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PREFACE    TO    VOLUME    IV. 


The  editor  acknowledges  the  continued  assistance  of 
Mr.  A.  E.  Randall. 

In  accordance  with  the  suggestion  of  a  suoscriber,  which 
had  reached  the  editor  while  this  volume  was  passing 
through  the  press,  there  is  prefixed  to  the  Ruling  Cases 
under  the  title  "Bill  of  Lading,"  —  besides  the  abstract 
of  principle  contained  in  the  rule, — a  head-note  stating 
the  form  in  which  the  case  came  up  for  decision,  and  a 
brifcf  precis  of  the  facts.  This  system  will  be  continued 
throughout. 

R.  CAMPBELL. 

April,  1895. 
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BANKRUPTCY. 

Note.  — The  cases  selected  under  this  head  are  coufiued  to  those  which,  for  the 
most  part  depending  on  enactments  embodied  in  the  earlier  statutes  and  substan- 
tially retained  in  the  later  ones,  illustrate  what  may  be  regarded  as  general  principles 
of  Bankruptcy  Law. 

Section        I.  —  Jurisdiction. 

Section-  II.  —  Acts  of  Bankruptcy. 

Section  III.  —  Vesting  of  property. 

Section  IV. —  Reputed  ownership. 

Section  V.  —  Fraudulent  preference. 

Section  VI. — loint  ami  several  estates. 
Section  VII.  —  The  rule  "  Ex  parte  Waring." 


Sectiox  I.  —  Jurisdiction. 

No.  1.  — Ex  parte   BLAIN.     In  re   SAWERS. 

(c.  a.   1879.) 

RULE. 

The  English  Court  of  Bankruptcy  has  no  jurisdiction  to 
make  an  order  of  adjudication  in  bankruptcy  against,  or  to 
order  service  of  bankruptcy  proceedings  upon,  a  foreigner 
domiciled  and  resident  abroad,  and  who  has  not  come  into 
this  country  and  committed  an  act  of  bankruptcy  here. 

Ex  parte  Blain.     In  re  Sawers. 

12  Ch.  D.  522-5:53  (8.  c.  41  L.  T.  46;  28  W.  R.  334). 

This  was  an  appeal  from  a  decision  of  Mr.  Register  [522] 
Pepys,  acting  as  Chief  Judge  in  Bankruptcy. 

James  Sawers,  of  Liverpool,  and  six  other  persons,  traded  at 
Liverpool  and  in  London  under  the  firm  of  James  Sawers  &  Co., 
and  at  Valparaiso  and  other  places  in  South  America  under  the 
VOL.  iv.  —  1 
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firm  of  Sawers,  Woodgate,  &  Co.  The  principal  place  of  business 
of  the  firm  in  England  was  at  Liverpool.  Two  of  the  partners 
were  Chilian  subjects,  domiciled  and  permanently  resident  in 
Chili,  and   they   had   never  been    in    England    or   in    any    part   of 

Great  Britain. 
[*523]  *On  the  16th  of  December,  L878,  William  Blain  com- 
menced an  action  in  the  Queen's  Bench  Division  againsl 
the  firm  of  James  Sawers  &  Co.,  in  respect  of  a  debt  of  £2500 
contracted  by  the  firm  in  England.  The  writ  was  served  the  same 
day  on  James  Sawers  personally,  at  the  place  of  business  of  the 
firm  in  Liverpool.  It  was  not  served  on  any  of  the  other  partners 
On  the  24th  of  January,  1879,  tin;  defendants  not  having  appeared 
to  the  writ,  judgment  for  £2500  and  costs  was  entered  for  the 
plaintiff"  against  the  defendant  firm.  A  writ  ot  Ji.fa.  was  issued 
upon  the  judgment,  under  which  the  sheriff  seized  goods  of  the 
firm  at  Liverpool  and  sold  them  on  the  29th  of  January,  1879.  On 
the  same  day  the  plaintiff  presented  a  bankruptcy  petition  in  the 
London  Court  against  all  the  members  of  the  firm  of  James  Sawers 
&  Co.,  alleging  that  the  levy  of  the  execution  by  seizure  and  sale 
was  an  act  of  bankruptcy  committed  by  them.  An  ex -parte,  order 
was  made,  under  rule  66  of  the  Bankruptcy  Rules,  1S70,  giving  the 
petitioning  creditor  leave  to  serve  the  petition  on  the  two  Chilian 
partners  in  Chili.  Before  the  hearing  of  the  petition  as  against 
them  they  appeared  under  protest,  not  submitting  to  the  juris- 
diction of  the  Court,  and  asked  that  the  order  for  service  might 
be  discharged,  on  the  ground  that  the  Court  had  no  jurisdiction 
over  them.  The  Registrar  discharged  the  order.  The  petitioning 
creditor  appealed. 
,  De  Gex,  Q.  C,  Cohen,  Q.  C,  and  Yate  Lee,  for  the  appellant  : 
The  respondents  come  within  the  words  of  the  Bankruptcy  Act ; 
they  are  debtors  within  the  meaning  of  sections  6  and  8  of  the 
Act,  and  there  is  no  reason  why  the  English  Court  of  Bankruptcy 
should  not  have  jurisdiction  over  them.  The  debt  was  contracted 
in  England,  the  cause  of  action  arose  entirely  here.  There  is 
property  of  the  firm  in  England,  and  the  firm  has  traded  here. 
Bankruptcy  is  merely  a  process  against  the  bankrupt's  property. 
By  Rules  of  Court,  1875,  Order  XVL,  rule  10,  partners  may  now  be 
sued  in  the  name  of  the  firm,  and  under  Order  IX.,  rule  6,  service 
of  a  writ  on  one  partner  is  good  service  on  the  firm,  and  by  Order 
XLII.,  rule  8,  where  a  judgment  is  against  partners  in  the  name  of 
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the  firm,  execution  may  issue  against  any  property  of  the  partners 
as  such ;  against  any  person  who  has  admitted  on  the 
pleadings  that  he  is,  *or  has  been  adjudged  to  he,  a  part-  [*  524] 
ner;  and  against  any  person  who  has  been  served  with  the 
writ,  as  a  partner,  and  has  failed  to  appear.  In  Ex  parte  Crispin, 
L.  11.,  8  Ch.  374,  42  L.  -1.  Bankr.  65,  it  was  held  that  a  foreigner 
domiciled  abroad,  who  contracts  debts  in  England  and  commits 
an  act  of  bankruptcy  in  England,  is  liable  to  an  adjudication  of 
bankruptcy  in  England,  although  he  has  left  England  before  the 
petition  is  presented.  Here  an  act  of  bankruptcy  has  been  com- 
mitted in  England  by  suffering  the  goods  of  the  firm  to  be  seized 
and  sold  in  England.  A  passive  act  of  bankruptcy  (so  to  speak) 
lik'  this  may  be  committed  through  an  agent;  indeed  the  act  may 
be  considered  the  act  of  the  firm.  Rule  1  of  the  Bankruptcy  Rules 
1870,  defines  the  word  "  debtor"  as  including  a  firm  of  debtors  in 
partnership.  "  Here  the  execution  is  against  the  firm,  and  they 
have  committed  an  act  of  bankruptcy  by  failing  to  pay  the  debt. 
Under  the  provisions  of  sects.  18  and  19  of  the  Common  Law- 
Procedure  Act,  1852  (15  &  16  Vict.  c.  76),  if  an  action  was  brought 
on  an  English  contract,  whether  entered  into  personally  or  through 
an  .tgent,  the  writ  could  be  served  on  a  foreigner  abroad  without 
any  leave  of  the  Court.  A  single  creditor  could  then  under  a 
judgment  seize  all  the  debtor's  property  in  England,  and  the  other 
creditors  would  get  nothing.  This  is  equally  so  under  the  Judi- 
cature Acts.  The  very  object  of  the  Bankruptcy  Act  is  to  prevent 
a  single  creditor  from  thus  obtaining  a  preference.  The  joint 
assets  will  not  be  protected  unless  all  the  partners  are  adjudged 
bankrupts.  There  is  no  violation  of  international  law  or  comity  in 
making  a  foreigner  a  bankrupt,  if  the  Court:  only  assumes  to  deal 
with  property  situate  in  England. 

In  Ex  parte  Crispin,  the  Court  did  not  consider  international 
law  at  all.  There  is  nothing  inconsistent  with  international 
comity  in  giving  notice  to  a  foreigner  who  has  never  been  in 
England,  but  has  contracted  debts  here,  that,  if  he  does  not  pay 
those  debts,  the  English  Court  of  Bankruptcy  will  distribute  his 
property  which  is  in  England  equally  among  his  creditors. 

The  circumstance  of  a  trader  being  a  foreigner  makes  no  differ- 
ence :  Cooke's  Bankrupt  Laws,  8th  ed.  vol.  i.  p.  81.  No  doubt, 
the  act  of  bankruptcy  must  be  committed  in  England,  but  an  act 
of  bankruptcy  is  not  a  criminal  act;  it  is  a  mere  test  of  insolvency,. 
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[*525]  and  it  may  *  be  committed  through  an  agent.  Suppose  an 
English  trader  happened  to  be  abroad,  and  the  manage] 
of  his  business  during  his  absence  allowed  an  execution  to  be 
levied  on  his  goods;  would  he  not  have  committed  an  act  of 
bankruptcy  ?  And  it  could  not  he  said  to  be  a  personal  default 
of  his.  Why  should  not  that  apply  equally  to  a  foreigner  who 
has   never  been   in  England,  but  who  has  traded  here  ? 

[James,  L.  J. :  There  is  no  such  thing  as  a  limited  act  of  bank- 
ruptcy. If  only  the  property  of  the  bankrupt  which  is  in  England 
would  be  affected  it  would  be  another  matter.] 

The  authorities  show  that  the  English  Bankruptcy  Court  can 
only  deal  with  that  property  of  a  foreigner  which  is  within  Her 
Majesty's  dominions.  If  the  Court  cannot  exercise  the  whol'*  of 
its  jurisdiction,  why  should  it  not  exercise  a  part?  The  real  test 
is,  where  is  the  property  situate  ?  Here,  by  virtue  of  the  Judica- 
ture Act,  the  judgment  is  against  the  firm,  and  the  property  of  the 
firm  has  been  taken  in  execution.  The  firm  have  committed  an 
act  of  bankruptcy.  The  words  of  the  Bankruptcy  Act  literally 
apply  to  the  case.  What  principle  of  municipal  or  international 
law  compels  an  exception  to  be  made  ? 

At  any  rate,  the  objection  is  taken  prematurely.  We  have 
merely  obtained  leave  to  notify  certain  proceedings  to  foreigners 
who  have  never  been  in  England.  This  cannot  be  a  violation  of 
any  international  comity.  They  may  choose  to  appear  on  the 
hearing  of  the  petition  and  submit  to  the  jurisdiction,  or  they  can 
take  the  objection  then. 

Benjamin,  Q.  C,  Winslow,  Q.  C,  and  Everitt,  for  the  Respondents, 
were  not  heard. 

James,  L.  J. :  — 

It  appears  to  me  that  the  Registrar's  order  was  perfectly  right. 
The  respondents  come  here  under  protest,  as  they  have  a  perfect 
right  to  do,  to  discharge  an  order  which  was  made  in  this  country, 
by  a  Court  of  this  country,  on  the  ground  that  it  is  an  order  which 
improperly  emanated,  and  they  ask  to  have  the  order  discharged, 
so  that  they  may  never  be  embarrassed,  or  be  liable  to  be  embar- 
rassed, by  the  fact  of  such  an  order  having  been  issued. 
[*  526]  *  It  appears  to  me  that  the  whole  question  is  governed 
by  the  broad,  general,  universal  principle  that  English 
legislation,  unless  the  contrary  is  expressly  enacted  or  so  plainly 
implied  as  to  make  it  the  duty  of  an  English  Court  to  give  effect 
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to  an  English  statute,  is  applicable  only  to  English  subjects  or  to 
foreigners  who  by  coming  into  this  country,  whether  for  a  long  or 
a  short  time,  have  made  themselves  during  that  time  subject  to 
English  jurisdiction.  Every  foreigner  who  comes  into  this  coun- 
try, for  however  limited  a  time,  is,  during  his  residence  here  within 
the  allegiance  of  the  Sovereign,  entitled  to  the  protection  of  the 
Sovereign  and  subject  to  all  the  laws  of  the  Sovereign.  But,  if  a 
foreigner  remains  abroad,  if  he  has  never  come  into  this  country 
at  all,  it  seems  to  me  impossible  to  imagine  that  the  English  Legis- 
lature could  have  ever  intended  to  make  such  a  man  subject  to 
particular  English  legislation.  English  legislation  has  said  that  if 
a  debtor  allows  his  goods  to  be  taken  in  execution  certain  conse- 
quences shall  follow  ;  and  English  legislation  has  a  right  to  say 
that  with  regard  to  an  English  subject.  But  what  right  has  it  to 
say  so  with  regard  to  a  Chilian  ?  Xo  doubt  it  has  a  right  to  say  to 
a  Chilian,  or  to  any  other  foreigner,  "  If  you  make  a  contract  in 
England,  or  commit  a  breach  of  a  contract  in  England,  under  a 
particular  Act  of  Parliament,  a  particular  procedure  may  be  taken 
by  which  we  can  effectually  try  the  question  of  that  contract,  or 
that  breach,  and  give  execution  against  any  property  of  yours  in 
this  country."  But  that  is  because  the  property  is  within  the  pro- 
tection and  subject  to  the  powers  of  the  English  law.  To  what 
extent  the  decision  of  such  a  question  would  be  recognised  abroad 
remains  to  be  considered,  and  must  be  determined  by  the  tribunals 
abroad.  If  a  foreigner,  being  served  with  a  writ  under  the  pro- 
visions  of  the  Judicature  Act,  did  not  choose  to  appear,  and  the 
Legislature  said,  "If  you  do  not  appear  you  will  commit  a  default 
in  that  way,  and  we  will  give  judgment  against  you,"  whether  that 
judgment. would,  under  such  circumstances,  be  recognised  by  for- 
eign tribunals,  as  being  consistent  with  international  law  and  the 
general  principles  of  justice,  is  a  matter  which  must  be  determined 
by  them.  But  we  have  to  consider  a  matter,  not  of  British,  but  of 
peculiarly  English  legislation,  because  the  Bankruptcy  Act 
is  *  confined  to  England,  and  does  not  extend  to  Scotland  [*  527] 
or  Ireland,  except  in  certain  cases  expressly  provided  for ; 
and  I  believe  it  does  not  extend  to  the  colonies.  And  we  have  to 
deal  with  the  case  of  a  Chilian  who  says,  "I  am  a  Chilian,  and  I 
wish  to  be  a  Chilian ;  I  have  never  made  myself  subject  to  English 
legislation  or  English  tribunals.  I  do  not  wish  to  come  here  t<>  be 
made  a  bankrupt."     It  seems  to  me  he  has  a  right  to  say  that. 
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As  I  happen  to  know,  there  is  in  the  Sandwich  Islands  a  code  of 
bankruptcy,  which  was  introduced  by  Kamehameha  II.,  and  1  think 
it  would  be  monstrous  if  an  English  merchant  of  Liverpool,  having 
business  transactions  in  the  Sandwich  Islands,  was  summoned  by 
the  Court  there  to  appear  in  a  bankruptcy  proceeding  at  Honolulu. 
It  is  not  consistent  with  ordinary  principles  of  justice,  or  the 
comity  of  nations,  that  the  Legislature  of  one  country  should  call 
on  the  subject  of  another  country  to  appear  before  its  tribunals 
when  he  has  never  been  within  their  jurisdiction.  Of  course,  if  a 
foreigner  has  come  into  this  country  and  has  committed  an  act  of 
bankruptcy  here  he  is  liable  to  the  consequences  of  what  he  has 
done  here;  but,  in  the  absence  of  express  legislative  provision, 
compelling  me  to  say  that  the  Legislature  lias  done  that  which,  in 
my  opinion,  would  be  a  violation  of  international  law,  I  respect- 
fully decline  to  hold  that  it  has  done  anything  of  the  kind. 

I  therefore  entirely  agree  with  the  decision  of  the  Registrar  that 
the  order  for  service  ought  to  be  discharged.     The  other  ground 

o  o  o 

on  which  he  put  his  decision  would,  I  think,  lie  sufficient,  namely, 
that  the  whole  of  the  provisions  of  the  Bankruptcy  Act,  with  re- 
gard to  acts  of  bankruptcy,  proceed  on  the  commission  of  some  act 
or  default  by  the  debtor.  Sect.  6  begins  with  saying  that  the  fol- 
lowing "acts  or  defaults"  are  to  be  included  under  the  expression 
"acts  of  bankruptcy,"  and  the  Registrar  was  of  opinion  that  it 
would  be  impossible  to  say  that  these  Chilian  subjects  had  been 
guilty  of  any  default.  I  do  not  at  all  differ  from  him  in  that 
conclusion. 

Brett,  L.  J. :  — 

In  this  case  the  English  Court  of  Bankruptcy  has  made  an  order 
that  notice  of  a  bankruptcy  petition  should  be  served  on  Chilian 
subjects  abroad,  and  those  Chilian  subjects  have  appealed 
[*  528]  *  here  under  protest,  and  have  taken  the  objection  that 
the  English  Court  of  Bankruptcy  had  no  jurisdiction  to 
make  such  an  order  as  against  them.  If  the  English  Court  of 
Bankruptcy  has  no  jurisdiction  at  all  over  these  Chilian  subjects, 
i!  follows  that  it  has  no  jurisdiction  t<>  make  the  order  for  service 
of  the  petition. 

It  is  said  that  the  case  is  literally  within  the  words  of  the  stat- 
ute, and  so,  no  doubt,  it  is.  But  does  it  follow  that  because  a  case 
is  literally  within  the  words  of  a  statute  of  any  country,  therefore 
it  is  within  the  jurisdiction   of  the  Courts   of  that  country  ?     Cer- 
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tainly  not.  The  governing  principle  is  that  all  legislation  is  prima 
facie  territorial ;  that  is  to  say,  that  the  legislation  of  any  country 
hinds  its  own  subjects  and  the  subjects  of  other  countries  who  for 
the  time  brine  themselves  within  the  allegiance  of  the  lciiislatinrr 
power.  The  English  Legislature  has  a  right  to  make  a  bankruptcy 
statute  which  shall  bind  all  its  own  subjects,  and  any  foreigner 
who  for  the  time  is  in  England  and  does  something  there  which 
the  statute  forbids.  As  long  as  he  is  in  England  he  is  under  the 
allegiance  of  the  Queen  o.f  England,  and  in  the  power  of  the  Eng- 
lish Legislature.  Therefore  it  has  been  held  that  if  a  foreigner, 
though  not  domiciled  or  permanently  resident  in  this  country, 
comes  into  England,  and  does  or  omits  to  do  some  act  in  England 
which  the  English  Legislature  has  declared  to  be  an  act  of  bank- 
ruptcy,  then,  by  reason  of  that  act  of  bankruptcy  done  or  suffered 
in  England,  he  may  be  made  a  bankrupt  in  England.  But,  upon 
the  ground  of  the  limited  power  of  the  Legislature  of  England  to 
legislate,  all  the  authorities  have  held  that  it  is  necessary  that  the 
act  of  bankruptcy  should  have  been  committed  in  England,  if  the 
person  against  whom  the  statute  is  invoked  is  a  foreigner  who  is 
not  domiciled  in  England. 

Mr.  Cohen  admits  that  the  act  of  bankruptcy  must  be  committed 
in  England;  but  he  says  that  in  this  case  there  was  an  act  of 
bankruptcy  committed  in  England.  That  on  which  he  relies  is 
this :  that  the  firm,  of  which  these  Chilian  subjects  are  members, 
trades  in  England,  and  that  an  action  was  brought  against  the 
firm,  and,  under  the  authority  of  the  Judicature  Rules,  the  writ 
was  served  upon  one  member  of  the  firm  in  England,  and  that 
thereupon  an  action  ensued,  and  was  carried  through,  and  judg- 
ment was  obtained  against  the  firm,  upon  which  execution 
was  *  levied  by  seizure  and  sale  of  the  goods  of  the  firm  in  [*  529] 
England,  and  that  he  says,  by  the  English  bankruptcy  law, 
is  an  act  of  bankruptcy.  He  says  it  is  an  act  of  bankruptcy  by 
the  firm.  He  is  met  and  challenged  by  being  asked  whether  a  firm 
as  such  can  commit  an  act  of  bankruptcy.  He  assumes  that  it  can. 
I  beg  leave  to  doubt  it.  Nay,  more,  I  am  of  opinion  that  a  firm  as 
such  cannot  commit  an  act  of  bankruptcy.  An  act  of  bankruptcy 
must  be  the  personal  act  or  the  personal  default  of  the  person  who 
is  to  be  made  a  bankrupt. 

Then  it  was  said  that  by  virtue  of  the  Judicature  Act,  service 
upon  the  firm  is  service  of  the  writ  on  these  foreigners.     For  the 
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purposes  of  the  judgment,  and  under  the  Judicature  Act,  that  may 
possibly  be  so.  But  does  it  follow  that,  because  that  is  so  under 
the  Judicature  Act,  it  gives  a  larger  jurisdiction  under  the  Bank- 
ruptcy Act  ?     Certainly  not,  as  it  seems  to  me. 

It  was  said  that  a  person  may  commit  an  act  of  bankruptcy  by 
his  agent,  and  that  the  partner  in  England  was  the  agent  of  these 
foreign  partners,  and  therefore  they  committed  an  act  of  bank- 
ruptcy by  their  agent  in  England,  that  is,  by  allowing  the  execu- 
tion to  go  without  satisfying  the  judgment,  and  that,  this  having 
been  done  by  their  agent  in  England,  they  ought  to  be  adjudged 
bankrupts.  That  assumes  that  a  man  can  commit  an  act  of 
bankruptcy  by  his  agent,  whether  he  has  authorized  the  particular 
act  or  not,  and  that  assumption  seems  to  me  to  be  equally  wrong. 
I  think  that  a  man  cannot  commit  an  act  of  bankruptcy  by  a 
particular  act  of  his  agent  which  he  has  not  authorized,  and  of 
which  act  he  has  had  no  cognizance.  In  truth,  the  argument 
comes  to  this ;  it  would  be  admitted  that,  at  the  time  of  the 
passing  of  the  Bankruptcy  Act,  and  up  to  the  passing  of  the  Judi- 
cature Act,  this  would  not  have  been  an  act  of  bankruptcy  by  these 
Chilians,  but  it  is  said  that  the  Judicature  Act,  which  is  an  act  of 
mere  procedure,  has,  by  enactments  as  to  procedure,  extended  the 
jurisdiction  under  the  Bankruptcy  Act,  so  as  to  reach  foreigners 
who  would  not  otherwise  be  subject  to  the  English  bankruptcy 
law.  That,  as  it  seems  to  me,  is  a  view  of  legislation  which  is 
wholly  untenable.  I  think  the  case  comes  within  the  well- 
recognised  rule,  and  that  the  respondents  cannot  be  made  sub- 
ject to  the  English  Bankruptcy  Act,  being  foreigners  not 
[*530]  domiciled  *  here  and  not  present  in  this  country;  that 
they  could  not  be  made  subject  to  the  English  bankruptcy 
law  unless  they  had  committed  an  act  of  bankruptcy  in  England. 
It  i-  the  act  of  bankruptcy  which  gives  the  Bankruptcy  Court 
jurisdiction,  and,  unless  that  act  be  committed  in  England,  if  the 
debtor  is  ;i  foreigner  and  not  domiciled  in  England,  the  English 
Court  lias  no  jurisdiction  over  him.  Therefore  the  Bankruptcy 
''nuil  had  qo  jurisdiction  over  the  respondents,  and  no  jurisdic- 
tion In  make  the  order  for  service,  and  that  order  was  properly 
Bel   aside. 

(  lOTTON,  L  J.  :  — 

It  has  been  contended  that  even  although  we  should  hold  that, 
on    the   hue   const  ruction   of  the   Act,  there  is  no  jurisdiction   to 
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make  an  order  of  adjudication  against  the  respondents,  yet  we 
ought  to  discharge  the  Registrar's  order,  which  discharged  the 
previous  order  for  service  out  of  the  jurisdiction,  the  service 
being  a  mere  notice,  and  that  we  ought  to  let  the  matter  go  to  a 
further  stage,  for  the  purpose  of  allowing  the  Court  hereafter  to 
decide  whether  or  no  there  is  jurisdiction  to  make  an  adjudication, 
in  my  opinion  that  would  be  quite  wrong.  The  persons  against 
whom  the  order  for  service  has  been  made  appear  here  under 
protest,  and  they  ask  that  the  order  for  service  on  them  out  of 
the  jurisdiction  may  be  discharged,  thus  raising  at  once  the  ques- 
tion of  jurisdiction,  and  declining  to  litigate  any  matter  in  the 
Court  of  Bankruptcy.  In  my  opinion,  if  the  Court  of  Bankruptcy 
has  no  jurisdiction,  it  is  its  duty  at  once  to  discharge  the  order 
and  not  to  say  that  it  will  give  the  parties  an  opportunity  of 
coming  here  and  meeting  the  case,  and  saying,  if  they  like,  that 
the  order  for  service  was  a  mistake.  In  my  opinion  they  have  a 
right  to  come  here  at  once  and  raise  the  question  of  jurisdiction. 
If  the  Court  thinks  there  is  no  jurisdiction,  it  ought  not  to 
sanction  the  bringing  of  persons  before  it,  on  a  petition  under 
which  it  has  no  jurisdiction  to  make  an  order  for  adjudication. 

Now  we  come  to  the  question  whether  against  the  respondents 
there  is  any  jurisdiction  under  the  Bankruptcy  Act.  They  are 
foreign  subjects,  and  they  have  never  been  in  England.  The 
question,  to  my  mind,  comes  to  the  simple  one  whether  or 
no  they  *  are  debtors  within  the  meaning  of  the  6th  sec-  [*  531] 
tion  of  the  Bankruptcy  Act,  That  section  provides  that  a 
creditor  may  present  a  petition  praying  that  the  debtor  be  adjudged 
a  bankrupt,  and  the  Court  may  make  the  adjudication  if  the 
debtor  has  done,  or  has  suffered,  some  of  the  various  things  men- 
tioned in  the  sub-sections  of  that  section,  or,  to  put  it  more 
correctly,  if,  as  regards  the  debtor,  some  one  of  the  tilings  men- 
tioned in  the  sub-sections  has  happened.  When  we  look  at  those 
sub-sections,  I  think  it  must  be  obvious,  notwithstanding  the  argu- 
ment of  Mr.  Cohen,  that  the  word  "debtor"  must  receive  some 
qualification,  because  we  find  in  the  second  sub-section  '•'  That  the 
debtor  has,  in  England  or  elsewhere,  made  a  fraudulent  conveyance 
or  transfer  of  his  property."  The  act  there  specified  as  giving  the 
Court  a  right  to  adjudicate  the  person  doing  it  a  bankrupt,  may 
have  been  done,  not  only  in  England,  but  elsewhere,  and.  unless 
we  put  some  limit  on  the  word  "  debtor,"  it  will  come  to  this,  that 
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any  man  who  has  never  been   in    England,  a   subject   of  a  fori 
stale,  can  be  made  a  bankrupt   in   England,  because  in  a  foreign 
state  he  has  done  a  certain  act.     The  argument  <>!'  Sir.  Cohen  «li<l 
not  go  to  that  extent,  but  that  is  it-  Logii  i  1  result 

Lei  ii-  see  what  the  case  is.  We  are  not  dealing  with  the 
question  which  might  arise  it'  an  English  Act  of  Parliament  had 
expressly  said  that,  as  against  a  Chilian  subject,  or  any  other  alien 
who  had  never  been  in  England,  the  Court  should,  on  certain 
facts  being  proved,  entertain  a  petition  ami  make  an  adjudication. 
In  such  a  case  it  might  be  the  duty  of  the  Court,  acting  in  the 
execution  of  the  English  Acl  of  Parliament,  whatever  the  conse- 
quences might  be,  and  however  foreign  nation-  might  object,  to  say, 
This  is  the  English  statute,  ami  we  must  act  on  it.  and  the  ques- 
tion which  yon,  a  foreigner,  raise,  we  are  hound  to  disregard.  I 
do  not  say  that  would  he  so,  because,  if  the  Act  had  clearly  -one 
beyond  the  power  of  the  English  Legislature,  there  might  be  a 
question,  lint  that  is  not  so  heir.  All  we  have  to  do  is  to  inter- 
pret an  Act  of  Parliament  which  uses  a  general  word,  and  we 
have  to  say  how  that  word  is  to  be  limited,  when  of  necessity  there 
must  he  some  limitation.  I  take  it  the  limitation  is  this,  that  all 
laws  of  the    English   Parliament   must    be   territorial  —  territorial 

in  this  sense,  that  they  apply  t<>  and  hind  all  subjects 
[*532]   of  the  *  Crown   who  come  within   the  fair  interpretation 

of  them,  and  also  all  aliens  who  come  to  this  country,  and 
who,  during  the  time  they  are  here,  do  any  act  which,  on  a  fair 
interpretation  of  the  statute  as  regards  them,  comes  within  its 
provisions.  Of  course  it  is  not  necessary  that  a  person,  to  be 
subject  to  an  English  Act,  should  be  domiciled  here.  If  he  is 
resident  here  temporarily,  and  does  an  act  which  comes  within 
the  intent  and  purview  of  a  statute,  he.  as  regards  that  statute, 
as  does  every  alien  who  comes  here  in  regard  to  all  the  laws  of 
this  realm,  submits  himself  to  the  law.  and  must  be  dealt  with 
accordingly.  As  regards  an  Englishman,  a  subject  of  the  British 
Crown,  it  is  not  necessary  that  he  should  be  here,  if  lie  has  done 
that  which  the  Act  of  Parliament  says  shall  give  jurisdiction, 
because  he  is  hound  by  the  Act  by  reason  of  his  being  a  British 
subject,  though,  of  course,  in  the  case  of  a  British  subject  not 
resident  here,  it  may  be  a  question  on  the  construction  of  the  Act 
of  Parliament  whether  that  which,  if  he  had  been  resident  here. 
would  have  brought  him  within  the  Act.  has  that  effect  when  he 
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is  d<  it  here.     As  regards  a   British  subject,  whether  he  is 

here  or  not,  he  can  be  made  bankrupt,  it'  the  Act  of  Parliament 
has  declared  that,  in  the  events  which  have  happened,  he  can  be 
made  bankrupt.  But,  as  regards  foreigners,  there  is  prima  facie 
no  right  to  bind  them  if  they  arc  not  here.  I  think,  therefore, 
that  the  true  interpretation  of  the  general  word  "debtor"  in  the 
Bankruptcy  Act,  is  a  debtor  subject  to  the  English  bankruptcy  law. 
1  say  i"  tin'  English  bankruptcy  law,  and  not  to  the  English  law 
generally,  for  this  reason,  that  we  arc  dealing  with  a  question  of 
bankruptcy;  and  it  may  be  that  there  are  English  statutes  which 
give  our  Courts  power  to  deal  with  foreigners  who  are  not  hoe 
as  regards  matters  which,  according  to  all  principles,  ought  to  be 
adjudicated  upon  by  our  Courts,  such  as,  for  instance,  questions 
relating  to  real  property  situate  in  England.  Of  course  it  is  right 
that  questions  of  title  to  such  property  should  be  adjudicated  upon 
here,  and  there  may  well  be  English  statutes  giving  our  Courts 
power  tn  deal  with  suits  relating  to  the  title  to  real  property  in 
England  as  regards  aliens,  and  for  the  purpose  of  serving  them. 
But  that  is  a  very  different  thing  from  saying  that  you  shall  deal 
with  a  foreigner  who  has  never  been  here,  and  lias  never 
submitted  himself  to  the  English  Act  of  *  Parliament,  in  [*533] 
the  special  subject  of  bankruptcy  to  which  this  Act  r-  I 
In  my  opinion,  we  are  not  justified  in  giving  the  interpretation 
which  we  are  asked  to  give  to  the  word  "debtor,"  simply  because 
some  convenience  would  result  from  so  doing,  or  some  incon- 
venience may  result  from  not  doing  so.  We  have  to  consider 
what  is  the  fair  interpretation  of  the  Act,  and  we  must  not  give 
to  genera]  words  an  interpretation  which  would,  in  my  opinion, 
violate  the  principles  of  law  admitted  and  recognized  in  all 
countries. 

James,  L  J. :  — 

The  appeal  will  be  dismissed  with  costs.  I  cannot  help  thinking 
some  difficulty  may  arise  with  regard  to  that  provision  of  the 
Judicature  Rules  which  enables  partners  to  be  sued  in  the  name 
of  the  firm,  because  we  have  ma  yet  introduced  into  our  law  the 
notion  that  a  linn  is  a  persona.  What  I  mean  is  this,  supposing 
there  to  have  been  an  entire  change  in  the  constitution  of  the 
firm,  and  that, although  the  name  of  the  firm  continued,  the  firm  at 
the  time  when  the  action  was  brought  consisted  of  entirely  differenl 
persons  from  those  of   whom   it   consisted  at  the  time  when  the 
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contract  was  made;  for  instance,  if  A.,  B,  and  C.  wrere  the  part- 
ners at  the  time  of  the  action,  ami  Jv,  F.,  and  G.  at  the  time  of 

the   contract. 

Brett,  L.  J. :  — 

I  quite  agree;  it  may  be  that  under  such  circumstances  you 

could  not  sue  the  firm. 

ENGLISH    NOTES. 

The  English  bankruptcy  Ia^  depends  entirely  on  statutory  enact- 
ments. The  earliesl  statute,  25  Ed.  III.,  stat.  5,  c.  23,  deals  with  the 
subject  of  absconding  dehtors  in  a  peculiar  manner;  for  it  makes  mem- 
bers of  the  guild  of  Lombards — a  guild  con  ting  aders 
resident  in  England  —  responsible  for  the  contracts  of  absconding  mem- 
bers of  the  guild,  if  entered  into  with  Englishmen.  The  statute  ', 
35  Hen.  VI II.  c.  4,  was  designed  t el  an  evil  set  out  in  the  pre- 
amble,—  "Where  divers  and  sundry  persons,  craftily  obtaining  into 
their  hands  great  substance  of  other  mi  ds,  do  suddenly  flee  to 
parts  unknown,  or  keep  their  houses,  not  minding  to  pay  or  restore  to 
any  of  their  creditors  their  debts  and  duties,  but  at  their  own  wills 
pleasures  consume  the  substance  obtained  by  credit  of  other  men.  for 
their  own  pleasure  and  delicate  living,  against  all  reason,  equity,  and 
good  conscience."  The  Act  then  makes  provision  for  taking  possession 
of  and  distributing  the  property  of  these  "divers  and  sundry  persons.'' 
The  statute  1  Jac.  I.  c.  15,  s.  1<'>,  provided  that  the  death  of  the  bank- 
rupt should  not  interfere  with  the  administration  of  his  property.  The 
next  statute  was  21  Jac.  [.  c.  19,  which,  with  statutory  amendments, 
remained  in  force  untrl  the  consolidation  Act  (<">  Geo.  IV.  c.  16)  was 
passed.  The  statute  of  -lames  dealt  for  the  first  time  with  the 
Hon  of  reputed  ownership  (sect.  11).  and  enabled  the  coram 
of  bankrupts,  by  deed  enrolled,  to  bar  the  estate  tail  of  the  bankrupt, 
except  where  the  reversion  was  in  the  Crown  (si-rt.  12).  it  was  not, 
however,  until  4  Anne,  c.  17.  that  a  bankrupt,  making  a  full  disclo- 
sure of  his  property,  was  entitled  to  an  order  of  discharge.  The  ques- 
tion of  mutual  credit  was  first  dealt  with  in  17L'0.  by  -  Geo.  IT.  c.  22, 
s.  13. 

The  next  important  change  was  the  abolition  of  the  distinction 
between  insolvency  and  bankruptcy  by  the  Bankruptcy  Act  1861, 
24  &  25  ^  ict.  c.  134,  whereby  non-traders  were  made  subject  to 
bankruptcy. 

The  category  of  '-debts  provable"  has  been  enlarged  by- the  mere 
recent  Acts;  and,  at  the  present  day,  with  the  exception  of  demands  in 
the  nature  of  unliquidated  damages  arising  otherwise  than  on  a  con 
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tract,  promise,  or  breach  <>f  trust  (and  excluding  debts  or  liabilities 
contracted  by  the  debtor  subsequently  t<>  the  creditors  having  notice  of 
an  act  of  bankruptcy),  all  debts  and  liabilities,  present  or  future,  cer- 
tain or  contingent,  to  which  the  debtor  is  subject  at  the  date  of  the 
receiving  order,  or  to  which  lie  may  become  subject  before  his  <li>- 
charge,  by  reason  of  any  obligation  incurred  before  the  date  of  the 
receiving  order,  are  debts  provable  in  bankruptcy.  Bankruptcy  Act 
1883  (46  &  47  Vict.  c.  52),  s.  37.  This  section  has  been  held,  in  the 
case  of  a  debt  on  which  interest  was  payable  for  a  certain  future  term, 
to  make  the  interest  (as  well  a^  the  principal  debt)  provable,  subject  to 
the  rebate  of  five  per  cent  mentioned  in  r.  21,  in  the  2nd  Schedule  to 
the  Act.  Ex  parte  Ador.}  In  re  Brown  and  Wingrove  (C.  A.  1891), 
1891,  l'  Q.  1'..  574,  6]  L.  -I.  «,».  1'..  1."..  <;.">  L.  T.  485,  —a  case  in  which 
the  history  of  English  legislation  will  be  found  in  the  elaborate  judg- 
ment of  the  Court,  which  was  delivered  by  Lindlbv,  L.'J.  The  case 
also  affords  a  clue  to  the  authorities  on  the  point. 

The  statutes  now  in  force  which  may  be  referred  to  on  the  principles 
of  Bankruptcy  law  are  13  Eliz.  c.  5  (fraudulent  settlements);  The 
Debtor's  Ad  I860,  32  &  :;::  Vict.  c.  62  (fraudulent  debtors),  amende, I 
by  the  Debtor's  Act  L878,  II  a  12Vict.c.  -VI:  The  Married  Women's 
Property  Act  L882,  r>  >\  16  Vict.  ,-.  7~>.  ss.  1  (5),  .".  (married  women); 
The  Bankruptcy  Act  1883,  16  &  17  Vict.  c.  52;  Preferential  Payments 
in  Bankruptcy  Act  1888,  7>1  &  52  Vict.  c.  62;  Tin-  Bankruptcy  Act 
L8J/0,  53  ,v  :.l  Vict.  c.  71:  The  Deeds  of  Arrangemenl  Act  1887,  50  & 
51  Vict,  c  57. 

The  following  are  the  sections  (with  the  more  recent  cases)  particu- 
larly relating  to  jurisdiction  in  Bankruptcy:  — 

By  the  Bankruptcy  Act  1883  (46  &  17  Vict.  c.  52),  s.  6,  sub.  sect.  1,  it 
is  enacted  that  "  a  creditor  shall  not  he  entitled  to  present  a  bankruptcy 
petition  against  a  debtor  unless  .  .  .  {•/)  the  debtor  is  domiciled  in 
England,  or,  within  a  year  before  the  date  of  the  presentation  of  the  peti- 
t  ion,  has  ordinarily  resided,  or  had  a  dwelling-house  or  place  of  business, 
in  England."  A  domiciled  Frenchman,  who  came  to  England  tor  the 
purposes  of  an  action,  which  he  had  commenced  in  the  English  Courts, 
and  who  had  lived  for  three  months  in  furnished  rooms  with  his  wile 
and  servants,  was  held  to  be  liable  to  bankruptcy  proceedings,  although 
during  the  three  months  he  had  paid  frequent  visits  to  France.  Expartt 
Heequard,  h>  re  Hecquard(C.  A.  1889),  24  Q.  15.  D.  71;  38  W.  K.  1  18. 
Prior  to  the  Bankruptcy  Act  1883  the  Court  used  to  decline  to  consider 
the  length  of  the  residence  within  the  jurisdiction.  Alexander  v. 
Vaughan  (1770).  Cowp.  398;  Allen  v.  Cannon  (1821),  4  B.  &  Aid. 
418.  The  principal  case  was  held  to  he  in  point  in  Ex  parte  Pearson, 
In  re  Pearson(C.  A.  1892),  1892,  2  Q.  B.  263;  01  L.  J.  Q.  15.  587,,  07 
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L.  T.  367,  which  was  decided  on  the  Bankruptcy  Act  of  1883.  Under 
the  old  law  an  English  subject  carrying  on  business  out  of  the  juris- 
diction was  not  subject  to  the  English  bankrupt  law  while  domiciled 
out  of  the  jurisdiction,  even  though  trading  with  persons  domiciled  in 
England,  so  as  to  make  him  a  trader  within  the  English  bankrupt  law. 
Ingliss  v.  Grant  (1794),  5  T.  R.  530. 

An  infant  cannot  be  made  a  bankrupt.  Ex  parte  (I.  W.  Beau- 
champ,  lie  Beauchamp  Bros.  (C.  A.  1893),  1894,  1  Q.  B.  1,  63  L.  4.  Q. 
1).  105;  s.  c.  nom.  Lovellv.  JBeauchamp,  (H.  L.  1894),  1894  App.  (..'as. 
607. 

By  the  Married  Women's  Property  Act  1882,  s.  1  (5),  it  is  enacted: 
''Every  married  woman  carrying  on  a  trade  separately  from  her  hus- 
band shall,  in  respect  of  her  separate  property,  be  subject  to  the  bank- 
ruptcy laws  in  the  same  way  as  if  she  were  a  feme  sole.''  It  has  not 
yet  been  decided  whether  the  old  cases,  on  the  similar  exemption  of 
men  who  were  non-traders  from  the  bankruptcy  laws,  apply  to  the  word 
"  trade  "  in  this  section.  As.  however,  they  may  afford  some  assistance 
in  argument,  a  few  of  the  more  important  cases  are  here  collected. 
Trading  was  defined  to  beabuying  and  selling  with  a  view  to  making  a 
profit:  Patman  v.  Vaughan  (1787),  1  T.  R.  572;  Ex  parte  Magennis 
(1811),  1  Rose,  84;  Cannan  v.  Denew  (1833),  3  M.  &  Scott,  761, 
10  Bing.  292;  and  the  quantum  of  the  trading  was  immaterial  (s.  a). 
It  was  therefore  sufficient  to  give  in  evidence  one  act  of  trading,  from 
which  it  was  presumed  that  the  trading  had  continued  down  to  the 
time  of  the  bankruptcy.  Heanney  v.  Birch  (1812),  1  Rose,  356, 
3  Camp.  233;  Ex  parte  Paterson  (1813),  1  Rose,  402.  Ceasing  to 
trade  did  not  relieve  a  debtor  from  liability  to  bankruptcy  pro- 
ceedings, as  regarded  debts  contracted  prior  to  retiring  from  busi- 
ness. Ex  parte  Bamford  (1809),  15  Yes.  449;  Ex  parte  Dewdney 
(1808),  15  Ves.  at  p.' 495;  Willoughby  v.  Thornton  (1816),  1  Selw. 
N.  1'.  175.  It  was  for  the  jury  to  find  what  the  facts  were,  and  for 
the  Court  to  say  whether,  upon  those  facts,  there  had  been  a  trading. 
Hankey  v.  Jones  (1778),  Cowp.  at  p.  715;  Gale  v.  Halfknight  (1821), 
.">  Stark.  56.  Whether  a  man  had  ceased  to  trade  did  not  depend  upon 
discontinuance  of  business,  or  the  absence  of  any  specific  act  of  trad- 
ing, l>iit  upon  whether  there  was  an  intention  to  exercise  or  resume  the 
business;    and    it   was  for  the    jury  to  find  what  the  intention  was.      Ex 

parte  Paterson  (1813),  I  Rose,   102,  Paul  v.  Bowling  (1829),  1  M.  & 

Malic.  263,  '■'<  C.  &  1'.  ■"><•".  So  it  was  held  that  a  pawnbroker  who  had 
erased  to  take  goods  in  pledge,  but  sold  goods  that  had  been  forfeited 
to  him  as  unredeemed,  might  be  said  to  carry  on  the  I  rade  of  a  pawn- 
broker.     Eawlinson  v.  Pearson  (1821),  5  B.  &  Aid.  124. 

The  Act  requires  not  only  trading,  but   trading  separately  from  the 
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husband.  Similar  words  occurred  in  the  iVEarried  Women's  Property 
Art  1870  (33  &  34  Vict,  c,  93).  s.  1.  an. I  from  the  decisions  the  ques- 
tion seems  to  have  been  treated  as  one  of  fad  in  each  ca'se.  Laporte 
v.  Costick  (1875),  31  L.  T.  434,  23  W.  R.  131;  Ashicorth  v.  Outram 
(C.  A.  1877),  5Ch.  D.  923,  46  L.  J.  Ch.687;  Lovell  v.  Newton  (1878  . 
4  C.  P.  I).  7,  39  L.  T.  609.  It  lias  been  decided  by  a  Divisional  Court 
(Yauuhax  "Williams.  J.,  and  Kennedy/,  J.)  that  in  order  to  make 
a  married  woman  a  bankrupt  it  must  be  shown  (")  that  there  has  been 
a  trading  separate  from  the  husband,  and  {!>)  that  she  is  possessed  of 
separate  estate.  Exparte  Helsby,  Re  Helsby  (1893),  63  L.  J.  <c>.  15.  201. 
It  has  been  customary  to  limit  execution  upon  judgments  recovered 
against  a  married  woman,  whether  a  trader  or  not,  to  her  separate 
property,  and  this  limitation  appears  on  the  face  of  the  judgment: 
Scott  x.  Morley  (C.  A.  1887),  20  Q.  B.  D.  120,  at  p.  132,  57  L.  J.  Q.  B. 
43.  Where  a  judgment  as  in  Scott  v.  Morley  is  recovered,  no  "bank- 
ruptcy notice "  can  be  given  to  the  married  woman  so  as  to  found 
bankruptcy  proceedings.  Ex  parte  Lester  &  Co.,  Re  Hannah  Lynes 
(C.  A.  1893),  1893,  2  Q.  B.  113,  02  L.  J.  Q.  B.  372,  OS  L.  T.  739. 
It  does  not  appear  that  the  Court  has  been  asked  to  remodel  the  form 
of  judgment  against  a  married  woman  trader,  so  as  to  make  a  judgment 
against  her  as  effectual  for  bankruptcy  purposes  "as  if  she  were  a  feme 
sole." 

AMERICAN   NOTES. 

[Every  State  of  the  American  Union  has  its  separate  statutory  system  of 
Insolvency  law,  but  there  is  at  present  no  general  Federal  Bankrupt  law. 
Such  Acts,  however,  were  passed  in  1800,  1841,  and  1SG7,  and  repealed  respec- 
tively in  1803,  184:»,  and  1879.  In  all  these  Acts  residence  within  the  United 
States  is  made  essential  to  jurisdiction.] 

In  Isett  v.  Stuart,  80  Illinois.  101;  22  Am.  Rep.  194,  on  a  petition  to  the 
District  Court  of  the  United  States  by  partners  to  have  the  partnership  ad- 
judged  bankrupt,  personal  service  was  made  outside  the  district  on  a  partner 
refusing  to  join  in  the  petition.  The  Court  said  :  "  We  are  clearly  of  opinion 
that  there  was  no  authority  to  make  service  of  the  writ  beyond  the  jurisdic- 
tion of  the  Court  issuing  it." 
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Section   II.  —  Acts   of  Bankruptcy. 

No.  2. —ROBERTSON  v.  LIDDELL. 

(K.  b.     1808.) 

RULE. 

To  constitute  the  departure  of  a  trader  from  his  dwelling- 
house  (or  any  of  the  acts  enumerated  in  the  Statute  1  Jas. 
I.  c.  15,  followed  by  the  words  "  to  the  intent  or  whereby 
.  .  .  his  creditors  .  .  .  shall  or  may  be  defeated  or  delayed") 
an  act  of  bankruptcy,  the  primary  and  sufficient  criterion 
is  the  intent.  If  the  words  "  or  whereby  "  are  not  surplus- 
age, they  merely  point  to  some  circumstance  which  would, 
afford  a  presumption  of  the  intent. 

In  the  case  of  an  act  of  bankruptcy  by  the  trader's  begin- 
ning to  keep  house,  the  denial  of  a  creditor  is  usually  given 
in  evidence,  not  to  show  the  fact  of  the  creditor  being  de- 
layed, but  to  prove  the  intent  of  the  act  of  keeping  house 
which  is  in  itself  equivocal. 

Robertson  v.  Liddell. 

9  East,  4S7-496  (s.  c.  9  R.  R.  59G). 

[487]       In  trover,  the-following  case  was  made  for  the  opinion  of 
this  Court,  which  was  tried  before  Chambre,  J.,  at  the  assizes 
for  Northumberland  in  1805. 

The  action  was  brought  against  the  late  sheriff  of  Northumber- 
land to  recover  the  value  of  household  furniture  belonging  to  the 
bankrupt  Milburn,  sold  by  the  sheriff  under  an  execution  at  the 
suit  of  Newnham  &  Co.  upon  a  judgment  obtained  after  the  sup- 
posed act  of  bankruptcy  and  the  actual  assignment  to  the  plaintiffs. 
Milburn,  Hallowell,  and  Walmsley  were  co-partners  in  the  busi- 
ness of  ship-building  at  North  Shields,  in  the  county  of  Northum- 
berland ;  and  Milburn,  Hallowell,  and  one  Humble  were  also 
partners  in  a  brewery  at  the  same  place.  In  August,  1803,  their 
partnership  concerns  became  much  deranged,  and  on  the  6th  of 
December  following,  Milburn,  Hallowell,  and  Walmsley  (the  two 
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former  having  been  arrested  about  three  weeks  before)  left  North 
Shields  from  an  apprehension  of  being  arrested  by  Brown  and 
Dixon,  of  Newcastle,  and  other  creditors.  They  left  home  together, 
and  crossed  over  the  river  Tyne  to  South  Shields,  in  the  countv  of 
Durham,  in  order  to  get  out  of  Northumberland,  and  came  up  to 
Gateshead  in  the  county  of  Durham.  Whilst  they  were  at  Gates- 
head they  sent  for  Mr.  Bainbridge,  an  attorney  of  Newcastle,  who 
went  to  Gateshead,  and  found  all  the  three  parties  there 
together.  They  then  *  informed  him  that  they  had  left  [*4S8] 
their  homes  for  fear  of  being  arrested,  and  they  said  that 
they  crossed  the  water  at  South  Shields  in  order  to  get  out  of  the 
county  of  Northumberland  as  soon  as  they  could,  and  had  come 
up  on  the  south  side  in  the  county  of  Durham,  and  that  they  were 
on  their  road  to  Gillsland,  in  Cumberland.  Bainbridge  told  them 
that  he  was  afraid  their  proceedings  would  end  in  a  commission  of 
bankrupt,  and  wished  them  to  go  back  to  North  Shields.  Walms- 
ley  did  in  fact  return  thither,  either  on  that  or  the  following  day  ; 
and  Bainbridge  told  him  to  be  extremely  circumspect  in  what  way 
he  acted ;  but  Milburn  and  Hallowell  proceeded  to  Gillsland. 
Several  creditors  of  Milburn,  Hallowell,  and  Walmsley,  called  for 
payment  of  their  debts1  during  the  absence  of  Milburn  and  Hallo- 
wall;  but  it  did  not  appear  whether  they  so  called  during  the 
absence  of  Walmsley,  in  manner  and  for  the  purpose  aforesaid,  or 
after  Walmsley's  return  to  North  Shields  from  Gateshead.  A  joint 
commission  of  bankrupt  was  issued  against  Milburn,  Hallowell. 
and  Walmsley  ;  upon  which  they  were  declared  bankrupts,  and 
the  plaintiffs  were  duly  chosen  assignees.  The  question  was, 
whether  an  act  of  bankruptcy  had  or  had  not  been  committed  by 
Milburn,  Hallowell,  and  Walmsley. 

The  only  question  argued  was,  whether  Walmsley's  having 
departed  from  his  dwelling-house  with  intent  to  delay  his  creditors, 
but  no  creditor  having  been  in  fact  delayed  by  such  his  departure 
and  before  his  return  home,  constituted  an  act  of  bankruptcy. 
The  affirmative  of  the  question  was  argued  by  Carr  for  the  plain- 
tiffs ;  and  the  negative  by  Hullock  for  the  defendant.  The  argu- 
ment turned  upon  the  critical  meaning  of  the  words  of 
*the  stat.  1  Jac.  I.  c.  15,  s.  2,  as  preceded  and  explained  [*  489] 
by  the  stat.  13  Eliz.  c.  7,  s.  1,  made  in  pari  materia,  and 
upon  the  construction  which  these  statutes  have  received  in  differ- 

1  It  was  admitted  that  they  were  not  paid. 
VOL.  IV.  — 2 
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cut  cases.  The  gist  and  force  of  the  argument  was  afterwards 
fully  stated  by  Lord  Ellenborough  in  delivering  the  judgment  of 
the  Court  on  a  subsequent  day  in  the  term,  and  therefore  it  will  he 
sufficient  to  state  the  several  provisions  of  the  two  statutes,  and  the 
cases  which  were  referred  to  and  commented  upon. 

By  stat.  13  Eliz.  c.  7  s.  1,  "If  any  merchant,  &c,  shall  depart 
the  realm,  or  begin  to  keep  his  house,  or  otherwise  to  absent  him- 
self, or  take  sanctuary  ;  or  suffer  himself  willingly  to  be  arrested 
for  any  debt,  &c. ;  or  suffer  himself  to  be  outlawed  ;  or  yield  him- 
self to  prison;  or  depart  from  his  dwelling-house,  or  houses,  to  the 
intent  or  purpose  to  defraud  or  hinder  any  of  his  creditors  of  their 
just  debt,"  &c. ;  he  shall  be  deemed  a  bankrupt.  Then  the  stat.  1 
Jac.  I.  c.  15  intituled  "An  act  for  the  better  relief  of  the  credi- 
tors," &c,  reciting,  amongst  other  defects,  that  "  the  description,  of 
a  bankrupt  in  former  statutes  is  not  so  fully  expressed"  as  is  meet, 
enacts,  by  s.  2  "  that  every  person  using  the  trade  of  merchandise, 
&c,  who  shall  depart  the  realm  ;  or  begin  to  keep  his  house,  or 
otherwise  to  absent  himself,  or  take  sanctuary;  or  suffer  himself 
willingly  to  be  arrested  for  any  debt,  &c. ;  or  suffer  himself  to  be 
outlawed  ;  or  yield  himself  to  prison  ; l  or  willingly  or  fraudulently 
procure  himself  to  be  arrested,  or  his  goods,  money,  or  chattels  to 

be  attached  or  sequestered ;  or  depart  from  his  dwelling- 
*  490]   house  ;  or  make  or  cause  to  be  made  any  fraudulent  *  grant 

or  conveyance  of  his  lands,  goods,  &c.,  to  the  intent-  or 
whereby  his  creditors  shall  or  may  be  defeated  or  delayed  for  the 
recovery  of  their  just  and  true  debts ;  or  being  arrested  for  debt 
shall  after  his  arrest  lie  in  prison  six  months  or  more  upon,  that 
arrest,  or  upon  any  other  arrest,  &c,  shall  be  adjudged  a  bankrupt." 
Th  authorities  cited  and  commented  upon  by  Carr  were  1  Com. 
Dig.  523,  Bankrupt,  C.  1  ;  1  Bac.  Abr.  383,  Bankrupt,  A  ;  Colkett 
v.  Freeman,  2  T.  R.  59;  1  R.  R.  421  ;-  Heylor  v.  Hall,  Palm.  325  ; 
Dickinson  v.  Ford,  Barnes,  lf>0  ;  Phillip*  and  Feake  v.  The  Sherijf 
of  A'.s.sv.,',  before  Eyre,  C.  J.,  Green,  52,  and  2  Montague,  15S  ;  Aid- 
ridge  v.  Ireland,  cited  7  T.  K.  512  ;  and  Fowler  v.  Fadget,  7  T.  II. 
509  :  I  II.  R.  5]  1  ;  and  Hawkins  v.  Lukin,  7  T.  R  516  n. ;  Barnard 
v.    Vaughan,  8  T.  II.  149,  explained  in    Wilson  v.  Norm  an,,  Cullen, 

1  So   far   from    following   the   former  intent  to  delay  his  creditors,  his  return 

Btatute.  home  again   could   not  purge  the  act  of 

-  This  was  ou)y  cited  to  show,  thai   if  bankruptcy  ;  which  was  admitted  at,  once 

Walmsley  committed  an  act,  of  bankruptcy  by  the  Court. 
by  departing  from  his  dwelling-house  with 
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34,  1  Esp.  334 ;  Assignees  of  Miller  v.  Turner,  Montague,  167  ;  AoVey 

ami  others,  Assignees  of  Parker  v. -,  Sittings  at  Westminister, 

M,  41  Geo.  III.  ib.  There  Lord  Kenyon,  C.  J., said  (MS.)  that  the 
real  ground  of  decision  in  Barnard  v.  Vaughan  was  that  Airs.  Bar- 
ward  left  her  dwelling-house  tu  avoid  the  inconvenience  of  being 
there  with  the  sheriff's  execution,  and  not  to  avoid  her  creditors. 
Horiisby  awl  Others,  Assignees  of  Needham  v.  Neville,  York  L. 
Assizes,  180.1,  when  CHAMBRE,  J.,  held  that  the  trader  leaving  his 
house  with  intent  to  delay  his  creditors,  though  none  were  actually 
delayed,  was  an  act  of  bankruptcy.  The  same  opinion  by  Lord 
Eldon,  in  Wolf  v.  Horn,  in  Chancery,  T.  44  G.  III.,  and  Hammond 
und  Other*,  Assignees  of  Gadsden  v.  Hincks,  5  Esp.  139  ; 
.S.  P.  *  Garret  v.  Moule,  5  T.  II.  575  ;  King  v.  Bebb,  Excheq.  [*491] 
Hil.  46  G.  III.  and  Dudley  v.  Vaughan,  1  ('amp.  271,  before 
Lord  Ellexborough,  C.  J.,  who  ruled  that  a  trader  beginning  to  keep 
house  with  intent  to  delay  his  creditors  was  sufficient  to  constitute 
an  act  of  bankruptcy,  though  he  were  only  denied  to  be  seen,  but 
not  denied  to  be  at  home.  In  addition  to  these,  Hullock  mentioned 
another  Nisi  Prius  case  before  Ghambre,  J.,  where  the  result  was 
different  from  that  in  Hornsby  v.  Neville;  also  Jackman  v.  Night- 
ingale, E.  13  G.  II.  per  Lee,  C.  J.,  at  Guildhall,  Bull.  N.  P.  40; 
Hawkes  v.  Saunders,  T.  24  G.  III.  Cooke's  Bank.  Laws,  4th  edit.  74  ; 
Judine  v.  Da  Gossen,  1  Bos.  &  P.  (N.  R.)  234;  8  R.  R.  786  ;  and 
Ex  parte  Cockshot,  3  Bro.  C.  C.  504. 

Lord  ELLENBOROUGH,  C.  J.,  now  delivered  judgment,  after  stating 
the  case. — The  validity  of  this  joint  commission  of  bankrupt 
against  the  three  partners  depends  upon  the  question  whether 
Walmsley,  one  of  them,  duly  became  a  bankrupt  under  the  cir- 
cumstances stated  ;  for  respecting  the  bankruptcy  of  the  other 
two,  Alillburn  and  Hallowell,  no  question  has  been  ever  raised. 
Whether  Walmsley  became  a  bankrupt  depends  upon  this  point : 
whether  a  departure  from  his  dwelling-house  by  a  trader,  with 
intent  to  delay  his  creditors,  be  a  sufficient  act  of  bankruptcy 
within  the  meaning  of  the  stat.  1  Jac.  I.  c,  15,  s.  2,  although  no 
creditor  should  have  been  thereby  in  fact  defeated  or  delayed  for 
the  recovery  of  his  debt.  This  fact  of  departing  from  the  dwell- 
ing-house by  a  trader  is  one  of  several  indications  of  insol- 
vency, constituted  and  declared  to  be  acts  of  bankruptcy  by 
stat.  13  Eliz.  c.  7,  when  accompanied  with  the  intent  or  pur- 
pose  to  defraud   or   hinder   any  of  his   creditors,  &c.     It  will  be 
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[*  492]  *  observed  that,  upon  the  language  of    this   statute,   the 
act  is  complete  by  being  done  with  the  intent  specified ; 
the   words    "  or  purpose "    being   merely  additional   words  to  the 
same   effect,   and   which  carry  the  sense   no  further  than  it  was 
carried  before  by  the  preceding  word,  intent.     The  stat.  1  Jac.  I. 
c.  15,  introduces  three  new  specific  acts  of  bankruptcy  in  addition 
to  those  specified  in  the  stat.  13  Eliz.,  two  of  which,  together  with 
all  the  other  acts  of  bankruptcy  enumerated  in  the  stat.  13  Eliz., 
precede  and  are  governed  by  their  relation  to  these  words  which 
follow  them  ;  viz.,  "  to  the  intent,  or  whereby  his  or  their  creditors 
shall  or  may  be  defeated  or  delayed,"  &c.     The  third  new  act  of 
bankruptcy  in  the  stat.  1  Jac.  I.,  viz.  the  lying  in  prison  six  months 
upon  an  arrest,  is  made  a  substantive  act  of  bankruptcy,  inde- 
pendent of    any  intent  of    the  party,  not  being  in    the   context 
connected  therewith.     These  words,  "  to  the  intent  or  whereby," 
literally    taken    in    their   disjunctive    sense,   may   be    thought    to 
import  that  a  beginning  to  keep  house,  and  a  departing  from  the 
dwelling-house  (and  any  other  of  the  acts  specified),  are  acts  of 
bankruptcy,  whether  they  be  done  with  an  intent  to  delay,  or  bo 
merely  productive  of  that  effect,  however  innocently  and  uninten- 
tionally they  may  have  happened  to  produce  it.     Upon  this  con- 
struction   of  the   words   "  or   whereby,"    a    temporary   retirement 
and  privacy,  by  staying  in  a  man's  own  house,  to  the  exclusion 
of  strangers,  during  the  hours  of  sleep,  or  refreshment,  or  during 
a   period   of    sickness   or  domestic  affliction,  might  be   an   act   of 
bankruptcy  as  "  a  beginning  to  keep  house  ; "  in  the  same  manner 
as  going  abroad  for  the  purpose  of  exercise,  business,  or  entertain- 
ment, might  also  be  as   a  departing  from  the  dwelling-house,  if 
during  any  of  those  periods  a  creditor  called  in  vain  for 
[*  493]  his  debt.     It  hardly  needs  any  *  argument  to  prove  that 
such  could  not  have  been  the  intention  of  the  Legislature ; 
and    if  it    could    not,   the   words    "or  whereby''   must    either    be 
n  jected  or  understood  in  some  other  sense.     A  cure  for  this  diffi- 
culty was  sought  in  the  case  of  Fowler  v.  Padget,   7  T.  R  509  : 
4    \\.    \\.  511,  where   a  creditor  had  left  his   dwelling-house   for  a 
short  time  in  order  to  seek  and  secure  the  means  of  satisfying  his 
creditors,  and  with  no  purpose  of  delaying  them,  but  who  had  in 
fact  by  his  absence  occasioned  a  delay  to  some  of  them,  who  had 
called  for  payment  whilst  he  was  from  home.     Lord   Kenyon,  in 
that  case,  thought  that  "  by  reading  Hie  word  'and'  for  'or'  in  the 
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stat.  1  Jac.  I.  c.  15,  as  was  frequently  done  in  the  construction  of 
legal  instruments  where  the  sense  requires  it,  all  difficulty  would 
be  got  over."  And,  indeed,  the  difficulty  of  the  particular  case 
was  thereby  disposed  of ;  for,  as  no  intention  of  delay  existed  on 
the  part  of  the  trader  who  departed  from  his  dwelling-house,  both 
the  circumstances,  which  a  copulative  construction  of  the  words 
required  (if  that  were  the  necessary  construction),  could  not  take 
effect  in  that  case  ;  and  if  the  intent  of  the  departure  be  alone 
considered  as  material,  still  that  case  will  at  any  rate  have  been 
well  decided  ;  although  the  mode  of  solving  the  difficulty  which 
was  resorted  to  on  that  occasion  may  not  be  satisfactory.  The 
objection  to  this  construction,  which  requires  that  both  the  intent 
and  the  consequence  of  delay  should  concur,  in  order  to  constitute 
the  act  of  bankruptcy,  is  that  the  bankruptcy  is  made  to  depend 
not  merely  on  the  acts  and  intents  of  the  bankrupt  himself,  how- 
ever clear  and  unequivocal  they  may  be,  but  upon  the  fortuitous 
coincidence  of  the  acts  of  other  persons  ;  and  which  acts  (in  the 
instance  particularly  of  a  departure  from  the  dwelling- 
house)  are  less  likely  to  *  concur  in  the  proportion  in  [*  494] 
which  that  departure  is  most  notorious.  For  when  the 
flight  of  an  insolvent  trader  from  his  house  of  trade  is  universally 
known,  it  is  not  likely  that  any  creditors,  by  uselessly  calling  for 
payment  of  their  debts  at  such  a  time,  should  furnish  the  ordinary 
proof  of  delay,  which  arises  from  the  non-payment  of  creditors  so 
calling.  If  the  consequence  of  actual  delay  be  necessary  to  per- 
fect every  one  of  the  several  acts  of  bankruptcy  in  the  stat,  1 
Jac.  I.  c.  15,  which  precede  the  words  "  to  the  intent  or  whereby," 
&c,  it  must  be  necessary  to  perfect  the  act  of  making  a  fraudulent 
conveyance,  which  is  one  of  them;  but  inasmuch  as  a  fraudulent 
conveyance,  shown  to  be  such,  cannot  in  law  have  the  effect  of 
defeating  or  delaying  a  creditor,  unless  the  making  such  a  convey- 
ance be  an  act  of  bankruptcy,  consummated  by  the  intent  with 
which  it  is  made,  it  can  never  become  more  an  act  of  bankruptcy 
by  anything  which  may  happen  in  respect  to  it  afterwards.  And 
indeed  it  has  never  been  held  necessary,  in  proof  of  this  act  of 
bankruptcy,  to  do  more  than  to  prove  the  execution  of  the  deed 
under  such  circumstances  as  rendered  it  a  fraudulent  one  in 
respect  of  creditors,  without  going  on  to  show  that  any  creditor 
had  been  in  fact  ever  delayed  or  defeated  thereby.  Indeed  the 
fact  'of  delay  in  the  case  of  beginning  to  keep  house  is  usually 
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resorted  to  in  evidence  for  the  mere  purpose  of  explaining  an  act 

which  might  otherwise  be  equivocal ;  and  the  denial  to  a  creditor 
is  there  given  in  evidence  to  show  that  the  party  has  begun  to 
keep  house  ;  and  it  is  from  mistaking  the  intended  effect  of  this 
evidence,  as  given  to  prove  actual  delay,  that  proof  of  actual  delay 
can  be  required  where  the  act  of  bankruptcy  is  by  departing  from  his 

dwelling-house.  If  these,  and  other  inconveniences  which 
[*  405]   might  be  shown,  *  arise  from  construing  the  word  "or"  for 

"  and,"  in  this  part  of  the  statute,  it  is  material  to  consider 
whether  some  other  cure  in  point  of  construction  cannot  be  applied 
to  these  words,  and  whether  the  words  which  follow  the  word 
"intent,"  i.  e.  "  or  whereby,"  may  not  by  a  small  change  in  them  be 
rendered  susceptible  of  another  sense,  more  consistent  with  the 
meaning  of  the  original  sentence  as  it  occurs  in  the  stat.  13  of 
Eliz.,  and  more  agreeable  to  the  general  scope  and  object  of  the 
bankrupt  laws.  If,  instead  of  "  or  whereby,"  the  sentence  should 
be  read  "or  that  thereby,"  or  "that"  (omitting  the  word  whereby), 
the  original  sense  of  the  word  "purpose"  in  the  stat.  13  Eliz.  is 
restored  ;  and  inasmuch  as  it  would  neither  extend  or  narrow  the 
meaning  of  the  immediately  foregoing  word  "  intent,"  it  would  leave 
to  that  word  its  full  operation  and  effect,  without  engrafting  upon 
it  any  of  the  inconveniences  already  observed  upon  as  resulting 
from  the  copulative  construction  suggested  in  the  case  of  Fowler  v. 
Padget.  Another  mode  of  considering  the  words  "to  the  intent" 
"Or  whereby,"  as  meaning  the  same  thing,  is  this  ;  by  referring  the 
former  to  the  word  "  shall,"  and  the  latter  to  the  word  "  may  ;  "  i.  c, 
to  i  lie  intent  that  the  creditors  shall  lie  defeated,  or  whereby  they 
may  so.  This  gives  the  words  the  same  effect  as  intent  or  purpose 
in  the  statute  of  Eliz.,  and  prevents  this  act  from  operating  in 
restriction  of  that,  which  it  otherwise  would  do,  and  which,  as  may 
be  collected  from  the  title,  which  is  for  the  better  relief  of  creditors, 
could  let  have  been  intended.  It  would  be  a  superfluous  waste  of 
time  to  advert  to  all  the  various  cases  which  have  been  cited  in 
argument.  The  latest  of  them  is  that  of  Hammond  and  Others, 
Assignees  <>/'  (,'<>i/.s</ni,  a    Bankrupt,  \.  Hincks,  5   Esp.  139,  which, 

having  been  tried  at  Nisi  Prius,  before  the  present  Chief 
:    l!M>|   Justice   .if  the  Common    *  Pleas,  came   before   that  Court 

upon  a  motion  for  a  new  trial,  as  reported  in  5  Esp.  141. 
In  that  case  the  Chief  Justice  is  reported  to  have  laid  down  at 
Nisi  Prius,  and  the  Courl  of  Common    Pleas,  in   refusing  to  make 
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the  rule  absolute,  must  be  taken  to  have  agreed  with  him,  thai 
evidence  of  the  actual  delay  of  a  creditor,  by  the  bankrupt's 
leaving  his  house  to  avoid  his  creditors,  was  not  necessary  to  con- 
stitute an  act  of  bankruptcy.  As  far  as  we  are  able  to  collect 
what  was  the  opinion  of  the  Court  of  Exchequer  upon  that  subject 
from  the  statement  made  to  us  of  what  passed  in  that  Court  upon 
the  motion  for  a  new  trial,  in  King  v.  Bebb,  upon  Castell  and 
Powell's  bankruptcy,  we  cannot  but  suppose  that  it  inclined  the 
same  way  with  that  of  the  Common  Pleas  in  the  case  of  Hammond 
v.  Hincks.  Upon  the  authority,  therefore,  of  these  latter  cases,  in 
which  all  the  former  ones  were,  as  we  understand,  considered  —  as 
indeed  they  have  been  by  us  upon  the  present  argument  —  upon 
the  sound  construction  of  the  statute  1  Jac.  I.  c.  15.  explained  by 
the  antecedent  statute  of  13  EJiz.,  made  in  pari  materia,  and 
almost  iii  iisdem  terminis  with  the  other,  excepting  only  what 
a  [-pear-  to  have  been  a  casual  and  unintended  variation  in  the 
phrase  of  a  particular  sentence,  as  well  as  upon  the  reason  and 
convenience  of  the  thing  ;  we  arc  of  opinion  that  Walmsley,  in 
leaving  home  with  intent  to  delay  his  creditors,  committed  an  act 
of  bankruptcy,  although  no  creditors  were  thereby  in  fact  delayed; 
and  that,  therefore,  the  postea  should  be  delivered  to  the  plaintiffs. 

Judgment  for  the  plaintiffs. 


ENGLISH   NOTES. 

•  By  the  Bankruptcy  Act  1883  (46  &  47  Vict.  c.  52),  s.  4.  a  debtor 
commits  an  act  of  bankruptcy  if  he  docs  or  omits  any  of  the  following 
acts  or  matters  :  — 

(a)   Makes  an  assignment  for  the  benefit  of  creditors. 

(6)   Makes  a  fraudulent  gift  or  conveyance. 

(c)  Makes  a  conveyance  or  creates  a  charge  which  would  be  void  as 
a  fraudulent  preference  if  he  were  adjudged  a  bankrupt. 

(</)  If  with  intent  to  defeat  or  delay  his  creditors  he  departs  out  of 
England,  or  remains  ont  of  England,  or  departs  from  his  dwell- 
ing-house, or  otherwise  absents  himself,  or  begins  to  keep  house. 

(/)  Files  in  Court  a  declaration  of  his  inability  to  pay  his  debts,  or 
present  a  bankruptcy  petition  against  himself. 

(y)  Fails  to  satisfy  the  terms  of  a  bankruptcy  notice  founded  on  a 
"final  judgment,"  unless  he  can  satisfy  the  Court  that  he  has 
a  cross  demand  against  the  creditor  equal  to  or  exceeding  the 
judgment  debt,  and  which  he  could  not  have  set  up  in  the 
action  in  which  the  judgment  was  obtained. 
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(h)   Gives  notice  to  any  of   his  creditors   that  he  has   suspended, 
or  is  about  to  suspend  payment. 

By  the  amending  statute,  the  Bankruptcy  Act  1890  (53  &  54  Vict, 
c.  71),  s.  1,  an  execution  levied  by  seizure  of  goods  under  civil  process 
followed  by  a  sale  or  possession  by  the  sheriff  for  twenty-one  days,  is  an 
act  of  bankruptcy.  The  time  during  which  interpleader  proceedings 
arc  pending  are  excluded  in  the  computation  of  time. 

An  assignment  for  the  benefit  of  creditors  requires  registration 
under  the  Deeds  of  Arrangement  Act  18S7  (51  &  52  Vict.  c.  57),  s.  5. 
Execution  by  one  creditor  is  sufficient,  and  the  execution  by  other 
creditors,  subsequent  to  registration,  does  not  avoid  the  deed  or  vitiate 
the  registration  of  it.  Ex  parte  Milne,  In  re  Batten  (C.  A.  18S9),  'I'l 
Q.  B.  D.  685,  58  L.  J.  Q.  B.  333.  A  declaration  of  trust  in  favour  of 
creditors  is  within  the  section.  Ex  parte  Hughes,  In  re  Hughes  (C.  A. 
1893),  1893,  1  Q.  B.  595,  62  L.  J.  Q.  B.  359,'  68  L.  T.  629. 

The  question  of  a  fraudulent  conveyance  is  discussed  under  No.  •"■. 
infra,  p.  25,  2)0St- 

What  amounts  to  a  fraudulent  preference  will  be  discussed  post, 
Sect,  V.  p.  73. 

The  words  "with  the  intent  to  defeat  and  delay  his  creditors  "  are 
the  governing  words  of  sect.  4,  subsect.  1  (d),  of  the  Bankruptcy  Act 
1883,  as  appears  by  the  following  cases  :  Ex  parte  Osborne  (1813),  2 
Ves.  &  B.  177,  1  Kose.  387,  13  Pv.  R.  54  (Departure  from  the  realm); 
Ex  parte  Bunny  (L.  JJ.  1857),  1  De  G.  &  J.  119,  26  L.  J.  Bank.  83; 
,'J  Jur.  N.s.  1141  (Remaining  out  of  the  realm);  Robertson  v.  Liddell, 
the  principal  case,  Ex  parte  Coates,  In  re  Skelton  (C.  A.  1877),  5  Ch. 
D.  979,  37  L.  T.  43,  25  W.  R.  800  (Departure  from  dwelling-house); 
Ex  parte  Meyer,  In  re  Stephany  (L.  JJ.  1871),  L.  R.,  7  Ch.  188, 
!  1  L.  J.  Bank.  33,  25  L.  T.  733  (Otherwise  absenting  himself);  Robert- 
son v.  Liddell,  the  principal  case,  Smith  v.  ('aerie  (1813),  •'!  Camp. 
349.  14  R.  tv.  754  (Keeping  house). 

In  order  that  a  judgment  may  be  a  "final  judgment. "'  there  musi 
have  been  an  actual  adjudication  by  a  Court  in  an  action.  Thus  a 
garnishee  order  is  no1  a  final  judgment:  Ex  parte  Chinery,  in  re 
Chinery  (C.  A.  L884),  12  Q.  B.  D.  342,  n'A  L.  J.  Ch.  662,  50  L.  T.  342; 
nor  a  consent  order  staving  proceedings  on  payment  of  costs:  Ex  parte 
Schmitz,  In  re  Cohen  (1884),  L2  Q.  B.  D.  509,  53  L.  J.  Ch.  1168,  50  L. 
T.  717;  nor  an  order  dismissing  an  action  for  want  of  prosecution,  with 
costs.  Ex  parte  Earl  of  Strathmore,  In  re  Eiddell  (C.  A.  1888),  20  Q. 
B.  D.  512,  57  L.  d.  (>.  15.  259,  58  L.T.838.  But  where,  at  the  hearing 
of  a  partnership  action  in  the  Chancery  Division,  it  was.  amongst  other 
things,  ordered  that  a  counterclaim  should  be  dismissed,  with  costs,  the 
judgment,  in  so  far  as  it  ordered   the   payment  of  these  costs,  was  held 
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to  be  a  "final  judgment."  Ex  parte  Alexander,  In  re  Alexander  (C. 
A.  1891),  1891',  1  Q.  B.  216,  61  L.  J.  Q.  B.  377,  m  L.  T.  133.  But 
an  order  upon  a  director  or  other  officer  or  promoter  of  a  company  in 
liquidation,  to  make  good  money  or  property  of  the  company  misap- 
plied by  him  is  now  a  "final  judgment."  Companies  (winding  up) 
Act,  1893,  56  &  57  Vict.  c.  58,  s.  1.  The  bankruptcy  notice  must  fol- 
low the  terms  of  the  judgment  strictly.  Ex  parte  Hughes,  In  re 
Howes  (C.  A.  1892),  1892,  2  Q.  B.  62$  62  L.  J.  Q.  B.  88;  Ex p>arte 
Lester  &  Co.,  It  re  Hannah  Lynes  (C.  A.  1893).  1893,  2  Q.  B.  U:;. 
62  L.  J.  Q.  B.  372. 

It  is  not  essential  that  the  debtor  should  give  notice  in  express  terms 
that  he  has  suspended  or  is  about  to  suspend  payment;  it  is  sufficient 
that  the  notice  should  reasonably  bear  that  interpretation.  Crook  v. 
MorUij  (H.  L.  1891),  1891,  A.  C.  316,  61  L.  J.  Q.  B.  97.  A  notice, 
expressed  on  the  face  of  it  to  be  *•  without  prejudice,"  is  none  the  less 
effectual  under  the  section.  Ex  parte  Unit.  In  re  Daintrey  (1893), 
1893,  2  Q.  B.  116,  62  L.  J.  Q.  B.  511.  69  L.  T.  257. 

That  portion  of  the  Bankruptcy  Act  1890,  s.  1,  which  makes  the  holding 
of  tile  goods  for  twenty-one  days  by  the  sheriff  an  act  of  bankruptcy  is  new. 

Tin'  Court  will  consider  whether  the  petitioning  creditors'  debt  is 
sufficient  to  support  the  petition:  Ex  parte  Margrett,  In  re  Soltykoof 
(C.  A.  1891)  1891,  1  Q.  B.  413,  60  L.  J.  Q.  B.  337,  39  W. R.  339,  and  will, 
as  has  been  compendiously  said,  •'•  go  behind  a  judgment,  even  at  the  in- 
stance of  the  debtor."  Ex  parte  Lennox,  In  re  Lennox  (C.  A.  1885).  16 
Q.  B.  D.  315,  oo  L.  J.  Q.  B.  45,  51  L.  T.  152:  Ex  parte  Central  Bank 
of  London,  In  re  Eraser  (C.  A.  1892),  1892,  2  Q.  B.  633,  67  L.  T.  401. 
In  order  to  induce  the  Court  to  adopt  the  last-mentioned  course,  there 
must  be  evidence  that  there  has  been  a  miscarriage  of  justice.  Ex 
parte  Scotch  Whisky  Distillers  Limited,  In  re  Flatau  (C.  A.  1888), 
22  ().  B.  D.  83;  37  W.  R.  42.  Although  the  Court  has  gone  behind  a 
judgment,  and  set  aside  bankruptcy  proceedings,  a  fresh  application 
may  be  made  by  the  petitioning  creditor  on  the  same  judgment,  and  the 
plea  of  res  judicata  is  not  applicable.  The  Court  will,  however,  pro- 
tect the  debtor  from  vexatious  and  harrassing  proceedings.  Ex  parte 
Vitoria,  In  re  Vitoria  (C.  A.  1894),  1894.  2  Q.  B.  387. 

No.  3.  — Ex    parte   KIXG.     In   re   KING. 
(c.  a.     1876.) 

RULE. 

An  assignment  of  all,  or  of  what  is  substantially  the 
whole  of,  a  debtor's  property  for  a  past  debt  is  an  act  of 
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bankruptcy ;  but,  where  made  in  consideration  of  a  past 
debt  and  a  further  advance,  it  is  not  an  act  of  bankruptcy. 
And  an  assignment  made  in  pursuance  of  an  agreement 
entered  into  at  the  time  of  the  further  advance  stands  on 
the  same  footing  as  if  it  had  been  given  at  the  time  of  the 
further  advance ;  unless  it  were  purposely  postponed  until 
the  debtor's  circumstances  were  desperate. 

Ex  parte  King.    In  re  King. 

45  L.  J.  Bank.  109-1  i:i  (s.  c.  2  Ch.  1).  250  ;  34  L.  T.  466 :  24  W.  R.  559). 

[109]  Charles  King,  the  debtor  in  this  case,  appealed  against  an 
adjudication  of  bankruptcy  made  by  the  Judge  of  the  Comity 
Court  at  Bedford,  and  affirmed  by  the  Chief  Judge,  the  act  of  bank- 
ruptcy being  a  mortgage  deed,  dated  the  6th  of  October,  1875, 
whereby,  after  reciting  that  Charles  King  was  indebted  to  John  King 
(his  brother)  in  the  amount  of  £900  for  money  lent,  and  that  John 
King  had  agreed  to  lend  him  £50  more  upon  the  terms  of  having 
the  whole  £950  and  any  further  advances  secured  as  therein  men- 
tioned, the  said  Charles  King  conveyed  to  the  said  John  King  the 
Railway  Inn  at  Sheti'ord,  in  the  Count}  of  Bedford,,  then  in  th€ 
occupation  of  Charles  King,  and  the  brewery  and  brewing  plant 
thereon,  subject  to  a  prior  mortgage  for  £400,  and  assigned  to  him 
all  his  fixtures,  trade  utensils,  household  furniture  and  effects  in 
or  about  the  premises,  and  all  his  book  debts,  by  way  of  security 
for  the  £950,  and  any  further  advances.  It  was  admitted  that  the 
deed  comprised  substantially  the  whole  of  Charles  King's  property, 
but  it  was  alleged  that  it  was  executed  for  the  purpose  of  securing 
money  advanced  at  the  time,  and  further  advances  to  be  made  bond 
fide  for  the  purpose  of  enabling  the  debtor  to  carry  on  his  business 
of  a  brewer. 

ll  appeared  that  in  June,  1875,  Charles  King,  being  indebted  to 
his  in-other  John  to  the  amount  of  XS0O  for  advances  previously 
made,  applied  to  him  by  letter  for  a  further  advance  upon  a  second 
mortgage  of  his  property.     John  replied  that  this  would  not  be 

ficient  security,  but  that  if  Charles  would  also  agree  to  give  him 
,i  bill  of  sale  of  his  plant,  furniture,  and  book  debts,  lie  would  make 
him  a  further  advance,  from  time  to  time,  of  £150.  This  offer  was 
accepted  by  Charles,  who  wrote  to  say  that  if  John  would  advance 
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him  £150  as  he  wanted  it,  he  would  give  him  a  second  mortgage 
and  a  bill  of  sale  at  any  time  when  called  upon  to  do  so.  After 
this  John  advanced  to  Charles  three  several  sums  of  £50,  one  in 
August,  1S75,  a  second  in  September,  and  the  last  on  the  6th  of 
October,  when  the  deed  was  executed ;  and  in  the  same  month 
after  the  execution  of  the  deed,  he  advanced  a  further  £100. 

The  Chief  Judge  was  of  opinion  that  the  case  was  governed  by 
the  decision  of  the  Lords  Justices  in  Ex  part''  Fisher;  Re  Ash, 
L.  R.  7  Ch.  636  ;  -41  L.  J.  Bankr.  62,  and  affirmed  the  adjudica- 
tion made  by  tin-  County  Court  Judge. 

Charles  King  appealed. 

Mr.  F.  Knight  and  Mr.  E.  Pollock,  for  the  appellant,  contended 
that  the  deed  was  bond  fide  executed  to  secure  the  repayment  of  a 
substantial  advance,  and  further  advances  to  be  made  for  the  pur- 
pose of  enabling  the  debtor  to  carry  on  his  business,  and  with  no 
intention  to  defeat  or  delay  his  creditors.  The  case  was  different 
from  Ex  parte  Fisher ;  Re  Ash.  Mr.  He  G ex  and  Mr.  lion sor,  for 
the  respondent,  contended  that  the  case  was  undistinguishable  from 
Ex  parte  Fisher;  Re  Ash.  The  mortgage  was  in  reality  in 
*  consideration  of  a  past  debtT,  and  was  an  net  of  bank-  [*  110] 
ruptcy.  Ex  parte  Fowle ;  Re  Haynes,  L  J.  Notes  <»f  Cases, 
1X72,  p.  196;  Lindon  v.  Sharpe,  6  M.  &  (1.  895;  7  Sc.  X.  S.  730; 
13  L.J.  C.P.  67;  Laeon  v.  Liffi,n,±  Giff.  75;  32  L.  J.  Ch.  315; 
Graham  v.  Chapman,  12  ' '.  B.  85;  21  L.  3.  ( '.  1*.  173;  Lo?nax  v. 
Buxton,  L.  R.,  6  C.  P.  106;  10  L.  J.  C.  P.  150  ;  Ex  parte  Sparrow  : 
Be  Fowke,  2  De  Gex,  M.  &  G.  907. 

Mr.  Knight  replied,  citing  Ex  parte  Izard  ;  Re  Cook,  L.  R,  9  Ch. 
271  ;  43  L.  J.  Bankr.  31. 

James,  L  J.  1  quite  agree  with  what  was  very  forcibly  urged 
before  us  by  Mr.  De  Gex,  namely,  that  it  is  very  desirable  that 
there  should  be  no  nice  distinction  drawn  between  one  case  that 
has  been  decided  and  another  case  that  is  before  us  for  decision. 
It  is  very  desirable  to  make  the  law  as  certain  as  possible.  But  on 
the  other  hand,  cases  like  the  one  that  we  have  been  referred  to,  of 
Ex  parte  Fisher  ;  Re  Ash,  must  not  be  strained  beyond  their  fair 
meaning  to  apply  to  any  case  that  is  supposed  to  lie  similar  to 
them.  This  elnss  of  cases  is  one  that  it  is  impossible  to  avoid  tin- 
task  <>f  considering.  Xo  Court  can  lay  down  any  codified  princi- 
ples that  will  govern  all  cases,  and  no  Court  can  escape  from  exam- 
ining into  all  the  facts  of  each  case  that  may  come  before  it.     The 


28  BANKRUPT*  V. 


No.  3.  —  Ex  parte  King.    In  re  King,  45  L.  J.  Bankr.  110. 

question  is  what,  under  the  surrounding  circumstances  of  the  case, 
is  the  inference  of  fact  to  be  drawn  as  to  the  conduct  of  the  parties. 
The  moment  the  question  is  settled  that  the  advance  was  not  made 
on  all  the  debtor's  property  you  are  obliged  to  consider  whether  il 
was  on  all  his  property  with  the  exception  of  what  was  an  unsub- 
stantial part ;  you  have,  therefore,  to  consider  what  was  an  unsub- 
stantial part;  then  you  have  to  consider  whether  it 'was  a  security 
for  a  past  debt  or  a  further  advance.  Then  you  have  to  consider 
whether  it  was  a  real  further  advance  or  only  a  sham  further 
advance  for  the  purpose  of  obtaining  a  security  for  a  past  debt. 
All  those  are  questions  which  you  have  to  consider,  and  we  have  to 
consider  them  all  in  this  case;  and  all  cases  like  this  case  resolve 
themselves  into  questions  of  inference  of  fact  to  be  drawn  from  all 
the  circumstances.  Now,  here,  beyond  all  question,  the  brother 
refused  to  lend  any  money  except  lie  had  security.  Letters  passed, 
and,  as  far  as  1  can  see,  there  is  no  reason  to  believe  that  these  let- 
ters were  written  for  the  purpose  of  giving  colour  to  a  security 
which  was  to  be  given  by  the  debtor  to  his  brother  for  a  past  debt. 
The  brother  undertook  to  make,  and  did  make,  advances  to  the 
extent  of  .£150,  which,  under  the  circumstances,  seems  not  to  be 
an  inconsiderable  sum.  It  was  agreed  that  the  <£150  should  be 
lent,  and  it  was  lent.  When  the  £150  was  fully  lent,  that  is,  when 
the  third  sum  of  £50  was  advanced,  the  bill  of  sale  was  given  in 
pursuance  of  the  agreement.  Now,  at  that  time,  this  gentleman 
was  going  on,  and  he  evidently  intended  to  go  on.  with  his  busi- 
ness.  He  was  not  in  expectation  apparently  of  any  petition  in 
bankruptcy  being  presented  against  him.  He  certainly  was  not 
contemplating  filing  a,petition  for  liquidation  himself  or  taking  any 
proceedings  of  that  kind,  because,  as  far  as  we  can  see,  he  was 
anxious  to  go  on,  and  was  going  on.  in  his  business,  receiving  goods 
from  the  person  who  was  continuing  the  business  of  his  former 
creditor,  Mr.  Lovell.  The  advance  was  made  by  his  brother,  and 
seems  to  have  been  an  advance  intended  to  be  used  for  the  purpose 
of  continuing  the  business,  and  it  was  used  for  the  purpose  of 
continuing  the  business,  and  it  was  followed  by  other  advances 
not  inconsiderable  in  amount,  having  regard  to  the  value  of  the 
property  and  the  amount  of  the  del  its.  for  they  were  over  £100, 
and  were  also  applied  in  the  way  of  business,  so  that  I  have  come 
to  the  conclusion  that  the  advances  were  bona  fide  made,  not  for  the 
purpose  really  of  obtaining  security  for  a  past  debt,  but  for  the  pur- 
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pose  of  enabling  the  debtor  to  carry  on  his  business,  and 
in  the  confident  and  reasonable  hope  that  *  the  debtor  [*111] 
would  be  enabled  to  continue  his  business.  Under  those 
circumstances  it  seems  to  me  that  it  would  be  straining  the  case  of 
Ex  parte  Fisher  ;  Re  Ash,  if  we  were  to  apply  it  to  a  case  of  this 
kind.  Therefore,  I  think  that  the  decision  of  the  Court  below 
must  be  reversed. 

MELLISH,  L.J.  I  am  of  the  same  opinion.  I  should  be  sorry 
by  our  decision  in  this  case  to  make  the  law  more  doubtful  than  it 
is  at  present.  I  think  that  the  numerous  cases  which  have  been 
decided  upon  this  subject  have  now  settled  the  law,  and  the  only 
difficulty  is  to  apply  it  properly  to  the  circumstances  of  the  par- 
ticular case  before  us.  An  assignment  of  all  a  man's  property  in 
consideration  of  a  past  debt  is  an  act  of  bankruptcy.  If  there  \s  a 
mere  nominal  exception,  that  will  not  prevent  it  being  an  act  of 
bankruptcy.  But  if  there  is  a  substantial  exception  that  will  pre- 
vent it  from  being  an  act  of  bankruptcy,  although  of  course  it  must 
depend  upon  all  the  circumstances  of  the  case  whether  the  excep- 
tion is  substantial  or  not. 

Then  if  there  is  an  assignment  of  all  the  property  partly  for  cash 
down  and  partly  in  consideration  of  future  substantial  advances, 
that  has  just  the  same  effect,  in  my  opinion,  as  a  substantial  excep- 
tion from  the  property  assigned  ;  the  one  equally  with  the  other 
makes  it  possible  that  it  may  be  the  bond  fide  intention  of  the  par- 
ties that  the  trade  shall  continue  to  be  carried  on. 

Then,  besides  that,  it  has  been  laid  down  in  several  Common 
Law  cases  that  if  there  be  an  agreement  to  give  a  bill  of  sale  in 
consideration  of  an  advance  made  at  the  time,  and  the  bill  of  sale 
is  given  in  pursuance  of  that  agreement,  then  the  bill  of  sale  is  to 
be  considered,  not  to  be  given  for  a  past  debt,  but  to  be  given  for 
an  advance  made  at  the  time.  In  the  case  of  Ex  parte  Fisher  ;  Be 
Ash,  we  certainly  made  a  qualification  of  that  rule,  and  said  that 
that  would  not  support  a  bill  of  sale  when  the  giving  the  bill  of 
sale  was  purposely  postponed  until  the  debtor  was  in  a  state  of 
insolvency  in  order  to  avoid  the  injury  to  his  credit  that  would 
result  from  the  registration  of  the  bill  of  sale.  Now,  I  do  not  at 
all  depart  from  that ;  but  the  question  in  this  case  is  a  question  of 
fact,  namely,  was  the  giving  of  the  bill  of  sale  purposely  postponed 
in  this  case  for  that  purpose  ?  The  present  case  differs  from  Ex 
parte  Fisher ;  Re  Ash,  in  this  respect:  first,  that  we  have  a  plain 
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agreement  in  writing  by  the  letter,  that,  in  consideration  of  the 

advance  of  £150,  a  bill  of  sale  should  he  given  ;  then,  by  that 
agreement,  the  advance  is  to  be  made,  not  all  at  once,  but  from 
time  to  time,  as  the  debtor  may  require  it.  Now,  the  three  sums 
of  <£50  appear,  as  far  as  I  can  judge,  to  have  been  advanced  from 
time  to  time  according  us  the  debtor  required  them,  and  when  the 
last  of  them  was  given,  which  was  two  months  after  the  first  was 
given,  the  bill  of  sale  was  executed.  There  no  doubt  arises  a  diffi- 
culty, from  the  circumstance  that  Lovell,  a  creditor,  had  been  mak- 
ing a  demand,  and  there  was  possibly  some  pressure  at  that  time, 
and  that  may  cause  a  doubt  in  the  case;  but  still  I  think  that  the 
result  of  the  evidence,  even  as  to  whai  tools  place  at  that  time,  is 
that  both  the  brothers  thought  that  the  debtor  might  get  over  Ids 
difficulty  and  continue  his  business.  That  view  does  seem  to  me 
to  be  strongly  confirmed  by  this,  that  the  bill  of  sale  is  made  a 
security,  not  only  for  the  £950  in  terms,  but  for  any  future  ad- 
vances that  may  be  made,  and  the  brother  does  go  on  making  sub- 
stantial advances,  advancing,  in  the  whole,  £100  in  the  course  of 
the  next  month.  Taking  all  those  circumstances  together,  I  do  not 
think  that  we  should  be  justified  hi  coming  to  the  conclusion  that 
there  was  any  want  of  bona  fides  in  this  case.  Of  course  an  act  of 
bankruptcy  must  be  proved.  The  intention  of  the  debtor  to  defeat 
and  delay  creditors  must  be  proved  by  the  petitioning  creditor.  I 
do  not  think  that  we  should  be  justified  in  coming  to  the  conclu- 
sion that  the  giving  of  the  bill  of  sale  in  this  case  was  purposely 
postponed  in  order  to  prevent  the  destruction  of  the  debtor's 
credit  by  the  registration  of  the  bill  of  sale.  In  coming  to  that 
conclusion,  the  £150  is  to  be  taken  as  the  fresh  advance,  and  com- 
paring that  amount  with  the  value  of  the  debtor's  property, 
[*  112]  *  the  furniture  and  the  book  debts  being  of  very  uncertain 
value,  and  the  equity  of  redemption  being  probably  worth 
nothing,  and  also  comparing  the  amount  of  the  fresh  advance 
with  the  amount  of  the  unsecured  past  debt,  I  think  we  ought  to 
come  to  the  conclusion  that  there  was  a  substantial  advance,  and, 
having  come  to  that  conclusion,  it  follows  that  there  was  not  an 
act  of  bankruptcy. 

Baggallay,  J.  A.  I  am  of  the  same  opinion.  The  bill  of  sale 
in  this  case  might  probably  have  been  properly  treated  as  an  act  of 
bankruptcy  had  it  not  been  given  in  pursuance  of  an  agreement 
entered  into  between  the  debtor  and  his  brother  at  the  end  of  June, 
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1875  J  but  when  we  connect  the  bill  of  sale  with  that  previous 
agreement,  we  find  that  the  consideration  for  the  bill  of  sale  was, 
not  only  the  amount  mentioned  in  the  bill  of  sale  itself,  but  also 
the  advance  made  on  two  separate  occasions,  pursuant  to  the  origi- 
nal agreement.  Then  the  question  arises  whether  the  whole  con- 
sideration so  given  for  the  bill  of  sale  is  a  fair  equivalent  for  the 
transfer  made  by  the  debtor  by  the  bill  of  sale.  Now,  that  was 
the  principle  enunciated  and  acted  upon  in  the  Exchequer  Cham- 
ber in  the  decision  of  the  case  of  Mercer  v.  Peterson,  L.  li.,  2  Ex. 
304 ;  36  L.  J.  Ex.  218 ;  (Ex.  Ch.)  L.  \l,  3  Ex.  105  ;  37  L.  J.  Ex.  54. 
It  is  put  very  clearly  and  distinctly  in  the  judgment  of  Lord  Chief 
Justice  COCKBURN,  in  giving  the  judgment  of  the  Court  upon  that 
occasion.  hut  then  it  is  suggested  that,  while  recognising  those 
general  principles,  the  present  case  falls  within  the  qualification 
introduced  for  the  first  time  by  tin*  decision  in  Ex  parte  Fisher; 
Re  Ash.  Xow,  as  1  read  the  judgment  of  the  Court,  there  is  noth- 
ing in  that  case  that  disputed  the  authority  of  the  rule  established 
by  Mercer  v.  Peterson.  On  more  than  nut;  occasion  in  the  course  of 
the  judgment  of  the  Lord  Justice  Mellish,  distinct  allusion  was 
made  to  these  authorities,  and  in  one  passage,  to  which  1  drew 
attention  in  the  course  of  the  argument,  it  appears  to  me  that  the 
principles  applicable  to  the  present  ease  and  which  explain  how  a 
rase  similar  to  the  present  may  be  an  exception  to  the  rule  laid 
down  in  Mercer  v.  Peterson,  were  put  by  the  Lord  Justice  in  these 
words:  "Although  we  do  not  dispute  the  rule  that  where  a  sum 
of  money  is  advanced  on  the  faith  of  a  promise  that  a  bill  of  sale 
shall  be  given,  such  sum  is  to  be  treated  as  a  present  advance  on 
the  security  of  a  bill  of  sale,  we  do  not  think  this  rule  will  protect 
transactions  where  the  giving  of  the  lull  of  sale  is  purposely  post- 
poned until  the  trader  is  in  a  state  of  insolvency,  in  order  to 
prevent  the  destruction  of  his  credit  which  would  result  from  regis- 
tering a  bill  of  sale.  We  think  that  such  a.  postponement  is  evi- 
dence of  an  intention  to  commit  an  actual  fraud  against  the  general 
creditors."  Therefore  you  have  a  case  of  that  kind  to  be  introduced 
into  circumstances  similar  to  the  present  before  you  can  say  that  it 
forms  an  exception  to  the  general  principle,  and,  having  regard  to  all 
the  circumstances  in  this  case,  I  see  nothing  of  any  intention  to  com- 
mit a  fraud  against  the  general  body  of  creditors.  It  appears  to  me 
to  have  been  a  bond  fide  advance,  made  by  the  brother  for  the  pur- 
pose of  enabling  the  debtor  to  canyon  his  business.    The  intention 
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on  the  part  of  the  brother  is  strongly  evidenced  by  the  fact  that 
even  at  a  Later  period,  when  not  required  to  do  so  by  the  terms  of 
the  contract  or  of  the  1  > i  1 1  of  sale,  he  made  a  further  advance  of 
£.100  to  the  debtor  within  a  very  short  period  of  the  filing  of  th< 

petition. 

Mellor,  J.  I  am  entirely  of  the  same  opinion.  I  confess  that, 
in  the  first  instance,  the  coincidence  of  the  hill  of  Bale  and  the 
postponement  of  the  intention  to  take  active  steps  upon  the  part  of 
the  creditor  on  the  6th  of  October  did  impress  my  mind  very  much, 
and  at  that  time  I  thought  it  difficult  to  explain  the  circumstances 
of  that  coincidence,  but  I  think  that  they  have  been  explained,  and 
I  confess  that  my  mind  has  changed  upon  that  subject,  and  that  1 
think  we  ought  not  to  draw  the  conclusions  of  fact  which  were 
drawn  in  the  case  of  Ex  parte  Fish  r  ;  Re  Ash.    The  law,  as  applied 

in  that  case,  depended  upon  the  conclusions  of  fact  that  the 
[*  113]  Court  drew,  and  if  the  conclusions  of  fact  now  to  be  *  drawn 

were  the  same,  I  should  not  consent  to  any  judgment  that 
would  qualify  the  law  as  there  laid  down,  i  think  it  was  quite 
correctly  laid  down,  and  is  applicable  to  the  facts,  and  to  the  con- 
clusions which  the  Court  there  drew  from  them.  Upon  those  facts 
it  was  a  perfectly  righteous  judgment.  But  I  think  that  the  cir- 
cumstances of  the  present  case  do  really  distinguish  it  from  that 
case,  and  I  think  that  the  postponement  until  the  6th  of  October 
of  the  execution  of  the  bill  of  sale  was  not  the  result  of  any  inten- 
tion such  as  that  which  was  found  to  be  the  intention  in  the  case 
of  Ex  parte  Fisher  :  Be  Ash,  but  that  it  was  the  result  of  the  fact 
that  on  that  day  the  third  instalment  or  the  third  sum  of  £50  was 
paid,  and  it  was  natural,  under  the  circumstances,  that  that  should 
be  the  date  of  the  bill  of  sale.  I  also  think  that,  under  the  circum- 
stances of  this  case,  it  might  be  reasonably,  and  I  think  properly, 
said  that  the  advance  of  £150  in  such  a  trade  and  under  the  cir- 
cumstances under  which  it  was  advanced,  may  very  well  be 
considered  to  have  been  a  substantial  assistance,  a  substantial  sub- 
stitution of  money  for  the  matter  contained  in  the  assignment  of 
the  goods  and  the  security  then  given.  The  result  at  which  1 
arrive,  as  a  matter  of  fact,  is  that  both  parties  at  that  time  really 
believed  that  they  should  tide  over  the  difficulty,  and  that  the  busi- 
ness could  be  carried  on,  —  because  the  conduct  of  the  brother, 
certainly  so  far  as  he  is  concerned,  is  inexplicable  upon  any  other 
ground;  for  in  that  state  of  things  he  advances,  subsequently  to 
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the  execution  of  the  bill  of  sale,  a  sum  of  about  £100.  All  these 
circumstances  induce  me  not  to  draw  the  conclusions  of  fact  that 
were  drawn  by  the  Court  in  E<  parte  Fisher ;  lie  Ash.  I  draw  the 
contrary  conclusions,  and  therefore  consider  that  that  case  has  no 
application  to  the  present.  Provided  we  are  right  in  the  view  that 
we  take  as  to  the  conclusions  that  we  ought  to  draw  from  the  facts, 
I  agree  entirely  with  the  rest  of  the  Court. 

ENGLISH   NOTES. 

A  transaction  on  tin;  lines  of  tin-  principal  case  has  always  been  con- 
sidered outside  the  mischief  of  the  bankruptcy  law.-.  Baxter  v.  Pritchard 
(1834),  1  Ad.  &  E.  456.  The  existence  of  a  fraudulent  intent  in  the 
debtor,  unknown  -to  the  lender,  should  not  prejudice  the  latter:  s.  ■. 
Ex  parte  Johnson,  In  re  Chapman  (C.  A.  L884),  L'C  Cb.  D.  338,  53  L. 
J.  Cb.  763,  50  I>.  T.  214.  The  principle  of  the  ruling  case  was  treated 
as  of  universal  application  by  the  Privy  Council  in  Administrator- 
General  of  Jamaica  v.  Laseelles  de  Mercado  A  Co.  (1'.  C.  1894),  1894, 
A.  C.  135. 

AMERICAN    NOTES. 

A  general  assignment  is  an  act  of  bankruptcy.  Globe  Ins.  Co.  v.  Cleveland 
Ins.  Co.,  14  Nat.  Bankruptcy  Reg.  311  :  Cragin  v.  Thompson,  12  ib.  81;  In  re 
Biesenthal,  15  ib.  228;  //;  re  Frisbie,  1">  il>.  522.  There  must,  however,  be  a 
fraudulent  intent,  in  making  the  payment,  to  prefer  tin-  creditor,  and  it  is 
not  unlawful  if  done  in  a  reasonable  hope  that  his  affairs  "will  rally  and 
come  round  again."  Jones  v.  Howland,  8  Metcalf  (.Massachusetts),  :>77 ; 
PhvRmx  v.  Ingraham,  5  Johnson  (New  York).  126  ;  Utley  v.  Smith,  24  Connec- 
ticut, 291.     See  note,  citing  authorities.  28  Am.  Dec  212. 
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(H.    L.    APPEAL    FROM    SCOTLAND,    1814.) 
RULE. 

By  the  law  of  Scotland,  founded  on  a  general  principle 
of  international  law,  the  assignment  under  an  English 
Commission  of  Bankrupt  (or  the  vesting  clause  of  the 
modern  Bankruptcy  Acts)  vests  in  the  assignees  (or  trustee 
in  bankruptcy)  without  the  necessity'  of  intimation  to  par- 
ticular debtors,    the    whole    of   the    bankrupt's    personal 

vol..  iv.  — 3 
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property  in  Scotland ;  and  any  subsequent  attachment  of 
that  property  by  a  Scotch  or  any  other  creditor  is  thereby 
precluded. 

Selkrig  v.  Davis. 

2  Rose,  291-319  (s.  c.  2  Dow,  230;  14  R.  R.  146). 

In  the  House  of  Lords,1  March,  1814. 
[291]  In  the  year  1750,  Samuel  Garbett,  a  native  of  England, 
and  a  trader  at  Birmingham,  came  to  Scotland,  and  there 
[*  292]  entered  into  a  variety  of  trading  concerns  *  of  the 
most  extensive  and  important  nature.  Carrying  on  these 
branches  of  trade  in  Scotland,  be  continued  also  his  business  at 
Birmingham,  and  from  time  to  time  was  occasionally  in  England 
and  in  Scotland,  having  places  of  mercantile  establishment  and 
domestic  residence  in  both  countries.  From  the  year  1772,  how- 
ever, he  was  resident  in  England. 

In  1782,  he  became  a  bankrupt,2  but   previously  to  his  bank- 
ruptcy the  following  occurrences  had  taken  place  :  — 

In  June,  1770,  Samuel  Garbett,  in  conjunction  with  his  son 
[*  293]  Francis,  and  his  son-in-law  Charles  Gascoyne,  *  purchased 
of  Ludovick  Grant,3  the  then  trustee  for  the  creditors  of 
Adam  and  Thomas  Fairholmes,  certain  shares  of  Carron  stock,  at 
the  sum  of  £22,951  5s.;  and  they  in  payment  gave  their  joint 
and  several  bond  in  the  Scotch  form,4  obliging  themselves,  con- 
junctly and  severally,  their  heirs,  &c,  personally  to  pay  that  sum  at 
the  time  and  in  manner  therein  mentioned.  The  bond  contained 
an  obligation  by  Francis  Garbett  and  Charles  Gascoyne,  to  infeft 
Mr.  Grant  in  further  security. 

1  To  the  kindness  of  Mr.  Lyon  who  was  nature  of  Mr.    Dow's  work  would  have 

one   of   the   counsel   for  the  respondents  admitted. 

upon  this  appeal,  the  reporter  is  indebted  2  Upon    his    bankruptcy,   bis  property 

for  the  papers  and  notes  from  which  he  was  stated  thus: 

lias  been  able  to   prepare  a  fuller  state-  Stock  in  Carron  Company     .£37655  17  9 

ment  of  this  valuable   case,   and    of   the  Effects  at  Preston  Pans           33476  15  0 


argument  of  the  noble  and  learned  Judge  

oh  affirming  the  decision  of  the  Court  of  71132  12  9 

Session,  than  lias  yet  been  presented  to  Effects  in  England                    28451     0  7£ 

the    profession.      The   case    is    correctly  


reported  by  Mr.  Dow,  2  Vol.  231,  2  Rose,  99583  13  4^ 

97.     Its  importance  as  a  precedent  in  the         3  Samuel  Garbett  had  no  interest  in  the 
branch  of  law   to  which  these   cases  are    subject  of  the  purchase,  but  joined  merely 
confined,  has  induced  the  reporter  to  give     in  security  for  the  payment, 
a   noie    more    detailed    than    the   general         4  In  this  bond  Mr.  S.  Garbett  was  de- 
scribed as  of  Birmingham. 
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In  1772,  Charles  Gascoyne  and  Francis  Garbett  became  bank- 
rupts, and  their  estates  were  sequestrated.  William  Anderson  was 
appointed  trustee  for  the  creditors. 

The  obligors  being  unable  to  pay  the  first  instalment,  Grant,  on 
the  21st  of  December,  1773,  recorded  the  bond,  raised  letters  of 
hornino-  on  it,  and  on  the  warrant  therein  contained  arrested  *  in 
the  hands  of  Carron  Company,  all  stock,  share,  and  interest  in  the 
Carron  Company,  of  and  belonging  to  Samuel  and  Francis  Garbett 
and  Charles  Gascoyne,  or  either  of  them. 

*'This  preliminary  diligence  of  arrestment,  however,  was  [*  294] 
not  followed  by  a  forthcoming,  the  effect  of  which  would 
have  been  to  vest  the  property  arrested  absolutely  in  the  arrester. 
Terms  of  accommodation  were  proposed  by  GasCoyne  and  Francis 
Garbett,  and  accepted  by  Grant. 

The  terms  upon  the  whole  were,  that  Fairholme's  creditors 
should  discharge  the  arrestments,  and  not  demand  any  dividend 
from  the  trustees  of  Francis  <  Jarbett  and  Company,  prior  to  Janu- 
ary, 1776;  that  the  trustees  should  consent  to  the  assignment  of 
<£6000  Carron  stock  to  Fail  holme's  creditors:  that  they  should 
pay  the  interest  on  the  bond  regularly,  and  allow  Fairholme's 
ere  li tors  to  rank  on  the  funds  of  Francis  Garbett  and  Company, 
and  of  the  individual  partners  without  distinction.  Charles  Gas-; 
coyne  further  bound  himself  personally  to  pay  £2000  in  money, 
and  to  keep  down  the  interest  on  a  preferable  security  over  the 
lands  contained  in  the  bond,  so  that  Fairholme's  creditors  might 
have  the  full  advantage  of  it. 

These  arrangements  were  substantially,  or  at  least  to  a  very 
considerable  extent,  carried  into  execution.  The  £6000  Carron 
stock  was  assigned  ;  some  payments  were  made  ; 2  and  the  arrest- 
ments, though  never  actually  discharged,  were  considered  as  at  an 
end.  By  this  arrangement,  the  property  in  the  Carron  Company 
was  in  effect  unshackled  of  the  arrestment;  certainly,  as  far  as  it 

1  Arrestment  is  an  ordinary  process,  liy  custom  of  London,  or  "  pone  per  radios'' 

which  a  creditor   enjoins   a  third   person  in  the  Court  of  Durham,  bear  some  re- 

from   paying  a  debt,  or  performing  a  per-  semblance  to  it. 

sonal   obligation   to    the    debtor    of    the  -  Mr.  Gascoyne  gave  Mr.  Grant  bills  on 

arresting  creditor,  till  the  debt,  which  is  the  Carron   Company    £2000,  paid   inter- 

the  subject  of  the  arrestment,  be  paid  or  est  on  the  debt  £550,  and  assigned  .£6000 

secured.     The  arrestment  gives  the  cred-  Carron  stock,  and  gave  him  a  power  to 

itor  a  lien  on,  or  inchoate  interest  in,  the  sell  the  heritable  estate  which  he  had  not 

property   arrested  ;    to    be    completed    by  by  the  bond. 
forthcoming.     Foreign  attachment,  bv  the 
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was  a  direct  process  in  the  hands  of  Grant.  It  had,  how- 
[*  295]  ever,  been  proposed  by  Anderson,  the  *  trustee  for  the 
creditors  of  Charles  Gascoyne  and  Francis  Garbett,  that  he 
should  be  allowed  to  make  use  of  the  arrestments,  in  order,  as  he 
alleged,  to  extricate  the  concerns  of  Francis  Garbett  and  Company 
from  their  entanglement  with  those  of  Samuel  Garbett ;  he,  Ander- 
son, indemnifying  Grant  from  all  expenses  and  other  consequences 
of  that  indulgence.  This  was  acceded  to ;  the  arrestments  were 
accordingly  by  deed,  bearing  date  the  28th  April,  1777,  made  over 
by  Grant  to  Anderson  for  that  purpose ;  but  the  deed  contained  a 
declaration,  that  Grant  was  not  barred,  by  anything  therein  con- 
tained, from  resorting  to  judicial  proceedings  against  the  heritable 
estates  of  the  said.  Francis  Garbett  and  Charles  Gascoyne,  or  from 
otherwise  effecting  full  payment  of  the  sums  remaining  due  on 
the  bond. 

In  the  same  year  1777,  the  Carron  Company  found  it  necessary 
to  raise  certain  processes  of  multiple  poinding J  in  the  Court  of 
Session  against  Grant,  Anderson,  and  other  creditors  of  Samuel 
and  Francis  Garbett  and  Charles  Gascoyne,  copartners  in  the  Car- 
ron Company,  and  a  great  deal  of  procedure  took  place,  in  the 
course  of  which,  on  the  7th  December,  1778,  being  less  than  five 
years  from  the  21st  December,  1773,  Grant's  arrestment  was  pro- 
duced and  founded  on.2 

In  this  state  of  affairs,  a  commission  of  bankrupt,  bearing  date 
March  2,  1782,  was  taken  out  against  Samuel  Garbett  in  England; 
and  at  the  same  time,  on  the  application  of  Samuel  Gar- 
'*  296]  bett  himself  3  with  the  *  concurrence  of  his  English  credi- 
tors to  the  Court  of  Session,  the  Lord  Ordinary,  on  the  10th 
of  April,  17<S2,  pronounced  an  interlocutor,  whereby  he  sequestered 
the  whole  personal  estate  belonging  to  the  saiol  Samuel  Garbett,  or 
to  the  said  Samuel  Garbett  and  Company,  situate  within  the  juris- 
diction of  the  Court.  Under  this  sequestration  trustees  were 
appointed,  one  of  them  being  also  an  assignee  under  the  commission. 
The  assignees  under  the  commission  attended  meetings  of  Carron 
Company;  and  during  various  proposals  and  discussions  upon  tht» 
subject  of  Samuel  Garbett's  interest,  were  recognized  by  the  Coni- 

1  Fii  the  nabure  of  a  bill  of  interpleader,     uel  Garbett  was  rendered  litigious,  or  a 
!  By  these  processes  it  was  alleged  that     Eund  m  medio  in  the  Court  of  Session, 
the  whole  Carron  stock  belonging  to  Sain-         :t  According  to  the  bankrupt  law  at  that 

time  in  force  in  Scotland. 
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pany  as  his  assignees.  Under  the  commission  against  Samuel 
Garbett,  Grant  applied  to  prove  a  debt  for  £26,8(i^  l&s.  Sd.,  after 
deducting  all  partial  payments  from  the  estates  of  the  other  obli- 
gants.  The  commissioners  rejected  the  proof,  but  admitted  a  claim 
to  the  extent  of  £15,000.  Grant,  in  the  affidavit  of  his  debt,  took 
no  notice  of  the  arrestments,  but  stated  that  the  deponent  had  no 
other  security  for  the  debt  than  what  he  had  mentioned  (being  the 
bond  and  the  agreement  with  Gascoyne),  except  a  decree  of  adju- 
dication obtained  on  the  5th  of  December,  1776,  against  the  said 
Samuel  Garbett,  Francis  Garbett,  and  Charles  Gascoyne  for  payment 
of  the  sums  therein  specified  then  accruing  due  on  the  said  bond. 

Grant  died.  The  appellant  Selkrig  succeeded  him  as  trustee, 
and  again  applied  to  prove  under  the  commission :  for  that  pur- 
pose he  tendered  an  affidavit,  which  after  noticing  the  arrestments 
stated,  that  the  trustee  and  committee  upon  Gascoyne's  estate, 
with  the  privity  of  the  said  Samuel  Garbett,  did  agree,  upon  the 
said  arrestments  being  withdrawn,  to  assign  certain  shares 
of  stock,  &c,  with  the  exception  of  which  *  he,  Selkrig,  had  [*  297] 
no  oUier  security  for  the  debt 1  for  which  he  was  desirous 
of  proving.  The  commissioners  again  refused  the  proof,  but  did 
not  expunge  the  claim;  and  Selkrig  appealed  upon  petition  to  the 
Lord  Chancellor  against  their  refusal.  Upon  that  petition  the 
Lord  Chancellor  ordered  a  report  to  be  made  to  the  Court  by  the 
commissioners,  upon  the  facts  connected  with  Mr.  Selkrig's  claim. 
A  report  was  accordingly  made ;  but  no  further  proceedings  took 
place.  Selkrig,  abandoning  the  proceedings  under  the  commission 
and  before  the  Chancellor,  resorted  to  the  course  stated  in  the 
sequel. 

The  sequestration  which  had  issued  at  the   instance  of  Samuel 
Garbett,  had  never  been  renewed  under  the  acts  of  the  23d 
and  :53d  of  the  King.2     Its  operation  *  had  consequently  [*298] 

1  The  state  of  the  debt  which  he  sought  Acts  expired.  A  new  statute  passed  in 
to  prove  was  as  follows:  After  giving  1783,  2.3  Geo.  III.  c.  18.  containing  a 
credit  for  all  the  dividends  and  partial  clause  for  renewing  the  sequestrations 
payments  received,  and  for  the  £6000  of  which  had  expired  with  the  former  Act. 
stock  which  had  been  assigned  to  Mr.  Under  this  clause,  however,  no  steps  were 
Grant,  he  exhibited  a  balance  of  the  whole  taken  in  Mr.  Garbett's  sequestration. 
debt  of  .£20,76.3  3s.  Id.,  the  amount  of  Then  the  Act  1793.  .33  Geo.  HI.  c.  74. 
capital  and  interest.  (being  the  Act   by  which  bankruptcies  in 

2  The  sequestration  against  Mr.  S.  Gar-  Scotland  are  now  regulated),  was  passed, 
bett,  issued  under  the  Bankrupt  Acts  1772.  wherein,  after  reciting  the  omission  to 
12  Geo.  III.  c.  72.  20  Geo.  III.  c.  43.  These  rem-,  sequestrations  within  the  provisions 
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determined;   and,  by   the   express   words   of   the    Last-mentioned 

statute,  the  funds  were  exposed  to  the  diligence  of  all  the  cred- 
itors of  the  bankrupt,  prior  or  posterior.  Selkrig  therefore  pro- 
ceeded to  execute  (according  to  the  form  used  where  a  debtor  is 
out  of  Scotland)  an  arrestment  jurisdictionis  fundanda  causa 
against  Samuel  Garbett ;  and,  upon  that  process,  raised  an  action 
against  him  before  the  Court  of  Session,  concluding  for  payment 
of  the  balance  due  on  the  above-mentioned  bonds,  being  £20,763 
'6s.  id.  of  capital,  as  at  the  11th  of  January,  179G,  with  interest 
from  that  date.  Upon  the  dependence  of  this  action,  Selkrig  i;sed 
a  common  arrestment  in  the  hands  of  Carron  Company,  arrested 
all  stock,  share,  or  interest  which  Samuel  Garbett  might  have 
therein,  and  all  debts  due  by  the  Company  to  him,  upon  the  24th 
December,  1798.  The  Carron  Company  raised  a  process  of  multi- 
ple poinding,  in  which  Selkrig,  upon  the  grounds  already  stated, 
claimed  to  be  preferred  upon  the  fund  in  medio.  The  English 
jissignees  entered  an  appearance  in  the  same  process,  and  contested 
his  claim. 

After  some  proceedings1  before  Lord  A.EMADALE,  Ordinary,  his 
Lordship  reported  the  cause,  on  informations,  to  the  Court  ;  and 
informations,  with  the  minutes  and  answers,  were  accordingly 
lodged.  The  Court  ordered  the  parties  to  state  the  cause  in 
memorials.  Memorials  were  given  in ;  and  on  advising  them, 
their  Lordships  pronounced  an  interlocutor  (or  judgment) 
[*  299]  finding  *  that  the  assignees  under  the  English  commission 
were  preferable  upon  the  fund  in  medio,  and  they  remitted 
to  the  Lord  Ordinary  to  proceed  accordingly.2 

Mr.  Selkrig  appealed  against  this  interlocutor,  and  prayed  that 
it  might  be  altered  or  reversed. 

The  case  was  argued  by  Adam  and  by  Leach  for  the  appellant ; 
and  by  Sir  Samuel  Iiomilly  and  Wetherell  for  the  respondents. 

of  the  former   Acts,  it  was  enacted,  that  any   creditor   of   the    bankrupt,    prior   or 

•'  failing  an  application  to  the  Court  with-  posterior." 

in  six  months  after  the  commenceTpent  of  l  The  points  discussed  in  those  proceed- 

this  Act.  it  shall  he  held  and  considered,  ings  are  principally  those  noticed  as  the 

thai    tin-   sequestration    or    trust  created  grounds  of  appeal. 

under   the    said  Act  of   the    12th    of   his  3  This      interlocutor     was'     petitioned 

Majesty,  and    not  renewed   under  the  Act  against,  hut  their    Lordships  in  the  Court 

of  the  23d,  is  entirely   at  an  end  ;   and   if  of  Session   adhered   to  their  opinion ;  the 

there   he    still   any    part    of  the  estate  or  appellant,  therefore  gave  in   a   note,  stat- 

<'H«',-ts   falling   under    such    sequestration  ing    his   intention   not.  to   discuss   the  case 

or  trust  remaining   undivided,   the  same  farther  before  the  Court  of  Session, 
shall  be   open   to  the  legal  diligence  of 
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The  appellant  contended  that,  by  the  law  of  Scotland,  it  was 
competent  for  a  creditor  to  attach  by  the  legal  form  of  arrest- 
ment, the  moveable  estate  debts  or  effects  of  his  debtor  in  the 
hands  of  any  third  party  within  Scotland;  such  arrestment,  duly 
executed,  was  effectual  to  secure  to  the  creditor  using  it  an  abso- 
lute preference  in  competition  with  every  other  creditor  of  his 
debtor,  unless  either  there  were,  and  in  this  case  there  clearly 
were  not,  other  arrestments  prior  in  date  :  assignations  regularly 
intimated  to  the  holder  of  the  funds  or  effects,  also  prior  to  the 
intimation  ;  or  that  a  sequestration  in  terms  of  the  bankrupt 
statutes  should  have  been  previously  awarded,  or  should  follow- 
within  the  period  specially  provided  by  those  statutes  to  exclude 
the  preference  of  previous  arrestments.  By  virtue  of  the  arrest- 
ment of  1773  the  appellant  had  established  a  preferable  title  to 
the  fund  in  medio ;  there  was  at  that  time  no  other  arrestment 
prior  in  date,  no  assignation  intimated,  no  title  under  the  bankrupt 
law  in  competition.  That  supposing  tin-  claim  under  this  arrest- 
ment to  be  nugatory,  then  — 

That  tin'  estate  of  Samuel  Garbett,  in  Scotland,  had 
been  put  regularly  under  sequestration  in  1782  *  by  [*  300] 
virtue  of  the  Scotch  Bankrupt  Act  of  the  12  Geo.  III., 
renewed  by  the  Act  20  Geo.  III.  By  this  sequestration  all  prefer- 
ences, whether  by  arrestment,  intimation,  assignation,  or  otherwise, 
were  necessarily  prevented.  That  sequestration  not  having  been 
renewed  under  the  Act  of  the  23  or  the  Act  of  the  .">•">  Geo.  III. 
fell  totally  to  the  ground,  and  by  the  express  provision  of  the  last 
of  these  statutes  the  sequestration  was  declared  to  be  at  an  end, 
and  the  whole  funds  of  the  bankrupt  in  Scotland  were  declared 
to  be  open  to  the  diligence  of  any  creditor,  whether  prior  or  pos- 
terior to  the  sequestration.  None  of  the,  measures  provided  by 
the  statute  had  been  adopted  ;  the  case  fell  exactly  within  the 
operation  of  the  clause.  Xo  application  was  made  by  the  bank- 
rupt, by  the  trustee,  or  by  any  creditor  under  the  expired 
sequestration,  and  the  result  by  the  express  terms  of  the  Act 
was  incontrovertible. 

At  the  date  of  the  execution  of  the  appellant's  arrestment  on 
the  24th  December,  1798,  no  previous  arrestment  had  been  exe- 
cuted by  any  other  creditor  in  the  hands  of  Canon  Company,  and 
no  assignation  of  the  debt  due  .by  them  to  Samuel  Garbett  had 
been  previously  intimated  according  to  law.     It  was  not  pretended 
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that  there  was  any  other  arrestment  except  the  former  one,  at  the 
instance  of  the  same  parties,  in  1773.  There  was  no  antecedent 
assignation,  except  that  by  the   commissioners  to   the   assignees 

under  the  commission  in  England  ;  but  that  could  nut  be  slated 
as  an  intimated  assignation.1  It  was  not  made  for  the 
[*' 301]  express  purpose  *  of  asserting  a  right  in  virtue  of  the 
assignment.  It  was  natural  that  the  English  assignees 
should  make  enquiries  into  the  affairs  of  the  Carron  stock,  in  which 
they,  as  representing  by  Samuel  Grarbett,  were  interested  ;  hut  they 
never  could  imagine  that  they  were  possessed  of  an  estate  seques- 
tered and  conveyed  to,  and  then  actually  under  the  management  of 
trustees  in  Scotland. 

The  preference  thus  obtained  by  the  appellant's  arrestment  over 
the  funds  of  his  debtor,  open  by  virtue  of  the  statute  already  cited 
to  the  diligence  of  any  creditor,  was  not  barred  by  any  previous 
agreement  or  engagement  whatever  ;  for  supposing  the  arrestment 
in  1773  to  have  been  in  effect  discharged  by  the  agreements  in 
1774  and  1777,  yet  unless  the  debt  had  been  paid  the  power 
of  future  arrestments  was  not  excluded.  The  bond  was  not 
discharged.  The  appellant  was  intitled  to  raise  an  action  for 
payment ;  and  upon  the  dependence  of  his  action,  to  use  the  dili- 
gence of  arrestment  for  the  security  of  his  debt  till  it  could  be 
ascertained  by  decree. 

Assuming,  therefore,  the  arrestment  in  1798  to  be  unobjection- 
able, quoad  se,  the  question  arose  whether  it  was  excluded  by  the 
commission  of  bankruptcy  issued  in  England,  resolving  itself  into 
the  principal  ground  of  appeal,  whether  Selkrig  ought  not  to  have 
been  preferred  to  the  fund  in  medio,  in  competition  with  the 
assignees  under  that  commission.  The  fund  in  medio  was  consti- 
tuted of  the  effects  of  a  Scotch  trader,  situate  in  Scotland.  The 
debt  upon  which  the  arrestment  proceeded  was  contracted  in 
Scotland  with  a  Scotch  creditor,  and  secured  by  a  bond  in  the 
Scotch  form. 

The    argument   of  the   assignees   is   founded  upon   the 

[*  302]   *  mistake  of  a  legal  fiction  for  a  principle  of  law.     MobiJio 

non  habent  situm.     They  assume  that  a  rule  admitted  to 

1  There  had  been,  it  was  contended  on  that  transaction  rather  as  a  controverted 

one  side  and  denied  on  the  other,  a  pre-  fact  than  as  a  ground  of  legal  discussion, 

vions  assignation  of  Carron  stock  to  cer-  it   lias    been    considered    unnecessary   to 

tain  creditors  in  trust,  regularly  intimated  ;  introduce  it. 
but   as  the  papers  involved    the  effect  of 
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regulate  cases  of  succession  is  to  govern  the  distribution  in  bank- 
ruptcy. That  the  domicil  shall  regulate  the  title  to  personal 
property  in  cases  of  death,  was  recognized  as  a  rule  of  law  at  a 
time  when  both  the  law  of  Scotland  and  the  law  of  England 
notoriously  stood  very  differently  with  regard  to  the  effect  of  the 
domicil  upon  insolvency,  from  what  it  is  represented  to  be  at 
present.  With  what  consistency  can  the  respondents  assert  that 
mdbilia  non  habent  situm,  when  they  have  been  discussing  the 
question  by  the  principles,  the  authorities,  the  statutes,  and  the 
practice  of  the  law  of  Scotland,  and  in  the  Courts  of  that  country  \ 
The  preliminary  question,  whether  the  property  is  to  rank  as 
moveable  or  not,  or  whether  the  owner  had  or  not  a  particular 
domicil,1  must  always  be  decided  in  foro  rei  sitae.  Does  not  1 1 1 1 -> 
show  that  the  proposition  relied  on  is  not  a  maxim  of  law,  but  a 
fiction  of  convenience  ?  An  executor  has  no  legal  title  to  move- 
ables in  Scotland  till  he  be  confirmed  an  executor  in  the  Scotch 
form.  That  mobilia  a<m  habent  situm  is  at  least  but  an  arrange- 
ment  of  international  convenience  or  indifference  ;  but  is  it  either 
convenient  or  indifferent  that  after  a  man  has  contracted  debts  to 
a  great  amount  in  a  country,  and  under  the  protection  and  faith 
of  the  law  of  that  country,  he  shall  withdraw  his  property  from 
the  control  of  its  laws  and  the  reach  of  his  creditors  ? 

The  law  of  Scotland  has  for  a  long  period  been  in  favour  of  the 
appellant's  case.  The  title  under  an  English  assignment  is  placed 
upon  the  same  footing  as  a  title  derived  from  a  private 
assignation,  and  to  gain  *  priority  over  an  arrestment  [*  303] 
requires  intimation.  The  present  discussion,  and  the 
decisions  in  Strother  v.  Bead,  1803,2  are  tic  only  interruption  to 
a  series  of  decisions  uniformly  repugnant  to  the  title  of  the 
assignees.  In  1798,  when  Selkrig  had  recourse  to  the  arrestment, 
no  lawyer,  as  the  law  of  Scotland  then  stood,  could  have  said  he 
was  not  right  in  so  d<»ing.  The  cases  are  as  follows  :  Lord  Kilker- 
ran,  page  199  ;  Thorold  v.  Forrest,  Morrison's  Appendix,  /■■■■■ 
Foreign;  Scoff  v.  Lesley,  November  28,  1787;  Crawford  v.  Brown, 
Faculty  Collection,  Vol.  II. ;  Davidson  and  Graham  v.  Fraser,  ibid. 
These  cases  decided  the  important  point  that  the  domicil  does  not 
regulate  the  matter,  and  that  where  the  debts  arrested  are  Scotch 
debts  the  arrestors  are  to  be  preferred  to  the  assignees;  and  Mr. 
Erskine,  \\.  3,  t.  6,  s.  19,  in  express  terms  adopts  that  conclusion. 

1  Voet.  lib.  1,  p,  4,  t.  2,  s.  11  ;  Erskine,  B.  3,  t.  2,  s.  42.  2  Julv  3,  1S03,  Far.  ( toll. 
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The  case  of  Strother  v.  lit  ml,  in  which  the  Court  pronounced  a 
judgment  preferring  the  assignees,  was  contrary  to  former  decisions 
and  involves  circumstances  distinguishing  it  from  the  present. 
In  that  case  Edwards  and  Duplex  were  traders  at  Leeds  exclu- 
sively ;  Strother,  their  creditor,  was  an  Englishman,  resident  in, 
and  whose,  debt  had  been  contracted  in  that  country.  Strother, 
subsequently  to  a  commission  against  Edwards  and  Duplex  and  tin- 
assignment  under  it,  executed  an  arrestment  in  the  hands  of  a  mer- 
chant at  Glasgow.  The  assignees  were  preferred ;  but  the  preference 
was  uveran  arrestment  by  an  English  creditor  upon  an  English  debt, 
and  upon  the  principle  of  the  English  cases  cited  in  the  sequel. 

That  the  law  of  Scotland  lias  been  understood  in  England  to  he 
in  conformity  with  the  earlier  decisions  which   have    been  cited, 

appears  from  the  writers  of  authority  there.  Cullen's 
[*304]   Principle    of    the    Bankrupt    Law,    *  page    243;    Cooke's 

Bankrupt  Law,  page  320 ;  Hunter  v.  Potts,  !  T.  R.  182; 
2  H.  Bl.  40.".;  2  R  \l.  353;  Sill  v.  Worswick,  1  H.  Bl.  665; 
2  R.  II.  816.  None  of  the  cases  in  England  have  gone  the 
length  of  deciding  that  a  foreign  creditor,  contracting  in  his  own 
country  with  a  party  settled  and  trading  there,  and  attaching 
his  debtor's  effects  by  the  law  of  that  country,  shall  lie  excluded 
by  the  assignees  under  the  English  commission.  AW  the  cases 
in  which  that  question  has  been  tombed  have  required  as  the 
very  principle  of  the  whole  argument,  first,  that  all  the  parties 
should  have  been  resident  in  England  at  the  time  of  contracting 
the  debt;  and  secondly,  that  the  creditor  attaching  should  be 
subject  to  the  laws  of  England.  Nor  is  the  argument  ab  incon- 
venienti  to  be  disregarded.  The  inconvenience  of  giving  to  an 
English  commission  the  effect  which  has  been  contended  for  would 
be  very  great  from  the  conflicting  laws  of  different  countries  with 
respect  to  preferences  and  the  rankings  on  particular  funds,  and 
the  other  technicalities  of  their  different  proceedings. 

But  supposing  that  in  other  circumstances  the  assignees  under 
an  English  commission  of  bankrupt  would  exclude  even  Scotch 
creditors  arresting  for  debts  contracted  in  Scotland,  while  the 
bankrupt  was  a  domiciled  Scotch  trader, they  ought  not  to  exclude 
the  appellant  in  this  case  in  respect  of  the  special  circumstances. 
The  bankrupt's  estates  in  Scotland  were  actually  put  under  seques- 
tration by  the  courts  in  Scotland,  and  were  afterwards,  by  positive 
statute,  laid  open  to  the  diligence  of  all  the  bankrupt's  creditors, 
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whe/.her  prior  or  posterior.  There  can  be  no  doubt  that  the  seques- 
tra ti'»n  was  under  the  laws  of  Scotland,  effectual,  and  that 
the  debts  and  effects  which  were  the  object  of  it  *  were  [*  305] 
vested  in  the  Scotch  trustees.  When,  therefore,  the  rights 
of  the  trustees  fell  with  the  expired  sequestration,  the  estate  was 
left  wholly  unoccupied,  and  open  to  the  diligence  of  the  appellant. 
By  the  Act,  the  effects  were  declared  to  be  opeD  to  the  diligence  of 
all  creditors,  prior  or  posterior  ;  but  if  the  assignees  are  to  be  pre- 
ferred, the  clause  as  to  posterior  creditors  is  useless,  because  under 
the  English  commission  later  creditors  could  not  be  admitted. 

For  the  respondents,  it  was  contended,  that  the  question  upon 
the  effect  of  the  arrestment  of  1773  was  entirely  at  an  end. 
By  the  arrangement  of  January,  1774,  between  Grant  and  Gascoyne, 
the  process  was  discharged.  Grant  had  resorted  to  the  specific 
modes  of  obtaining  payment  marked  out  by  that  agreement.  As 
the  trustee  of  Fairholme's  creditors,  he  had  not  only  given  up  every 
right  to  his  arrestment,  but  had  repeatedly  declared  that  he  had 
done  so.  In  the  processes  of  multiple  poinding  in  December,  1777, 
the  trustees  of  Fairholme's  creditors  stated,  in  a  judicial  minute 
given  in  by  him,  that  he  had  agreed,  in  return  for  the  assignment 
of  Carron  stock,  to  give  up  the  arrestment.  The  arrestments  them- 
selves were  produced  by  Anderson  as  his  interest;  and  in  the 
papii-s  for  the  creditors,  and  in  several  memorials  by  Grant,  it  is 
stated  that  these  arrestments  had  been  made  over  to  Anderson, 
and  that  Grant  had  no  interest  or  concern  in  them.  In  the  process 
in  which  these  statements  were  made,  Grant,  in  virtue  of  his 
assignment  of  Carron  stock,  obtained  a  decree  of  preference,  which 
he  extracted,  and  afterwards  sold  the  stock.  The  affidavits  under 
the  commission,  made  upon  the  tendering  the  proof  of  the  debt, 
take  no  notice  of  these  arrestments;  and,  on  the  petition  to  the 
CHANCELLOR,  Selkrig  produced  a  certificate  from  the  Signet 
Office,  dated  the  30th  of  July,  1798,  that  no  *  summons  of  [*  306] 
forthcoming  had  passed  the  Signet  Office,  —  that  the  arrest- 
ments were  in  fact  prescribed.  The  arrestment  gone  as  to  Fair- 
holme's  creditors  could  not  be  suspended  in  the  hands  of  Anderson 
An  arrestment  is  good  for  nothingnmless  there  be  a  debt  to  sustain 
it;  but  it  could  not  be  pretended  that  Samuel  Garbett  owed  any 
debt  to  Francis  Garbett  and  Charles  Gascoyne,  or  to  Francis  Garbel  t 
and  Company.  On  the  contrary  it  was  not  disputed  that  they  were 
largely  indebted  to  him.     It  was  unnecessary,  however,  to  discuss 
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hero  the  effect  of  the  arrestment  of  1773  ;  that  hud  been  completely 
disposed  of  in  the  Court  below.     It  was  a  question,  not  of  general 

law,  but  of  mere  practice  in  the  Court  of  Scotland,  which  the  Court 
here  would  not  interfere  with,  unless  under  circumstances  much 
stronger  than  those  which  the  case  of  the  appellant  presented. 

The  arguments  which  had  been  successfully  urged  against  the 
injustice  of  allowing  the  appellant  to  found  upon  the  arrestments 
of  1773,  applied  equally  to  the  claim  of  preference  attempted  to  In- 
founded  by  the  appellant  upon  the  arrestment  of  1798.  By  the 
agreement  of  1774,  not  only  was  the  then  pending  arrestment  dis- 
charged,  but,  by  the  letter  and  spirit  of  the  transactions,  the  right 
of  arrestment  in  future  was  excluded.  The  principal  question 
however,  upon  the  appeal,  resolved  itself  into  the  effect  of  the  title 
under  the  English  commission.  The  principle  upon  which  the 
respondents  relied  was,  that  the  assignment  under  the  commission 
of  bankruptcy,  issued  in  1782  against  Samuel  Garbett,  ipso  jure 
transferred  the  whole  of  his  property  to  the  assignees,  for  the 
general  benefit  of  his  creditors,  and  completely  barred  future 
arrestments.  The  operation  of  this  assignment  could  not  be 
restricted  by  a  sequestration  of  the  bankrupt's  (-states  in  Scot- 
land, obtained  upon  the  petition  of  the  bankrupt  himself, 
[*307]  who  *  had  been  previously  divested  of  his  property  by  the 
commission  :  or,  if  it  could,  yet  when  the  sequestration  was 
extinguished,  the  effect  was  the  same  as  if  it  had  never  existed. 

An  English  commission  transfers  all  the  personal  property,  be 
it  where  it  may.  The  analogous  process  of  insolvency  in  a  foreign 
country  operates  upon  the  property  here.  This  is  not  a  result  of 
the  domicil ;  for  bankruptcy,  here,  may  exist  without  domicil,  but 
of  the  curtesy  of  international  law,  — of  the  credit  which  one 
country  gives  to  the  fair  administration  of  justice  in  another. 
The  question  is,  whether  Scotland  is  an  exception  to  that  general 
curtesy.  The  cases  of  Strothers  and  of  Stein  established  that  it 
was  not.  Could  it  be  said,  that  the  case  of  Strothers  rested  upon 
the  distinction  which  the  appellant  had  taken  ?  If  so,  by  what 
definition  can  you  say  who  is  an  English,  or  who  is  a  Scotch  cred- 
itor? Upon  the  principle  of  convenience,  surely  the  administra- 
tion of  insolvent  estate,  under  a  commission  or  sequestration, 
according  to  their  priorities,  was  less  embarrassing  than  the  com- 
petition of  conflicting  systems.  Stein's  Case,  1  Eose,  462.  The 
appellant  in  this  case  has  endeavoured  to  avail  himself  of  the  com- 
mission, and  is  estopped  from  impeaching  it. 
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Putting  the  title  of  the  assignees  no  higher  than  the  case  of  an 
ordinary  assignment  of  a  debtor's  interest  in  property,  for  the  com- 
pletion of  which,  intimation  by  the  law  of  Scotland  was  necessary, 
even  in  that  view  of  it,  this  was  an  assignment  intimated  long 
before  arrestments  were  resorted  to  by  the  appellant.  That  the 
intimation  must  be  by  a  notarial  or  formal  instrument,  cannot  be 
maintained  in  argument ;  nor  in  practice  is  it  adopted.  The 
interference  of  the  assignees,  as  Garbett's  representative  *  in  [*  308] 
the  Carron  Company,  their  attendance  at  the  meetings, 
their  proposals  and  discussions  there,  constituted  a  full  and  effect- 
ual intimation. 

The  Lord  Chancellor : — 

My  Lords,  your  Lordships  know  perfectly  well  that  it  is  not 
usual  to  state  the  reasons  which  induce  an  affirmance  of  the  judg- 
ment of  the  Court  below.  In  this  case,  its  nature  and  importance 
are  such,  that  I  hope  your  Lordships  will  excuse  me,  if  I  state  the 
reasons  as  they  appear  to  me,  why  this  judgment  ought  to  be 
affirmed.  It  is  unnecessary  to  notice  a  great  deal  of  the  statement 
in  the  printed  papers  laid  before  your  Lordships.  The  material 
facts,  I  think,  may  be  stated  thus:  On  the  21st  December,  177.">, 
Mr.  Grant,  the  predecessor  of  Mr.  Selkrig  the  appellant,  arrested 
in  the  hands  of  Carron  Company,  all  stock,  share,  and  interest 
belomnniT  to  Messrs.  Samuel  and  Francis  Garbett  and  Charles 
Gascoyne.  That  arrestment  led  to  a  treaty  for  the  administration 
of  the  affairs  of  Mr.  Garbett,  in  consequence  of  which  treaty,  a 
certain  sum  of  money,  though  not  all  that  the  Fairholmes  were 
entitled  to,  was  received.  In  April,  1782,  a  sequestration  was 
taken  out  against  Mr.  Garbett's  personal  estate  in  Scotland,  under 
the  12  Geo.  III.  c.  72,  continued  by  the  20  Geo.  III.  c,  43.  In  the 
23  Geo.  III.  c.  13,  there  was  a  provision  under  which  the  sequestra- 
tion might  be  renewed  if  certain  steps  were  taken.  And  by  the 
33  Geo.  III.  c.  74,  there  was  another  provision  which  directed  that 
an  application  should  be  made  to  the  Court  by  the  trustee,  or  in 
case  of  his  not  doing  so  by  the  common  debtor,  or  any  of  the 
creditors,  within  six  months  after  the  passing  of  that  Act,  where 
the  sequestration  had  not  been  renewed  under  the  authority  of  the 
Act  of  the  23rd  of  the  King,  and  failing  any  such  application,  it 
should  be  held  that  the  sequestration  or  trust  created  under 
the  said  Act  of  *  the  12th  of  His  Majesty,  and  not  renewed  [*  309] 
under  the  Act  of  the  23rd,  was  entirely  at  an  end:  and  if 
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there  be  still  any  part  of  the  estate  or  effects  falling  under  such 
sequestration  or  trust  remaining  undivided,  the  same  shall  he  open 
to  the  legal  diligence  of  any  creditor  of  the  bankrupt,  prior  or 
posterior.  As  far  as  that  Act  of  Parliament  has  been  made  the 
foundation  of  argument,  it  has  been  insisted,  that  the  sequestration 
was  terminated;  nothing,  it  was  said,  having  been  done  under  this 
last  Act  of  Parliament  by  the  bankrupt,  the  trustee,  or  the  cred- 
itors, the  effects  in  Scotland,  then  outstanding,  were  by  that  omis- 
sion exposed  to  the  legal  diligence  of  any  creditor  prior  or  posterior. 
It  is  impossible,  however,  to  put  any  construction  on  that  Act  of 
Parliament  other  than  this.  If  there  are  effects  undivided  under 
the  sequestration,  such  effects  shall  be  open  to  the  legal  diligence 
of  any  creditor,  unless  there  be  some  title  paramount  to  the  seques- 
tration ;  and  if  so,  that  paramount  title  could  not  be  affected  by 
the  terms  of  this  clause  of  the  Act. 

My  Lords,  in  March,  1782,  Mr.  Garbett  became  a  bankrupt,  and 
there  was  the  usual  assignment  by  the  commissioners  which  ob- 
tains under  the  authority  of  the  Act  in  such  cases.  Under  that 
commission  an  application  was  made  on  behalf  of  the  persons 
whom  the  present  appellant  represents  to  the  commissioners  in 
England,  to  be  permitted  to  prove  the  debt  that  was  due  to  him. 
That  application  was  not  successfully  made  before  the  commis- 
sioners ;  but  a  claim  was  entered  on  the  proceedings :  and  I  need 
not  state  to  your  Lordships,  that  a  claim  being  entered  is  a  matter 
of  some  consequence  ;  because  there  never  could  be  a  final  div- 
idend of  the  estate  till  that  claim  was  expunged.  So  long  as  the 
claim   stood,  part  of  the  bankrupt's  estate  would  be  reserved  to 

meet  it. 
[*  "10]       *  My  Lords,  that  claim  not  being  successful  before  the 

commissioners,  an  application  was  made  to  the  Chancellor 
sitting  in  bankruptcy.  The  affidavit,  made  by  Mr.  Selkrig  to  sup- 
port  that  application,  stated  that  he  held  no  other  security  for  the 
payment  of  the  debt  than  those  mentioned  in  his  affidavit,  and 
there,  flic  arrestment  of  177.')  was  stated  to  be  withdrawn.  In 
addition  to  this,  there  was  exhibited  on  behalf  of  the  appellant  in 
the  course  of  those  proceedings,  a  certificate  that  there  had  been 
no  summons  of  forthcoming  upon  the  arrestment  of  1773,  from  the 
I:-!  of  December,  177M,  to  the  1st  of  December,  1779,  a  period, 
whence,  generally  speaking,  it  may  be  said  the  arrestment  had 
prescribed.      The    appellant    represents,    that    worn  out    by    the 
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long-continued  course  of  proceedings  in  Gmncery,  he  resolved  feci 
abandon  them,  and  did  abandon  them,  without  Inning  received 
anything  under  the  commission ;  that,  in  my  opinion,  makes  no 
difference  as  to  the  effect  of  the  proceedings  he  adopted.  In  De- 
cember, 1798,  the  appellant  again  used  a  common  arrestment  in  the 
hands  of  Carron  Company,  and  the  competition  between  these 
parties  is,  whether  the  appellant  under  this  arrestment  in  1708,  or 
the  arrestment  in  1773,  is  to  be  preferred  to  the  assignees  under 
the  English  commission  of  bankruptcy  sued  out  in  March,  1782? 
Your  Lordships  know,  the  arrestment  of  1773  could  not  be  affected 
by  the  proceedings  in  the  bankruptcy  of  1782,  supposing  that 
arrestment  not  to  have  been  discharged.  I  abstain  therefore  from 
any  observation  upon  that  part  of  the  argument.  I  consider  the 
question  to  be,  whether  the  arrestment  of  1798,  which  is  posterior 
to  the  bankruptcy,  is  to  have  any  effect  on  the  commission,  with 
regard  to  personalty  in  Scotland?  I  think  it  may  very  fairly 
be  stated  to  your  Lordships,  that  when  the  English  commission 
of  bankruptcy  wTas  taken  out,  it  was  the  general  opinion,  that  in 
order  duly  to  administer  the  bankrupt's  estate  (however 
*  that  administration  might  differ  as  to  the  distribution  in  [*311] 
England  and  Scotland),  it  was  necessary  to  have  an  Eng- 
lish commission  and  a  Scottish  sequestration,  if  there  was  real  or 
personal  property  in  Scotland,  as  well  as  real  or  personal  property 
in  England.  One  cannot,  I  think,  furnish  stronger  demonstration 
that  such  was  the  opinion,  than  the  proceedings  in  this  very  cause 
exhibit. 

My  Lords,  I  have,  for  one  reason  amongst  others,  been  induced 
to  trouble  you  shortly  on  this  subject,  because,  in  another  case, 
the  general  principle  has  been  before  the  Court  of  Session  in  the 
case  of  the  Royal  Bank  of  Scotland  v.  Stein  and  Co.  That  was 
an  application  for  a  sequestration.  The  assignees  in  that  case 
stated,  that  inasmuch  as  they  were  assignees,  they  were  entitled  to 
hold  the  property  of  the  bankrupt,  and,  therefore,  that  sequestra- 
tion, which  was  a  proceeding  to  affect  the  property  of  the  bank- 
rupt, would  be  a  sequestration  that  would  affect  them,  and  which 
the  Court  ought  not  to  sanction.  It  appears,  that  in  that  parti- 
cular case,  the  bankrupt  himself  had  executed  such  instruments, 
and  made  such  dispositions,  as  would  pass  for  the  benefit  of  the 
creditors  under  the  English  commission,  not  only  his  personal 
estate,  but  also  his  real  estate.     But  the  judges  seem  to  have  enter- 
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tained  an  opinion,  that  by  the  bankrupt  law  of  England,  the  bank- 
rupt could  be  compelled  to  execute  a  conveyance  to  his  creditors 

of  his  real  and  personal  estate.  No  man  can  doubt  that  there  is  a 
moral  obligation  imposed  on  the  bankrupt,  to  make  that  convey- 
ance: but  it  was  argued,  as  if  there  was  a  Legal  obligation  imposed 
on  him  by  the  English  commission.  I  believe  this  is  effected  in 
Scotland  by  force  of  the  sequestration,  or  that  by  certain  Acts  the 
bankrupt  is  ordered  to  make  a  conveyance.     However  that  may  be, 

if  the  question  happens  again  to  come  under  the  considera- 
[*312]   tion  of  the  Scottish  Court,  it  will  not  be  *  considered,  that 

according  to  the  effect  of  an  English  commission  of  bank- 
ruptcy, the  bankrupt  can  be  compelled  to  make  a  conveyance  of 
his  estate  to  his  creditors.  The  principles  of  the  English  bankrupt 
law  are  more  connected  with  criminal  than  with  civil  considera- 
tions. Those  who  have  had  a  great  deal  to  do  with  bankrupt 
estates  in  this  country  know,  that  where  persons  propose  to  buy  a 
real  estate  belonging  to  a  bankrupt,  they  are  extremely  apprehensive 
there  may  be  some  secret  act  of  bankruptcy  affecting  the  commis- 
sion and  the  title  of  the  assignees ;  and  yet,  that  you  cannot  call 
on  the  bankrupt  to  execute  a  conveyance  has  been  ruled  over  and 
over  again.  If  therefore  such  a  judgment  is  to  stand,  merely  on 
the  existence  of  a  supposed  obligation,  capable  of  being  enforced  by 
legal  process  in  England,  it  cannot,  I  am  afraid,  be  supported. 

In  the  difficulties  which  these  questions  present,  there  is  a  ne- 
cessity for  the  interference  of  the  Legislature,  equally  applicable 
as  to  real  estates,  whether  the  administration  is  to  be  made  under 
a  Scottish  sequestration  on  the  one  hand,  or  under  an  English 
commission  of  bankruptcy  on  the  other.  I  have  heard  it  repeatedly 
stated  in  the  Court  in  which  I  have  the  honour  to  administer  the 
bankrupt  laws,  that  it  was  usual  for  the  creditors  not  to  proceed 
against  a  real  estate  in  Scotland,  according  to  the  forms  of  the 
law  of  that  country,  but  for  the  bankrupt  to  convey  his  real  estate 
there  to  the  English  assignees,  in  order  that  it  may  be  converted 
into  money  for  the  benefit  of  all  the  creditors.  It  has  very  fre- 
quently happened,  when  a  man  becomes  bankrupt,  and  is  known 
to  possess  a  real  estate  in  Scotland,  that  his  creditors  say  to  him, 
"  We  will  not  talk  to  you  on  the  subject  of  legal  obligation,  the 
moral  obligation  on  you  is  clear ;  and  we  have  the  disposal  of  your 

certificate :  if  you  will  not  convey  your  real  estate,  you 
[*  313]  shall  remain  uncertificated."     Under  *  the  effect  of  that 
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control,  the  real  estate  is  very  frequently  brought  into  the  common 
fund.  But  I  know  no  process  in  the  law  of  England,  that  cancom- 
pulsorilv  effect  it. 

My  Lords,  it  is  a  different  thing  with  respect  to  the  personal 
estate.  This  I  shall  state  shortly.  I  may  leave  out  of  the  case 
the  arrestment  of  1773.  Though  perhaps  technically  it  may  be 
in  force,  with  reference  to  this  case  it  is  gone  forever.  It  has 
proved  beneficial  to  the  parties,  and  if  they  have  not  received  the 
whole  that  was  due  to  them  they  have  derived  considerable  advan- 
tage from  it.  After  the  affidavit  of  the  appellant,  to  which  I  have 
already  adverted,  in  which  it  is  stated  that  he  had  no  such  security 
as  that  arrestment,  in  which  he  treats  it  as  being  withdrawn;  and 
after  the  production  of  the  certificate  that  there  was  no  process  of 
forthcoming,  as  evidence  that  these  arrestments  were  prescribed,  it 
appears  to  me  quite  impossible  that  he  can  now  avail  himself  of 
it.  I  observe  some  of  the  Judges  below  are  of  opinion  that  the 
arrangement  with  regard  to  the  arrestment  of  177.">  affects  or 
applies  to  the  arrestment  of  1708.  How  it  affects  that  of  1798  is 
not  explained;  it  does  not  appear  to  lie  now  insisted  on  at  the  bar, 
and  therefore  I  shall  take  the  arrestment  of  1798  to  be  a  good 
arrestment,  subject  only  to  the  question  of  competition  with  the 
English  commission  of  bankruptcy. 

My  Lords,  it  is  quite  impossible  to  say  that  this  case,  in  whatever 
way  it  is  viewed,  is  not  surrounded  with  difficulties  strongly  call- 
ing for  legislative  interposition.  I  agree  with  the  gentlemen  at 
the  bar,  that  no  matter  what  the  difficulties  may  be,  in  order  to 
get  rid  of  them  we  must  not  legislate.  We  are  to  state  what  the 
judicial  difficulties  are,  arising  out  of  the  civ  umstances 
*  the  case  ;  and  when  we  are  sitting  in  another  capacity,  [*314] 
to  redress  the  grievances  of  opinions  judicially  given. 

In  whatever  way  a  Scottish  sequestration  may  be  enforced,  the 
distribution  of  a  bankrupt's  effects  under  it  is  perfectly  different 
from  what  it  is  under  an  English  commission  of  bankruptcy.  The 
Scottish  law  cuts  down  all  securities  that  have  been  made  or  given 
within  a  certain  number  of  days  prior  to  the  issuing  of  the  seques- 
tration, whether  they  have  been  given  bond  fide,  or  given,  as  we 
should  say,  in  contemplation  of  bankruptcy.  On  the  other  hand, 
in  our  law,  though  the  approximation  of  the  security  to  the  date 
of  the  commission  may  be  evidence  that  it  was  given  in  contem- 
plation of  bankruptcy;  yet  it  is  but  evidence,  and  the  security 
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may  be  perfectly  good.  Again,  in  England  a  man  cannot  become 
a  bankrupt  without  committing  an  act  of  bankruptcy.  Tile  com- 
mission must  1"'  founded  on  that  act  of  bankruptcy,  and  there 
are  various  other  differences,  applying  to  the  property  of  a  bank- 
rupt, as  administered  under  an  English  commission,  or  vice  versa, 
as  distributed  by  the  rules,  and  according  to  the  forms  of  a 
Scottish  sequestration.  If,  my  Lords,  you  attempt  to  obviate 
these  inconveniences  by  a  co-existing  sequestration  and  com- 
mission, the  difficulty  is  tenfold  greater,  unless  the  one  should 
be  used  merely  as  tin-  means  of  assisting  the  distribution  of 
the  funds  under  ill''  other.  What  personal  property  shall  belong 
to  tin'  one  proceeding,  and  what  to  tin*  other  proceeding,  is  no 
ordinary  difficulty  ;  the  counsel  for  the  appellant  say  there  is 
no  difficulty,  —  that  n  debl  owing  to  the  house  in  Scotland, 
wherever  the  debtor  lives,  ought  to  go  to  the  Scotch  sequestra- 
tion; and  in  like  manner  that  the  debt  owing  to  tin-  house  in 
England,  wherever  the  debtor  lives,  should  go  to  the  commission. 

But  the  house  may  hi-  constituted  of  persons  of  whom  it 
[*  315]  may  he  difficult  t<>  say  whether  *  a  man  is  a  Scotchman 

or  an  Englishman.  It  may  happen  that  a  house  is  com- 
posed of  persons,  some  of  whom  reside  in  Scotland  and  some  in 
England.  1  should  wish  to  know  not  only  how  the  joint  debt  due 
to  one  firm,  and  the  joint  debts  due  to  the  other,  are  to  he  dis- 
tributed, but  where  separate  debts  are  due  to  each,  whether  the 
separate  debts  are  to  he  a  fund  of  distribution  under  the  English 
commission,  or  under  the  Scottish  sequestration,  or  what  is  to 
become  of  them  ? 

All  these  difficulties  certainly  belong  to  this  case.  But  notwith- 
standing that,  one  thing  is  quite  clear;  there  is  not  in  any  book 
any  dictum  or  authority  that  would  authorize  me  to  deny,  at  least 
in  this  place,  that  an  English  commission  passes,  as  with  respect 
to  the  bankrupt  and  his  creditors  in  England,  the  personal  property 
he  has  in  Scotland  or  in  any  foreign  country.  It  is  admitted  that 
the  assignment  under  the  English  commission,  as  between  the 
bankrupt  and  the  English  and  Scotch  proprietors,  passes  the 
Scotch  property  and  vests  it  in  the  assignees,  when  the  Scotch 
creditors  have  not  used  legal  diligence.  I  think  the  case  was  put 
at  the  bar  thus:  That  the  commission  of  bankrupt  operated  so  as 
to  bring  into  the  fund  the  Scotch  personal  property,  provided  that 
such  personal  property  was  not  arrested  by  legal  diligence  in  Scot- 
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land,  prior  to  the  intimation  of  the  assignment  in  Scotland.  It 
was  therefore  argued  that  this  was  to  be  put  on  the  same  footing 
as  th  '  case  of  the  assignation  of  a  particular  debt  to  a  particular 
individual.  Now  your  Lordships  need  not  be  told  that  by  the  law 
of  Scotland,  if  B.  assign  a  debt  which  is  due  from  C.  to  15.,  a 
of  B.  may  arrest  that  debt  in  the  hands  of  the  debtor, 
notwithstanding  the  assignment,  unless  the  assignee  has  given  an 
intimation  formally  to  the  person  by  whom  the  debt  is  owing. 
That  must  be  admitted.  Upon  that  it  has  been  insisted 
here  *  that  no  intimation  has  been  given,  and  that  this  [*  316] 
subsequent  arrestment  in  1798  ought  to  have  the  prefer- 
ence of  the  title  of  the  assignees,  under  the  commission  that  was 
sued  out  in  the  year  1782. 

Now,  my  Lords,  in  looking  at  the  cases  thai  have  been  stated  to 
your  Lordships  from  the  bar,  and  which  are  very  well  stated  in 
the  printed  papers  on  the  table,  I  quite  agree  with  a  very  respect- 
able writer  1  in  what  he  says  respecting  the  eases  prior  to  Strother's 
:  "The  determination-,  of  the  Court  have  exhibited  a  very 
distressing  versatility  of  opinion/'  I  speak  only  for  myself  at 
looking  at  every  one  of  the  cases.  I  cannot  find  anyone  principle 
or  circumstance  stated  to  be  common  to  them  all.  The  law,  as  it 
has  been  contended  to  be  on  the  part  of  the  assignees  of  Garbett, 
is  stated  by  that  author  at  length;  the  Court  were  almost  unani- 
mous in  this  ease,  except  one  Judge  who  differed  from  the  rest. 
That  is  a  decision  which  is  not  to  be  taken  simply  as  a  decision  on 
the  subject  before  the  Court,  but  may  be  taken  in  a  sense  as  con- 
firming judgment  after  judgment  since  1803,  and  therefore  as 
carrying  with  it  more  authority  than  would  belong  to  the  par- 
ticular case  itself. 

My  Lords,  with  respect  to  this  matter  of  intimation,  the  book 
cited  authorizes  me  to  say  there  has  been  an  intimation  in  this 
:  that  the  entries  on  the  books  of  the  Carron  Company  are  a 
sufficient  intimation.  But  I  cannot  help  thinking  there  is  -a  g] 
difference  between  the  assignation  of  a  particular  debt  by  a  par- 
ticular individual,  and  the  assignation  of  all  a  man's  property  for 
the  benefit  of  all  his  creditors.  If  we  wen-  to  hold  in  this  country 
that  in  every  commission  of  bankruptcy  a  particular  inti- 
mation was  necessary,  it  would  cut  up  the  *  effect  of  [*;J17] 
English  commissions  by  the  roots,  for  when  a  commission 

1  Bell's  Bankrupt  Law  of  Scotland. 
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is  taken  out,  the  bankrupt  gives  no  account  of  his  property  to  his 
creditors;  he  has  a  very  considerable  period  after  the  commission 
of  bankruptcy  allowed  him  before  he  pusses  his  examination.  It 
is  admitted  by  the  appellant  that  in  adjudication  and  marriage  no 
intimation  is  necessary;  a  decree  of  adjudication  by  the  Court  of 
Session  implies  actual  possession,  and  at  the  same  time  publication, 
in  the  records  of  the  Court.  Marriage,  which  is  presumed  to  be 
known  to  all  the  world,  transfers,  by  force  <»f  the  law  of  Scotland, 
all  the  rights  of  the  wife  to  the  husband.  In  these  instances  the 
technical  form  of  intimation  is  not  necessary  ;  and  I  should  be 
very  strongly  inclined  to  hold  (if  it  were  necessary)  in  analogy  to 
the  assignment  by  marriage,  as  mentioned  by  Lord  Meadowbank 
in  his  judgment  in  Stein's  Case,  that  the  particular  circumstance 
of  intimation  was  not  necessary  to  an  assignment  under  an  English 
commission  of  bankruptcy  of  effects  in  Scotland.  But  if  it  were 
necessary,  I  say  there  was  intimation. 

It  was  argued  very  powerfully  that  there  could  be  n<>  such 
thing  here  as  intimation;  and  speaking  as  an  individual,  I  do 
not  know  there  was  any  intimation  either  intended  to  be  given  <>r 
accepted,  because  the  sequestration  was  originally  taken  out  from 
the  understanding  of  all  parties,  as  I  believe  it  was,  that  the  can- 
mission  of  bankruptcy  could  not  affect  either  the  real  or  the 
personal  estate  in  Scotland;  the  transaction  shows  it  was  taken 
out  with  the  concurrence  of  the  English  assignees.  They  never 
intended  to  oppose  the  sequestration.  That  sequestration  fell  to 
the  ground  under  the  circumstances  I  have  related  to  you ;  but  1 
should  be  very  glad  to  know  when  it  fell  to  tin-  ground,  and  when 
nothing  was  left  but  the  English  commission,  whether  the  inter- 
mediate transactions,  up  to  the  arrestment  in  1798,  are  not 
[*  318]  intimation  *  enough?  But  besides  that,  these  creditors 
would  be  bound  by  another  transaction.  For  if  you  are 
unable  to  solve  all  the  difficulties  which  have  been  raised,  —  and 
your  Lordships  must  be  very  ingenious  if  you  could  solve  all  the 
difficulties  that  have  been  stated,  as  to  what  is  an  English  and 
what  is  a  Scottish  creditor,  what  is  an  English  and  what  a  Scottish 
debtor,  composed  of  firms  partly  resident  in  England,  and  partly 
resident  in  Scotland,  —  yet  I  think  there  is  no  difficulty  if  the 
Scottish  creditor  thinks  proper  to  come  in  under  the  English 
commission.  Then  he  is  to  all  intents  and  purposes  an  English 
creditor. 


K.  C.  VOL.  IV.]  SECT.  III.  —  VESTING    OF    PROPERTY.  53 

No.  4.  -  .Selkrig  v.  Davis,  2  Rose,  318,  319.  —Notes. 

It  has  been  decided  that  a  person  cannot  come  in  under  an 
English  commission  without  bringing  into  the  common  fund  what 
he  lias  received  abroad.  The  reason  of  that  cannot  be  merely  that 
all  the  creditors  under  a  commission  are  to  be  put  on  an  equal 
footing.  If:  my  Lords,  he  has  got  property  which  did  not  pass 
under  the  commission  before  he  came  in.  whatever  Chancellors 
may  have  said  on  the  subject,  they  had  no  mi  re  right  to  call  into 
the  common  fund  that  which  he  had  got  by  law,  and  which  was 
kept  out  of  the  common  fund,  than  any  other  part  of  his  property. 
It  could  only  be,  therefore,  because  the  law  did  uot  pass  the  prop- 
erty of  the  individual  coming  within  your  jurisdiction  that  you  say 
to  him,  If  you  claim  anything  under  this  commission,  you  shall 
not  hold  in  your  hands  the  property  which  you  have  got  by  force 
of  the  law  of  another  country.  If  a  man  choose  to  say,  1  will  not 
bring  into  the  common  fund  thai  sum  which  I  have  received,  then 
let  him  retire.  Now,  with  reference  to  this  view  of  the  case,  a 
a  has  been  made  under  this  commission,  and  the  claim  has 
been  admitted,  and  I  have  stated  the  importance  of  that  in  the 
administration  of  the  effects  of  the  bankrupts. 

*  <  >n  these  grounds  the  question  respecting  this  personal  [*319] 
property  appears  to  me  to  depend:  in  the  firsl  place,  that 
intimation  was  not  necessary  in  such  a  case.  In  the  next  place,  if 
I  am  wrong  in  that,  then  that  in  this  particular  case  intimation 
was  given.  And,  lastly,  if  intimation  was  not  given,  it  appears  to 
me  that  under  the  circumstances  of  this  case  the  English  commis- 
sion might  have  been  applied  to,  and  lias  been  applied  to,  and  thai 
the  appellant  has  thereby  consented  to  bring  in  his  foreign  debt 
under  its  distribution;  and  thai  is  another  ground  on  which  this 
judgment  ought   to  be  affirmed. 

Is  it  your  Lordships'  pleasure  that  this  judgment  be  affirmed? 

Judgment  affirmed. 

ENGLISH   NOTES. 

By  the  Bankruptcy  Act  1883  (46  &  17  Vict.  c.  52),  s.  5,  the  initial 
step  on  a  bankruptcy  petition  being  presented  is  to  make  a  receiving 
order.  The  effect  of  this  order  i>  to  constitute  an  official  known  as  an 
<  Mficial  Receiver  the  receiver  of  the  bankrupt's  property,  and  to  suspend 
the  creditor's  remedies  againsl  the  property  or  person  of  the  del. tor, 
subject  only  to  the  right  of  secured  creditors  to  realize  their  securities. 
Bankruptcy  Art  of  L883,  s.  9. 
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Notwithstanding  a  receiving  order,  the  title  or  property  is  still  in 
the  debtor.  Rhodes  v.  Dawson  (('.  A.  L886),  16  Q.  B.  D.  548,  55  I.. 
J.  Q.  B.  134;  A'./'  parte  Mason,  l»  re  Smith  (1892)  1893,  l  Q.  j;. 
323,  67  L.  T.  596. 

Where  a  debtor  is  adjudicated  a  bankrupt,  his  property  rests  in  the 
official  receiver  or  trustee  in  bankruptcy,  as  the  ease  may  be,  ami  the 
property  is  transmitted  upon  every  appointment  of  a  trustee  (original 
or  new)  without  (lie  necessity  of  any  transfer  *>v  convej'ance.  An<I 
where  in  British  dominions  property  can  only  lie  transferred  by  a  docu- 
ment  registered,  enrolled,  or  recorded,  the  certificate  of  the  appointment 
of  the  trustee  is  to  be  registered,  enrolled,  or  recorded.  Bankruptcy  Act 
1883,  s.  54.  The  title  oL'  the  trustee  relates  back  to  the  date  of  the  act 
of  bankruptcy  upon  which  the  petition  is  grounded,  or  to  the  date  of 
any  prior  act  of  bankruptcy  which  has  occurred  within  three  months  oi 
the  presentation  of  the  petition.  Bankruptc}'  Act  1883,8.  13.  The 
trustee  is  entitled  not  only  to  property  of  (he  bankrupt,  at  the  com- 
mencement of  the  bankruptcy,  hut  also  to  any  property  devolving  upon 
the  bankrupt  at  anytime  prior  to  his  discharge.  Bankruptcy  Act  188.'!. 
.s.  44.  Creditors  and  other  persons  are  protected  as  regards  contracts 
and  dealings  with  tin'  bankrupt  prior  to  the  date  of  the  receiving  order, 
where  they  have  no  notice  of  an  available  act  <.f  bankruptcy.  Bank- 
ruptcy Act  1883,  s.  4i>.  Whether  the  creditors  or  other  contracting 
persons  are  entitled  to  retain  the  benelit  of  a  contract  with  the  debtor 
depends  in  a  large  measure  on  the  nature  of  the  contract.  Where  the 
obligation  on  the  part  of  the  bankrupt  is  ascertained,  it  seems  that  the 
creditor  may  retain  any  benefit  which  he  has  obtained,  notwithstanding 
that  bankruptcy  intervenes  before  he  can  carry  out  all  the  items  to 
which  he  has  hound  himself;  but  where  the  obligation  is  unascertained 
then-  bankruptcy  puts  an  end  to  the  contract  as  regards  those  items 
which  are  unfulfilled  at  the  time  when  the  trustee's  title  accrues.  Thus 
a  debtor  employed  a  solicitor  to  make  an  arrangement  with  creditors; 
the  solicitor  made  it  one  of  the  terms  of  his  consenting  to  act  that  he 
should  have  his  costs  secured,  which  was  effected  by  the  debtor  placing 
a  sum  of  cash  in  the  solicitor's  hands:  upon  bankruptcy  supervening  it. 
was  held  that  the  solicitor  could  not  retain  the  balance  which  remained 
after  deducting  his  costs  up  to  the  act  of  bankruptcy  of  which  be  had 
notice,  as  against  the  trustee:  Ex  part?  Minor,  In  re  Pollitt  (C.  A. 
1893),  1893,  1  ().  15.  455,62  L.  J.  Q.  15.  236,  68  L.  T.  366:  and  a 
similar  view  was  taken  in  the  case  of  an  accountant.  JSx  parte  Ball, 
In  re  Simonson  (1893),  1894,  1  Q.  B.  433,  63  L.  J.  Q.  B.  242.  But 
wdiere  a  solicitor  agreed  to  conduct  a  criminal  defence  for  the  debtor 
in  consideration  of  a  lump  sum,  which  was  paid  by  the  debtor,  and  car- 
ried out  the  obligation;  he  was  held  entitled  to  retain  the  whole  of  the 


R.  C.  VOL.  IV.]  SECT.  III.  —  VESTING   OF   PROPERTY.  55 

No.  4.  —  Selkrig  v.  Davis.  —  Notes. 

money,  notwithstanding  that  the  debtor  was  adjudged  a  bankrupt  before 
the  trial.    Ex  parte  Masters,  Re  Gharlwood  (1894),  1894.  1  Q.  B.  643. 
The  "property"  of  the  bankrupt  does  not  include  rights  of  action 
founded  on  pure  torts.     Beckham   v.  Drake  (1843),  8   3VI.  &  W.  846, 

11  ib.  315,  2  H.  L.  C.  579;  Rogers  v.  Spence  (1844),  13  ME.  &  W.  576, 

12  CI.  &  Pin.  700.  As  to  whether  a  right  of  action  in  tort  is  u  "chose 
in  action,"  sec  a  learned  discussion  in  the  Law  Quarterly  Review, 
Vol.  9,  p.  311  (Oct.  1893),  and  Vol.  10,  p.  14:5  (April.  1894). 

There  is  power  to  take  a  portion  of  the  salary  or  income  of  the  bank- 
rupt earned  in  the  exercise  of  his  personal  skill.  Bankruptcy  Act  1883 
(46  &  47  Vict.  c.  52),  ss.  53,  54.  It  is  a  question  of  fact  whether  the 
earnings  can  be  properly  described  as  salary  or  earnings,  or  whether 
it  is  a  precarious  return.  Ex  parte  Benwell,  In  re  Button  (C.  .V. 
1884),  14  Q.  B.  D.  301,  54  L.  J.  Q.  B.  53,  .".1  L.  T.  077;  Ex  parte 
Lloyd,  In  re  Jones  (1891),  1891,  2  Q.  B.  231,  60  L.  J.  Q.  B.  751;  Ex 
paHe  Shine,  In  re  Shine  (C.  A.  1892),  1892,  1  Q.  B.  522,  61  L.  J.  Q. 
B.  253;  Ex  parte  Collins,  In  re  Rogers  (1893),  1894,  1  Q.  B.  425. 
The  bankrupt  should  not  be  put  on  a  "starvation  allowance ":  per 
Lord  Eshek,  M.It.,  Ex  parte  Shine  In  re  Shine,  supra  :  perVAUGHAN 
Williams,  J.,  Exparte  Collins,  In  re  Rogers,  supra. 

The  trustee  has.  in  certain  cases,  higher  rights  than  the  bankrupt, 
and  may.  in  certain  cases  described  in  the  47th  section  of  the  Bank- 
ruptcy Act  18s.'!.  impeach  voluntary  settlements  (including  conveyances 
or  transfer  of  property)  made  in  favour  of  third  parties.  Such  settle- 
ments are  made  void  (a)  if  the  settlor  becomes  bankrupt  within  two 
years  after  the  date  of  the  settlement,  or  (/>)  if  the  settlor  becomes 
bankrupt  within  ten  years  after  the  date  of  the  settlement,  and. could 
nor  at  the  date  of  the  settlement  pay  his  debts  in  full  without  the  aid 
of  the  property  settled,  and  the  interest  of  the  settlo1  v&s  not  effect- 
ively conveyed.  By  the  same  section  (47th)  a  covenant  or  contract  to 
settle  property  in  which  the  debtor  has  not  a  vested  or  contingent 
interest  in  possession  or  remainder,  not  being  property  or  money  of  the 
wife,  is  void  if  the  settlor  becomes  bankrupt  before  the  property  or 
money  has  been  transferred  <>r  paid.  These  provisions  are  aimed  at 
transfers  which  are  in  the  nature  of  settlements:  Ex  parte  Brown,  In 
re  Vansittart  (1892),  1893,  1  Q.  B.  181,  (52  L.  J.  Q.  B.  277:  but  were 
held  not  to  be  applicable  to  the  case  of  a  gift  of  money  by  a  father,  who 
subsequently  became  bankrupt,  to  his  son  to  enable  the  latter  to  com- 
mence business  on  his  own  account.  Ex  parte  Harvey,  In  re  Player 
(188.~,),  15  Q.  B.  D.  082,  54  L.  J.  Q.  B.  554.  The  word  ••void"  in 
this  section  must  be  construed  as  meaning  ''voidable,"  and  a  bond  fide 
purchaser  for  value  obtains  a  good  title  against  the  trustee  in  bank- 
ruptcy, even  if  he  knew  that  the  donee  claimed  under  a  voluntary  set- 
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tlement.  Ex  parte  Norton,  In  re  Brail  (1893),  1893,  2  Q.  B.  381,  62 
L.  J.  Q.  B.  457.  The  questions  of  reputed  ownership  and  fraudulent 
preference  are  dealt  with  at  pp.  58  and  7.'!,  infra. 

The  same  policy  which  dictated  the  statute  of  set-off,  led  to  the  en- 
actment of  what  is  known  as  the  "mutual  credit  clause."  The  clause 
now  in  force  is  contained  in  the  38th  section  of  the  Bankruptcy  Act 
1883,  and  is  as  follows:  "  Where  there  have  been  mutual  credits, 
mutual  debts,  or  other  mutual  dealings  between  a  debtor  against 
whom  a  receiving  order  shall  be  made  under  this  Act,  and  any  other 
person  proving  or  claiming  to  prove  a  debt  under  such  receiving  order* 
an  account  shall  be  taken  of  what  is  due  from  the  one  party  to  the 
other  in  respect  of  such  mutual  dealings,  and  the  sum  due  from  the  one 
party  shall  be  set  off  against  any  sum  due  to  the  other  party,  and  the 
balance  of  the  account,  and  no  more,  shall  be  claimed  or  paid  on  either  side 
respectively;  "  with  an  exception  in  the  case  of  where  the  person  claim- 
ing set-off  had,  at  the  time  of  giving  credit,  notice  of  an  available  act 
of  bankruptcy.  A  very  wide  interpretation  has  been  given  to  this  clause 
and  similar  clauses  under  former  Acts.  Thus  a  legal  debt  may  be  set 
off  against  an  equitable  debt,  Bailey  v \  Johnson  (Ex.  Ch.  1872),  L.  R,, 
7  Ex.  263,  41  L.  J.  Ex.  211;  a  debt  payable  in  futuro  may  be  set  off 
against  a  debt  payable  in  presenti.  Alsagar  v.  Currie  (1844),  12  M.  &  \Y. 
751,  13  L.  J.  Ex.  203.  The  liability  sought  to  be  set  off  must  in  genera! 
be  of  an  ascertained  character.  Ex  parte  Price,  In  re  Ldnhester  (Oh. 
App.  1875),  L.  B.,  10  Ch.  048,33  L.  T.  113;  Ex  parte  Morier,  In  re 
Willis,  Percival  &  Co.  (C.  A.  187'.)),  12  Ch.  1).  491,  49  L.  J.  Bank. 
01,  40  L.  T.  792;  and  must  be  of  such  a  nature  as  to  result  in  pecuniary 
liability.  The  Eberles  Hotel  Company  v.  Jonas  (C.  A.  1887),  18  Q.  lb 
I).  459,  56  L  -T.  Q.  B.  278.  The  right  is  not  lost  by  taking  collateral 
security,  per  Lord  Blackburn,  McKinnon  v.  Armstrong  Bros.  &  <'<>. 
ill.  L."  1877),  2  App.  Cas.  531,  36  L.  T.  482.  The  clause  does  not 
apply  where  money  has  been  handed  over  by  the  debtor  for  a  particular 
purpose,  and  the  trustee  is  entitled  to  intervene  and  countermand  the 
order.  Ex  parte  Minor,  In  re  Pollitt  (C.  A.  1893).  1893,  1  Q.  B.  455, 
62  L.  d.  i}.  B.  236. 

Notwithstanding  bankruptcy,  the  debtor  may.  until  the  trustee  in- 
tervenes, dispose  of  chattels  which  would  have  devolved  upon  him  but 
lo,-  the  bankruptcy.  Cohen  v.  Mitchell  (C.  A.  1890),  25  Q.  B.  I).  262. 
59  L.  d.  (,).  15.  609.  The  contrary  rule  at  one  time  prevailed.  Smith 
v.  Mills  (1589),  Moor.  591.  There  is  a  dictum  of  Cave,  J.,  to  the 
effect  that  the  decision  in  Cohen  v.  Mitchell,  supra,  would  only  apply 
to  the  case,  where  a  man  was  carrying  on  business.  Ex  parte  U'ooil- 
thorpe.  In  re  Rogers  (1891),  8  Morrell,  236.  There  is  a  decision  of 
Chitty,  J.,  to  the  effect   that  Cohen  v.  Mitchell  does  not  apply  to  the 
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case  of  freehold  land.  In  re  New  Land,  &c.  Association,  and  Gray  (C. 
A.  1892),  1892,  2  Ch.  1.38,  01  L.  J.  Ch.  323,  66  L.  T.  404.  The  Court 
of  Appeal  affirmed  his  decision,  upon  the  ground  that  the  Court  will 
not  compel  a  purchaser  to  buy  a  lawsuit;  but  during  the  course  of  the 
argument  there  was  a  very  strong  intimation  of  opinion  from  the  bench 
that  the  broad  distinction  between  chattels,  which  pass  by  delivery, 
and  land,  which  passes  by  conveyance,  and  of  which  possession  is  not 
even  prima  facie  evidence  of  title,  would  make  the  decision  in  Cohen 
v.  Mitchell,  supra,  inapplicable.  Upon  this  reasoning  a  chattel  inter- 
est in  land  must  be  considered  as  falling  outside  the  decision  in  Cohen 
v.  Mitchell. 

Kotice  of  an  act  of  bankruptcy  was  always  sufficient  to  prevent  a  per- 
son having  control  of  the  debtor's  property  from  dealing  with  it  to  the 
prejudice  of  the  trustee.  Vernon  v.  HanJcey  (1787),  2  T.  R.  113,  1  R. 
R.  444;  and  a  creditor  in  England  was  not  entitled  to  retain  any  part 
of  the  debtor's  property,  even  where  it  had  been  recovered  out  of  the 
jurisdiction.  Hunter  v.  Potts,  Phillips  v.  Hunter  (1791),  4  T.  R.  182, 
2  H.  Bl.  403,  2  R.  R.  353.  Therefore,  where  a  creditor  was  paid  by 
his  debtor  an  amount  which  would  reduce  his  debt  below  the  amount 
sufficient  to  entitle  the  former  to  present  a  petition,  the  creditor  was 
allowed  to  present  a  petition,  on  the  ground  that,  the  payment  being 
invalid,  the  original  debt  remained.  Mann  v.  Shepherd  (1794),  G  T. 
R.  79,  3  R.  R.  123.  But  where  the  assignees  of  a  bankrupt  had  recov- 
ered a  sum  of  money  from  the  bankrupt's  bankers,  received  and  paid  by 
the  latter  to  a  creditor  of  the  bankrupt  with  knowledge  of  an  act  of 
bankruptcy,  they  were  not  allowed  to  recover  the  amount  from  the  cred- 
itor who  had  received  it  with  notice  of  the  act  of  bankruptcy.  Vernon 
v.  Hanson  (1788),  2  T.  R.  287.  1  R.  R,  481.  The  principle  of  these 
cases  is,  in  effect,  adopted  by  the  Act  of  1883.  sections  43.  41,  and  49. 

The  rule  in  the  principal  case  was  held  in  point  under  the  Bank- 
ruptcy Act  1861  (24  &  25  Vict.  c.  134),  s.  152;  Ex  parte  Wilson,  In  re 
Douglas  (Ch.  App.  1872),  L.  R.  7  Ch.  490.  41  L.  J.  Bank.  4G.  2G  L. 
T.  489,  and  the  Bankruptcy  Act  18G9  (.".2  &  33  Viet.  c.  71).  s.  :;7: 
Banco  de  Portugal  v.  Waddell  (H.  L.  1880),  5  App.  Cas.  161,  49  L. 
J.  Bankr.  33,  42  L.  T.  G98. 

English  law  recognizes  the  validity  of  a  discharge,  under  foreign  bank- 
ruptcy proceedings,  of  a  liability  incurred  by  a  breach  of  contract  which 
was  to  be  performed  in  the  foreign  country:  Potter  v.  Brown  (1804).  .~> 
East,  124,  7  R.  R.  663;  but  not  the  validity  of  an  order  of  discharge  in 
a  foreign  bankruptcy,  to  release  a  debt  to  a  British  subject  in  respect 
of  a  contract  to  be  performed  in  England.  Smith  v.  Buchanan  (1800), 
1  East,  6,  5  R.  R,  499;  Gibbs  &  Sons  v.  Societe,  &c.  des  Metaux  (C. 
A.  1890),  25  Q.  B.   D.  399,   59  L.   J.   Q.  35.  510,  63  L.  T.   503.     A 
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discharge  in  an  English  bankruptcy  is,  in  English  Courts,  a  discharge 
from  all  debts  wherever  contracted.  Armaniv.  Castrique  (1844),  13 
M.  &  W.  443,  14  L.  .).  Ex.  :>C>.  The  local  legislatures  of  the  English 
Colonies  are  not  regarded  as  having  imperial  powers,  and  their  Bank- 
ruptcy Acts  stand  on  a  similar  footing  to  those  of  foreign  nations. 
Bartley  v.  Hodges  (1861),  1  B.  ,t  S.  :>!:>,  30  L.  d.  Q.  B.  352,  4  L.  T. 
445.  But  the  Acts  of  the  Imperial  Parliament  (where  so  intended)  are 
of  universal  application  in  the  dominions  owing  allegiance  to  the  sov- 
ereign of  tin-  United  Kingdom.  Royal  Bank  of  Scotland  v.  Strut 
(1813),  1  Rose,  IT)!';  Philjjotts  \.  Reed  (1819))  1  Brod.  &  15..  3  Moo> 
344  ;  Simpson  \.  J/>int/>;/<>  (1869),  L.  \l..  4  Q.  15.  257;  38  L.  J.Q.  B.  7<i. 
20  L.  T.  275.  And  so  it  has  been  held  that  a  discharge  under  a  Scotch 
sequestration  under  an  Imperial  Act  (54  Geo.  111.,  s.  137),  was  a  good 
answer  to  an  action  in  the  English  Courts  for  a  debt  contracted  in 
England.  Sidaway  v.  Hay  (1824),  .'!  B  &  C.  12.  And  it  has  likewise 
been  held  that  the  English  Bankruptcy  law  is  binding  upon  the  Col- 
onies, and  that  an  English  composition  deed  containing  a  covenant  no; 
to  sue  (pursuant  to  the  English  Bankruptcy  Act  of  1861)  was  effectually 
pleaded  to  an  action  in  a  Canadian  Court  in  respect  of  an  action  upon  a 
contract  made  and  to  be  wholly  performed  in  Canada.  Ellis  v.  McHenry 
(1871),  L.  R.,  6  C.  P.  228,  40  L.  J.  C.  P.  109,  23  L.  T.  861. 


Section  IV.  —  Reputed  Ownership. 

No.   5.  — MACE   r.   CADELL. 
(K.  p..  1774.) 

RULE. 

The  doctrine  of  reputed  ownership  established  by  the 
Art  21  Jac.  I.  c.  19,  s.  11  is  not  confined  to  goods  which 
were  originally  the  bankrupt's.  The  criterion  is  whether 
tin:  true  owner  allows  the  trader  (who  has  become  bank- 
rupt) to  sell  the  goods  as  his  own. 

Mace  v.  Cadell. 

Cowp   232,  233. 

[232]  Trover  for  goods.       Upon  showing  cause  why  the  ver- 

dict given  in  this  case  for  the  plaintiff  should  not  be  set 
aside,  and  a  nonsuit  entered,  the  Court  took  time  to  consider.    And 
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now  Lord  Mansfield  delivered  the  unanimous  opinion  of  the  Court 
as  follows  :  — 

The  plaintiff,  Mace,  kept  a  public  house,  had  a  license,  and  said 
she  was  married  to  one  Penrice.  She  went  to  the  Excise  Office, 
■had  his  name  entered  in  the  books,  with  a  note  in  the  margin 
"married."'  Penrice  had  the  license,  and  continued  in  possession 
-of  the  house  and  goods  from  that  time  till  he  absconded,  and  went 
to  Pimlico,  which  was  an  act  of  bankruptcy.  Mace,  the  plaintiff, 
first  claimed  the  goods  in  question  under  a  bill  of  sale  from  Pen- 
rice ;  but  afterwards  as  her  own  original  property,  and  denied  that 
Penrice  and  she  were  married.  Penrice  was  examined,  and  he  said 
that  it  was  not  till  within  three  weeks  before  he  went  away  that 
he  knew  whether  he  would  marry  her  or  not. 

At  the  trial  a  doubt  occurred  to  me  whether  this  case  did  not 
come  within  the  Stat.  l!l  Jac.  I.  c.  19,  sect.  11.  For  the  possession 
which  the  bankrupt  had  of  these  goods  was  emphatically  a  posses- 
sion of  them  as  his  own,  and  kepi  by  him  as  such.  It  was  sug- 
gested, that  there  was  a  similar  ease  depending  in  the  C.  B.,  where 
the  question  was,  Whether  the  enacting  clause  of  the  eleventh 
section  extends  further  than  the  preamble  of  that  section,  so  as  to 
include  goods  not  originally  the  bankrupt's.  The  preamble  only 
says:  '-'And  for  that  it  often  falls  out  that  many  persons  before 
they  become  bankrupts,  do  convey  their  goods  to  other  men,  upon 
good  consideration,  yet  still  do  keep  the  same,  and  are  reputed 
owners  thereof,  and  dispose  of  the  same  as  their  own."  But  the 
words  of  the  enacting  part  are  as  follows:  "Be  it  enacted,  that  if 
any  person,  at  such  time  as  he  shall  become  bankrupt,  shall,  by 
the  consent  of  the  true  owner,  &c,  have  in  his  possession,  &c,  any 
•goods,  &c,  whereof  he  shall  be  reputed  owner,  the  commissioners 
shall  have  power  to  sell  the  same  in  like  manner  as  any  other  part 
of  the  bankrupt's  estate."  These  words  dearly  extend  to  Other 
persons'  goods  as  well  as  to  those  which  were  originally  the  bank- 
rupt's property.  For  the  sake  of  conformity,  we  were  de- 
sirous to  *  stay  till  the  Court  of  Common  Pleas  had  given  [*  233] 
their  opinion.     But  that  case  we  understand  is  made  up. 

We  have  considered  the  general  question;  and,  to  be  sure,  there 
is  a  variety  of  mooting  in  the  books  without  any  determination. 

But  if  the  statute  meant  to  comprehend  nothing  more  than  is 
contained  in  the  preamble,  it  means  nothing  at  all.  Because  even 
before  the  statute,  if  a  man  had  conveyed  his  own  goods  to  a  third 
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person,  and  had  kept  the  possession,  such  possession  would  have 
been  void,  as  being  fraudulent  according  to  the  doctrine  in  Twines 
Case,  3  Co.  Rep.  81.  At  the  same  time,  the  statute  docs  not  ex- 
tend to  all  possible  cases,  where  one  man  has  another  man's  goods 
in  his  possession.  It  does  not  extend  to  the  case  of  factors  or  gold- 
smiths, who  have  the  possession  of  other  men's  goods  merely  as 
trustees,  or  under  a  hare  authority,  to  sell  for  the  use  of  their  prin- 
cipal;  hut  the  goods  must  be  such  as  the  party  suffers  the  trader 
to  sell  as  his  own.  Therefore,  upon  this  ground,  we  are  all  of 
opinion  that  the  verdict  ought  to  be  set  aside. 

But,  in  the  consideration  of  this  general  question  another  point 
appeared,  upon  which  we  are  equally  clear;  namely,  that  after  a 
solemn  declaration  by  the  plaintiff  that  she  was  married  to  Penrice, 
and  that  these  were  the  goods  of  Penrice  in  her  right,  she  shall 
never  be  allowed  to  say  that  she  was  not  married  to  him,  and  that 
the  goods  were  her  sole  property.  On  either  ground,  therefore,  the 
verdict  is  wrong.  If  such  a  practice  were  to  be  allowed  it  would 
be  laying  a  trap  for  persons  to  deal  with  bankrupts. 

Per  Cur.     Let  the  verdict  be  set  aside,  and  a  nonsuit  entered. 

ENGLISH    NOTES. 

The  reputed  ownership  clause  is  new  contained  in  the  44th  section 
of  the  Bankruptcy  Act  188.'!.  and  is  as  follows:  "The  property  of  the 
bankrupt  divisible  amongst  his  creditors  .  .  .  shall  comprise  .  .  .  : 
(ii!)  All  goods,  being  at  the  commencement  of  the  bankruptcy,  in  the 
possession,  order,  or  disposition  of  the  bankrupt,  in  his  trade  or  busi- 
ness, by  the  consent  and  permission  of  the  true  owner,  under  such  cir- 
cumstances that  he  is  the  reputed  owner  thereof;  provided  that  things 
in  action  other  than  debts  due  or  growing  due  to  the  bankrupt  in  the 
course  of  his  trade  or  business,  shall  not  be  deemed  goods  within  the 
meaning  of  this  section."  The  original  enactment,  upon  which  much 
of  the  case  law  upon  the  subject  was  founded,  is  contained  in  the 
Statute  of  dames  (21  Jac.  1.  c.  19,  s.  11),  and  is  expressed  to  apply 
where  a  bankrupt  "shall  by  the  consent  and  permission  of  the  true 
owner  and  proprietary  have  in  his  possession,  order,  and  disposition, 
any  goods,  or  chattels,  whereof  he  shall  be  reputed  owner,  and  take 
upon  him  the  sale,  alteration,  or  disposition  as  owner." 

The  expression  "goods  and  chattels  "  in  the  Statute  of  James  was 
held  to  include  bills  of  exchange,  Hornblower  v.  Proiid  (1819),  2  B. 
&  Aid.  .'JIT;  money  in  the  hands  of  third  parties,  Gordon  v.  East 
India  Co.  (1797),  7  T.  R.  228,  4    R.   R.  428;   ami   to  vats  and  stills 
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used  in  a  distiller's  business,  Horn  v.  Baker  (1808  ),  9  East,  215, 
9  K.  R.  541;  but  not  a  chattel  interest  in  land.  Roe  v.  Galli  ts  (1787), 
2  T.  R.  133,  1  R.  R.  445.  The  future  rent  of  land  in  lease  can  only 
be  assigned  by  writing,  and  presumably  cannot  be  within  the  reputed 
ownership  clause.  Ex  parte  Hall,  In  re  Whitting  (C.  A.  1878),  1<) 
Ch.  D.  615,  48  L.  J.  Bank.  79,  40  L.  T.  170.  Chattels  which  pass 
with  the  lands  us  fixtures  are  not  within  the  reputed  ownership  clause. 
Horn  v.  linker,  supra  :  Ex  parte  Dorman,  In  re  Lake  (Ch.  App.  1872), 
L.  R.,  8  Ch.  51,  42  L.  J.  Bank.  30,  27  L.  T.  528,;  nor  are  shares  in  a 
joint  stuck  company  which  requires  a  deed  for  their  transfer.  Colonial 
Bank  v.  Whinney  (H.  L.  1880).  11  App.  Cas.  427.  50  L.  J.  Ch.  43, 
55  L.  T.  302. 

Registered  mortgages  of  British  ships  were  exempted  by  the  pro- 
visions of  The  Merchants'  Shipping  Act  1854  (17  &  18  Vict.  c.  104), 
.s.  72,  now  by  The  Merchants'  Shipping  Act  1804  (57  &  58  Vict.  c.  60). 
Freight  follows  the  ship.  Brown  v.  Tanner  (Ch.  App.  1808),  L.  II..  .'! 
Ch.  507,  37  L.  J.  Ch.  923;  Rusden  v.  Pope  (1868).  L.  R..  3  Ex.  200, 
37  L.  J.  Ex.  137,  18  L.  T.  657.  The  Merchant  Shipping  Acts  only 
apply  to  British  ships.  Union  Bank  of  London  v.  Lenanton  (C.  A. 
1878),  3  C.  P.  D.  243,  47  L.  J.  C.  P.  409,  38  L.  T.  698. 

The  goods  must  be  in  the  sole  possession  of  the  bankrupt.  Ex  parte 
Dorman,  In  re  Lake  (Ch.  App.  1872),  L.  R.,8  Ch.  51,  42  L.  J.  Bank. 
20,  27  L.  T.  528.  In  the  case  of  bulky  goods,  if  the  purchaser  has 
taken  the  best  delivery  possible  under  the  circumstances,  they  will  not 
be  deemed  the  reputed  goods  of  a  bankrupt  vendor.  Manton  v.  Moore 
(1796),  7  T.  R.  67,  4  R.  R.  376.  Goods  which  are  in  the  possession 
of  the  bankrupt  as  apparent  owner,  if  applicable  for  a  particular  pur- 
pose, will  not  until  that  purpose  is  satisfied  pass  under  the  reputed 
ownership  clause,  Collins  v.  Forbes  (1789),  3  T.  R.  316,  1  R.  R.  712; 
Hollingworth  v.  Tooke  (Ex.  Ch.  1793).  5  T.  R  215,  2  H.  Bl.  501,  2  R. 
R.  573;  even  although  the  bankrupt  might  be  liable  to  third  persons  as 
a  partner.     Smith  v.    Watson  (1824),  2  B.  &  C.  401. 

Formerly  a  chose  in  action,  legal  or  equitable,  was  in  the  reputed 
ownership  of  the  original  creditor  until  notice  of  assignment  had  been 
given  to  the  debtor  in  the  obligation.  The  principle  is  that  where  the 
interest  in  a  chose  in  action  is  transferred,  the  consent  of  the  transferee 
to  any  power  of  disposition  remaining  in  the  transferor  is  withdrawn 
by  the  notice.  Ex  parte  Stewart,  In  re  Shelley  (1865),  34  L.  J. 
Bank.,  per  Westburt,  L.  C,  p.  8.  The  notice  to  take  the  debt 
out  of  the  reputed  ownership  need  not  be  a  formal  notice.  But  it 
must  be  given  in  such  a  manner  as  to  make  it  the  duty  of  the  debtor 
to  recognise  it.  And  to  affect  a  company  it  must  have  been  given  to 
some  official  of  the  company  in  such  a  manner  that  it  becomes  his  duty 
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to  see  that  the  notice  is  recorded  and  acted  on.  Edwards  v.  Martin 
(1876),  L.  R.,  1  Eq.  121,  35  L.  J.  Ch.  186,  13  L.  T.  236;  Lloyd  v. 
Banks  (1878),  L.  Li.,  3  Ch.  448;  Ex  parte  Agra  Bank,  In  re  Worcester 
(1878),  L.  P.,  3  Ch.  555,  37  L.  J.  Bank.  23,  18  L.  T.  866;  Alletson  v. 
Chichester  (1875),  L.  P.,  10  C.  P.  319,  44  L.  J.  C.  P.  153,  32  L.  T. 
151.  In  the  case  of  a  policy  of  insurance  it  was  not  necessary  (until 
the  Act  30  &  31  Vict.  c.  144,  s.  3)  that  the  notice  should  be  in  writing. 
Alletson  v.  Chichester,  supra. 

The  question  as  to  notice  can  now  only  arise  in  the  case  of  a  debt 
due  to  the  hankrupt  in  the  course  of  his  trade  or  business,  which  is 
excepted  from  the  proviso  that  things  in  action  are  not  within  the 
section  (section  44  of  Act  of  1883,  set  forth  supra).  Shares  in  a 
partnership  have  been  held  to  he  choses  in  action  within  the  Act  of 
1869,  which  first  introduced  the  exception.  Ex  parte  Fletcher,  In  re 
Bainbridge  (1878),  8  Ch.  D.  218,  47  L.  J.  Bank.  70,  38  L.  T.  229. 
And  it  has  been  decided  by  the  House  of  Lords  that  shares  in  an  incor- 
porated company  are  things  in  action  within  the  exception  of  the  Act 
of  1883.  Colonial  Bank  v.  Whinhey  (1886),  11  App.  Cas.  426.  56  L. 
J.  Ch.  43,  55  L.  T.  362.  In  order  to  fall  within  the  exception  the 
debt  must  be  connected  with  the  trade  or  business.  A'./-  parte  Rens* 
burg,  In  re  Pryce  (1877).  4  Ch.  D.  685,  36  L.  T.  117.  Notice  should 
be  given  to  the  person  who  is  to  make  the  payment.  Gardner  v.  Lach- 
A/m  (1838),  4  My.  &  Cr.  129;  Wragge's  Case  (1868).  L.  K..  5  Eq.  284. 
The  danger  of  not  giving  notice  is  exemplified  by  the  case  of  Cooke  v. 
Hemming  (1864),  L.  P.,  3  C.  P.  334,  37  L.  J.  C.  P.  179,  18  L.  T.  772. 
In  that  case  a  person  who  had  contracted  to  supply  meat  to  a  lunatic 
asylum  assigned  the  benefit  of  his  contract.  The  assignee  supplied  his 
own  meat  until  the  contract  was  determined.  Before  he  could  obtain 
payment  the  assignor  became  bankrupt,  and  the  debt  due  from  the  asylum 
was  held  by  the  majority  to  be  within  the  reputed  ownership  clause. 
Willes,  J.,  dissented  on  the  ground  that  B.,  having  supplied  his  own 
meat,  was  all  along  the  real  creditor:  and  as  the  case  was  afterwards 
compromised,  the  possibility  of  this  view  being  correct  was  doubtless 
taken  into  consideration.  But  that  does  not  detract  from  the  authority 
of  the  case  as  to  the  necessity  of  giving  notice  where  there  is  a  transfer 
of  the  credit. 

Although  the  goods  are  in  the  physical  possession  of  the  bankrupt  at 
the  commencement  of  the  bankruptcy,  an  attempt  by  the  true  owner  to 
obtain  possession  before  bankruptcy  proceedings  has  been  treated  as  a 
determination  of  the  consent,  so  as  to  take  the  goods  out  of  the  statute. 
Ex  parte  Cohen,  In  re  Sparke  (1870),  L.  P.,  7  Ch.  20, 40  L.  J.  Bank. 
14,  25  L.  T.  473;  Ex  parte  Harris,  In  re  Pulling  (Ch.  App.  1872), 
L.  P.,  8  Ch.  48,  42  L.  J.  Bank.  9.  27  L.  T.  501.     It  is  sufficient  that 
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there  lias  been  an  equitable  assignment.  Ex  parte  Montague,  In  re 
O'Brien  (C.  A.  1876),  1  Ch.  D.  554.  34  L.  T.  197,  and  that  there  has 
been  an  attempt  to  get  possession  of  part  only  of  the  goods.  Re 
Eslick,  Ex  parti'  Phillips,  Ex  parte  Alexander  (1876),  4  Ch.  D. 
±96,  46  L.  J.  Bank.  30,  35  L.  T.  OIL'.  In  Day  v.  Day  (Ch.  App. 
1857),  1  De  G.  &  J.  144,  26  L.  J.  Ch.  o$r>,  a  solicitor  had  assigned 
the  costs  due  to  him  by  reason  of  his  acting  as  solicitor  to  the  plaintiff. 
Notice  of  the  assignment  was  given  to  the  plaintiff  and  to  the  trustees. 
The  costs  were  by  an  order  of  the  Court  payable  out  of  the  funds  in 
Court,  subject  to  certain  [trior  charges  which  more  than  absorbed  those 
funds.  After  the  bankruptcy  of  the  solicitor  a  further  fund  was  brought 
into  Court  out  of  which  the  costs  could  have  been  satisfied,  and  although 
no  stop  order  bad  been  obtained  by  the  assignee,  he  was  held  to  be 
entitled  to  be  paid  the  amount  of  the  costs  us  against  the  trustee  in 
bankruptcy  of  the  solicitor,  who  claimed  in  virtue  of  the  order  and  dis- 
position clause. 

From  these  cases  it  appears  that  the  true  owner  must  have  consented 
to  the  possession  of  the  bankrupt  to  bring  the  case  within  the  reputed 
ownership  clause;  and  in  this  respect  the  principle  is  distinguishable 
from  that  of  ''apparent  possession  "  under  the  Bills  of  Sale  Acts  (see 
under  title  "Hills  of  Sale,"  R.  C.  Vol.  •">).     The  consent  need  not  extend 

to  a  possession  for  all  purposes;  so  that  where  g Is  have  been  sent  on 

sab  or  return,  the  reputed  ownership  clause  has  been  held  to  apply. 
livesey  v.  Rood  (1809),  2  Camp.  83,  11  K.  Ii.  669.  So  wheat  sent  on 
approval  to  a  miller  who  was  in  the  habit  of  grinding  his  own  corn. 
Ex  parte  Clarke,  Li  re  Bell  (1877),  47  L.  d.  Bank.  33,  37  L.  T.  509. 
Bu1  these  cases  do  not  apply  where  there  are  circumstances  —  such  as 
where  the  manufacturer's  goods  are  sent  for  sale  to  a  trader  who  con^ 
spicuousiy  describes  himself  as  ••merchant  and  manufacturers'  agent." 
Ex  parte  Bright,  In  re  Smith  (1870),  10  Ch.  I).  566,  48  L.  J.  Bank. 
81,  39  L.  T.  649;  or  where  then/  is  evidence  of  a  notorious  custom 
in  the  trade.  Ex  parte  Wingfield,  In  re  Florence  (1879),  10  Ch.  D. 
591,  40  L.  T.  15,  —  showing  that  reputation  of  ownership  was  excluded. 
Where  chattels  had  been  assigned  by  way  of  mortgage,  and  the  mort- 
gage deed  provided  for  possession  by  the  mortgagor  until  certain  events 
had  happened,  this  was  a  sufficient  consent  to  bring  the  case  within  the 
reputed  ownership  clause.  Freshney  v.  Wells  (1857),  1  H.  &  N.  653, 
26  L.  d.  Ex.  ll'll;  Spaekman  v.  Miller  (1862),  12  C.  B.  N.  S.  659; 
31  L.  J.  C.  P.  309.  An  unregistered  assignment  of  furniture  for  value 
by  a  husband  to  a  trustee  in  trust  for  a  wife  for  her  separate  use  was 
held  not  to  exclude  the  reputed  ownership  clause,  where  the  furniture 
remained  in  the  house  occupied  by  the  husband  and  wife.  Ashton  v. 
Blackshawe  (1870).  L.  R.,  9  Eq.  510.  39  L.  J.  Ch.  205,  21  L.  T.  197- 
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A  bill  of  sale  duly  registered  under  the  Kills  of  Bale  Act  1878  (41  & 
ll'  Vict.  c.  31),  s.  20,  excluded  the  reputed  ownership  clause,  but  this 
has  been  repealed  by  the  Hills  of  Sale  Act  1882  (!■".  &  46  Vict.  c.  4'-'>), 
>.  L5,  with  a  saving  as  to  past  transactions.  The  reputed  ownership 
clause  has  been  given  effect  to  in  favour  of  the  trustee  in  bankruptcy  of 
an  acting  partner  as  against  the  dormani  partner.  Exparte  Enderby, 
In  re  Gilpin,  (1824),  U  J'..  &  C.  389,  see  p.  123,  post. 

The  words  "in  his  trade  or  business"  have  been  held  to  exempt 
'.oods  in  the  possession  of  a  person  who  carried  on  a  farm  for  pleasure, 
lthough  he  derived  a  profit  from  the  farm.  Ex  parte  Still;/,  In  re 
Toll  I*  (1885),  14  Q.  15.  1).  950,  52  L.  T.  625.  The  importance  <>l  the 
vords  "in  his  trade  or  business"  is  again  insisted  on  in  Ex  parte 
Nottingham,  &c.  Bank,  In  re  Jenkinson  (1885),  15  Q.  B.  1>.  441, 
54  L.  J.  Q.  B.  601. 

The  words  "under  such  circumstances  that  lie  is  the  reputed  owner 
thereof  "  will  he  more  particularly  considered  under  Exparte  Watkins, 
J ii  re  Couston,  the  next  case. 

No.  6.  — Ex   parte   WATKINS.     In   re   COUSTON. 

(ch.  1873.) 

RULE. 

Reputed  ownership  is  excluded  by  a  notorious  custom 
of  the  trade,  in  goods  of  the  nature  in  question,  to  leave 
goods  purchased  in  the  possession  or  under  control  of  the 
vendors  until  required  by  the  purchaser. 

Upon  proof  of  a  custom  in  the  wine  and  spirit  trade,  well 
known  to  persons  concerned  in  that  trade,  to  leave  pur- 
chased or>ods  in  a  bonded  warehouse  under  the  control  of 
the  vendors,  held  that  the  custom  excluded  reputed  own- 
ership in  regard  to  goods  so  purchased  and  left. 

Ex  parte  Watkins.     In  re  Couston. 

42  L.  J.  Bank.  50-55  (s.  c.  L.  R.  8  Ch.  520;  28  L.  T.  793;  21  W.  R.  530). 

[50]  This  was  an  appeal  from  a  decision  of  the  Chief  Judge 

in  Bankruptcy  reversing  a  decision  of  the  County  Court 
Judge  at  Liverpool. 

Messrs.  Couston  &  Co.  were  wine  and  spirit  merchants  at  Liver- 
pool, Leith,  and  Leeds.     On  the  16th  of  February,  1872,  they  sold 
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to  Mr.  Watkins,  a  wine  merchant  at  Worcester,  some  casks  of 
whisky,  which  were  then  lying  in  their  bonded  warehouse  at  Leith. 
An  invoice  was  sent  to  him,  in  which  the  casks  were  described  by 
mark  and  number.  He  accepted  a  six  months'  bill  of  exchange  for 
the  price  which  he  paid  at  maturity.  After  the  purchase  the 
whisky  was  transferred  in  the  bond  and  stock  books  of  the  vendors 
into  the  name  of  Watkins.  It  was  on  the  23rd  of  February  re- 
moved to  Liverpool  and  placed  in  the  vendors'  own  bonded  ware- 
house there,  and  a  delivery  warrant  for  it  was  sent  to  Watkins. 
On  the  26th  of  February,  1872,  Messrs.  Couston  &  Co.  tiled  a  peti- 
tion for  liquidation  by  arrangement.  The  whisky  was  at  that  date 
still  in  their  bonded  warehouse,  and  the  trustee  under  the  liquida- 
tion claimed  it  under  the  15th  section  of  the  Bankruptcy  Act,  1869, 
subs.  5,  as  being  in  the  possession,  order  or  disposition  of  the  bank- 
rupts by  the  consent  of  the  true  owner.  The  evidence  showed  that 
there  is  a  long-established  and  well-known  custom  in  the  spirit 
trade  at  Liverpool  for  a  purchaser  after  he  has  bought  goods  to 
leave  them  in  the  vendor's  bonded  warehouse,  or  in  a  neutral  bonded 
warehouse  subject  to  the  vendor's  order,  in  the  vendor's  name,  till 
the  purchaser  requires  the  goods  for  use,  he  paying  to  the  vendor 
a  small  rent  'for  the  use  of  the  warehouse. 

Messrs.  Couston  &  Co.  were  not  general  warehousemen,  but  they 
kept  the  whisky,  sold  to  Mr.  Watkins,  in  their  bonded  warehouse 
in  accordance  with  this  custom,  and  it  was  under  these  cir- 
cumstances that  *  it  was  in  their  possession  at  the  date  of     [*51] 
the  liquidation. 

The  County  Court  Judge  at  Liverpool  held  that  the  liquidating 
debtors  were  not,  when  the  petition  was  filed,  the  reputed  owners 
of  the  whisky  which  Mr.  Watkins  had  bought ;  and  ordered  the 
trustee  to  deliver  it  up  to  him.  Upon  appeal  to  the  Chief  Judge 
this  decision  was  reversed  on  the  ground  that  the  custom  of  a  par- 
ticular trade,  not  shown  to  be  notorious  to  the  public  at  large,  is 
not  enough  to  exclude  the  doctrine  of  reputed  ownership.  The 
case  is  noted  in  8  Not.  Cas.  25,  no/a.  F.>:  parte  Holland.  From 
this  decision  Mr.  Watkins  appealed. 

Mr.  Herschell  and  Mr.  Wheeler  for  the  appellant.  —  The  whisky 
beinfj  left  in  the  bonded -warehouse  of  the  debtors  in  accordance 
with  a  well-known  custom  of  the  trade  was  not  in  their  possession, 
order,  or  disposition  as  reputed  owners.  Joy  v.  Campbell,  1  Sch.  & 
Lef.  328,  336;  9  R  R  39;   Watson  v.  Peache,  1  Bing.  N.  C.  327; 
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1  Scott,  149  ;  4  L.  J.  (N.  S.)  C.  P.  49  ;  Hamilton  v.  Bell,  10  Ex.  Rep. 
r»4.r) ;  24  L.  J.  Ex.  45  ;  Load  v.  Green,  15  M.  &  W.  216  ;  15  L.  J.  Ex. 
113  ;  Aeraman  v.  Bates,  2  E.  &  E.  456  ;  29  L.  J.  Q.  B.  78  ;  Trismall 
v.  Lovegrovc,  10  W.  R.  527 ;  s.  c.  num.  Prismall  v.  Lovegrove,  6  L.  T. 
N.  S.  329 ;  Priestley  v.  Pratt,  L.  R,  2  Ex.  101 ;  36  L.  J.  Ex.  89. 

Mr.  Benjamin  and  Mr.  Potter,  for  the  trustee  in  liquidation,  con- 
tended that,  the  custom  being  confined  to  the  particular  trade,  knowl- 
edge of  it  could  not  be  imputed  to  the  general  public.  Thackth  waite 
v.€ock,  3  Taunt.  487;  12  R.  R.  689;  Knowles  v.  Horsfall,  5  B.  & 
Aid.  134:  Ex  parte  Marrable,  1  Glyn  &  J.  402. 

Without  hearing  a  reply  — 

The  Lord  Chancellor  said :  The  principle  of  law  applicable  to 
the  subject  is  well  expressed  in  the  preamble  to  the  reputed  own- 
ership clause  in  the  old  Bankruptcy  Act  of  21  James  I.  cap.  19: 
"  For  that  it  often  falls  out  that  many  persons  before  they  become 
bankrupt  do  convey  their  goods  to  other  men  upon  good  consider- 
ation, yet  still  do  keep  the  same,  and  are  reputed  the  owners  thereof, 
and  dispose  the  same  as  their  own."  It  particularly  contemplated 
the  case  of  a  person  selling  goods  which  were  afterwards  permitted 
by  the  purchaser  to  remain  in  the  vendor's  possession,  so  that  other 
persons  would  give  him  credit  on  the  presumption  that  the  owner- 
ship of  the  goods  had  not  been  changed. 

That  being  the  principle,  two  things  really  are  necessary  to  bring 
any  case  within  it.  In  the  first  place,  it  is  necessary  that  the  goods 
should  be  at  the  time  of  the  bankruptcy  in  the  possession,  order,  or 
disposition  of  the  bankrupt ;  and  next,  as  a  matter  of  fact,  that  he 
should  have  the  reputed  ownership  arising  from  that  circumstance; 
but  there  is  no  inflexible  rule  of  law  that  because  a  man  was  once 
the  owner  of  goods  which  he  has  sold,  if  he  remains  in  possession 
of  them  he  is  the  reputed  owner ;  the  statute  does'  not  say  that,  but 
only  that  if  he  remains  in  possession  with  the  reputation  of  owner- 
ship the  property  shall  pass  to  his  assignees;  it  is  always  a  question 
of  fact  whether  or  no  he  is  in  such  possession. 

The  next  question  is  what  are  the  principles  applicable  to  the 
determination  of  this  question  of  fact.  A  great  deal  of  ingenious 
argument  seems  to  me  to  have  proceeded  on  a  fallacious  notion  as  to 
what  is  meant  by  the  expression  "  known  to  the  public."  The  doc- 
trine of  reputed  ownership  when  it  is'  proper  to  be  applied  does  not 
really  require  any  investigation  into  the  actual  state  of  knowledge 
or  belief  existing  in  the  minds  of  creditors,  and  still  less  of  the  out- 
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side  world  who  are  not  creditors  at  all,  as  to  the  ownership  of  par- 
ticular goods.  It  is  enough  for  the  doctrine  if  those  goods  are  in 
such  a  situation  as  to  carry  with  them  to  those  who  do  know  their 
situation  the  reputation  of  ownership;  that  is,  to  carry  that  repu- 
tation, by  the  legitimate  exercise  of  reason  and  judgment  on  the 
knowledge  of  those  facts  which  are  capable  of  being  generally 
known,  to  those  who  choose  to  inquire  and  inform  themselves 
upon  the  subject. 

*  It  is  not,  as  I  said,  at  all  necessary  to  examine  the  de-  [*  52] 
gree  of  actual  knowledge  which  is  possessed,  but  the  Court 
muse  judge  from  the  situation  of  the  goods  what  would  or  might 
be  legitimately  the  reputation  arising  from  that  situation  to  those 
who  knew  the  particular  facts,  —  I  do  not  mean  the  facts  that  are 
only  known  to  the  parties  who  are  dealing  with  the  goods,  but  such 
.facts  as  are  capable  of  being  and  naturally  would  be  the  subject 
of  general  knowledge,  —  to  those  who  take  any  means  to  inform 
themselves  of  those  things  which  are.  not  confined  to  the  knowledge 
of  the  individuals  who  are  dealing.  So  on  the  other  hand  it  is 
not  at  all  necessary,  in  order  to  exclude  reputation  of  ownership. 
to  show  that  every  creditor,  or  any  particular  creditor,  or  the  out- 
side world  who  are  not  creditors,  knew  anything  whatever  about 
particular  goods  one  way  or  the  other.  It  is  quite  enough  in  my 
judgment  if  the  situation  of  the  goods  was  such  as,  with  respect  to 
those  who  knew  anything  about  it,  to  exclude  any  legitimate  ground 
for  inferring  ownership. 

Now,  if  those  be  the  sound  principles,  how  stands  the  present 
case  ?  It  is  conceded,  and  must  be  on  both  hands,  that  if  the  bank- 
rupts had  carried  on  the  ordinary  trade  and  business  of  general 
warehousemen  the  persons  dealing  with  them  who  might  become 
holders  of  their  goods,  and  creditors  in  any  way  whatever,  those 
knowing  nothing  at  all  about  the  particular  property  of  any  of  the 
goods  in  their  warehouse,  whether  they  were  their  own,  or  ever  had 
been  their  own,  or  anybody  else's,  whether  they  had  passed  by  pur- 
chase from  them  to  others,  or  whatever  else  might  be  the  history  of 
the  goods,  the  creditors  knowing  nothing  at  all  about  the  particular 
goods  in  the  warehouse ;  if  they  had  been  general  warehousemen 
they  would  have  no  right  whatever  to  say  that  the  goods  were  in 
the  reputed  ownership  of  the  bankrupts,  because  if  they  troubled 
themselves  to  inquire  into  the  matter  the  information  they  would 
have  received  would  have  been,  the  goods  were  in  the  warehouse, 
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which  warehouse  was  kept  by  the  bankrupts  as  general  wan  house- 
men, that  is  to  say,  for  the  reception  of  other  people's  goods  as  well 
as  their  own.      In  such  a  case  it  will  not  be  disputed  that  il  would 
have  made  no  difference  whatever  if  some  of   the  goods   in   that 
warehouse,  and  actually  warehoused  there  fur  the  proprietor  for  the 
time  being  (the  real  owner  for  the  time  being),  had  been  ]  ie\  iously 
the  goods  of  the  bankrupts  and  had  been  sold  by  them  to  the  real 
owner.     It  is,  I  think,  clear  on  the  evidence  that  these  bankrupts 
were  not  general  warehousemen;  but  when  we  look  at  the  custom 
of  their  business,  as  it   is  apparently  clearly  proved,  it  seems' to  me 
that  though  not  general  warehousemen,  they  were  warehousemen 
for  such  of  their  customers  as  purchased  wines  and  spirits  from 
them,  and  that  that  was  the  course  and  usage  of  their  business,  the 
proper  course  and  ordinary  usage  of  their  business,  carried  on  ac- 
cording to  that  course  and  usage  upon  a  very  large  and  considerablei 
scale ;  so  that  we  are  told  the  present  question  relates  to  very  large 
values  of  property  in  a  like  situation  to  the  property  which  is  the 
subject  of  this  immediate  controversy.     Is  there  anything  at  all  in 
such  a  custom  tending  to  mislead  the  general  public  or  the  persons 
having  dealings  with  them  providing  it  be  known  ?     I  put  the  case 
in  the  course  of  the  argument,  suppose  that  they  had  made  such  a 
course  of  dealing  known  by  putting  up  a  board  over  the  door,  and 
saying  on  that  board  distinctly,  "  This  warehouse  is  kept  by  the 
firm  for  the  purpose  of  warehousing  therein  their  own  goods  and 
the  goods  of  their  customers  who  have  bought  from  them  and  who 
desire  to  keep  the  goods  in  this  warehouse."     Had  such  a  notice 
been  put  over  the  door,  I  suppose  it  would  not  seriously  have  been 
contended  that  anybody  would  be  entitled  to  say  that  the  fact  of 
goods  being  in  that  warehouse  carried  with  it  a  reputation  of  own- 
ership in  the  bankrupts.     The  goods,  according  to  the  course  of 
trade,  were,  at  some  time  or  other,  their  property,  but  nobody  has 
a  right  to  drawT  an  inference  from  the  fact  of  goods  lying  in  a  par- 
ticular warehouse  belonging  to  the  bankrupt  that  they  are  his  goods, 
if  on  the  front  of  that  warehouse  the  fact  is  stated  that  it  contains 
also  the  goods  of  other  people ;  and  in  that  case,  though 
[*  53]     the  *  notice  does  not  distinguish  the  goods  or  go  into  their 
history,  yet  everybody  being  aware  that  there  are  the  goods 
•  of  other  people  there,  is  bound  to  know  that  any  particular  goods 
may  be  the  goods  of  other  people,  and  cannot  possibly  say  that  the 
reputation  of  ownership  of  all  the  goods  is  iu  the  bankrupts.    That 
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was  rightly  laid  down,  if  I  rightly  understand  the  case,  by  Sir 
James  Mansfield  in  the  case  cited  of  Thackthwaite  v.  Cod,-.  It  was 
there  .said  that  if  the  [arts  are  such  that  those  who  know  anything 
about  the  reputation,  about  the  circumstances  which  create  the 
reputation,  one  way  or  the  other,  know  the  goods  may  or  may  not 
be  the  property  of  the  bankrupts,  that  is  quite  enough  to  exclude 
the  doctrine  of  the  reputation  of  ownership. 

That  being  so,  the  sole  question  surely  is,  that  being  a  question 
of  fact,  whether  that  course  of  trade,  that  custom  of  this  particular 
business,  is  so  well  known  as  to  make  the  reputation  applicable  to 
these  goods,  the  reputation  of  goods  subject  to  such  a  custom  and 
course  of  trade ;  because  if  it  were,  the  knowledge  of  that  custom 
is  just  equivalent  to  the  knowledge  of  the  announcement  which  a 
board  over  the  door  would  have  given.  If  the  board  had  been  over 
the  door,  all  the  world  would  not  have  gone  to  rend  it,  nor  would 
the  holder  of  promissory  notes  ;  but  any  one  who  had  troubled  him- 
self to  ascertain  the  facts  would  have  ascertained  the  character  of 
that  warehouse,  which  he  ought  to  have  done  before  he  could  say 
that  he  is  to  have  the  benefit  of  any  goods  arising  1'rom  the  fact  of 
their  being  in  that  warehouse.  A  custom  known  to  the  whole 
trade  and  to  all  persons  dealing  with  the  trade,  surely  is  as  well, 
and  perhaps  better  advertised  than  it  would  be  by  a  notice  over 
the  door.  The  evidence  in  this  case  is  distinct  that  this  particular 
custom  is  an  old  well-established  custom,  not  of  this  individual 
firm  but  of  the  whole  trade,  which  is  merely  carried  on  by  this 
firm  in  common  with  others  ;  and  that  this  long-established  and 
general  custom  is  well  known  to  all  the  persons  in  the  trade,  and 
also,  in  point  of  fact,  in  this  particular  case  known  to  all  the  parties 
who  had  been  dealing  with  this  firm.  It  seemed  to  me  no  evidence 
could  be  more  completely  sufficient,  if  we  are  not  bound  by  any 
contrary  authority,  to  show  that  every  person  who  took  the  trouble 
to  acquire  any  knowledge  of  those  facts  on  which  the  reputation 
of  ownership  connected  with  the  lying  of  the  goods  in  this  par- 
ticular warehouse  —  a  bonded  warehouse  —  must  depend,  any  such 
person  must  have  become  informed  of  this  custom.  On  the  evi- 
dence L  think  we  ought  to  take  it  that  everybody  was  informed, 
and  it  is  to  be  observed  that  this  is  not  the  least  like  a  case  of 
goods  in  a  retail  shop.  These  are  goods  in  a  bonded  warehouse. 
which  can  have  no  reputation  of  ownership  at  all  connected  with 
them  in  a  general  way,  except  such  reputation  as  is  to  be  inferred 
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from  the  character  of  the  bonded  warehouse  and  the  business 
carried  on  in  it,  so  that  no  one  has  a  right  to  say  with  regard  to 
such  goods  that  there  is  such  a  reputation  connected  with  them, 
except  the  reputation  which  they  acquire  from  the  course  of  the 
business  and  the  persons  to  whom  that  property  so  belongs.  An 
individual  might  have  been  deceived  if  the  bankrupts  had  been 
fraudulent,  but  an  individual  could  only  have  been  deceived  by  the 
bankrupts  going  and  taking  the  man  and  showing  him  the  goods 
as  their  own.  This  would  not  happen  in  the  course  of  such  a 
business  as  this,  and  it  can  constitute  no  part  of  the  reputation 
of  owner. 

With  regard  to  the  authorities  cited,  1  do  not  propose  to  dwell 
much  upon  them.  I  do  not  look  on  the  cases  cited  as  so  important 
as  some  others.  It  seems  to  me  that  in  those  cases  the  principles 
on  which  the  custom  was  held  material,  and  the  principles  which 
were  applied  to  the  evidence  of  the  character  of  the  custom,  were 
sound  in  those  cases,  and  equally  sound  in  other  cases  like  the 
present.  The  cases  directly  in  point  are,  first  of  all,  Knowles  v. 
Horsfall,  which  has  been  evidently  regarded  with  some  degree  of 
dissatisfaction  by  Judges  of  later  date.  The  learned  Judge  who 
reported  it  expressed  regret  that  he  had  ever  done  so,  because  it 
turned  on  the  particular  manner  in  which  the   facts  were   stated, 

and  it  appeared,  when  carefully  examined,  that,  though 
[*  54]     there  was  a  custom  mentioned  in  the  special  case,  it  *  was 

a  custom,  perhaps  intentionally  stated,  with  a  view  of 
covering  not  only  the  case  of  the  goods  in  the  warehouse  of  the 
vendors,  but  also  the  goods  in  the  warehouse  of  other  people, 
which  were  left  in  the  vendor's  name  without  any  notice  to  the 
warehousemen.  The  statement  of  the  custom  was  left  vague  and 
general,  and  was  not  stated  as  a  custom  applicable  to  the  business 
of  the  vendor  considered  as  a  person  who  kept  a  bonded  warehouse 
himself ;  in  fact,  there  was  no  statement  such  as  I  collect  from  the 
evidence  in  this  case,  as  to  the  particular  course  of  the  business  of 
wine  and  spirit  merchants  having  bonded  warehouses  of  their  own. 
It  may  be  said  that  the  custom  was  stated  so  generally  that  it 
might  have  been  inferred  that  it  would  extend  to  those  cases.  It 
was  not  stated  specifically  with  reference  to  them,  and  this  has 
been  pointed  out  in  subsequent  cases.  'In  Watson  v.  Peache,  it  was 
stated  that  no  usage  was  proved  in  Knowles  v.  Hbrsfatt,  and  I 
think  it  is  so  stated  in  other  cases.      Thackthwaite  v.  Cock  is  not 
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only  not  an  authority  for  the  respondents,  but  just  the  reverse,  as 
it  appears  to  me.  The  actual  usage  proved  there  was  usage,  the 
purpose  and  intention  of  which  was  to  continue  reputation  of 
ownership  in  the  vendor.  It  is  not  wonderful  that  under  these 
circumstances  it  was  held  that  the  reputation  of  ownership  did 
continue.  What  was  said  by  Sir  James  Mansfield  shows,  as  I 
understand  him,  that  on  such  evidence  of  custom  as  we  have  here, 
he  would  have  held  the  reputation  of  custom  to  be  proved.  In 
Hamilton  v.  Bell  and  Priestley  v.  Pratt  the  express  point  seems  to 
be  decided.  I  am  totally  unable  to  distinguish  this  case  from  those 
cases  unless  there  be  shown  to  be  some  principle  in  the  difference 
between  wine  on  the  one  hand  and  clocks  and  lambs  on  the  other, 
which  nobody  can  seriously  suggest. 

Then  there  are  other  cases  in  which  the  Courts  have  shown  a 
decided  inclination  to  reduce  within  limits  appearing  to  them  to  be 
more  consistent  with  the  sound  and  reasonable  view  of  the  doctrine, 
some  of  the  dicta  or  views  which  are  to  be  found  in  the  earlier 
cases.  I  should  not,  I  confess,  like  to  commit  myself  offhand  to 
the  strong  language  reported  in  the  Law  Times  to  be  used  by  Sir 
F.  Pollock  in  Trismall  v.  Lovegrove,  in  which  he  said,  during  the 
argument,  that. the  old  doctrine  of  reputed  ownership,  as  formerly 
understood,  was  out  of  fashion  and  had  been  for  forty  years.  I 
confess  it  would  be  more  in  accordance  with  my  opinion  to  say 
that  the  doctrine  of  reputed  ownership  has  been  the  same  from 
first  to  last,  but  the  Courts  have  of  late  years  looked  more  narrowly 
ami  closely  to  the  real  value  and  weight  of  the  circumstances 
which  tend  on  the  one  hand  to  confirm,  and  on  the  other  to  exclude 
the  reputation  of  ownership.  In  so  doing,  they  seem  to  me  not  to 
be  going  against  the  policy  of  the  statute,  but  merely  to  be  carrying 
it  into  effect  in  accordance  with  sound  principle.  Taking  that 
view,  I  am  of  opinion  that  the  present  appeal  must  be  allowed. 

Mellish,  L.J.  I  am  of  the  same  opinion.  With  regard  to  the 
authorities,  all  the  later  cases  have  been  strongly  in  favour  of  the 
proposition  that  a  custom  of  this  kind  will  exclude  the  doctrine  of 
reputed  ownership,  and  it  appears  to  me  that  those  cases  have  been 
rightly  decided  on  principle.  The  question  to  be  decided  here  is 
a  very  simple  one,  viz.,  were  the  bankrupts  at  the  date  of  the  bank- 
ruptcy the  reputed  owners  of  these  goods  ?  That  must  mean 
reputed  by  those  who  had  dealings  with  them  in  the  course  of 
their  trade,  and  it  appears  clear  to  me  that  they  were  not  so.     The 
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section  15  in  the  present  Bankruptcy  Act  still  applies  exclusively 
to  traders,  showing  that  it  was  trade  creditors  who  were  intended 
to  be  protected,  and  I  cannot  agree  with  Mr.  Benjamin's  argument, 
that  persons  buying  or  discounting  the  bills  of  traders  do  not  know 
the  customs  of  their  trade.  Generally,  I  should  think,  they  know 
them  better  than  any  one  else.  Count  ry  bankers  know  the  customs 
amongst  farmers,  bankers  at  Liverpool  know  the  customs  of  the 
cotton  trade,  and  no  doubt  they  know  those  of  the  wine  trade 
equally  well.  As  a  question  of  fact,  I  am  decidedly  of  opinion  that 
the  bankrupts  were  not  the  reputed  owners  of  these  goods   at  the 

time  of  the  bankruptcy. 
[*  55]         *I  think  it  is  very  desirable  that  as  far  as  possible  the 

law  should  be  in  accordance  with  the  customs  of  trade. 
If  it  were  in  conflict  with  those  customs,  great  injustice  would  be 
constantly  inflicted.  Certainly  if  Knowlcs  v.  Horsfall  proves  nothing 
else  it  proves  that  the  custom  in  the  present  case  has  existed  for  at 
least  fifty  years,  and  it  would  be  most  unjust  if  merchants  who,  in 
accordance  with  the  ordinary  course  of  trade,  have  allowed  their 
goods  to  remain  in  the  bonded  warehouses  of  the  bankrupts  after 
they  have  purchased  them,  the  fact  being  in  all  probability  known 
to  every  single  creditor,  should  have  those  goods  taken  from  them 
to  be  divided  amongst  the  creditors  who  have  been  in  no  way 
deceived  and  could  not  be  deceived  by  the  goods  remaining  in  the 
possession  of  the  bankrupts.  The  appeal  must  be  allowed,  and  the 
appellant  will  have  his  costs  out  of  the  estate. 

ENGLISH   NOTES. 

The  principle  of  Ex  parte  Watkins  is  applicable  although  the  goods 
arc  in  the  hands  of  third  parties.  Ex  parte  Vaux,  In  re  Couston  (Ch. 
Ap,..  1874).  L.  E..  9  Ch.  602,  43  L.  J.  Bank.  113,  30  L.  T.  739.  In 
Ex  parte  Wingfield,  hi  re  Florence  (C.  A.  1870),  10  Ch.  D.  591,  40 
L.  T.  15.  upon  the  evidence,  the  Court  came  to  the  conclusion  that 
possession  of  a  horse  by  a  horse-dealer  did  not  import  that  he  was  the 
owner  of  it.  The  Court  will  now  take  judicial  notice  that  furniture  in  an 
hotel  is  frequently  the  subject  of  a  hiring  agreement;  and  as  to  such 
furniture  the  reputed  ownership  clause  is  excluded.  Crawcourv.  Salter 
(C.  A.  1881),  18  Ch.  D.  30,  51  L.  J.  Ch.  495,  45  L.  T.  62.  It  is 
notorious  that  ''malting  agents"  an?  in  many  instances  not  the  owners 
of  the  barley  and  malt  on  their  malting  premises.  Harris  v.  Truman 
(C.  A.  1882),  9  Q.  B.  D.  264,  51  L.  J.  Q.  B.  338,  46  L.  T.844. 
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The  goods  must  be  connected  with  the  business  carried  on  by  the 
bankrupt.  Ex  'parte  Lovering,  In  re  Murrell  (C.  A.  1883),  24  Ch.  D. 
31,  52  L.  J.  Ch.  951,  49  L.  T.  242. 

As  to  the  rule  in  the  case  of  partnership,  Ex  parte  Cool:,  etc., 
Xos.  10  &  11,   p.  123,  post. 


Section  V.  —  Fraudulent   Preference. 

No.    7.  — BROWN   v.   KEMPTON. 
(ex.  ch.  1850.) 

No.  8.  — Ex  parte  BLACKBURN;  In  re  CHEESEBOROUGH. 
(bankruptcy,  1871.) 

RULE. 

In  order  that  a  payment  to  a  creditor  may  be  a  "  fraud- 
ulent preference "  within  the  principle  of  the  bankrupt 
law,  the  payment  must  be  both  voluntary  and  made  in 
contemplation  of  bankruptcy.  If  the  payment  is  made 
under  the  pressure  and  importunity  of  the  creditor,  it 
is  not  ;i  voluntary,"  although  the  desire  to  favour  the 
particular  creditor  enters,  as  a  mixed  motive,  into  the 
transaction. 

The  clauses  of  the  later  Acts  of  1869  (s.  92)  and  1883 
(s.  48)  have  made  no  change  as  to  the  former  criterion, — 
that  of  the  payment  being  voluntary;  but  they  have,  in 
effect,  constituted  the  facts  of  the  debtor  being  at  the  date 
of  the  transaction  unable  to  pay  his  debts  and  of  his  being 
adjudged  bankrupt  within  three  months,  conclusive  evi- 
dence of  the  latter.  —  namely,  of  the  payment  being  made 
in  contemplation  of  bankruptcy. 

Brown  v.  Kempton. 

(19  L.  J.  C.  P.  169-170.) 

This  was  an  action  of  assumpsit  in  the  Court  of  Common  [169] 
Pleas  for  money  had  and  received,  brought  by  the  plain- 
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tiffs  as  assignees  of  Tanner  &  Ward,  bankrupts,  to  recover  a  sum 
of  £430  paid  by  the  bankrupts  to  the  defendant,  who  was  a  creditor 
of  the  bankrupts  to  that  amount. 

The  assignees  alleged  that  the  payment  was  a  fraudulent  prefer- 
ence of  the  defendant  made  in  contemplation  of  bankruptcy.  It 
appeared  that  several  creditors  of  the  firm  had  applied  to  the  bank- 
rupts for  payment  of  their  debts,  and  had  not  been  paid,  but  that 
the  defendant  who  had  applied  for  payment  of  his  debt  later  than 
the  other  creditors  had  received  payment. 

On  the  trial,  before  Wilde,  C.  J.,  in  London,  on  the  20th  of 
February,  1849,  the  learned  Judge  directed  the  jury. — First,  that 
if  the  bankrupts  were  induced  to  make  the  payment  by  the  impor- 
tunity and  pressure  of  the  defendant,  the  verdict  should  be  for 
the  defendant.  Secondly,  that  if  the  bankrupts  were  not  influ- 
enced by  the  importunity  and  pressure  of  the  defendant  to  make 
the  payment,  but  acted  voluntarily  and  with  a  view  to  give  a  pre- 
ference to  the  defendant  in  the  event  of  a  bankruptcy,  their  verdict 
should  be  for  the  plaintiffs ;  and  further,  in  explanation  thereof, 
that  if  the  payment  was  made  in  contemplation  that  a  bankruptcy 
might  take  place,  and  with  the  purpose  and  intention  of  giving  a 
preference  to  the  defendant  in  that  event,  and  of  preventing  a  dis- 
tribution of  their  effects  according  to  the  bankrupt  laws,  by  secur- 
ing the  defendant,  that  would  lie  the  contemplation  of  bankruptcy 
before  referred  to,  although  the  bankrupts  might  hope  and  expect 
that  they  might  be  able  to  prevent  a  bankruptcy  taking  place. 
Thirdly,  that  if  the  payment  was  made  under  the  influence  of  the 
pressure  and  importunity  of  the  defendant,  and  also  with  a  desire 
to  give  a  preference  to  the  defendant  in  the  event  of  ;i  bankruptcy, 
their  verdict  should  be  for  the  defendant. 

The  counsel  for  the  plaintiffs  thereupon  excepted  to  the  direc- 
i  ion,  contending  that  the  direction  to  the  jury  to  find  for  the 
defendant  if  the  motive  of  the  bankrupts  in  making  the  pay- 
ment was  a  mixed  one,  was  erroneous.  The  jury  found  for  the 
defendant. 

The  question  as  to  the  correctness  of  the  ruling  of  the  learned 
fudge  as  set  forth  on  the  bill  of  exceptions  in  the  terms  stated 
above,  was  argued  by  — 

Willes,  for  the  plaintiffs. — The  learned  Judge  was  wrong  in  his 
direction  respecting  the  third  question.  When  one  creditor  alone 
presses  a  bankrupt,  and  payment  is  made  by  him  in  consequence 
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of  the  pressure,  it  must  be  admitted  that  there  is  no  fraudulent 
preference.  But  the  case  is  different  when  several  creditors  press. 
Their  demands  may  be  said  to  neutralize  each  other.  The  same 
principle  applies  as  if  none  of  them  had  pressed,  and  then  doubt- 
less the  payment  would  have  been  voluntary  and  void.  The 
object  of  the  bankrupt  laws  has  always  been  to  make  even  distribu- 
tion of  the  effects  of  the  bankrupt.  The  Bankrupt's  Case,  2 
Co.  Hep.  25.  The  doctrine  that  a  bankrupt  may  not  *  make  [*  170] 
a  payment  by  way  of  fraudulent  preference  of  one  creditor 
to  another  may  be  traced  through  the  cases  from  Hdrmanv.  Fishar, 
Cowp.  117,  in  the  time  of  Lord  Mansfield  to  Cosser  v.  Gough,  1  T. 
R  156,  n.,  where  the  doctrine  was  settled  as  it  now  stands.  The 
bankrupt  would  not  have  paid  had  there  not  been  both  an  appli- 
cation for  payment  and  a  desire  to  prefer  the  defendant.  This,  it 
is  submitted,  entitled  the  plaintiffs  to  the  verdict.  Cook  v.  Rogers, 
7  Bing.  438;  9  L.  J.  C.  P.  155;  Cook  v.  Pritchard,  6  Sc.  X.  R  34  ; 
12  L.  J.  C.  P.  121. 

[Platt,  B.  In  Cook  v.  Pritchard  the  jury  found  that  the  bank- 
rupt was  not  influenced  by  the  pressure.] 

The  motive  is  a  question  for  the  jury.  The  question  put  to 
them  should  have  been, — -whether  the  bankrupt  would  have  mad*1 
the  payment  but  for  the  desire  to  prefer.  The  question  of  the 
pressure  by  the  other  creditors  as  well  as  by  the  defendant,  was 
not  brought  before  the  notice  of  the  jury.  In  Cook  v.  Pritchard, 
Maule,  J.,  said:  "A  simple  demand  may  show  that  the  bankrupt 
did  not  select  the  individual  creditor.  But  suppose  ten  creditor- 
make  application  for  payment  and  nine  of  them  are  put  off,  might 
not  the  jury  reasonably  infer  a  fraudulent  preference  in  favour  of 
the  tenth  ? " 

[Platt,  B.  The  jury,  in  finding  the  first  and  second  questions 
for  the  defendant,  have  found  the  fact  against  you,  that  it  was  not 
a  voluntary  payment.] 

The  definition  that  to  be  a  fraudulent  preference  the  payment 
must  be  voluntary  and  in  contemplation  of  bankruptcy  does  not 
hold  good  as  a  universal  proposition  where  there  is  pressure  by 
many  creditors.  In  1  Christian's  Bankrupt  Law,  149,  it  is  said. 
"Perhaps  it  might  be  held  to  be  fraudulent  if  one  was  paid  on 
demand  after  the  trader  had  stopped  or  refused  payment  to  others 
with  the  same  ability  to  pay." 

Lush,  for  the  defendant,  was  not  called  upon. 
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Parke,  B.  Upon  this  bill  of  exceptions  it  has  been  contended 
that  the  direction  of  Chief  Justice  WlLDE  was  wrong.  It  lias  long 
been  held  that  in  order  for  a  payment  to  a  creditor  to  amount  to  a 
fraudulent  preference  it  must  be  made  voluntarily  and  in  contem- 
plation of  bankruptcy,  whether  the  latter  words,"in  contemplation 
of  bankruptcy,"  are  taken  in  the  limited  sense  which  I  put  upon 
them  in  Morgan  v.  Brundrett,  5  B.  A:  Ad.  289;  2  I.  J.  (X.  S.)  K. 
B.  195,  or  in  the  more  enlarged  construction  adopted  by  til'-  Court 
of  Queen's  Bench  in  Aldred  v.  Constable,  4  Q.  B.  674;  12  L.  J. 
Q.  B.  253.  A  payment  is  voluntary  when  it  originates  from  tin- 
bankrupt  himself;  but  if  a  creditor  demands  payment,  Mogg  v. 
Baker,  4  M.  &  W.  348  ;  8  L  -I.  X.  S.)  Ex.  55,  shows  that  pn  ssure 
is  not  necessary  on  his  part  to  take  it  out  of  the  class  of  voluntary 
payments.  Xo  objection  has  been  made  to  the  direction  of  the 
learned  Judge  with  respect  to  the  first  two  questions.  The  second, 
indeed,  is  in  accordance  with  the  law  as  laid  down  by  the  Court  of 
Common  Pleas  in  Cook  v.  Pritchard,  that  it  is  not  enough  that  there 
should  be  pressure,  but  that  that  pressure  must  have  operated  on 
the  mind  of  the  bankrupt  in  inducing  him  to  make  the  payment. 
The  only  remaining  question  is.  whether  it  was  improper  to  tell 
the  jury  that  their  verdict  ought  to  be  for  tin-  defendant  if  the 
payment  was  made  under  the  influence  of  the  pressure  and  impor- 
tunity of  the  defendant,  and  also  with  a  desire  to  give  him  a  pre- 
ference in  the  event  of  a  bankruptcy.  It  has  been  urged  that  if 
payment  were  made  with  this  mixed  motive  the  money  i-  recovera- 
ble by  the  assignees.  This  direction,  however,  is  in  accordance 
with  the  rule,  that  to  be  a  fraudulent  preference  the  payment 
must  be  both  voluntary  and  in  contemplation  of  bankruptcy ;  that 
both  these  circumstances  must  concur.  We  have  heard  nothing 
to  induce  us  to  think  that  the  old  mode  of  stating  the  question  is 
incorrect,  and  are  therefore  of  opinion  that  this  judgment  must  be 
affirmed.  Judgment  Affirmed. 

Ex  parte  Blackburn.     In  re  Cheeseborough. 

L.  R.,  12  Eq.  358-365  (s.  c.  40  L.  J.  Bank.  79,  25  L.  T.  76.  19  W.  R.  973). 

[358]       This  was  an  appeal  by  the  trustee  against  an  order  made  on 

the  9th  of  May  last,  by  the  County  Court  Judge  at  Bradford, 

dismissing  a  motion  by  which  the  trustee  sought  to  have  it  declared 

that  a  payment  of  £912  8s.  4c?.,  made  on  the  16th  of  August,  1870, 


E.  G.  VOL.  IV.]      SECT.  V.  —  FRAUDULENT   PREFERENCE.  77 

No.  8.  —  Ex  parte  Blackburn.     In  re  Cheeseborough,  L.  E.,  12  Eq.  358,  359. 


by  the  bankrupts  to  Thomas  P.  Hitchcock,  was  void  on  the  ground 
"  of  such  payment  being  made  by  the  bankrupts  when  unable  to- 
pay  their  debts  as  they  became  due  from  their  own  moneys,  in 
favour  of  the  said  Thomas  P.  Hitchcock,  with  a  view  of 
giving  him  a  *  preference  over  the  other  creditors  of  the  [*  359] 
said  bankrupts,  within  three  months  of  the  date  of  the 
order  of  adjudication,  and  that  such  payment  was  fraudulent  and 
void  as  against  the  trustee"  within  the  meaning  of  the  92nd  section 
of  the  Bankruptcy  Act,  1S69,1  and  praying  for  an  order  directing 
that  such  sum  might  be  repaid  to  the  trustee  by  the  said  Thomas 
P.  Hitchcock. 

The  facts  were  as  follows :  — 

The  bankrupts  carried  on  business  in  copartnership  together,  at 
Bradford,  as  woolstaplers,  commission  agents,  and  merchants,  under 
the  firm  of  W.  Cheeseborough  &  Son,  for  many  years  prior  and  up  to 
the  19th  of  August,  1870,  on  which  day  they  stopped  payment.  A 
petition  for  liquidation  by  arrangement  was  immediately  after- 
wards presented  by  them,  and  on  the  9th  of  September,  1870,  at  a 
meeting  of  creditors  held  under  the  petition,  it  was  resolved  that 
the  estate  should  be  wound  up  in  bankruptcy,  and  not  by  arrange- 
ment. A  creditors'  petition  for  adjudication  was  then  presented, 
under  which  they  were,  on  the  loth  of  September,  1870,  duly 
declared  bankrupts.  The  respondent  Hitchcock  was  a  wool  mer- 
chant residing  at  Lavenham,  in  Suffolk,  and  had  for  many  years 
been  in  the  habit  of  consigning  wool  to  the  bankrupts,  for  sale  on 
a  del  credere  commission.  Some  time  previously  to  August,  1858, 
the  bankrupts  had  failed,  and  afterwards  resumed  business;  ami 
on  the  30th  of  August,  1858,  the  bankrupts  wrote  to  Hitchcock  as 
follows :  — 

"  Dear  Sir,  —  You  will  be  aware  that  in  our  former  business  we 
were  accustomed  to  receive,  through  two  indirect  channels,  half- 
bred  hogs  and  down  tegs  collected  in   your  district.      We  have. 

1  Section  92  of  the  Bankruptcy  Act,  1869,  over  the  other  creditors,  shall,  if  the  per- 
is as  follows  :  "  Every  conveyance  or  trans-  son  making,  taking,  paying,  or  suffering 
fer  of  property,  or  charge  thereon  made,  the  same,  hecome  bankrupt  within  three 
every  payment  made,  every  obligation  in-  months  after  the  date  of  making,  taking, 
curred,  and  every  judicial  proceeding  taken  paying,  or  suffering  the  same,  be  deemed 
or  suffered  by  any  person  unable  to  pay  fraudulent  and  void  as  against  the  trustee 
his  debts  as  they  become  due  from  his  own  of  the  bankrupt  appointed  under  this  Acf  , 
moneys  in  favour  of  any  creditor,  or  any  hut  this  section  shall  not  affect  the  rights 
person  in  trust  for  any  creditor,  with  a  of  a  purchaser,  payee,  or  incumbrancer  in 
view  of  giving  such  creditor  a  preference  good  faith  and  for  valuable  consideration." 
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some  time  ago,  resumed  business  as  commission  agents, 
[*  360]  and  from  *  our  old  established  connection  with  the  buyers 
in  this  district,  and  our  intimate  knowledge  of  the  trade, 
we  believe  no  house  is  better  able  to  serve  their  friends  well  and 
make  the  best  prices  current  for  your  class  of  wool.  Balf-bred 
hogs  arc  at  present  in  very  good  demand,  and  the  market  is  thinly 
supplied  with  them.  Down  tegs  arc  less  inquired  for,  and  do  not 
sell  as  well  in  proportion.  Ii'  you  send  us  a  few  sheets  of  such 
wool  as  you  may  be  desirous  of  trying  our  market  with,  you  may 
depend  upon  our  best  attention.  Our  charge  would  be  7*.  6d.  per 
pack  commission ;  and  our  remittances  would  be  cash  within  four- 
teen days,  less  three  months  discount  for  cash." 

Hitchcock,  soon  after,  consigned  wool  to  the  bankrupts  for  sale 
on  the  terms  of  the  above  letter,  and  continued  to  do  so  until  the 
stoppage  on  the  19th  of  August,  1870,  at  which  time  the  bankrupts 
had  a  quantity  of  his  wool  on  hand  unsold,  and  which,  after  the 
bankruptcy,  was  treated  as  his  property,  and  returned  to  him,  or 
disposed  of  according  to  his  orders. 

It  appeared  from  various  letters,  that  the  bankrupts  communi- 
cated with,  and  occasionally  asked  for  and  received  instructions 
from  Hitchcock  as  to  the  prices  at  which  the  consigned  wool  was 
to  be  sold. 

On  the  16th  of  August,  1870,  the  bankrupts  wrote  to  Hitchcock 
as  follows :  — 

"Inclosed  we  beg  to  hand  you  cheque  for  £912  8s.  Ad.  to  the 
credit  of  our  account,  the  receipt  of  which  please  acknowledge  by 
return  of  post." 

In  the  last-mentioned  letter  there  was  inclosed  a  cheque  for 
£912  8s.  4d.  being  the  balance  of  the  monevs  received  bv  the  bank- 
rupts  on  account  of  wools  sold  by  them  for  Hitchcock,  and  which 
Hitchcock,  as  he  stated  in  his  affidavit,  "  received  from  them  in 
perfect  good  faith,  believing  that  it  had  been  received  by  them  for 
me  as  my  agents  in  the  sale  of  my  wool,  and  that  a  large  part  had 
been  so  received  in  consequence  of  sales  made  in  accordance  with 
the  directions  given  by  me."  In  the  same  letter  there  was  also 
inclosed  an  account  which  represented  sales  as  made  on  the  11th, 
18th,  and  23rd  of  May,  and  13th  and  15th  of  August,  and  the  bank- 
rupts took  credit  for  interest  and  commission  upon  the 
[*  361]  footing  of  *  the  terms  of  the  letter  of  the  30th  of  August, 
1858,  as  applicable  to  the  dates  of  sales  as  appearing  in 
the  account. 
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Hitchcock's  affidavit  also  contained  the  following  statements:  — 
"  I  have  been  informed  since  the  bankruptcy  that  the  sales  ad- 
vised to  me  on  the  16th  of  August  as  made  the  previous  day  had 
really  been  effected  during  the  previous  months  of  May  and  June, 
and  that  the  bankrupts  had  received  bills  of  exchange  for  the  wool 
so  sold,  and  had  discounted  the  same,  and  made  use  of  the  proceeds 
in  their  business,  and  I  say  that  such  dealings  with  my  property; 
if  they  took  place,  were  wholly  without  my  sanction,  and  that  I 
iiad  no  knowledge  of  the  receipt  of  such  moneys,  and  at  the  time 
I  received  that  account  I  believed  it  to  be  correct  as  to  dates  and 
other  particulars.  I  had  no  occasion  to  suspect  the  contrary.  1 
had  no  knowledge  of  the  position  of  the  bankrupts  at  the  time  I 
received  the  cheque  in  question,  and  I  believed  them  to  be  highly 
respectable  and  responsible  men  ;  and  relying  on  their  integrity,  I 
intrusted  them  with  my  wool  to  sell  for  me,  and  I  received  the 
cheque  for  £912  Ss.  ±d.  in  perfect  good  faith,  as  being  the  proceeds 
of  part  of  the  wool  I  had  intrusted  to  them  to  sell  for  me.  At  the 
time  I  received  this  cheque  for  X912  8s.  W.,  I  had  no  immediate 
necessity  for  sending  more  wool  for  sale,  but  I  had  a  large  quantity 
of  wool  remaining  in  the  hands  of  the  bankrupts  as  my  agents, 
and  I  should  have  left  the  same  with  them  for  sale  if  it  had  not 
been  for  their  stopping  a  few  days  afterwards." 

It  was  urged  on  the  pait  of  the  appellant  that,  by  the  usage  of 
the  Bradford  market,  where  the  factor  is  intrusted  to  sell  on  a  del 
credere  commission,  the  proceeds  of  the  goods,  when  sold,  become 
the  property  of  the  factor,  although  the  goods,  as  long  as  they 
remain  in  specie,  are  the  property  of  the  consignor,  and  affidavits 
were  filed  in  support  and  against  this  alleged  custom. 

Mr.  De  Gex,  Q.  ('.,  and  Mr.  Robertson  Griffiths,  for  the  appellant : 
Prima  facie,  this  payment  was  a  fraudulent  preference,  as  it  was 
made  by  the  bankrupts  when  their  affairs  were  in  a  hopelessly 
insolvent  condition.  The  learned  Judge  thought  that  on  two 
grounds  the  payment  must  be  supported  :  first,  that  the  relation  of 
principal  and  factor  was  established  between  Hitchcock 
and  the  *  bankrupts;  secondly,  that  the  bankrupts  did  not  [*362] 
think  that  they  were  hopelessly  insolvent.  As  to  the  first 
objection,  the  evidence  shows  that  the  factor  treated  the  wool  as 
his  own,  that  he  paid  the  money  received  on  the  sale  of  it  into  his 
own  account,  and  Hx parte  White,  L.  R.,  6  Oh.  397,  40  L.  J.  Bank. 
73,  shows  that  in  transactions  similar  to  this  the  so-called  factor 
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is  in  reality  a  purchaser  from  his  consignor.  The  custom  of  the 
Bradford  market  shows  that  a  wool  factor  always  treated  the  money 

received  from  the  sale  of  wool  as  his  own.  If  the  factor  is  paid  by 
a  bill,  he  discounts  the  same,  which  lie  would  not  lie  at  liberty  to 
do  if  he  was  merely  a  factor.  If  the  relation  of  trustee  and  cestui 
que  trust  did  exist,  none  of  the  moneys  can  be  traced,  and  a  debt 
arising'  from  a  breach  of  trust  is  on  the  same  footing  as  any  other 
debt  under  the  bankruptcy  law.     Wilson  v.  Balfour,  2  Camp.  579. 

As  to  the  second  objection,  it  is  immaterial  whether  the  payment 
was  made  in  contemplation  of  bankruptcy  or  not,  as  by  sect.  92  of 
the  Bankruptcy  Act,  1869,  it  is  enacted  that  the  payment  shall  In- 
deemed  fraudulent  and  void  as  against  the  trustee  if  bankruptcy 
occur  within  three  months.  Robson  on  Bankruptcy,  page  118.  If, 
however,  it  is  still  necessary  to  consider  whether  or  not  it  was 
made  in  contemplation  of  bankruptcy,  we  must  be  guided  by  the 
principles  of  the  old  law.  by  which  this  payment  would  dearly  be 
considered  as  being  so  made.  Nuncs  v.  Carter, 1j.  R,  1  I*.  ( '.  342,  36 
L.  J.  P.  C.  12;  Gibson  v.  Boutts,S  Scott,  229;  Aldred  v.  Constable, 
4  Q.  B.  074, 12  L.  J.  Q.  B.  253  ;  Marshall  v.  Lamb,  5  <t>.  I'..  L15, 13  L. 
J.  Q.  B.  75.  If  the  exception  at  the  end  of  the  92ml  section  is  to 
be  construed  in  its  widest  meaning  such  a  thing  as  a  fraudulent 
preference,  as  formerly  known,  could  ha  idly  exist.  Nearly  every 
payee  is  ignorant  of  the  state  of  his  debtor's  affairs,  and  the  words 
"  in  good  faith  "  must  be  extended  to  the  payer,  and  "  valuable  con- 
sideration "  must  be  taken  to  mean  present  and  not  past  considera- 
tion, which  would  be  available  to  the  other  creditors. 

Mr.  Little,  Q.  C,  and  Mr.  Winslow,  for  the  respondent,  were  not 
called  upon. 
[*  363]       *  Sir  James  Bacon,  C.  J.,  after  stating  the  nature  of  the 
application  and  the  decision    of  the  County  Court  Judge, 
continued :  — 

Although  the  Bankruptcy  Act,  18G9,  is  the  first  statute  which 
contains  an  express  and  direct  enactment  upon  the  subject  which 
has  long  been  known  and  called  and  dealt  with  by  the  name  of 
"  fraudulent  preference,"  and  although  that  statute  lays  down  the 
law  in  phrases  not  used  in  the  preceding  statutes,  I  have  no  reason 
to  think  it  introduces  in  effect  any  new  principle  applicable  to  the 
subject.  Before  that  Act  it  was  necessary,  in  order  to  constitute 
fraudulent  preference,  that  two  things  should  concur, —  the  pay- 
ment must  have  been  voluntary  on  the  part  of  the  debtor,  and  it 
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must  have  been  in  contemplation  of  bankruptcy.  With  respect  to 
the  first  of  these  conditions,  the  current  of  the  more  recent  deci- 
sions had  established  that  an  earnest  request  by  a  creditor,  although 
not  accompanied  by  a  threat  or  remonstrance  or  very  positive 
demand,  would  be  enough  to  deprive  the  payment  of  that  voluntary 
character  which  would  tend  to  make  it  impeachable;  and  with 
regard  to  the  second,  that  where  a  man  was  in  such  a  hopeless  state 
of  insolvency  as  that  it  was  impossible  for  him  to  satisfy  his 
creditors  or  to  carry  on  his  business,  he  must  be  held  to  have  con- 
templated bankruptcy  ;  and  upon  these  principles  it  was  that  juries, 
before  whom  such  questions  commonly  arose,  were  directed  by  the 
.Fudges  to  consider  whether,  upon  the  facts  proved,  the  just  infer- 
ence was  that  a  fraudulent  preference  had  been  made  or  intended 
by  the  debtor.  There  are  very  numerous  cases  in  which  the  ques- 
tion has  been  raised,  and  the  circumstances  have  been  various,  and 
frequently  complicated  ami  nice;  but  in  all  of  them  the  principles 
I  have  adverted  to  have  regulated  the  decisions. 

It  has,  however,  never,  that  I  know  of,  been  suggested  that  a 
payment  in  the  ordinary  course  of  trade,  the  honouring  bills  of 
exeiiange  presented  at  their  maturity,  or  tin-  payment  of  debts 
w.'/ich  had  become  due  in  the  usual  and  customary  manner,  or  pay- 
ments made  in  fulfilment  of  a  contract  Or  engagement  to  pay  in  a 
particular  manner  or  at  a  particular  time,  were  open  to  any  objec- 
tion on  the  ground  of  their  being  voluntary,  even  although  they 
wre  made  without  any  express  demand  by  the  creditor,  unless, 
indeed,  the  creditor  had  at  the  time  notice  of  an  act  of  bankruptcy 
committed  by  the  debtor.  To  hold  otherwise  would  be  to 
embarrass  *  and  impede  the  most  ordinary  every-day  tran-  [*  3  1} 
sactions  of  commerce,  and  to  make  it  impossible  for  cred- 
itors to  know  when  the  payments  received  by  them  in  good  faith 
and  in  common  course  could  be  maintained  by  them  or  not. 

It  is,  however,  necessary  to  consider  the  express  provisions  of  the 
Bankruptcy  Act,  1869.  The  92nd  section  provides  that  every  pay- 
ment made  by  any  person  unable  to  pay  his  debts  as  they  become 
due  from  his  own  moneys  in  favour  of  any  creditor,  with  a  view 
of  giving  such  creditor  a  preference  over  the  other  creditors  within 
three  months  of  the  person  so  paying  becoming  bankrupt,  shall  be 
deemed  fraudulent  and  void  as  against  the  trustee  in  bankruptcy. 

If  the  clause  stopped  there,  it  no  doubt  gets  rid  of  any  question 
which  can  be  raised  respecting  the  "contemplation  of  bankruptcy," 
vol.  iv.  —  6 
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the  solution  of  which  had  sometime  en  ated  considerable  difficulty. 
The  only  condition  prescribed  by  the  in  this  re  that 

the  debtor  be  "  unable  to  pay  his  debts  as  they  become  due  from 
his  own  moneys,"  and  this,  be  it  observed,  is  applicable  Lo  debtors 
generally,   whether   in   trade;  or  not.     But,  then,  it    adds  ano 

qualification  or  condition,  which  is  the  very  life  and  essem i'  the 

enactment,  the  payment  so  made  must,  in  order  to  be  void 
made,  "in  favour  of  any  creditor  with  a  view  of  giviug  such  cred- 
itor a  preference  over  the  other  creditors."  So  that  unless  if  ran 
lie,  made  clearly  apparent,  and  to  the  satisfaction  of  tin-  (.''ant 
which  has  to  decide,  that  the  debtor's  sole  motive  was  to  prefer  the 
creditor  paid  to  the  other  creditors,  the  payment  cannot  he  im- 
peach* d,  even  although  it  he  obviously  in  favour  of  ;i  creditor.  The 
act  of  the  debtor  is. alone  to  be  considered  -the  object  and  pur- 
pose for  which  the  payment  is  made  can  alone  he  inquired  into  — 
and  although  it  is  perfectly  legitimate,  and  in  all  casi  -  requisite, 
that  all  the  attending  circumstances  should  he  carefully  investi- 
gated, yet  if  the  act  done  can  he  properly  referred  to  some  other 
motive  or  reason  than  that  of  giving  the  creditor  paid  a  preference 
over  the  other  creditors,  then  I  conceive  neither  the  statute,  nor 
any  principle  of  law  or  policy,  will  justify  a  Court  of  Law  in  hold- 
ing that  the  payment  is  fraudulent  or  void.  And  that  this  must 
be  so  is,  in  my  judgment,  tendered  ^t ill  more  plain  from  the  subse- 
quent provision  in  the  same  clause;  for  the  first  part  of  the 
[*365]  section  having  *  dealt  only  with  the  act  and  motive  of  the 
debtor,  it  is  provided  that  the  enactment  making  void 
the  payment  ''shall  not  affect  the  rights  of  a  payee  in  good  faith 
and  for  valuable  consideration,"  a  provision  which  was  obviously 
just,  and  not  more  just  than  necessary,  in  order  to  avoid  the  incon- 
veniences which  would  arise  in  the  commercial  world,  and  even 
beyond  its  pale,  if  persons  receiving  payment  of  their  just  demands 
received  such  payment  at  the  risk  of  having  to  refund  it  in  c 
quence  of  the  improper  motive  actuating  their  debtor,  but  of  which 
motive  they  had  no  cognizance,  and  in  which  they  had  in  no  degree 
participated. 

The  suggestion  of  a  local  custom  at  Bradford,  by  which  the 
wool-broker  became  the  principal,  and  was  entitled  to  sell  the  wool 
as  his  own,  to  deal  with  the  proceeds  as  his  own,  and  so  to  free 
himself  from  the  contract  upon  the  faith  of  which  lie  had  been 
intrusted  by  the  consignee  with  the  goods,  in  mv  opinion  wholly 
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fails  of  proof  as  a  binding  custom.  But  if  the  custom  had  been 
established,  il  would  not  have  affected  the  question  ;  for  the  appel- 
lant does  not  dispute  that  in  the  course  of  the  dealing  the  bank- 
rupts became  indebted  to  Mr.  Hitchcock  in  that  amount  which 
■  paid  him  on  the  16th  of  August;  and  I  agree  with  the  learned 
Judge  that  the  case  of  Ex  parte  White,  L.  K..  »'>  Ch.  397,  40  L.  J. 
Bank.  73,  lately  decided  by  the  Lords  Justices,  and  now  under 
appeal  to  the  House  of  Lords,  has  no  application  whatever  to  the 
case  now  under  discussion.  All  that  their  Lordships  decided  in 
that  case  was.  that  Nevill  was  debtor  to  Towle  for  the  goods  which 
had  been  consigned  to  him  for  sale,  and,  as  a  consequence,  that 
Towle  could  not  claim  as  a  creditor  against  the  firm  of  Jourdan  & 
''<>..  into  whose  hands  the  proceeds  of  the  goods  sold  by  Nevill  had 
been  paid.  No  such  question  arises  here;  but  tin'  only  contention 
•on  tie'  }>art  of  the  appellant  is,  that  the  bankrupts,  tin-  sole  debtors 
to  Hitchcock,  have  made  a  payment  in  respect  of  that  debt,  which 
the  statute  declares  to  be  fraudulent  and  void.  The  appeal  must, 
therefore,  be  dismissed   with  costs. 

ENGLISH    NOTES- 

The  provisions  of  the  Bankruptcy  Act  1883  with  respect  to  fraudu- 
lent preferences  are  contained  in  .section  48:  "Every  conveyance  or 
transfer  of  property,  or  charge  thereon  made,  every  payment  made, 
every  obligation  incurred,  and  every  judicial  proceeding  taken  or  suf- 
fered, by  any  person  unable  to  pay  his  debts  as  they  become  due  from 
his  own  mmiey,  in  favour  of  any  creditor,  or  any  person  in  trusl  for  any 
creditor,  with  a  view  of  giving  such  creditor  a  preference  over  the  other 
creditors,  shall,  if  the  person  making,  taking,  paying,  or  suffering  the 
same,  is  adjudged  bankrupt  on  a  bankruptcy  petition  presented  within 
three  months  after  the  date  of  making,  taking,  paying,  or  suffering  the 
same,  be  deemed  fraudulent  and  void  as  against  the  trustee  in  bank- 
ruptcy.'"' There  is  no  relation  back  to  the  presentation  of  the  petition 
or  prior  act  of  bankruptcy,  where  a  debtor  is  adjudged  a  bankrupt  under 
the  provisions  of  the  Bankruptcy  A.c1  1890  (53  &  54  Vict.  c.  71),  s.  '■> 
(15),  hy  reason  of  a  composition  scheme  falling  through.  Ex  parte 
McDermott,  I<>  re  McHenry  iC.  A.  1888),  21  Q.  lb  1).  580,  36  W.  K. 
725. 

It  is  essential  that  the  person  obtaining  a  benefit  should  be  in  tin- 
strictest  sense  a  creditor.  Ex  j,it,i<-  Kelly  &  Co.,  In  re  Smith,  Firm- 
ing &  Co.  (C.  A.  1879),  11  Ch.  D.  306,  48  L.  J.  Bank.  65,  40  L.  T. 
404;    Ex  parte  Stub  bins,  In  re  Wilkinson  (C.  A.  1881  I,  17  Ch.  D.  5S, 
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50  L.  J.Ch.  547,44  L.  T.  877;  Ex  parte  Taylor,  la  re  Golds  mid  (C.  A. 
188C),  18  Q.  B.  D.  295,  50  L.  J.  Q.  B.  195.  The  Court  must  find  as 
a  fact  that  there  was  an  intention  to  give  a  preference  to  the  creditor. 

Ex  parte  Taylor,  In  re  Goldsmid  (supra).  An  actual  sale  of  goods  for 
uionev,  with  which  the  debtor  intends  to  make  a  payment  which  can 
be  set  aside  under  this  section,  cannol  be  impeached,  although  the  pur- 
chaser knows  that  to  be  the  intention  of  the  debtor.  Ex  parte 
Stubbins,  In  re    Wilkinson,   supra. 

Where  a  creditor  insists  upon  a  payment  or  security,  as  a  condition 
to  the  supply  of  goods  upon  a  fresh  credit,  the  payment  or  security  can- 
not be  set  aside  as  a  fraudulent  preference,  Ex  parte  Topham,  Jn  re 
Walker  (Ch.  App.  1873),  L.  E.,  8  Ch.  614,  42  L.  J.  Bank.  57,  28  L. 
T.  71G;  and  it  is  immaterial  that  goods  have  not  been  supplied  under 
the  arrangement  (s.  c).  It  has  to  be  determined,  as  a  question  of 
fact,  whether  or  not  the  real,  dominant,  or  substantial  object  of  (lie 
debtor  was  to  give  a  preference.  Ex  parte  Griffith.  In  re  Wilcoxon 
(C.  A.  1883),  23  Ch.  D.  69,  52  L.  J.  Ch.  717,  48  L.  T.  450;  Ex  parte 
Bill  la  re  Bird  (C.  A.  1883),  23  Ch.  1).  095.  52  L.  J.  Ch.  903.  19  L. 
T.  278;  Ex  parte  Lancaster,  In  re  Marsden  (C.  A.  1883),  25  Ch.  I). 
311,  53  L.  J.  Ch.  1123,  50  L.  T.  223;  Ex  parte  Taylor,  la  re  Gold- 
smid (C.  A.  1886),  18  Q.  B.  D.  295,  56  L.  J.  Q.  B.  195;  Ex  parte 
Gaze,  In  re  Lane  (1889),  23  Q.  B.  D.  74,  58  L.  J.  Q.  B.  373;  Ex  parte 
Tweedale,  In  re  Tweedale  (1892),  1892,  2  Q.  B.  216,  61  L.  J.  Q.  J'.. 
505.  The  threat  of  legal  proceedings  is  not  per  se  sufficient  pressure. 
Ex  parte  Hall,  In  re  Cooper  (C.  A.  1882),  19  Ch.  D.  580,  51  L.  J.  Ch. 
556,  46  L.  T.  549.  Possession  of  chattels  given  to  the  grantee  of  ;i 
bill  of  sale  to  prevent  the  operation  of  the  reputed  ownership  clause  is 
not  a  conveyance  or  transfer  of  property  within  the  section.  Ex  parte 
Symmons,  In  re  Jordan  (C.  A.   1880),  14  Ch.  D.  693,  43  L.  T.   106. 

The  Bankruptcy  Act  1869  (32  &  33  Vict.  c.  71),  s.  92.  which  cor- 
responded with  the  48th  section  of  the  Bankruptcy  Act  1883  (46  &  47 
Vict.  c.  52),  above  set  out,  provided  that  the  section  should  not  affect 
"the  rights  of  a  purchaser,  payee,  or  incumbrancer  in  good  faith  and  for 
valuable  consideration."  These  wTords  were  held  to  apply  to  a  creditor, 
and  not  merely  to  a  transferee  of  the  creditor;  and  accordingly  a  creditor, 
who  had  received  a  payment  under  discount  and  rebate  for  goods  sup' 
plied  before  the  credit  had  expired,  but  without  knowledge  or  sus- 
picion of  the  true  state  of  the  vendee's  circumstances,  was  held  to  be 
protected.  Butcher  v.  Stead  (H.  L.  1875),  L.  R.,  7  H.  L.  839,  44  L.  3. 
Bank.  129,  33  L.  T.  541.  The  language  of  the  corresponding  proviso 
in  the  Bankruptcy  Act  1883  is  probably  intended  to  incorporate  the 
effect  of  this  decision.  It  runs:  "This  section  shall  not  affect  the 
rights  of  any  person  making  title  in  good  faith  and  for  valuable  con- 
sideration through  or  under  a  creditor  of  the  bankrupt." 
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AMERICAN   NOTES. 

A  preference  by  the  debtor,  to  be  void  under  tin-  Bankrupt  Act,  must  be 
the  voluntary  act  of  the  debtor,  and  not  arise  in  consequence  of  any  previous 
agreement  with  his  creditor  for  security.  Smoot  v.  More/muse,  8  Alabama, 
370;    12  Am.  Dec.  044. 

The  doctrine  of  the  principal  case  was  advanced  in  Crawford  v.  Taylor, 
(i  (Jill  &  Johnson  (Maryland),  323;  26  Am.  Dec.  .17!).  under  the  Insolvency 
Act,  the  Court  observing  that  the  creditors  "did  afterwards  demand  it" 
(the  loan),  "  and  were  urgent  and  pressing  for  payment,  and  prescribed  the 
particular  mode  and  the  particular  time  tor  the  redemption  of  his  pledge, 
neither  the  time  nor  the  mod'  being  inconsistent  with  his  ability  or  his  obli- 
gation. .  .  .  A  man  may  yield  more  readily  to  the  solicitation  of  a  creditor 
to  whom  he  is  under  peculiar  pecuniary  obligations.  .  .  .  Bui  there  is  not  in 
the  whole  testimony  one  solitary  fad  thai  goes  to  show  that  he  ever  moved 
in  the  matter,  or  suggested  to  him  tie'  necessity  of  making  a  demand  noon 
him;  nor  indeed  is  there  ih"  leasl  evidence  of  his  intention  to  do  this,  or  any 
other  act  which  should  make  it  necessarj  .or  him  to  discontinue  his  business 
and  trade,  or  to  diminish  Its  extent,  until  (-he  appellants  required  of  him  the 
delivery  of  so  much  of  his  stork  of  goods  as  was  necessary  to  discharge  their 
claims.  .  .  .  The  creditor  is  entitled  to  use  vigilance  and  obtain  security,  as  well 
before  as  after  the  debt  is  payable,  etc.''  See  Woodbury  v.  Bowman,  1  1  Maine, 
154;  31  Am.  Dec.  10.  See  also  Dow  v.  Sargent,  15  New  Hampshire,  115;  41 
Am.  Dee-.  684,  in  which  the  solicitation  of  the  creditor  was  an  ingredient. 

The  doctrine  of  pressure  is  repudiated  m  Rison  v.  Knapp,  1  Dillon  (U.  S. 
Circ.  Ct.).  186;  /,'<  Batchelder,  1  Lowell  (U.  S.  (ire.  Ct.),  373;  Denny  v. 
Dana,  2  Cushing  (Mass.),  170:  In  re  Jackson  Iron  J/.  Co.,  15  Bankruptcy 
Register  (U.  S.  Circ.  Ct),  411. 
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(h.  l.  1877.) 

RULE. 

Where  a  member  of  the  Stock  Exchange,  being  unable 
to  meet  his  engagements  there,  makes  a  formal  declaration 
to  the  proper  officer  of  the  Society,  having  the  effect. 
according  to  the  rules  of  the  Society,  that  he  is  called 
upon  to  pay.  and  does  pay.  a  sum  of  money  forming  a 
large  part  of  his  available  assets  to  that  officer.  This  was 
held,  upon  an  ensuing  bankruptcy,  a  fraudulent  preference, 
and  the  money  ordered  to  be  paid  over  to  the  trustee  for 
distribution  in  the  bankruptcy. 
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3  App.  Cas.  213-238  (s.  c.  47  L.  J.  Bank.  11  ;  37  L.  T.  758  ;  26  W.  R.  62). 

[213]  This  was  an  appeal  against  a  decision  of   the   Court  of 

Appeal  in  Bankruptcy,  by  which  the  appellants,  the  two 
[*  214]  assignees  officially  *  appointed  under  the  authority  of  the 
committee  of  the  Stock  Exchange  in  the  matter  of  J.  K. 
Cooke,  a  defaulter  on  the  Stock  Exchange,  were  ordered  to  pay  over 
to  the  respondent,  the  trustee  in  bankruptcy  of  Cooke's  estate,, 
a  sum  of  £5000.1 

Cooke  had  been  for  some  years  a  member  of  the  Stock  Exchange. 
On  the  27th  of  April,  1876,  being  severely  pressed  by  his  Stock 
Exchange  engagements,  he  wrote  to  the  secretary  of  the  Stuck 
Exchange  announcing  his  inability  to  meet  these  engagements. 

There  is  a  body  of  rules  regulating  the  conduct  to  be  observed 
under  such  circumstances  by  members  of  the  Stock  Exchange,  and 
by  one  of  these  rules  two  of  the  members  are  annually  appointed 
to  act,  upon  any  declaration  of  default,  as  assignees  of  the  default- 
ing member,  to  obtain  his  books  and  statement  of  accounts,  and  to 
attend,  and  recpuire  him  to  attend,  the  meetings  of  his  creditors. 
In  1876  the  two  gentlemen,  now  appellants,  held  that  office.  On 
receiving  Cooke's  declaration  of  default  they  gave  notice  of  it  to- 
the  Lank  of  England,  where  he  kept  his  banking  account.  On  the 
27th  of  April  they  held  a  meeting  of  the  Stock  Plxchange  cred- 
itors of  Cooke ;  he  attended,  his  own  accounts  were  produced, 
and  Cooke  was  asked,  among  other  things,  if  he  did  not  owe 
money  to  other  people,  and  especially  to  his  father-in-law,  Mr. 
Mackenzie.  Cooke  then  said  that  he  had  no  liabilities  outside 
the  Stock  Exchange,  and  that  the  various  sums  of  money  he  had 

1  4  Ch.  Div.  555;  40  L.  J.  Bank.  34,  148.   Creditors   for   differences   hare  a 

/imii.  Ex  parte  Saffery,  In  re  Cooke;  where  prior  claim  on  nil  differences  received  by 

the  rules  of  the  Stock  Exchange  on  this  the  defaulter's  estate, 

subject  are    fully    set    out.      It    is    suffi-  153.    The  committee  will  not  recognise 

cieni   here  to  state  the  effect  of  some  of  any  payment  or  claim  that  does  not  arise 

them  :  —  from  a  Stock  Exchange  transaction. 

16.    A  member  may  be  expelled  or  sus-  The  committee  may  re-admit  a  defaulter, 

pended  by  a  decision  of  the  committee  of  and  the  I56th,  1 63rd,  and  164th  rules  de- 

the  Stock  Exchange.  scribe    the    circumstances    under    which 

142.    A    member    unable    to    fulfil  his  re-admission  may  take  place, 

engagements  may,  by  the  committee,  be  167.    "The  assignees  shall  collect   ami 

declared  a  defaulter.  pay  the  assets  to  the  credit  of  their  joint 

I4.'5.    ( )u  such  declaration  lie  ceases  to  account  at  a  banker's,  and  shall  distribute 

be  a  member.  the  same  as  soon  as  possible." 
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received  from  Mr.  Mackenzie  were  gifts.  The  Stock  Exchange 
creditors  consented  to  receive  a  composition.  Cooke  asserted  the 
possession  of  property  amounting  to  £8000,  and  was 
required  to  *  give  to  Mr.  Tomkins  a  cheque  on  the  Bank  [*  215] 
of  England  for  £5000,  as  a  sum  to  rather  more  than  that 
amount  was  there  standing  to  his  credit.  He  did  so,  and  the 
appellants  (attended  by  Cooke's  clerk)  received  the  money.  They 
received  it  on  behalf  of  Cooke's  Stock  Exchange  creditors,  and 
afterwards  apportioned  it  among  them. 

On  the  13th  of  May  Cooke  tiled  a  petition  for  liquidation  in  the 
London  Bankruptcy  Court,  and  on  the  1st  of  June  he  was  adjudi- 
cated a  bankrupt.  In  the  meantime  lie  had  admitted  the  existence 
of  other  debts,  out  of  the  Stock  Exchange,  and  had  acknowledged 
advances  to  have  been  made  by  Mr.  Mackenzie,  his  father-in-law, 
to  the  extent  of  .£107,000.  The  respondent,  Mr.  Saffery.  who 
was  appointed  trustee  in  Cooke's  bankruptcy,  applied  to  the  Bank- 
ruptcy Court  for  an  order  on  the  appellants  to  pay  over  to  him. 
as  trustee  on  behalf  of  the  general  creditors,  the  sum  of  £5000 
which  they  had  received  under  Cooke's  cheque.  The  order  was 
by  the  Registrar  refused.  On  appeal  to  the  Lords  Justices  in 
Bankruptcy,  the  Registrar's  decision  was  reversed.  This  appeal 
was  then  brought. 

Mr.  De  Gex^Q.  C,  and  Mr.  Herschell,  Q.  C.  (Mr.  Finlay  Knight 
was  with  them),  for  the  appellants  :  — ■ 

This  was  not  an  act  of  voluntary  preference.  ( 'ooke  was  under 
pressure  at  the  moment,  a  pressure  which  he  could  not  resist. 
This  was  not,  therefore,  like  the  case  of  Wilson  v.  Day,  2  Burr. 
827,  where,  too,  the  Court  went  on  the  ground  that  the  assignment 
was  of  all  the  property  of  the  debtor.  Nor  was  it  like  the  case  of 
Harman  v.  Fislier,  Cowp.  117.  where  the  act  done  was  undoubt- 
edly an  act  of  voluntary  preference.  In  Hartshorn  v.  Slodden, 
2  Bos.  &P.  582,  a  debtor  gave  goods  out  of  his  shop  in  part  payment 
of  a  bond  not  then  due,  and  shortly  afterwards  became  bankrupt  ; 
but  even  there  it  was  held  that,  under  the  circumstances,  the  act 
was  not  void  as  a  fraudulent  preference.  [The  Lord  Chancellor  : 
Could  the  agreement  of  the  Stock  Exchange  creditors  to  get  in 
this  way  all  they  could,  defeat  the  rights  of  the  general  creditors  ?] 
In  itself  what  was  done  here  was  perfectly  lawful.  The 
creditors  did  not  get  the  whole  of  their  *  debts ;  they  [*  216] 
assented   to   a   composition,   and   they  received  a  sum  on 
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account  of  it.  They  had  a  perfect  right  to  do  so.  Van  Gasteel  v. 
J  looker,  2  Ex.  691  ;  18  L.  J.  Ex.  9,  decided  that,  in  order  to  render 
a  preference  on  the  eve  of  bankruptcy  valid,  it  was  not  necessary 
that  there  should  be  a  previous  threat  or  pressure  with  an  imme- 
diate power  of  enforcing  it.  Bui  here  there  was  pressure,  and 
there  was  also  the  power  of  enforcing  it,  as,  for  instance,  by 
expulsion  from  the  Stock  Exchange.  [Lord  Blackburn:  That  is 
not  legal  pressure.]  But  the  law  recognises  any  pressure  which 
naturally  produces  its  effect  on  the  mind  of  the  debtor.  An 
assignment,  under  pressure,  of  part  of  the  debtor's  property  is  not 
an  act  of  bankruptcy.  Smith  v.  Timms,  1  H.  &  C.  849 ;  32  L  .). 
Ex.  215.  The  existence  of  pressure  makes  all  the  difference, 
Tempest's  Case,  L.  I;.,  6  Ch.  70;  40  L.  J.  Hank.  22;  Topham's 
Case,L.  R.,  8  Ch.  614;  42  L.  J.  Bank.  57;  Brown  v.  Kempton, 
L9  L.  J.  C.  P.  169,  p.  73,  ante;  and  honestly  yielding  to  such  a 
pressure,  and  giving  up  a  portion  of  the  property,  could  not  be 
treated  as  a  fraudulent  preference. 

What  was  done  did  not  amount  to  an  act  of  bankruptcy,  and  the 
pressure  was  used,  and  the  cheque  obtained,  before  any  act  of 
bankruptcy  was  committed.  In  no  way  whatever  did  the  facts  of 
the  case  bring  it  within  the  92nd  section  of  '32  &  .">.'->  Vict.  c.  71 
(Bankruptcy  Act,  1869). 

That  Act  did  not  alter  the  law  of  fraudulent  preference,  and  the 
case  here  being  clearly  not  a  fraudulent  preference  within  the  old 
law,  the  transaction  must  be  treated  as  valid. 

If  all  the  property  of  the  debtor  had  been  assigned;  if  there 
had  been  a  real  cessio  bonorum, that  might  have  rendered  the  trans- 
action invalid.  But  it  was  not  so ;  only  a  part  of  it  was  tranferred. 
Even  a  promise  to  assign  all  would  not  have  had  that  effect  : 
it  would  not  have  been  an  act  of  bankruptcy.  [Lord  Black- 
burn: If  there  is  a  promise  by  a  debtor  to  hand  over  the  whole  of 
the  property,  and  at  the  moment  a  part  is  handed  over  in  perform- 
ance of  that  promise,  would  that  amount  to  an  act  of  bankruptcy  ?] 
It  would  not,  A  deed  of  composition  did  not  constitute  an  act  of 
bankruptcy,  nor  did  a  deed  of  inspection.  A  denuding  himself  of 
all  his  property  in  favour  of  a  particular  creditor  would  be  an  act 
of  bankruptcy,  for  that  would  be  a  delaying  of  all  the 
[*217]  other  *  creditors,  and  perhaps  it  would  be  so  if  it  was  a 
colourable  surrender  of  the  part  of  the  whole.  Here  there 
was  no  pretence  to  say  that  it  was  anything  of  the  kind.     The 
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notice  by  the  Stock  Exchange  committee  to  the  Bank  of  England 
had    been  misunderstood   and  exaggerated.     It   had    none   of    the 
I  effect  of  a  distringas,  and  it  did  not  operate  on  the  whole 
property  of  Cooke. 

To  constitute  a  fraudulent  preference  in  such  a  case,  the  wrong- 
ful intentions  of  the  debtor  and  the  creditor  must  concur.  Cheese- 
bui'ough's  Case;  Ex  parte  Blackburn,  L.  R,  12  Eq.  358;  40  L.  J. 
Bank.  79,  p.  76,  ante.  There  was  nothing  of  the  kind  here, 
everything  that  was  done  was  done  bond  fide.  The  Stock  Exchange 
creditors  knew  that  they  were  creditors  of  Cooke.  They  were  told, 
and  they  believed,  that  Cooke  had  no  other  creditors,  and  they 
fairly,  and  even  generously,  said  that  if  he  would  secure  them  a 
certain  proportion  of  their  claims  by  way  of  composition,  they 
would  release  him  from  the  rest,  and  their  doing  so  would  have 
had  the  effect  of  securing  his  re-admission  to  the  Stock  Exchange. 
There  was  no  fraud  in  such  conduct,  and  it  was  important  to  him 
to  obtain  such  compromise,  for  then  he  might,  under  one  of  the 
rules  of  the  Stock  Exchange  (the  164th),  be  re-admitted  to  the 
body.  On  the  principle  adopted  in  Edwards  v.  Glyn,  2  Ell.  &  Ell. 
29  ;  28  L.  J.  Q.  B.  350,  and  on  the  construction  given  in  this 
House  in  Butcher  v.  Stead,  L.  R,  7  H.  L.  839;  44  I,  J.  Bank.  129, 
to  the  92nd  section  of  the  Bankruptcy  Act,  1869,  it  is  clear  that, 
there  being  here  no  fraudulent  intention  on  the  part  of  the  cred- 
itors; no  merely  voluntary  and  spontaneous  surrender  of  property 
by  the  debtor,  but  an  actual  pressure  on  him  to  which  he  was 
obliged  to  yield  ;  the  payment  made  by  him  was  valid,  and  cannot 
be  recalled. 

Mr.  Benjamin,  Q.  C,  and  Mr.  Bonier,  for  the  respondents,  were 
not  called  on  to  address  the  House. 

The  Lord  Chancellor  (Lord  Cairns)  :  — 

My  Lords,  the  question  in  this  appeal  is  as  to  the  right  of  the 
appellants,  who  are  styled  the  official  assignees  of  the  London 
Stock  Exchange,  to  retain  a  sum  of  £5000,  which  came  into  their 
hands  under  circumstances  to  which  I  shall  shortly  refer. 
The  *  bankrupt  Cooke  was  a  member  of  the  London  Stock  [*  218] 
Exchange,  and  in  the  month  of  April,  1876,  he  became 
unable  to  meet  his  engagements,  and  he  then  took  certain  steps 
which  will  have  to  be  particularly  mentioned,  and  as  to  which 
there  is  in  reality  no  dispute  of  fact  between  the  parties,  because 
the  narrative  of  what  was  done,  as  given  by  the  bankrupt,  tallies 
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iii  every  substantial  point  with  the  narrative  given  in  the  affidavit 

of  one  of  the  appellants. 

My  Lords,  what  the  bankrupt  says  is  this:  "On  the  27th  of 
April,"  1876,  "I  suspended  payment,  not  being  able  to  meet  ray 
engagements  on  the  Stock  Exchange,  On  the  next  day,  the  28tli 
of  April,  which  was  the  pay-day,  1  was  not  in  the  Stock  Exchange 
room  on  that  day  at  all.  I  was  in  the  room  on  the  26th  of  April 
last,  which  was  the  first  name-day.  I  knew  then  that  1  could  no! 
get  through  the  settling  without  help,  and  late  in  the  evening  of 
that  day,  after  business  hours,  1  knew  from  my  father-in-law's 
solicitors  that  he  had  refused  to  help  me,  and  1  still  hoped  that  1 
might  induce  him  or  Mr.  William  Mackenzie,  my  wife's  brother, 
and  the  eldest  son  of  Mr.  Edward  Mackenzie,  to  assist  me."  Then 
in  the  5th  paragraph  he  says:  "On  the  27th  of  April  I  went  to 
Mr.  William  Mackenzie,  who  (together  with  Mr.  Cunliffe,  his 
solicitor),  had  had,  on  behalf  of  his  father,  a  long  interview  with 
me  at  my  office  on  the  26th  to  consider  the  question  of  affording 
me  assistance  to  fulfil  my  engagements,  and  he  told  me  his  father  had 
decided  not  to  help  me  farther,  and  had  returned  home  to  Fawley 
Court.  This  was  about  ten  in  the  morning.  At  this  meeting  I 
asked  Mr.  William  Mackenzie  whether,  if  the  Stock  Exchange  did 
not  make  me  bankrupt,  his  father  would,  and  he  gave  me  to 
understand  he  would  not.  I  then  went  to  my  office,  and  wrote 
and  sent  a  letter  to  the  secretary  of  the  Stock  Exchange,  saying  I 
regretted  I  could  not  fulfil  my  engagements.  Before  writing  the 
letter  I  saw  Mr.  Parker,  one  of  the  secretaries,  and  told  him 
1  should  have  to  declare  myself,  and  I  asked  him  if  it  was 
advisable  to  call  together  some  of  my  largest  creditors  first,  or  to 
declare  myself  insolvent  at  once.  Mr.  Parker  said  it  would  not 
be  right  to  tell  one  more  than  another,  and  that  I  had  better 
declare  myself  at   once.     I   then    did    so   by   writing    the    official 

letter    before    referred    to,   and    my    failure    was    publicly 
*  219]  announced  *  in  the  room  in  the  usual  way  ;   that  was  at  or 

about  11  A.  M.  on  the  27th  of  April  last.  I  did  not  go 
into  the  Stock  Exchange  room  on  that  day,  the  27th  of  April,  ami 
have  not  been  in  it  since/'  Tn  the  10th  paragraph  he  says  :  "Im- 
mediately on  my  default  being  announced  in  the  house,  the  usual 
official  notice  thereof  was  sent  by  the  official  assignees  to  my 
bankers  —  the  Bank  of  England  —  which  1  am  informed  prac- 
tically  amounted  to  a  'distringas'  being  placed   on   my  balance. 
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Beyond  this  nothing  farther  occurred  that  I  recollect,  except  the 
closing  of  my  speculative  accounts  on  the  Stock  Exchange,  until  I 
received  the  usual  official  letter  from  the  official  assignees  of  the 
Stock  Exchange  (Messrs.  Tomkins  and  Lyon)  requesting  my  attend- 
ance with  my  books  at  a  meeting  on  that  afternoon  (the  27th  of 
April)."  My  Lords,  I  pause  there,  I  will  refer  afterwards  to  what 
took  place  at  the  meeting. 

Mr.  Lyon,  one  of  the  appellants,  says :  "  Cooke  was  a  member  of 
the  Stock  Exchange  in  accordance  with  the  rules  and  regulations 
then  existing  upon  the  Stock  Exchange,  and  of  which  a  copy  is  now 
produced  to  me  marked  '  A.'  On  the  27th  day  of  April,  1876,  the 
said  John  Edward  Cooke,  being  unable  to  meet  his  engagements  on 
the  Stock  Exchange,  announced  that  fact,  and  was  declared  a  de- 
faulter in  pursuance  of  the  aforesaid  rules.  Upon  the  28th  day  of 
April,  1876,  a  meeting  of  the  creditors  of  the  said  John  Edward 
Cooke  was  held  on  the  Stock  Exchange,  at  my  offices,  and  at  which 
meeting  Mr.  Charles  Branch,  of  the  firm  of  Messrs.  Foster,  Braith- 
waite,  &  Co.,nvas  appointed  chairman.  The  debts  then  due  by  the 
said  John  Edward  Cooke  upon  the  Stock  Exchange  amounted  to  the 
sum  of  £24,790." 

From  these  passages  which  I  have  read,  I  think  your  Lordships 
will  have  no  doubt  in  arriving  at  this  conclusion,  that  the  course 
taken  by  Cooke  the  bankrupt  was  in  point  of  fact,  and  was  meant 
to  be,  the  course  pointed  out  by  the  rules  of  the  Stock  Exchange 
which  are  referred  to.  He  was  a  member  of  the  Stock  Exchanoe, 
and  according  to  its  rules  he  obviously  desired  to  act.  These  rules 
are  put  in  evidence  on  the  part  of  the  appellants.  I  do  not 
propose  to  refer  to  them  because  they  have  very  recently  been 
under  the  notice  of  your  Lordships.  But  it  is  quite  evident 
from  *  those  rules  that  they  are  rules  which,  dealing  with  [*220] 
the  case  of  defaulters,  of  persons  unable  to  meet  their  en- 
gagements, provide  that  those  persons  are  to  make  known  the  facts 
of  their  case  to  their  creditors  upon  the  Stock  Exchange;  that  their 
estate  is  to  become  subject  to  the  intervention  and  the  collection  of 
the  official  assignees  of  the  Stock  Exchange  :  that  the  estate  is  to  be 
administered  in  such  a  way  as  that  there  may  be  equality  between 
all  their  creditors  upon  the  Stock  Exchange,  and  that  as  soon  as  that 
operation  has  been  performed  and  the  estate  of  the  defaulter  made 
available  for  the  equal  payment  of  his  creditors  upon  the  Stork 
Exchange,  the  question  of  whether  he  is  to  be  re-admitted  a  member 
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of  the  Stock  Exchange  or  not  is  to  be  considered  by  a  committee  of 
the  Stuck  Exchange  upon  certain  principles,  and  after  a  certain 
investigation  of  his  conduct  has  been  gone  through. 

I  wish,  in  order  that  I  may  not  have  to  return  to  the  subject,  to 
say  with  regard  to  those  rules,  although  your  Lordships  have  not 
called  upon  the  respondents  to  state  their  view  of  this  case,  that, 
so  far  as  my  own  opinion  goes,  I  can  see  nothing  whatever  in  those 
rules  which  is  deserving  of  any  animadversion  whatever.  They  seem 
to  me  to  be  judicious  and  business-like  rules.  They  do  not  seem  to 
me  to  be  rules  contemplating  or  intending  in  any  way  to  warp  or 
strain,  or  in  any  way  to  elude  or  defeat  the  operation  of  the  bank- 
ruptcy law  of  the  country,  but  they  are  rules  which,  from  the  very 
nature  of  the  case,  are  and  must  be  subject  to  one  infirmity,  namely, 
that  if  they  are  to  be  effectual  they  must  be  applicable  to  the  case 
of  a  person  who  not  merely  is  a  defaulter  upon  the  Stock  Exchange, 
but  who  has  no  creditors  outside  the  Stock  Exchange  :  because  if 
such  a  person  has  creditors  outside  the  Stock  Exchange,  the  general 
law  of  the  country  will  step  in  and  must  step  in,  and  will  give  to 
those  creditors  rights  which  these  rules  cannot  take  away  from  them, 
and  which  I  am  bound  to  say  these  rules  do  not  profess  to  attempt 
to  take  away  from  them.  Therefore,  although  everything  done  in 
the  domestic  forum  of  the  Stock  Exchange  under  those  rules  may- 
be done  according  to  the  rules,  and  may  be  most  wholesome  in  its 
operation  for  the  members  of  the  Stock  Exchange,  still,  what  is 
done  must  be  subject  to  the  rights  of  those  who  are  not 
[*221]  amenable  to  *  the  jurisdiction  of  the  Stock  Exchange,  and 
when  tin  isc  higher  rights  come  into  conflict  with  these  rules, 
of  course  these  rules  must  give  way  to  those  higher  rights. 

Now,  my  Lords,  let  us  see  what  took  place  and  what  was  done 
with  reference  to  Mr.  Cooke  in  pursuance  of  these  rules  of  the 
Stock  Exchange.  A  meeting  was  held,  the  meeting  to  which  lam 
about   In  refer,  and   I  agree  with    what    lias    been    said    on    behalf  of 

the  appellants  that  the  meeting  was  not  a  meeting  of  the  Stock 
Exchange  in  its  collective  capacity,  but  was  a  meeting  in  the  Stock 
Exchange  of  the  creditors  of  Cooke,  the  bankrupt,  and  what  was 
done  was  done  by  litem  and  not  by  the  Stock  Exchange  in  its  col- 
lective capacity.  What  was  done  was  this,  and* here  I  take  again 
the  two  narratives,  the  one  of  die  bankrupt,  the  other  of  the 
appellants.  The  bankrupt  says,  "I  attended  with  the  books  as 
requested,  and  the  result  was  thai    tic  creditors  decided  that  if  \ 
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could  get  enough  to  make  up  13s.  4td.  in  the  pound,  including  the 
assets  I  showed  (about  £8000),  the  .Stock  Exchange  would  be 
content;  I  had  given  nothing  up  to  them  at  that  time."  Now,  it 
appears  that  the  bankrupt  showed  assets  to  the  amount  of  £8000, 
of  which  a  sum  of  about  £5000  was  his  balance  at  the  Bank  of 
England.  The  rest,  as  I  understand  it,  was  not  ready  money  — 
was  either  debts  due  and  owing  to  him  or  property  of  some  other 
kind,  and  it  is  obvious  that  his  Stock  Exchange  debts  being 
£25,000,  £8000  alone  would  not  have  paid  the  13s.  4d.  in  the 
pound.  Then  he  proceeds,  "  It  was  known  that  I  had,  or  should 
have,  £5000  or  upwards  at  my  bankers,  which  amount  was  included 
in  my  representation  of  assets  at  the  meeting.  The  official 
assignees,  Messrs.  Tomkins  and  Lyon,  requested  me  to  give  them  a 
cheque  for  the  balance,  and  I  gave  them  next  day,  the  28th  of 
April,  a  cheque  for  £5000  for  distribution  among  my  Stock 
Exchange  creditors.  This  cheque  was  presented  by  Lyon  (in 
company  with  my  clerk)  at  the  bank  and  duly  paid." 

The  appellant  Lyon  in  his  affidavit  says  that  "  upon  the  28th 
day  of  April,  1876,  a  meeting  of  the  creditors  of  the  said  John 
Edward  Cooke  was  held  on  the  Stock  Exchange,  at  my  offices,  and 
at  which  meeting  Mr.  Charles  Branch,  of  the  firm  of  Messrs. 
Foster,  Braithwaite,  &  Co.,  was  appointed  chairman.  That  the 
debts  then  due  by  the  said  John  Edward  Cooke  upon  the 
Stock  *  Exchange  amounted  to  the  sum  of  £24,790.  That  [*222] 
upon  the  said  28th  day  of  April,  1876,  the  said  John  Edward 
Cooke  handed  over  for  distribution,  amongst  his  creditors  upon  the 
Stock  Exchange,  the  sum  of  £5000,  which  money  remained  in  the 
possession  of  myself  and  my  co-official  assignee  until  the  3rd  of 
May."     It  was  divided  as  a  dividend  on  the  3rd  of  May. 

This,  my  Lords,  is  the  sum  of  £5000  in  question,  and  the  first 
point  which  arises  upon  this  narrative  is  this,  Was  that  which 
was  done  on  the  27th  or  28th  of  April  a  payment  or  a  transfer  of 
a  specific  sum  of  money,  part  of  the  estate  of  the  bankrupt,  or  was 
it  in  point  of  fact  a  cessio  bonorum  by  the  bankrupt?  If  it  was  a 
cessio  bonorum  of  his  estate  generally,  it  is  unnecessary  to  consider 
any  farther  question,  —  any  question  of  fraudulent  preference,  or 
any  question  of  the  application  of  the  92nd  section  of  the  Bank- 
ruptcy Act,  1869.  Being  a  general  surrender  of  his  estate,  it  would 
of  itself  be  an  act  of  bankruptcy,  whatever  the  intent  and  purpose 
may  have  been,  and  would  therefore  be  void.     My  Lords,  I  am 
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bound  to  say  that  taking  the  narrative  of  the  bankrupt,  which 
appears  to  me  not  only  not  to  be  contradicted  by  the  appellants, 
but  to  be  very  strongly  confirmed  by  the  evidence  of  the  appellants, 
I  cannot  arrive,  as  a  matter  of  fact,  at  any  other  conclusion  than 
that  there  was,  and  that  there  was  meant  to  be,  on  the  part  of  the 
bankrupt,  a  general  cession  of  his  estate  for  the  purpose  of  its  being 
dealt  with  according  to  the  rules  of  the  Stock  Exchange.  I  can 
give  no  other  interpretation  to  these  words  :  "  I  attended  with  the 
books  as  requested,  and  the  result  was  that  the  creditors  decided 
that  if  I  could  get  enough  to  make  up  13s.  4<I.  in  the  pound,  includ- 
ing the  assets  I  showed  (about  £8000),  the  Stock  Exchange  would 
be  content."  He  does  not  say  that  he  repudiated  that  view,  that 
he  suggested  any  other  view,  that  he  withdrew  himself  from  the 
jurisdiction  of  the  domestic  forum,  and  declined  to  have  anything; 
farther  to  say  to  their  proceedings.  He  leaves  this  as  that  which 
was  the  result  of  what  took  place  between  himself  and  the  Stock 
Exchange  creditors,  and  the  result,  as  I  understand  it,  was  this,  that 
his  assets,  his  £8000,  were  to  go  as  far  as  they  would  towards  the 
making  up  of  13s.  4.d.  in  the  pound,  and  that  the  13s.  4d.  was  the 
sum  named  by  the  creditors  as  that  which,  if  it  could  be 
[*223]  made  up  by  him  from  some  one  *  quarter,  would  induce 
them  to  give  him  a  release  and  discharge  from  all  his  debts. 
It  was  attempted  in  argument  to  disconnect  this  from  that  which 
immediately  follows,  —  the  payment  of  the  £5000  ;  but  it  appears 
to  me  that  it  is  impossible  to  disconnect  the  two.  .  What  is  stated 
afterwards  is  this  :  "  The  official  assignees  requested  me  to  give 
them  a  cheque  for  the  balance  ;"  that  is,  the  balance  of  £5000  at 
the  bank.  No  doubt  they  made  that  request,  but  why  did  they 
make  that  request?  Because  the  bankrupt  had  put  himself  in  a 
position  by  which  it  was  his  duty,  according  to  the  rules  of  the 
Stock  Exchange,  to  make  the  official  assignees  of  the  Stock  Ex- 
change the  administrators  of  his  estate.  Accordingly,  turning  to 
that  which  was  the  part  of  his  estate  immediately  tangible  and 
immediately  realizable,  it  was,  of  course,  the  natural  step  for  the 
official  assignees  to  take,  to  request  him  to  give  them  a  cheque  for 
that  balance  so  immediately  realizable.  But  I  cannot  look  upon 
this  as  in  the  slightest  degree  analogous  to  a  payment  of  £5000 
disconnected  from  any  other  surrender  of  the  estate,  leaving  him 
the  possessor  of  the  remainder  of  his  estate,  leaving  him  still  mas- 
ter of  £3000  to  be  applied  to  other  creditors  or  for  other  purposes. 


R.  C.  VOL.  IV.]       SECT.  V. — FRAUDULENT    PREFERENCE.  95 

No.  9.  —  Tomkins  v.  Saffery,  3  App.  Cas.  223,  224. 

The  signing  of  the  cheque  for  the  £5000  was  part  and  parcel  of  the 
entire  cession  of  his  property  for  the  purpose  of  the  rules  of  the 
Stock  Exchange,  and  was  merely  implementing  the  provisions  of 
those  rules. 

My  Lords,  the  appellant  Lyon  in  his  affidavit  speaks  of  it  in 
exactly  the  same  way.  He  says  that  on  the  28th  of  April  a  meet- 
ing was  held,  and  the  debts  due  by  Cooke  upon  the  Stock  Exchange 
amounted  to  £24,790.  On  that  day  "  Cooke  handed  over  for  dis- 
tribution amongst  his  creditors  upon  the  Stock  Exchange  the  sum 
of  £5000,  which  money  remained  in  the  possession  of  myself  and 
my  co-official  assignee  until  the  3rd  of  May."  He  does  not  in  any 
way  controvert  one  word  of  the  statements  of  the  bankrupt  in  the 
affidavit  which  I  have  read.  If,  therefore,  the  matter  stood  there, 
I  should  be  obliged,  as  forming  a  conclusion  of  fact,  to  come  to 
the  conclusion  that  there  was  here  on  the  part  of  the  bankrupt  a 
cession  of  all  the  property  he  possessed  for  the  purposes  of  his 
business. 

Now,  my  Lords,  I  go  to  the  other  questions  that  have 
been  *  raised  in  the  case,  and  I  will  take  for  a  moment  [*  224] 
the  view  of  the  appellants,  that  this  as  a  matter  of  fact 
was  not  a  cession  of  the  whole  of  his  property,  but  was  a  payment 
of  £5000  under  the  circumstances  which  I  have  mentioned  ;  and 
then  I  ask  the  question,  how  far  can  that  payment  be  justified  hav- 
ing regard  to  the  provisions  of  the  92nd  section  of  the  Act  of  1S69  ? 
This  section  has  to  be  looked  at  in  two  parts.  There  is  first  an 
enacting  part,  declaring  what  transfers  of  property  shall  be  invalid, 
and  there  is  then  a  saving,  under  which  in  the  argument  it  was 
endeavoured  to  say  that  the  appellants  might  be  held  to  come. 
With  regard  to  the  first  part  of  the  section,  what  it  provides  is 
this  :  "  Every  conveyance  or  transfer  of  property,  or  charge  thereon 
made,  every  payment  made,  every  obligation  incurred,  and  every 
judicial  proceeding  taken  or  suffered  by  any  person  unable  to  pay 
his  debts  as  they  became  due,  from  his  own  moneys  in  favour  of 
any  creditor  or  any  person  in  trust  for  any  creditor,  with  a  view  of 
giving  such  creditor  a.  preference  over  the  other  creditors,  shall,  if 
the  person  making,  taking,  paying,  or  suffering  the  same,  become 
bankrupt  within  three  months  after  the  date  of  making,  taking, 
paying,  or  suffering  the  same,  be  deemed  fraudulent  and  void  as 
against  the  trustee  of  the  bankrupt." 

My  Lords,  this  payment,  looking  at  it  as  a  payment  of  £5000 
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simply,  is  clearly  a  payment  which  was  made  by  a  person  unable 
to  pay  his  debts  as  they  became  due,  from  his  own  moneys;  about 
that  there  is  no  dispute.  Then  was  it  made  with  a  view  of  giving 
the  creditors  to  whom  it  was  made  a  preference  over  the  other 
creditors.  Undoubtedly  the  debtor  had  other  creditors  at  the 
time.  The  relations  between  himself  and  his  father-in-law,  to 
which  an  allusion  is  made  in  the  affidavit  I  have  lead,  turned  out 
to  be,  and  are  now  admitted  to  be,  of  a  kind  which  made  Ids  father- 
in-law  not  a  donor  of  money  to  him,  but  a  creditor  for  money 
advanced  to  him.  Therefore,  looking,  as  your  Lordships  I  think 
must  look,  upon  Mr.  Cooke  as  being  possessed  of  the  knowledge 
which  he  ought  to  have  had,  and  winch  of  course  in  one  point  of 
view  he  really  had,  Mr.  Cooke  must  have  been  aware  of  the  exist- 
ence of  at  least  one  other  large  creditor,  and  he  therefore  must  have 
been  aware,  looking  to  what  his  estate  consisted  of,  that  that  vrhich 
he  was  doing  in  paying  the  £5000  would  have  the  effect  of 
[*  225]  giving  *  the  creditors  upon  the  Stock  Exchange  a  prefer- 
ence over  his  other  creditors. 
But  then  it  was  said,  Did  he  make  the  payment  with  the  view 
of  giving  that  preference?  That,  in  the  argument  of  the  appel- 
lants, was  said  to  depend  upon  this,  Was  the  payment  made  ur.der 
pressure  ?  It  was  said.  If  it  was  made  under  pressure,  it  is  the 
pressure  you  are  to  look  to,  it  is  the  pressure  you  are  to  take  as 
the  causa  causans  of  the  payment,  and  not  any  intention  of  giving 
a  preference  to  particular  creditors.  I  will  accept  for  this  purpose 
that  statement  of  the  law,  and  accepting  it,  I  am  bound  to  say, 
and  to  say  without  the  slightest  hesitation,  that  in  my  opinion 
there  was  no  pressure  whatever  here  leading  to  the  making  of  this 
payment.  The  creditors  upon  the  Stock  Exchange  were  not  the 
originators  of  that  which  was  done.  The  person  who  set  the 
machinery  in  motion  which  was  brought  into  active  operation 
over  this  £5000  on  the  28th  of  April  was  Mr.  Cooke  himself,  it 
was  he  who  (and  I  do  not  blame  him  for  this),  endeavouring  to 
comply  with  the  rules  of  the  body  to  wlrch  he  belonged,  announced 
to  that  body  that  he  was  unable  to  fulfil  his  engagements,  and 
being  a  defaulter,  and  making  it  known  to  his  Stock  Exchange 
creditors  that  he  was  a  defaulter,  thereupon  received  a  summons 
to  attend  a  meeting  of  those  creditors  ;  he  was  the  person  who  set 
the  machinery  in  motion.  In  attending  that  meeting  of  creditors, 
and  laying  before  them  a  statement  of  the  whole  of  his  property, 
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lie  again  was  complying  with  the  rules  of  the  Stock  Exchange,  and 
was  virtually,  according  to  those  rules,  making  his  creditors  the 
persons  to  judge  of  the  disposition  of  his  property.  And  then, 
having  thus  put  himself  in  the  position  in  which,  according  to  the 
rules  of  the  body,  it  became  his  duty  to  surrender  a  sum  of  £5000, 
he  signed  a  cheque  for  that  amount,  in  consequence,  no  doubt,  of 
the  request  of  the  official  assignees;  but  that  was  a  request  whirl i 
it  was  their  duty  to  make  by  reason  of  the  position  in  which  Cooke 
had  placed  himself.  Pressure,  therefore,  there  was  none.  The 
act  was  done,  the  payment  was  made,  as  a  part  and  parcel  of  that 
machinery  which  was  set  in  motion  by  the  bankrupt  himself. 

Therefore,  looking  at  the  first  part  of  the  92nd  section,  I  come 
without  hesitation  to  the  conclusion  that  here  was  a  payment  made 
by  a  person  unable  to  meet  his  regular  engagements,  and 
was  made  *  with  a  view  of  giving  a  preference  to  the  Stock  [*  22G] 
Exchange  creditors  over  such  other  creditors  as  he  had,  he 
himself  having  the  means  of  knowing,  and  therefore  being  a  person 
who  must  be  taken  to  have  known,  that  he  had  other  creditors. 

But  then,  my  Lords,  it  is  said  that  the  payment  is  to  be  pro- 
tected under  the  latter  words  of  the  92nd  section.  Those  final 
words  are  these,  "  but  this  section  shall  not  affect  the  rights  of 
a  purchaser,  payee,  or  incumbrancer  in  good  faith  and  for  valuable 
consideration."  My  Lords,  I  am  willing  to  take  it  that  we  have 
here  a  "  payee  "  or  payees  "  for  valuable  consideration,"  namely, 
pre-existing  debts.  But  are  they  to  be  taken  as  payees  "  in  good 
faith,"  within  the  meaning  of  this  section  \  Of  course  I  do  not 
speak  of  good  faith  in  a  moral  point  of  view.  They  may  have  be- 
lieved the  statement,  and  I  am  willing  to  take  it  that  they  did 
believe  the  statement  of  the  bankrupt  as  to  his  having  no  other 
creditors.  But  are  they  payees  in  good  faith  according  to  the 
test  which  is  laid  down  in  this  section,  a  test  derived  from  the 
operation  of  the  Bankruptcy  Law  ?  I  take  it  that  in  order  to 
give  any  meaning  to  the  words  "  in  good  faith  "  at  the  end  of  this 
section,  your  Lordships  must  hold  those  words  to  apply,  to  the 
matters  which  are  mentioned  in  the  earlier  part  of  the  section.  If 
you  find  a  person  receiving  a  payment  in  complete  ignorance  of, 
or  without  any  means  of  getting  information  with  regard  to,  the 
matters  mentioned  in  the  earlier  part  of  the  section,  he  may  be  a 
payee  in  good  faith.  That  was  the  case  in  the  appeal  that  came 
before  your  Lordships'  House  of  Butcher  v.  Stead,  L.  E.,  7  H.  L. 
vol.  iv.  — 7 
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839,  44  L.  J.  Bankr.  129.  In  that  case  there  was  a  payment  made 
to  a  person  who  was  admitted  not  to  have  any  knowledge  of  the 
circumstances  of  the  person  making  the  payment,  and  there  was 
no  suggestion  that  the  person  receiving  the  payment  was  aware 
that  that  payment  would  have  interfered  with,  or  could  have  inter- 
fered with,  the  rights  of  other  creditors.  But  your  Lordships  have, 
in  the  present  case,  in  the  first  place,  this,  that  the  persons  who 
received  the  payment,  the  payees,  were  clearly  aware  that  he  who 
made  the  payment  was  a  person  unable  to  pay  his  deUs,  as  they 
became  due,  from  his  own  moneys,  for  he  had  told  them  so  in  the 
frankest  and  clearest   way.     Upon   the   application   of  that  test, 

therefore,  these  payees  must  fail. 
[*227]  *  Well  then,  what  as  to  their  good  faith,  quoad  the  giv- 
ing to  themselves,  the  Stock  Exchange  creditors,  a  prefer- 
ence over  other  creditors  ?  Now,  my  Lords,  they  arc  in  this 
position  as  to  that,  —  they  knew  the  amount  of  the  bankrupt's 
assets,  they  knew  the  amount  of  their  own  debts,  they  knew  there- 
fore that  if  there  was  another  creditor  undoubtedly  they  must  he 
receiving  a  preference  over  that  other  creditor.  And  upon  the  all- 
important  fact  whether  there  was  another  creditor  or  not,  they 
had  this  farther  information,  that  there  was  a  person  with  whom 
the  bankrupt  had  had  pecuniary  dealings  to  a  considerable  amount, 
which  dealings  might  take  the  form  either  of  debt  or  of  bounty  not 
amounting  to  debt.  That  they  knew,  for  upon  that  they  had 
asked  questions.  And  my  Lords,  upon  all  this  they  were  satisfied 
to  take  the  word  of  the  bankrupt  himself  alone,  the  person  who  of 
all  others  upon  a  matter  of  this  kind  would  be  their  most  untrust- 
worthy informant.  If  they  had  been  disposed,  in  good  faith,  really 
to  ascertain  what  was  the  truth  upon  this  matter,  all  they  had  to 
do  was  to  ask  the  person  who  could  have  given  them  the  informa- 
tion, namely,  Mr.  Mackenzie  himself.  They  asked  no  cpuestion  of 
him,  or  of  any  other  person  representing  him ;  they  took  the  word 
of  the  bankrupt,  and  upon  that  they  trusted ;  and  in  that  view  how 
ran  they  be  in  any  higher  position  than  the  bankrupt  himself? 
Whatever  notice  or  knowledge  he  has,  they  must  be  held  to  have. 
They  did  not  provide  themselves  as  they  might  have  done  with 
independent  information ;  they  rested  their  title  upon  the  truth, 
or  the  untruth,  of  the  assertion  made  to  them  by  the  bankrupt,  and 
upon  that  truth  or  untruth  they  must  stand  or  fall.  If  the  state- 
ment had  been  a  true  one,  the  transaction  might  have  been  main- 
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tained,  but   not  being  a  true   one,  it  cannot,  in   my  opinion,  bo 
maintained. 

Now,  my  Lords,  I  think  it  due  to  the  appellants  and  those 
whom  they  represent,  to  say  that  I  have  no  reason  to  doubt  that 
in  point  of  fact  they  were  willing  to  receive  the  statement  as  true, 
—  they  had  no  knowledge  that  it  was  otherwise  than  true,  but 
they  had  the  means  of  knowledge,  and  legally  by  that,  in  my 
opinion,  they  must  be  affected.  I  desire,  however,  to  impute  t<> 
these  gentlemen  no  departure  from  principles  of  rectitude  or  moral- 
ity, and  I  regret  that  by  what  I  think  was  a  misapprehension  of 
some  expressions  which  fell  from  the  Court  below  some 
feeling  of  *  dissatisfaction  has  arisen  on  the  part  of  the  [*  228] 
appellants,  as  if  something  had  been  said  in  the  Court 
below  which  was  intended  to  impute,  to  those  who  were  repre- 
sented by  the  appellants,  a  departure  from  correct  and  honourable 
action.  My  Lords,  I  read  the  statements  which  were  made,  and 
the  expressions  which  were  used  by  the  learned  Lord  Justice  who 
delivered  the  judgment  of  the  Court  below,  as  referring  not  to  the 
facts  of  the  case,  but  rather  to  certain  arguments  which  perhaps 
with  too  great  confidence  had  been  placed  before  him  as  to  the  lav. 
applicable  to  the  case.  I  repeat,  I  see  nothing  whatever  in  what 
was  done  here,  upon  the  Stock  Exchange,  which  was  not  perfect  h 
consistent  witli  honourable  feeling  and  honourable  conduct,  but  T 
repeat  also,  that  there  was,  underlying  the  whole  of  what  was 
done,  the  one  infirmity,  namely,  the  question  of  whether  there  was 
an  outside  creditor  who  would  not  be  bound  by  what  was  done. 
There  was,  as  it  turned  out.  at  least  one  outside  creditor,  to  a  large 
amount;  his  rights  cannot  be  affected,  and  his  rights  having  led 
to  the  bankruptcy  of  Cooke,  in  my  opinion  it  became  necessary 
and  right  that  the  sum  of  £")000  which  had  been  handed  over  to 
the  present  appellants,  should  be  brought  back  again  for  the  pur- 
pose of  the  administration  of  the  bankruptcy. 

My  Lords,  I  think  this  appeal  ought  to  fail,  and  that  it  should 
be  dismissed  with  costs,  and  I  move  your  Lordships  accordingly. 

Lord  O'Hagan  :  — 

My  Lords,  I  am  of  the  same  opinion,  and  I  too  feel  bound  to  say 
that  I  see  nothing  in  the  case  which  impeaches  the  integrity,  in 
purpose  or  in  action,  of  the  Stock  Exchange.  This  appeal  appears 
to  me  to  have  been  prosecuted  very  much  under  the  influence  of 
irritated  feeling;  but  the  words  that  produced  that  feeling  may 
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be  accounted  for  in  the  way  suggested  by  my  noble  and  learned 

friend,  without  an  imputation  of  impropriety  either  as  to  the  rules 
of  the  body  or  the  proceedings  of  its  members.  I  think  there  is 
no  ground  whatever  for  such  an  imputation;  if  they  believed  the 
statements  made  by  the  defaulter  they  were  fully  justified  in  what 
they  did  ;  they  were  only  wrung  because  what  he  had  stated  as 
facts  were  not  facts,  and  so  they  were   misled. 

As  to  the  appeal  I  cannot  doubt,  notwithstanding  the 
[*  229J  ability  *  with  which  it  has  been  sustained,  that  it  must 
be  dismissed  with  costs,  whether  we  regard  the  salutary 
principles  which  have  been  so  long  enforced  by  wise  and  eminent 
Judges  for  the  protection  of  the  most  important  interests  of  the 
mercantile  community,  or  the  terms  of  the  statute,  which  have 
removed  many  difficulties  heretofore  embarrassing  the  application 
of  those  principles  to  such  a  case  as  this. 

The  facts  are  undisputed.  They  fully  appear  in  the  affidavit  of 
the  bankrupt.  The  arrangement  on  which  the  appellant  relies 
took  place  on  the  27th  of  April.  The  act  of  bankruptcy  was  on 
the  13th  of  May,  but  on  the  26th  of  April  the  bankrupt  had 
formally  declared  his  insolvency.  The  persons  who  insist  on  the 
benefit  of  the  arrangement  are  not  all  his  creditors,  but  a  selected 
portion  of  them ;  and  the  payment  which  they  seek  to  have  vali- 
dated, gave  them  a  material  advantage,  to  the  detriment  of  those 
who  did  not  belong  to  that  selected  portion.  In  these  circumstances 
two  questions  have  been  raised  and  argued.  First,  was  there  a 
cessio  honorum  ?  And,  secondly,  are  the  appellants  entitled  to 
have  their  separate  rights  maintained  under  the  provisions  of  the 
statute  ?  To  the  first  question  I  think  your  Lordships  should 
answer  in  the  affirmative,  and  to  the  second  in  the  negative. 

If  it  were  necessary  to  support  the  judgment  of  the  Court  of 
Appeal,  I  should  have  no  hesitation  in  holding  with  Lord  Justice 
James  that  there  was  a  cessio  honorum.  The  bankrupt  was  a 
member  of  the  Stock  Exchange,  and,  as  such,  had  bound  himself 
by  the  rules  which  are  in  evidence.  According  to  those  rules 
when  he  became  unable  to  fulfil  his  engagements,  and  announced 
the  fact  to  the  secretary,  the  official  assignees  were  at  once  brought 
into  action,  and  it  was  their  duty  to  take  instant  proceedings  for 
seizing  his  assets  and  securing  his  creditors.  They  were  author- 
ized to  obtain  from  him  his  original  books. of  account,  a  statement 
of  the  sums  owing  to  and  bv  him  :  and  lie  was  bound  to  attend 
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meetings  of  creditors,  and  to  give  every  information  and  assistance 
to  the  official  assignees,  "  in  conformity  with  the  rules,  regulations, 
and  usages  of  the  Stock  Exchange."  So  that  the  immediate  eftect 
of  the  .notice  of  insolvency  was  to  take  from  the  insolvent  all  con- 
trol over  his  own  property,  and  to  transfer  it  altogether  to  the 
official  assignees.  And,  this  having  been  accomplished, 
the  167th  *  rule  provides  that  "the  assignees  shall  collect  [*230] 
and  pay  the  assets  to  the  credit  of  their  joint  account  at  a 
banker's,  and  shall  distribute  the  same  as  soon  as  possible." 

In  the  present  case,  these  rules  were  acted  on  with  promptitude 
and  strictness;  and  if  there  had  been  no  creditors  except  members 
of  the  Stock  Exchange,  there  would  have  been  no  possible  objec- 
tion to  their  enforcement  of  obligations  voluntarily  undertaken  by 
the  insolvent,  on  which  his  own  official  notice  had  invited  them 
to  insist.  It  was  vainly  urged  that  there  was  not  a  complete  part- 
ing with  the  property,  inasmuch  as  the  insolvent  had  assets 
amounting  to  some  £S000,  and  the  creditors  requested  him,  whilst 
they  claimed  13s.  4d.  in  the  pound  on  their  entire  debts,  to  give  the 
assignees  a  cheque  for  £5000  which  was  at  his  bankers.  There- 
for;  it  was  said  that  they  did  not  get,  and  he  did  not  give,  all  that 
be]  mged  to  him  to  meet  his  liabilities.  This  is  plainly  fallacious. 
The  Stock  Exchange  creditors  demanded  from  him  more  than  all 
he  had;  but  they  took,  on  account,  this  balance  at  the  bankers, 
leaving  him  afterwards  to  satisfy  fully  his  engagements  as  best  he 
could.  He  had  assured  them,  erroneously,  that  to  them  only  lie 
was  indebted;  and  it  was  understood  on  all  hands  that  they  must 
be  losers,  after  his  whole  estate  was  realized,  to  the  extent  of  one 
third  of  their  demands.  In  their  condition  of  knowledge  their 
arrangement  was  perfectly  legitimate  and  just,  but  it  took  from 
the  debtor  everything  he  possessed.  The  notice  of  the  insolve 
was  spontaneous;  given  on  no  pressure;  procured  by  no  requ 
and  involving  the  surrender  of  all  his  assets  for  the  benefit  of  the 
specific  class  of  creditors  to  whom  it  was  addressed.  The  moment 
it  was  received  by  the  secretary,  the  cessio  bonorum  appears  to  me 
to  have  been  complete.  It  brought  into  operation  instantaneously 
the  whole  machinery  of  the  rules  of  the  Stock  Exchange,  and 
entitled  the  assignees  to  realize  the  entire  estate  of  the  debtor. 
He  could  not  more  effectually,  with  a  view  to  bankruptcy,  have 
yielded  up  that  estate  if  he  had  assigned  every  portion  of  it  by  a 
formal  conveyance. 


102  BANKRUPTCY. 


No.  9.  —  TomMns  v.  Saffery,  3  App.  Cas.  230,  231. 


For  these  reasons,  I  am  of  opinion,  with  the  Lord  Chancellor 
and  Lord  Justice  James,  that  there  was  clearly  in  this  case  a 
cessio  bonorum  for  the  benefit  of  a  limited  class  of  creditors  when 
insolvency  had  been  declared  and  bankruptcy  was  immi- 
[*231]  nent,  and  this  *  being  so,  no  farther  argument  is  needful 
to  defeat  the  appellants'  claim  to  exclusive  advantages 
unshared  by  the  general  creditors  of  the  bankrupt. 

Then,  looking  to  the  statute,  I  think  the  matter  is  equally  clear. 
The  bankrupt  was  in  an  insolvent  condition.  He  was  indebted  to 
two  classes  of  persons,  —  the  members  of  the  Stock  Exchange  and 
his  general  creditors,  mainly  his  father-in-law,  whose  peculiar  rela- 
tions with  him  do  not  require  to  be  noticed,  as  they  do  not,  in  my 
view,  affect  the  argument.  And  in  these  circumstances  he  entered 
into  an  arrangement,  which,  however  it  mav  be  regarded,  was 
clearly  made  in  the  terms  of  the  statute  "with  a  view  of  giving 
preference"  as  against  one  class  of  creditors  in  favour  of  others. 
The  facts  of  the  case  could  scarcely  be  represented  in  more  precise 
and  fitting  words.  A  preference  was  given  as  soon  as,  according 
to  the  rules  of  the  Stock  Exchange,  the  declaration  of  insolvency 
authorized  the  official  assignees,  for  the  exclusive  benefit  of  credit- 
ors who  were  members  of  it,  to  seize  upon  the  greater  portion  of 
the  assets  by  impounding  the  balance  at  the  Bank  of  England.  The 
practical  effect  of  the  notice  is  thus  described  by  the  bankrupt  in 
the  tenth  paragraph  of  his  affidavit:  ''Immediately  on  my  default 
being  announced  in  the  house,  the  usual  official  notice  thereof  was 
sent  by  the  official  assignees  to  my  bankers,  the  Hank  of  England, 
which,  I  am  informed,  practically  amounted  to  a  distringas  being 
placed  on  my  balance."  I  called  Mr.  Herschell's  attention  to  this 
p:  sage-,  and  he  contended  that  the  notice  had  not  the  legal  effect 
of  a  distringas.  But  however  that  may  have  been,  the  paragraph 
plainly  shows  the  understanding  and  intention  of  the  parties  to 
have  been  that  the  "Stock  Exchange  creditors  should  be  primarily 
and  exclusively  secured.  And  when  we  find,  from  the  same  affi- 
davit, that  the  notice  to  the  bank  was  followed  by  the  demand  for 
the  bankrupt's  hooks  and  for  the  cheque  for  £5000,  which  was  only 
on  presentation  by  the  assignees  in  company  with  the  bank- 
rupt's clerk,  —  whereupon,  as  he  says,  "the  distringas  was  practi- 
cally removed,"  we  can  have  no  doubt  that  the  "preference"  was 
not  only  intended,  but  very  completely  carried  into  effect. 

Considering  all  this,  1  think  thai  (lie  case  comes  (dearly  within 
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the  operation  of  the  first  part  of  the  92nd  section  of  the 
statute;  *  and  that  all  the  .suggestions  we  have  heard  as  to  [*232] 
tht!  want  of  spontaneity,  the  existence  of  pressure,  and  the 
partial  character  of  the  payment  made  by  the  bankrupt,  should  he, 
on  the  admitted  facts,  disregarded  by  your  Lordships.  Accepting 
the  cheque  for  £5000,  the  Stock  Exchange  creditors  did  not  aban- 
don or  postpone  their  claim  to  the  rest  of  the  bankrupt's  assets  ; 
and  the  operation  of  his  notice,  as  creating  a  eessio  bonorum,,  was 
not  affected  bv  the  effort  of  the  assignees  to  lav  hold  immediately 
on  all  they  could. 

On  the  second  point,  which  has  been  raised  with  reference  to 
the  terms  of  the  concluding  part  of  the  92nd  section,  it  has  been 
dealt  with  so  conclusively  by  my  noble  and  learned  friend  on  the 
woolsack  that  I  do  not  deem  myself  justified  in  adding  a  single 
observation  upon  it.  On  the  whole,  I  concur  with  him  that  the 
judgment  of  the  Court  below  should  lie  affirmed,  and  the  appeal 
dismissed  with  costs. 

Lord  Blackburn:  — 

My  Lords,  I  am  also  of  opinion  that  this  appeal  should  be 
dismissed. 

I  think  that  the  fact  that  the  bankrupt,  Mr.  Cooke,  became  a 
member  of  the  Stock  Exchange  under  tin'  Stock  Exchange  rule.-, 
shows  that  he  at  that  time  entered  into,  not  an  agreement  enforce- 
able in  law,  but  an  honorary  agreement  that  he  would  act  in  his 
dealings  upon  the  Stock  Exchange  according  to  those  rules  as  long 
as  he  continued  to  be  a  member.  The  committee  of  the  Stock  Ex- 
change might  dismiss  him  if  he  did  not  act  according  to  those  rules, 
and  by  the  very  essence  of  the  rules  he  ceased  to  lie  a  member  the 
moment  he  became  a  defaulter.  He  had  then  the  knowledge  of 
his  being  under  an  honorary  obligation,  and  the  knowledge  that  if 
he  did  not  act  as  they  thought  right  and  proper,  it  would  be  a 
question  whether  he  should  ever  be  re-admitted  to  the  Stock  Ex- 
change. [His  Lordship  stated  the  substance  of  several  of  the  rule-.] 
Observe  that  by  the  167th  rule  it  is  provided  that  "the  assignees 
shall  collect  and  pay  the  asset-  to  the  credit  of  their  joint  account 
at  a  banker's." 

A  good  deal  has  been  said  on  a  matter  which  becomes  important 
here  from  one  point  of  view,  namely,  what  is  meant  by  this  rule 
when  it  says  "the  assets."     I  confess,  my  Lords,  my  own 
impression  *  is  that   it  means,  not  only  that   the  official    [*  2.°>?>] 


104  BANKRUPTCY: 


No.  9.  —  Tomkins  v.  Saffery:  3  App.  Cas.  233,  234. 


assignees  shall  collect  the  assets,  but  that  a  defaulting  member 
is  bound  by  the  agreement  which  he  made  when  he  entered  the 
Stock  Exchange  to  give  them  the  assets ;  that  is  to  say,  the 
whole  of  his  available  property  is  to  be  handed  over  to  them.  I 
confess  that  is  the  view  that  I  take  of  its  meaning,  and  that  is  my 
impression  of  what  he  was  bound  to  do.  I  quite  agree  that,  in 
practice,  no  body  such  as  the  members  of  the  Stock  Exchange,  con- 
sisting of  mercantile  men,  would  follow  that  up  to  the  literal  extent. 
But  the  effect  of  the  rule  is  this :  it  is  meant  that  a  member  of  the 
Stock  Exchange  shall  give  over  what  would  be  substantially  the 
whole  of  his  property  to  these  official  assignees  ;  that  is  how  I  should 
certainly  construe  this  rule.  It  is  in  practice  far  less  likely  to 
work  unjustly  than  people  might  suppose,  because,  as  the  members 
of  the  Stock  Exchange  are  strictly  forbidden  by  the  rules  to  enter 
into  any  other  transactions  than  their  Stock  Exchange  transactions, 
they  seldom  have  creditors  to  any  great  amount,  except  people  who 
have  lent  them  money  without  security,  and  people  would  seldom 
have  lent  the  money  without  security  unless  they  were  relatives  or 
friends,  which  appears  to  have  been  the  case  here.  We  know  that 
the  great  creditor  here  was  a  near  relative  of  the  bankrupt,  who 
had  advanced  money  to  him  in  that  way.  Therefore  it  is  not,  to 
my  mind,  surprising  that  this  rule  has  been  so  worked,  and  that 
although  it  has  been  in  existence  for  a  great  many  years,  yet  this 
is  the  first  time  that  it  has  become  the  subject  of  discussion  in  a 
( !ourt  of  Law. 

Nevertheless,  whether  it  means  the  whole  assets,  which  I  cer- 
tainly think  it  does,  or  whether  it  means  only  such  portions  of  the 
assets  as  they  could  honourably  obtain,  which  is  the  contention  of 
tin-  appellants,  either  way  it  means  some  assets.  Xow  what  are 
they  to  do  witli  them?  They  are  to  distribute  them  amongst  the 
creditors,  and  as  to  creditors  the  153rd  rule  does  not  recognise  any 
payment  or  claim  on  a  defaulter's  aecounl  that  does  not  arise  from 
a  Stock  Exchange  transaction.  Consequently  those  assets  which, 
according  to  this  honorary  agreement,  the  defaulter  was  bound  to 
hand  <>ver  to  th<;  official  assignees  arc  to  1»-  distributed  solely  and 
exclusively  to  those  creditors  whose  claims  arise  out  of  Stock  Ex- 
change transactions.     It  is  impossible,  as  it  seems  to  me,  not   to 

sec  that    if  that  be  done,  these  assets,  to  whatever  extent 
[*  2o4]    *  they  go,  whether  they  be  the   whole   of  tin1  assets,  or  a 

portion  of  the  assets,  are  to  be  so  distributed  as  to  give  a 
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preference  to  creditors  arising  out  of  Stock  Exchange  transactions, 
over  creditors  arising  out  of  other  than  Stock  Exchange  transactions. 
I  do  not  know  that  any  words  can  make  it  clearer  than  the  rule 
itself  does  ;  it  says  they  are  to  distribute  the  assets,  and  they  are 
to  recognise  no  claim  except  one  that  arises  out  of  a  Stock  Exchange 
transaction.     That  would  clearly  be  a  preference. 

Now  comes  the  question,  is  this  proper,  is  it  good  according  to 
law,  when  a  subsequent  bankruptcy  has  occurred  within  the  speci- 
fied time  after  the  payment  has  thus  been  made  ?  If  it  were  the 
whole  property  which  had  been  transferred,  if  every  portion  of  it 
had  been  given  by  Mr.  Cooke,  it  would  have  been  an  act  of  bank- 
ruptcy as  being  a  conveyance  of  his  whole  property,  which  carries 
with  it  the  necessary  consequence  of  delaying  and  defrauding  his 
creditors.  The  whole  property  is  not  transferred;  a  portion  of  the 
property  is  transferred.  Whether  it  was  transferred  as  being  a  part 
of  the  whole,  and  as  being  intended  to  be  followed  up  and  liable  to 
be  followed  up  by  the  transfer  of  the  remainder,  or  whether  as  a 
separate  thing,  is  a  question  upon  which  there  has  been  some  argu- 
ment. If  it  was  as  being  a  part  of  the  whole  I  cannot  help  think- 
ing that  when  it  is  intended  to  transfer  the  whole,  and  when  the 
transfer  of  that  wdiole  would  be  an  act  of  bankruptcy  as  necessarily 
delaying  and  defrauding  the  creditors,  then  the  transfer  of  a  part 
in  performance  of  the  contract  must  necessarily  be  an  act  of  bank- 
ruptcy also.  But  while  I  cannot  help  thinking  that  that  would  be 
so,  I  do  not  know  that  it  is  necessary  to  decide  that  question  in 
the  present  case.  The  facts  as  to  whether  it  was  intended  to  be  a 
part  of  the  whole  and  followed  by  the  remainder  or  not  are  perhaps 
not  quite  so  clear  as  they  might  be,  but  it  is  not  necessary  to  de- 
cide that  point,  as  I  am  clearly  of  opinion  that  the  appeal  must 
equally  be  dismissed  with  costs,  if  it  appears  that  this  was  intended 
to  be  the  only  part  of  the  assets  which  was  to  be  handed  over  for 
the  benefit  of  the  Stock  Exchange  creditors. 

Xow,  my  Lords,  I  think  the  question  of  fact  is  material,  but  the 
point  turns  upon  the  effect  of  the  92nd  section  of  the  Bankruptcy 
Act.     That  Act  very  materially  altered  the  old  Bankruptcy 
Law,  *but  to  a  great  extent  the  old  Bankruptcy  Law  re-  [*  235] 
mains  the  same,  and  it  must  be  considered  in  construing 
this  Act.     By  this  section  it  is  enacted  :  — ■  [His  Lordship  reads  it] 

It  was  argued  very  ably  by  Mr.  Herschell,  and  I  think  to  some 
extent  my  mind  goes  with  his  argument,  that  when  this  section 
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speaks  of  a  payment  with  a  view  to  give  a  preferenee  over  other 
creditors,  we  must  see  whether  it  was  a  payment  made  .under  such 
circumstances  as  would  under  the  old  Bankruptcy  Law  have  been 
considered  a  preference,  and  a  fraud  in  a  bankruptcy.  Now  L 
think  you  must  say  that  it  is  not  with  a  view  to  give  an  undue 
preference,  if  a  man  makes  a  payment  to  a  creditor  in  the  ordinary 
course  of  business.  Supposing  a  bankrupt,  although  knowing  thai 
he  is  very  likely  to  stop  payment  next  week,  struggles  on  and 
makes  a  payment  without  being  particularly  asked;  supposing  he 
pays  his  debts  and  sends  his  money  to  meet  his  bills  on  those  days 
on  which  they  become  due,  and  docs  other  things  so  as  to  keep 
himself  alive  and  in  good  credit  for  the  time;  that  would  not  have 
been  undue  preference,  I  think,  because  those  payments  were  not 
made  "in  favour  of"  certain  creditors  as  against  others,  but  were 
made  in  the  hope  —  a  desperate  hope  perhaps  —  that  if  he  were 
aide  to  keep  himself  alive  something  might  turn  up  in  his  favour. 
Nor  do  I  think  it  would  be  an  undue  or  a  fraudulent  preference  if 
there  was  a  demand  upon  him,  and  a  yielding  to  that  demand,  by 
making  a  payment  which  might  not  otherwise  have  been  made  so 
soon. 

But  while  I  agree  with  that,  the  point  where  I  differ  from  Mr. 
Herschell's  argument  is  this :  1  think  that  that  is  not  at  all  appli- 
cable to  this  case  ;  I  think  that  as  a  matter  of  fact  it  is  impossible 
to  say  that  Mr.  Cooke,  the  bankrupt,  paid  this  £5000  on  account 
of  any  ordinary  pressure  of  the  kind  1  have  mentioned,  or  in  the 
ordinary  course  of  business,  or  anything  of  the  kind.  It  seems  to 
me  to  be  clear  as  a  matter  of  fact  that  he  paid  this  money  to  the 
official  assignees,  because  when  he  became  a  member  of  the  Stock 
Exchange  he  had  entered  into  an  honorary  engagement  that  he 
would,  in  the  event  of  his  becoming  a  defaulter,  pay  the  money 
to  them  which  they  were  to  distribute  to  his  Stock  Exchange 
creditors,  who  were  to  be  preferred  to  the  others.  I  do  not 
think  that  there  is  anything  morally  dishonest  in  that,  nor 
[  '  236]  *  anything  which  in  the  great  majority  of  cases  would 
produce  hardship.  Nevertheless,  the  fact  that  it  is  volun- 
tarily paid  with  the  view  to  give  certain  creditors,  namely,  the 
Stuck  Exchange  creditors,  an  undue  preference,  is  one  which  I  can- 
not bring  myself  to  doubt.  I  think,  as  I  have  already  said,  that 
the  fact  was,  that  beforehand,  whilst  he  was  yet  solvent,  he  had 
entered  into  an  agreement  in  which  he  said,  In  the  event  of  my 
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becoming  insolvent  and  being  unable  to  pay  my  debts  I  will  give 
you  what  assets  I  have,  and  he  did  so. 

Now,  my  Lords,  there  remains  only  one  other  point  to  be  con- 
sidered, and  that  has  reference  to  the  proviso  at  the  end  of  the 
92nd  section.  The  earlier  part  of  the  section  declares  that  if  a  pay- 
ment is  made  with  a  view  of  giving  certain  creditors  a  preference, 
and  if  the  person  making  it  becomes  bankrupt  within  three  months 
afterwards,  it  shall  be  void.  Then  the  proviso  is:  "lint  this  sec- 
tion shall  not  affect  the  rights  of  a  purchaser,  payee,  or  incum- 
brancer in  good  faith  and  for  valuable  consideration."  Now  comes 
the  question,  Are  those  gentlemen  on  the  Stock  Exchange,  who 
are  certainly  creditors  and  payees,  payees  "in  good  faith  and  for 
valuable  consideration  ?"  As  to  "valuable  consideration,"  Yes.  we 
must,  T  suppose,  take  it  that  they  are  so;  but  "in  good  faith"  '. 
What  does  that  phrasa  mean  in  the  section  '.  Now  it  must  In- 
observed  that  the  appellants,  the  official  assignees,  knew  that  this 
person,  Mr.  Cooke,  was  unable  to  pay  his  debts  out  of  his  own 
means.  They  were  aware  that  it  was  within  the  Act  in  thai 
respect;  they  were  aware  that  those  moneys  were  given  to  them 
for  the  very  purpose  of  preferring  the  creditors  arising  out  of  trans- 
actions on  the  Stock  Exchange  to  the  general  creditors,  if  there 
were  any;  and  they  were  aware,  therefore,  that  if  there  were  any 
general  creditors,  which  they  would  expect  ami  suppose  in  the 
ordinary  course  of  things  that  there  would  be,  although  probably 
the  amount  of  their  debts  would  lie  small.  In  point  of  fact  there 
do  appear  to  have  been  some  few  debts  here  not  arising  out  of 
Stock  Exchange  transactions.  Mr.  Mackenzie's  being  tie'  great  one. 
I  say  they  were  aware  that  if  there  were  any  such,  this  would  be 
giving  the  Stock  Exchange  creditors  a  preference  over  the  others, 
and  consequently  they  were  aware  of  the  greater  part  of  the  cir- 
cumstances and  elements  which  would,  in  fact,  bring  this 
case  *  within  the  operation  of  the  statute.  They  had  no  [*  237] 
express  notice  or  knowledge  of  the  fact  that  there  was  any 
other  creditor,  but  they  seem  to  have  had  some  suspicion  about 
this  Mr.  Mackenzie,  and  they  asked  a  question  about  him,  and  Mr. 
Cooke,  the  man  who  has  since  become  a  bankrupt,  told  them  thai 
the  money  was  not  a  debt,  but  a  gift.  If  it  was  a  gift,  of  course  i 
would  not  be  a  debt  at  all.  It  is  not  stated  in  the  affidavits  th. 
they  believed  that  altogether.  Perhaps  I  may  be  supposed  to  1  < 
hypercritical    in    saying    that    it  may   be    doubtful    whether   they 
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believed  it.  It  is  not  stated  in  the  affidavit  that  it  made  the  least 
difference  in  their  conduct,  and  I  do  not  believe  that  it  did  make 
any.  If  he  had  said,  "I  have  other  creditors  out  of  the  house  for 
other  transactions ,"  I  believe  they  would  have  said,  "Give  us  the 
£5000"  all  the  same.  They  do  not  by  any  means  say  they  would 
not,  and  1  confess  I  think  that  is  material  for  our  consideration  in 
coming  to  a  conclusion  on  the  matter.  It  comes  round  to  this, 
that  I  think  (I  am  stating  it  in  my  own  words,  but  it  is  very  nearly 
what  the  Lord  Chancellor  has  already  said;  that  when  they 
knew  that  the  man  was  insolvent  and  unable  to  pay  his  debts, 
when  they  knew  that  this  money  was  given  them  to  prefer  a  par- 
ticular body  of  creditors  to  all  the  other  creditors,  if  there  were 
others,  they  were  then  fixed  with  the  knowledge  of  an  infringe- 
ment of  the  statute,  and  although  they  were  told  by  the  man  who 
afterwards  became  a  bankrupt  that  he  had  no  other  creditors,  they 
cannot  get  out  of  it;  they  took  their  chance.  If  he  had  told  them 
the  truth,  and  there  had  been  in  fact  no  other  creditors,  this  trans- 
action would  have  stood  and  been  perfectly  good ;  if  he  had  any 
other  creditors  it  would  not  stand.  They  knew  all  that  it  was 
necessary  for  them  to  know,  and  I  think  they  took  their  chance, 
and  they  must  take  the  consequence-. 

Now,  my  Lords,  having  said  that  much,  1  think  I  have  brought 
the  case  round  to  the  conclusion  that  the  appeal  should  be  dis- 
missed with  costs.  I  will  only  add  this  farther,  that  I  d<»  not 
think  there  is  any  attempt  on  the  part  of  the  Stock  Exchange  to 
break  through  the  general  rules  of  law  by  this  rule  of  theirs,  nor, 
as  they  work  it,  would  there  be  any  hardship  in  it;  but  I  do  not 
think  it  is  in  the  power  of  the  Stock  Exchange  or  of  anybody  else, 
to  agree  that  a  man  who  is  in  a  solvent  state,  shall  before- 
[*238]  hand  *  agree,  that  when  he  is  in  an  insolvent  state,  he 
shall  hand  over  any  portion  of  his  moneys  with  a  view  to 
preferring  one  set  of  creditors  over  any  other  set.  I  think  that 
that  is  expressly  forbidden  by  the  92nd  section  of  the  statute,  and 
it  seems  to  me  that  it  was  with  that  view  that  the  £5000  were 
handed  over.  Consequently,  my  Lords,  I  am  of  opinion  that  the 
decision  of  the  Court  below  was  right,  and  that  this  appeal  should 
be  dismissed  with  costs. 

Lord  Gordon:  — 

My  Lords,  I  entirely  agree  with  the  rest  of  your  Lordships  with 
reference  to  the  disposal  of  this  case.      The  observations  of  the 
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Lord  Justice  in  the  Court  of  Appeal  were  probably  made  more  in 
consequence  of  the  line  of  argument  which  was  submitted  to  him 
than  with  a  view  to  suggest  the  idea  that  the  members  of  the 
Stock  Exchange  intended  to  get  rid  of  the  binding  effect  of  the 
equitable  laws  of  bankruptcy,  which  must  continue  to  be  binding 
upon  them.  At  the  same  time  one  cannot  help  seeing  that  they 
have  probably  adopted  a  very  wise  and  expedient  rule  in  making 
such  regulations  as  have  been  the  subject  of  discussion  to-day, 
because  all  the  members  of  the  Stock  Exchange  are  engaged  in 
transactions  very  much  of  the  same  character,  —  they  know  what 
one  another's  transactions  are,  and  it  is  of  great  importance  that 
there  should  be  a  code  drawn  up,  not  of  course  binding  upon  the 
public,  but  for  the  purpose  of  regulating  their  rights  inter  se,  and 
with  a  view  to  promote  equality  in  cases  of  default  amongst  them- 
selves. But  nothing  could  be  done  by  them  which  wrould  have 
the  effect  of  infringing  upon  the  common  law,  or  the  law  of  bank- 
ruptcy as  administered  in  Courts  of  Equity,  as  was  suggested  by 
some  of  the  opinions  delivered  in  the  Court  below. 

The  judgment  must  be  affirmed. 

Order  appealed  from   affirmed,  and  appeal  dismissed  with 
costs. 

Lords  Journal,  16th  November,  1877. 

ENGLISH   NOTES. 

The  artificial  fund  composed  of  differences,  created  by  the  rules  of 
the  London  Stock  Exchange,  upon  the  insolvency  of  one  of  its  mem- 
bers, do  not  pass  to  the  trustee  in  bankruptcy.  Eot  parte  Grant,  hi  re 
Plumbly  (C.  A.  1880),  13  Ch.  D.  667,  42  L.  T.  387.  A  member  of  the 
London  Stock  Exchange,  who  has  received  payment  on  account  of  his 
contract  with  an  insolvent  member  of  Hie  Stock  Exchange,  is  not  pre- 
cluded from  taking  proceedings  in  bankruptcy  for  the  balance  of  his 
debt.  Ex  parte  Ward.  In  re  Ward  (C.  A.  1882),  20  Ch.  D.  356,  51 
L.  J.  Ch.  752,  47  L.  T.  106. 
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Section  VI.  —  Joint  and  several  estates. 
No.  10. —  Ex   parte   COOK. 

(LD.  C.  KING,  1728.) 

No.  11.  — BUTTON   v.  MORRISON. 
(CH.   1809.) 

RULE. 

In  the  bankruptcy  of  joint  traders,  it  is  a  settled  rule, 
adopted  from  convenience,  that  the  joint  creditors  are  first 
paid  out  of  the  partnership  or  joint  estate,  and  the  separate 
creditors  out  of  the  separate  estate  of  each  partner.  If 
there  is  a  surplus  of  the  joint  estate,  it  is  applied  to  pay 
the  separate  creditors ;  and  if  there  is  a  surplus  of  the 
separate  estate  it  goes  to  supply  any  deficiency  that  remains 
as  to  the  joint  creditors. 

The  interest  of  a  partner,  which  vests  in  the  assignee 
(or  trustee)  in  the  bankruptcy,  consists  of  his  share  in  the 
surplus,  subject  to  the  liabilities  of  the  partnership.  Con- 
sequently  a  Court  of  Equity  will  not  allow  a  creditor  of 
the  firm  to  carry  out  an  execution  against  the  partnership 
property  under  an  attachment  subsequent  to  the  act  of 
bankruptcy  to  which  the  property  relates  back ;  but  will, 
instead,  direct  an  account  of  the  joint  estate,  to  be  applied 
among  all  the  joint  creditors. 

Ex  parte  Cook. 
2  Peere  Williams,  500-501  (s.  c  nom.  Ex  parte  Coke,  Moseley,  80). 

[500]  Two  joint  traders  became  bankrupt,  and  a  joint  com- 
mission of  bankruptcy  is  taken  out  against  them,  upon 
which  the  commissioners  make  an  assignment  of  the  real  and  per- 
sonal estate  of  the  two  bankrupts,  or  either  of  them  ;  afterwards 
the  separate  creditors  take  out  separate  commissions  against  these 
two  bankrupts,  and  the  commissioners  on  the  separate  commission 
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assign  over  the  separate  effects  and  estate  to  other  assignees  ;  and 
now  the  assignees  under  the  separate  commissions,  applied  by  peti- 
tion to  the  Court,  that  they  might  be  at  liberty  to  sue  at  law  for 
the  separate  estate. 

Lord  Chancellor  :  It  seems  to  me,  that  the  assignment  made 
by  the  commissioners  upon  the  joint  commission,  passes  as  well 
the  separate  as  the  joint  estate  of  the  two  partners  the  bankrupts, 
consequently  the  assignees  on  the  separate  commissions  can  make 
nothing  of  their  action  at  law,  and  I  will  not  suffer  them  to  spend 
and  waste  the  estate  in  vexatious  suits  there;  but  if  they  will  join 
in  a  bill  in  equity  for  an  account  of  the  separate  estate,  I  will  not 
hinder  them.1 

It  is  (2  Vern.  706,  Crowder,  Ex  parte)  settled,  and  is  a  reso- 
lution of  convenience,  that  the  joint  creditors  shall  be  first  paid 
out  of  the  partnership  or  joint  estate,  and  the  separate 
*  creditors  out  of  the  separate  estate  of  each  partner,  and  if  [*501] 
there  be  a  surplus  of  the  joint  estate,  besides  what  will  pay 
the  joint  creditors,  the  same  shall  be  applied  to  pay  the  separate 
creditors,  and  if  there  be  on  the  other  hand  a  surplus  of  the  separate 
estate,  beyond  what  will  satisfy  the  separate  creditors,  it  shall  go 
to  supply  any  deficiency  that  may  remain  as  to  the  joint  creditors. 
But  in  this  case,  for  the  ease  of  both  parties,  let  it  be  referred  to  a 
commissioner  in  each  of  these  commissions,  to  take  an  account  of 
the  whole  partnership  effects,  and  also  of  the  separate  effects  and 
estates  of  each  of  the  partners;  and  if  the  commissioners  find  any- 
thing difficult,  they  are  to  be  at  liberty  to  state  it  specially  ;  and 
with  regard  to  the  surplus  of  the  partnership  effects,  beyond  what 
will  pay  the  partnership  debts,  and  also  touching  the  surplus  of  the 
separate  effects,  if  there  shall  remain  any,  over  and  above  what  will 
pay  the  separate  debts,  each  side  to  be  at  liberty  to  apply  to  the 
court  concerning  any  of  the  said  surpluses.2 

1  In    fact    joint    commissions   do   fre-  Ves.  114,  19  Yes.  491  ;  Exparf.fi  Crew,  16 

quently  issue  after  a  separate  commission  Ves.  236:    Ex  parte  TBrmon,  1  V.  &  B.  GO: 

has  issued  against  one  of  the  parties,  but,  1   Rose,  433;  Ex  />ur!t~    Rawson,   1    V.  & 

upon  recent  application  to  the  Great  Seal.  B.  160;  1  Rose,  423  ;  Ex  parte  Cridland, 

the    Court   will    supersede    the   separate  3  V.  &  B.  94  ;  2  Rose,  164  ;  13  B.  R.  152  ; 

commission,   in  order  to  give  validity  to  Ex  parte  Pachelor,  2  Bose.  26. 

the  joint  commission,   under  which   both  -  Ticissv.  Afassey,A  Atk.  67  :  Ex  parte 

sets  of  creditors  may    have  their  proper  Bandier,  1  Atk.  9S  ;  In  matter  of  Simpsons, 

relief  in  the  manner  above  mentioned.   Ex  1  Atk.  138,  &c.     See  Horscy's  Case,  1  P. 

parte    Harclcastle,  s.  c.   1   Cox,   397,    and  Wins.  23  ;  Ex  parte  Roirlandson,  3  P.  Wms. 

many  other   cases.     Ex  parte  Martin,  15  405. 
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Dutton  v.  Morrison. 

17  Ves.  193-211    (s.  c.  11  R.  R.  56-06). 

In  the  year  1806  Robert  Rumbold,  Robert  Dutton,  the  younger, 
and  James  Houghton,  carrying  on  business  as  merchants  and  co- 
partners, having  shipped  goods  on  an  adventure  to  New  Orleans, 
which  proved  unfortunate,  called  a  meeting  of  their  creditors  ;  and 

by  indenture,  dated  the  17th  of  December,  1806,  they  as- 
[*194]  signed  to  *  the  plaintiff's  all  and  singular  the  goods,  wares, 

merchandise,  and  effects,  so  shipped  from  England,  as  afore- 
said, which  had  not  been  sold,  and  the  produce  of  such  part  as  had 
been  sold,  and  disposed  of ;  all  goods,  wares,  and  merchandises, 
shipped  or  consigned  back  in  return  for  the  same,  together  with  all 
invoices,  policies,  bills  of  lading,  and  other  papers,  relating  thereto ; 
upon  trust  to  sell  and  dispose  of  such  of  the  said  goods  as  were 
unsold,  and  to  get  in  and  collect  the  property  so  assigned  ;  and  they 
constituted  the  plaintiffs  Dutton,  and  Gilgrest,  and  Mead,  since 
deceased,  their  attorneys  for  that  purpose  ;  and  it  was  declared, 
that  the  trustees  should  stand  possessed  of  the  property  so  assigned, 
after  payment  of  the  expenses  of  the  trust,  to  pay  and  divide  the 
several  debts  due  from  them,  said  Robert  Rumbold,  Robert  Dutton, 
the  younger,  and  James  Houghton,  to  plaintiffs  Dutton  and  Gil- 
grest and  the  several  other  creditors,  parties  to  said  indenture,  by 
an  equal  pound-rate,  according  to  the  amount  of  their  respective 
debts  ;  and  to  pay  the  amount,  if  any  should  remain,  unto  Rumbold, 
Dutton  the  younger,  and  Houghton,  in  equal  shares.  The  deed 
contained  a  proviso,  that  in  case  all  the  joint  creditors,  whose  debts 
amounted  to  upwards  of  £20,  should  not  execute  the  indenture  by 
the  time  therein  mentioned  or  a  commission  of  bankruptcy  should 
issue  in  the  mean  time,  the  said  indenture  should  be  void. 

This  deed  wTas  executed  by  Rumbold ;  but  one  of  the  partners 
never  executed  it.  Several  of  the  creditors,  but  not  all,  to  the 
amount  of  upwards  of  £20,  having  executed  it  within  the  time, 
some  of  those  who  had  not,  attached  in  the  Court  of  the  Lord 
Mayor  of  London  the  trust-property  in  the  hands  of  Dutton,  the 
trustee,  and  though  notice  was  served  on  them,  that  a  docket  had 
been  struck,  and  a  commission  of  bankruptcy  would  be  forth- 
[*  195]  with  issued  on  an  act  of  bankruptcy  antecedent  to  *  such 
attachments,  they  proceeded ;  and  on  the  1 0th  of  May 
obtained  verdicts  in  the  attachments,  and  entered  up  judgment. 
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A  commission  of  bankruptcy  issued  against  Rumbold  alone, 
dated  the  10th  of  May,  on  the  petition  of  a  joint  creditor,  who 
had  not  executed  the  trust-deed  ;  and  Rumbold  was  declared  a 
bankrupt  upon  an  act  of  bankruptcy,  prior  to  the  executions  and 
attachments  ;  viz.,  by  his  execution  of  the  indenture  of  assign- 
ment, and  proof  that  the  premises  thereby  assigned  comprised 
the  whole  of  his  estate  and  effects  ;  and  a  provisional  assignment 
was  executed. 

The  bill  was  filed  by  the  two  surviving  trustees  in  the  deed, 
and  the  provisional  assignee  under  the  commission ;  charging 
that  the  trust-money  in  the  hands  of  the  plaintiffs,  being  the  joint 
estate  of  Rumbold,  Dutton,  and  Houghton,  is  now  by  reason  of  the 
bankruptcy  of  Rumbold  and  the  absence  from  the  kingdom  of  the 
other  partners,  payable  to  the  assignees  under  the  commission, 
to  be  applied  in  satisfaction  of  the  joint  debts;  and  prayed  an 
injunction  against  execution  under  the  attachments,  and  that  the 
trust-money  in  the  hands  of  the  surviving  trustees  under  the 
trust-deed  may  be  paid  into  Court,  or  to  the  other  plaintiff, 
the  provisional  assignee  under  the  commission,  for  the  benefit  of 
the  joint  creditors. 

[An  objection  as  to  the  sufficiency  of  the  alleged  act  of  bank- 
ruptcy was  relinquished  upon  proof  of  other  acts  of  bankruptcy 
committed  by  Rumbold,  in  October,  1805 ;  but  in  the  course  of 
his  observations  when  dealing  with  that  objection  the  Lord 
Chancellor  observed  (at  p.  198)  that  "Courts  of  Justice  acquired 
the  right  to  treat  men  as  bankrupts  by  Parliamentary  authority 
and  by  that  alone,"  and  he  described  the  law  as  perfectly  settl-'d. 
that  nothing  is  an  act  of  bankruptcy,  though  the  consequences 
may  be  precisely  the  same,  except  what  is  described  in  the 
statutes.] 

Mr.  Hart  and  Mr.  Roupell,  for  the  plaintiffs,  relied  on  [200] 
the  case  of  Barker  v.  Goodair,  11  Ves.  78;  8  R.  R.  SO. 

Sir  Samuel  Romilly  and  Mr.  William  Agar  were  heard  [201] 
for  che  defendants. 

The  Lord  Chancellor  (Eldon)  (July  24,  1810):  — 

The  report  of  the  case  of  Barker  v.   Goodair,  11  Ves.  78  ;     [202] 
8  R.  R.  89,  correctly  represents  my  opinion  that,  whatever 
might  ultimately  be  done,  it  was  fit  that  the  rights  of  the  parties 
under  the  circumstances  of  that  case  should  be  judicially  decided ; 
and,  that  being  my  opinion,  T  certainly  determined  nothing  upon  the 
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interlocutory  motion  but  that  it  was  nut  proper  to  let  the  property 
go  out  of  the  power  of  the  Court,  until  that  decision  could  be 
obtained. 

The  present  case  is  this.  Three  persons,  in  partnership,  propose 
to  convey  the  whole  of  their  property  (for  that  is  the  effect  of  it) 
to  trustees  in  trust  for  their  creditors  ;  with  a  proviso,  to  be  void  in 
case  all  the  creditors  to  the  amount  of  above  £20  do  not  execute, 
or  if  a  commission  of  bankruptcy  should  be  taken  out.  In  truth 
it  would  have  been  void  if  it  had  been  actually  executed  according 
to  the  intention.  All  the  creditors  to  the  amount  of  above  £20 
did  not  sign  the  deed,  and  one  of  the  assignees  never  executed. 
The  bill  was  filed  upon  the  notion  that  the  act  of  bankruptcy  to 
be  insisted  upon  against  the  attachments  was  the  execution  of  this 
deed  ;  and  upon  the  point  made  when  the  cause  came  on,  that  the 
deed,  not  being  executed  by  all  the  three  parties,  was  no  act  of 
bankruptcy.  My  opinion  was  that  this  deed,  being  intended  for 
execution  by  these  three  persons,  and  being  incapable  of  being 
executed  according  to  the  trust  unless  by  those  three,  could 
not  be  considered  as  an  act  of  bankruptcy.  It  became  imma- 
terial, however,  to  consider  that ;  as,  an  act  of  bankruptcy  of  an 
older  date  being  proved,  brought  the  case  to  this  ;  that  there 
[*  203]  was  an  act  of  bankruptcy  preceding  the  *  verdicts  under 
the  attachments,  on  the  10th  of  May,  and  a  commission 
actually  issued.  There  was  no  actual  execution  therefore  under 
the  attachments  at  the  time  of  the  commission  issued ;  and  if 
there  had  been  it  was  immaterial. 

Under  these  circumstances  the  question  is,  what  is  the  effect  of 
the  commission,  the  attachments,  under  which  verdicts  of  even 
date  were  obtained,  and  the  preceding  act  of  bankruptcy:  I  mean 
the  act  of  bankruptcy  committed  by  this  one  partner;  whether  the 
attaching  creditors,  who  have  succeeded  upon  the  plea  of  nil  debet 
in  the  Mayor's  Court,  can  find  in  the  hands  of  the  plaintiff  Dutton 
that  property  of  the  three  partners  against  which  they  can  have 
execution  entirely,  as  the  property  of  the  three;  or  if  not  to  be 
considered  the  property  of  the  three,  property  to  which  the  title 
i>  such  ;is  among  the  three  that  sucli  a  creditor  can  take, if  not  the 
whole,  a  part  of  it. 

This  question  has  been  in  ;i  degree  considered  in  two  or  three 
cases;  never  upon  the  hearing  of  a  cause.  In  Bristow  v.  Potts 
(  in  Chancery,  28th  January,  1801),  stated  11  Ves.  • ! .  n.  :  X  R.  R.  91, 
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upon  an  application  to  Lord  Loughborough  for  an  injunction 
under  circumstances  altogether  the  same,  his  opinion  was  that  the 
assignees  of  one  of  the  joint  debtors  had  no  equity  to  obtain  an 
injunction  against  the  creditors  of  all  the  debtors,  having  attached 
the  property.  When  the  case  of  Barker  v.  Goodair,  11  Ves.  78; 
8  R.  R.  89,  came  before  me,  I  thought  the  point,  as  I  do  still, 
extremely  important;  and  I  could  not  satisfy  myself  that  it  was 
right,  upon  the  authority  of  Bristow  v.  Potts,  to  refuse  the  injunc- 
tion in  that  stage  of  the  cause.  The  difficulty  is  this.  If 
previous  to  the  plea  in  the  *  Mayor's  Court,  which  is  in  effect  [*  204] 
to  try  whether  the  property  in  the  hands  of  the  garnishee  is 
the  property  of  all  the  debtors,  an  act  of  bankruptcy  is  committed  by 
one,  and  a  commission  issues,  I  cannot  conceive  the  plea  that  the 
property  of  the  three  was  in  the  hands  of  the  garnishee  could  be 
made  out  in  fact ;  as  by  the  act  of  bankruptcy  by  one,  previous  to 
the  attachment,  followed  by  a  commission,  the  interest  of  that  one 
passed  to  his  assignees,  and  was  no  longer  his  interest.  It  is  true, 
if  the  issue  of  fact  in  the  Mayor's  Court  was  tendered  previously 
to  a  commission,  it  would  be  difficult,  perhaps  impossible,  to  main- 
tain that  the  plea  in  fact  would  not  be  made  good ;  as,  though  the 
commission,  when  taken  out,  will  relate  to  the  act  of  bankruptcy, 
yet  if  a  commission  should  not  be  taken  out  there  is  no  negative 
of  the  fact  that  this  was  the  property  of  the  three.  If,  however,  a 
commission  should  afterwards  issue  between  verdict  and  execution 
under  the  attachments,  the  verdict  giving  a  right  to  execution  upon 
the  property  of  the  three,  and  the  intermediate  transaction  devest- 
ing out  of  one  by  relation  to  the  act  of  bankruptcy  his  interest  in 
that  property,  the  question  would  be  whether  the  execution  could 
lay  hold  of  the  property  of  that  one  ;  and  the  two  statutes  of  King 
James,  stat.  1  James  I.  c.  15,  s.  13;  stat.  21  James  I.  c.  19,  s.  9, 
declare,  what  it  wras  not  necessary  to  enact  when  it  was  once  deter- 
mined that  the  commission  should  relate  to  the  act  of  bankruptcy, 
that,  as  a  judgment,  if  not  executed  before,  or  if  executed  after,  an 
act  of  bankruptcy,  is  of  no  worth  as  against  the  creditors,  so 
an  attachment  not  executed  before,  or  executed  after,  an  act  of 
bankruptcy,  as  against  the  creditors  affects  only  the  interest  of 
the  bankrupt. 

*  That  being  the  effect  of  the  relation,  this  commission,   [*205] 
the    moment    it   was    taken    out,   of    even    date    with   the 
verdicts,  but  founded  upon  an  act  of  bankruptcy  long  previous  to 
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any  suit  in  the  Mayor's  Court,  in  October,  1805,  must  have  rela- 
tion to  that  act  of  bankruptcy ;  and  by  virtue  of  that  relation 
must  vest  the  property  of  this  individual  partner  in  his  assignees, 
as  their  property  from  that  time.  The  consequence  is,  that  this 
plaintiff  must  be  considered  as  having  in  his  hands  property,  not 
of  the  bankrupt  and  the  solvent  partners,  but  which  was  to  be 
disposed  of,  as  it  was  just,  and  legal,  and  equitable,  not  as  their 
property,  but  as  the  property  of  the  assignees  and  the  two  solvent 
partners;  and  my  doubt  upon  the  case  of  Rristow  v.  Potts,  11  Ves. 
81  n.  ;  8  E.  R.  91,  was  whether,  if  that  was  not  the  property  of  the 
two  partners,  Lord  Loughborough's  conclusion,  in  effect  that  the 
creditors  of  the  two  debtors  should  have  execution  against  it,  as  if 
it  had  remained  their  property,  was  right;  and  I  still  think  that  a 
difficult  conclusion. 

Another  question  remains,  of  far  more  difficulty,  and  of  as  much 
importance  as  any  that  has  been  decided.  Where  a  creditor  takes 
out  execution  against  the  effects  of  an  individual,  concerned  in  a 
partnership,  it  seems  to  be  a  very  difficult  thing  to  determine  with 
certainty,  how  he  is  to  take  his  execution.  [See  now  the  Partner- 
ship Act,  1890,  s.  23.]  The  old  cases,  if  they  are  to  govern,  go  in 
this  simple  course  ;  that  the  creditor,  finding  a  chattel  belong- 
ing to  the  two,  laid  hold  of  the  entirety  of  it ;  considering  it  as 
belonging  to  the  two  ;  and,  paying  himself  by  the  application  of 
one-half,  he  took  no  farther  trouble.  It  is  obvious,  that  it  was 
very  difficult  to  maintain  this  as  an  equitable  proceeding,  if  a  due 
proceeding  at  law ;  that  a  creditor  of  one  partner  should 
[*  206]  without  any  attention  to  the  rights  of  the  *  partners  them- 
selves take  one-half  of  a  chattel  belonging  to  them;  as  if 
it  was  perfectly  clear  that  the  interest  of  each  was  an  equal  moiety. 
On  the  other  hand  it  may  be  represented,  that  the  world  cannot 
know  what  is  the  distinct  interests  of  each  ;  and  therefore  it  is 
better  that  the  apparent  interest  of  each  should  be  considered  as 
his  actual  interest:  but  courts  of  equity  have  long  held  otherwise  : 
and  long  before  the  case  of  Fox  v.  Hanburu,  Cowp.  445.  I  under- 
stand this  Court  to  have  said  that  was  not  equitable;  and  to  have 
held,  as  is  the  constant  course  at  present,  that  upon  an  execution 
against  one  partner,  or  the  quasi  execution  in  bankruptcy,  no  more 
of  the  property  which  the  individual  has,  should  be  carried  into 
the  partnership  than  that  quantum  of  interest  which  he  could  ex- 
tract out  of  the  concerns  of  the  partnership,  after  all  the  account* 
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of  the  partnership  were  taken,  and  the  effects  of  that  partnership 
were  reduced  into  a  dry  mass  of  property,  upon  which  no  person 
except  the  partners  themselves  had  any  claim.  In  the  case  sup- 
posed by  Lord  Mansfield,  a  bill  filed,  where  there  was  an  execu- 
tion at  law,  a  court  of  equity  has  no  difficulty  in  managing  it ; 
having  the  means  of  taking  the  complicated  accounts  of  the  part- 
nership, and  reducing  the  concern  into  that  state  in  which  the 
property  would  be  divisible  as  clear  surplus  :  but  the  Court  of 
King's  Bench  has  repeatedly  held,  with  considerable  doubt  of  late, 
how  the  object  is  to  be  accomplished,  that  a  creditor,  taking  execu- 
tion, can  take  only  the  interest  his  debtor  had  in  the  property. 

The  case  now  before  me  must  be  regarded  in  tin's  point  of  view; 
the  question  being  as  to  the  effect  of  the  quasi  execution 
under  a  commission  of  bankruptcy  *  against  one  partner,  [*  207] 
with  reference  to  the  interest  of  himself  and  two  others  in 
a  fund  in  the  hands  of  the  plaintiff.  The  jurisdiction  in  bank- 
ruptcy being  both  legal  and  equitable,  let  us  see  whether  we  must 
not  of  necessity  go  a  great  way  in  this  case  ;  or  admit  that  we 
have  already  gone  much  too  far  in  bankruptcy.  The  opinion  of 
Lord  HARDWICKE  was,  that  a  joint  creditor  could  prove  under  a 
separate  commission  only  for  the  purpose  of  assenting  to,  or  dis- 
senting from,  the  certificate;  but  not  to  receive  dividends;  and 
that  they  must  file  a  bill  for  an  account  of  the  joint  estate.  The 
operation  of  that  bill  was  to  draw  into  the  joint  estate  the  share  of 
that  bankrupt  partner  taken  in  execution  ;  as  far  as  bankruptcy 
can  be  so  represented  ;  and  by  the  effect  of  tin'  commission,  the 
bill,  and  the  decree,  nothing  could  be  divided  among  the  separate 
creditors  under  the  commission  but  that  which  formed  the  separate 
share  of  the  bankrupt  after  the  account,  and  an  application  of  the 
joint  estate  to  all  demands  against  it.  Lord  HARDWICKE  therefore 
must  either  have  thought,  that  upon  such  a  case  it  was  clearly  fit  to 
say  that  execution  against  one  partner  should  not  affect  the  applica- 
tion of  the  joint  fund  to  the  joint  demands  ;  or,  as  I  rather  believe, 
lie  found  himself  in  a  situation  requiring  him  to  cut  the  knot,  and  to 
make  some  rule  that  would  upon  the  whole  be  most  convenient. 

This  subject  took  a  different  course  at  different  periods  until  the 
time  of  Lord  THURLOW  ;  who  considered  it  with  great  anxiety; 
and,  having  consulted  most  of  the  Judges,  expressed  his  decided 
opinion,  that  the  contrary  course  was  the  best,  as  being  the  most 
legal ;    and  therefore  held  that  the  joint  creditors  should  be  ad- 
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mitted  to  prove,  and  take  dividends,  under  a  separate  commis- 
sion; that  a  commission  of  bankruptcy  was  an  execution  for  all  tin- 
creditors  ;  that,  if  a  joint  creditor  had  brought  an  action 
[*  20S]  *  against  all  the  debtors,  he  might  have  several  executions 
against  each  ;  and  therefore  the  bankruptcy,  preventing 
his  action  with  effect,  should  be  considered  as  a  judgment  for  him 
as  well  as  the  others ;  that  he  had  a  right  to  receive  the  dividends  : 
and  it  was  upon  the  assignees  of  the  separate  estate  to  bring  their 
bill  to  have  the  account  settled. 

The  question  afterwards  came  to  be  considered  by  Lord  LOUGH- 
BOROUGH ;  who  got  back  to  the  old  rule  ;  and  abided  by  it  firmly, 
Ex  parte  Elton,  .'!  Ves.  238;  3  R.  R.  84;  but  great  difficulties  oc- 
curred of  this  sort.  Lord  LOUGHBOROUGH,  adopting  the  principle 
of  Lord  Hardwicke's  rule,  did  not  adopt  his  practice  ;  not  putting 
the  joint  creditors  to  file  a  bill  bringing  before  the  Court  the  as- 
signees and  the  solvent  partners;  and  taking  the  account  in  their 
presence;  but  taking  this  course,  —  directing  the  assignees  to  take 
an  account  of  the  joint  estates  ;  and,  applying  that  to  the  dis- 
charge  of  the  joint  creditors,  to  ascertain  the  shares  of  the  residue 
belonging  respectively  to  the  bankrupt  and  the  solvent  partners. 
From  the  nature  of  this  proceeding,  unless  the  solvent  partners 
thought  proper  to  come  in,  and  have  the  account  taken  before  the 
eonimissioners,  the  Lord  Chancellor  in  bankruptcy  had  no  power 
to  compel  them  :  neither  could  tin1  joint  creditors,  unless  they 
thought  proper  to  come  in  before  the  commissioners,  be  compelled 
in  that  proceeding  to  come  in;  and  if  the  other  partners  did  not, 
or  could  not,  as  in  the  instance  of  residence  abroad,  make  them- 
selves parties,  the  account  upon  ordinary  principles  could  not  bind 
them.  I  pressed  the  difficulty  that  would  arise  if  a  joint 
[*  209]  creditor  should  bring  an  action,  *  and  proceed  to  judg- 
ment:  would  this  Court  interfere  upon  the  ground  that 
there  was  an  order  in  bankruptcy  to  which  he  and  the  other  joint 
creditors  were  not  parties;  and  to  enforce  that  order  grant  an  in- 
junction against  execution  in  that  action  ?  That  would  be  a  ques- 
tion of  great  importance,  if  the  law  was  as  simple  as  it  was 
supposed  to  be  in  the  early  cases  upon  this  subject;  that  the 
assignees  were  tenants  in  common  of  a  chattel  with  the  solvent 
partner;  and  the  creditor  might  satisfy  himself  out  of  the  apparent 
interest:  but,  taking  the  law  to  be,  that  no  more  should  be  applied 
than  the  result  of  a  general  account,  the  only  effect  of  the  execu- 
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tion  would  be,  that  the  creditor  would  have  subjected  himself  to 
the  general  account  that  was  going  on  in  another  proceeding. 

The  question  then  came  before  me  ;  and  upon  consideration  of 
all  the  authorities  I  thought  the  best  course  for  me  to  adopt 
(whether  the  best  in  principle  I  have  often  doubted)  was,  that  the 
rule  should  continue  to  be  applied,  as  it  had  been  for  some  years 
in  a  course  of  application  ;  and  therefore  I  have  not  disturbed  the 
practice  as  it  has  of  late  prevailed.  The  result  is,  that  now  it 
has  been  understood  for  fifteen  years,  that,  under  a  separate  com- 
mission of  bankruptcy,  the  other  partners  remaining  solvent,  an  ac- 
count shall  be  directed  of  the  joint  estate  in  the  absence  even  of  tin- 
other  partners  ;  and  upon  the  application  of  any  one  joint  creditor, 
whether  the  others  choose  it,  or  not,  the  whole  account  being  taken 
in  the  bankruptcy,  the  joint  creditors  shall  be  paid  pari  passu  out 
of  the  joint  estate  ;  and  the  residue  shall  then  be  distributed  only 
according  to  the  respective  interests  of  the  partners  ;  and,  if  the 
rule  of  law,  where  a  creditor  takes  execution,  is  the  same,  perhaps 
we  are  not  far  wrong.  In  the  course  of  this  period  there  has 
been  no  instance  of  a  creditor  coming  here,  saying,  that 
he  had  a  *  judgment,  not  executed,  against  a  partner;  and  [*  210] 
desiring  to  go  on:  nor  has  the  case  occurred  in  bank- 
ruptcy of  a  joint  creditor,  claiming  to  set  aside  the  execution  un- 
der the  commission  by  a  prior  act  of  bankruptcy,  and  desiring  I" 
have  execution  against  all  without  any  account.  Such  a  case,  if  it 
occurred,  must  be  dealt  with  upon  much  the  same  principle  as  this. 

This  is  the  case  of  an  act  of  bankruptcy  in  December,  1805  ; 
which  severed  the  property  of  the  bankrupt  from  the  property  in 
the  partnership.  From  that  moment  the  partnership  effects  were 
the  property  of  the  two  solvent  partners,  and.  if  a  commission  was 
afterwards  taken  out,  of  the  assignees.  The  effect  of  that  commis- 
sion, if  taken  out  before  the  execution,  or  after  it  upon  a  previous 
act  of  bankruptcy,  is,  that  a  part  at  least  of  the  property  taken  un- 
der the  execution,  would,  in  the  latter  case  by  relation,  be  the  prop- 
erty of  the  assignees  ;  and  here  it  is  material  to  observe  that  my 
opinion  differs  from  that  of  Lord  LOUGHBOROUGH;  who  thought  that 
the  bankruptcy  of  one  partner  only  would  not,  though  founded  upon 
a  preceding  act  of  bankruptcy,  affect  the  attachments.  I  do  not  agri  •<  - 
to  that.  My  opinion  is  that  if  after  an  execution  against  one  partner 
a  commission  of  bankruptcy  issues  against  him  upon  an  act  of  bank- 
ruptcy, antecedent  to  the  execution  executed,  whatever  may  have 
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been  taken  under  the  execution  becomes  by  relation  the  property  of 
his  assignees  at  the  time  of  that  execution  executed,  and  not  of  the 
bankrupt  himself ;  the  commission  by  relation  devesting  his  interest. 

What  then  is  to  be  the  case  of  these  creditors,  who,  having 
attachments  against  the  property  of  these  three  partners,  while 
it  was  their  property,  did  not  obtain  execution  until  a  commission 
issued  against  one  of  them  upon  an  act  of  bankruptcy, 
[*  211]  antecedent  to  the  attachments  ;  *  by  relation  therefore  de- 
vesting the  property  of  that  one  ?  It  is  very  difficult  to 
maintain,  that  the  attaching  creditor  can  take  the  property  of  the 
two  remaining  partners,  though  he  might  take  the  property  of  the 
three,  or  of  each  ;  but,  admitting  that  he  could  take  the  property 
of  the  two,  what  is  it  that  he  can  take  ?  Is  it  more  than  what 
will  appear  to  be  the  property  of  the  two  after  an  account  of  the 
estate  of  the  three,  and  the  joint  demands  upon  them  ?  There  is 
infinite  difficulty  in  it :  but  it  appears  to  me,  that,  notwithstanding 
these  attachments,  under  the  particular  circumstances  the  joint 
estate  must  be  applied  among  all  the  joint  creditors,  as  well  the 
attaching  creditors  as  the  others.  The  bankruptcy  making  one- 
third  of  this  property  the  property  of  the  assignees,  the  question 
is,  whether  the  creditors  by  attachment,  though  they  have  judg- 
ment, can  take  execution  :  and  my  opinion  is,  that  execution  under 
the  attachment  cannot  go  against  the  property  of  the  two  ;  if  it 
could  go  against  the  property  of  the  three,  and  of  each,  and  that 
this  is  property  which  must  be  applied  among  all  the  joint  creditors, 
exactly  as  the  application  is  made  in  bankruptcy. 

I  have  gone  through  this  ;  as  it  is  a  very  difficult  subject ;  and, 
as  it  has  often  appeared  to  me,  that  both  in  bankruptcy  and  the 
administration  of  assets*  the  Court  has  done  more  upon  principles 
of  convenience,  than  as  standing  upon  legal  reasoning. 

An  account  was  accordingly  directed  of  the  joint  estate  ;  to  lie 
applied  among  all  the  joint  creditors. 

ENGLISH   NOTES. 

The  provisions  of  the  Bankruptcy  Act  188.'>  (4G  &  47  Vict.  c.  52) 
applicable  to  the  initiation  of  bankruptcy  proceedings  against  partners 
are  sections  110,  111,112,  113  and  115.  Section  110  enacts  as  follows: 
"  Any  creditor  whose  debt  is  sufficient  to  entitle  him  to  present  a 
bankruptcy  petition  against  all  the  partners  of  a  firm  may  present  a 
petition  against  any  one  or  more  partners  of  a  firm  without  including 
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the  other.''  Section  111  enacts:  "Where  there  are  more  respondents 
than  one  to  a  petition  the  Court  may  dismiss  the  petition  as  to  one  or 
more  of  them;  without  prejudice  to  the  effect  of  the  petition  as  against 
the  other  or  others  of  them.1'  Section  112  provides  for  the  administra- 
tion of  the  property  and  the  appointment  of  one  trustee  of  partners  made 
bankrupt  upon  successive  petitions.  Section  113  provides  for  the  prose- 
cution of  actions,  where  a  member  of  a  partnership  is  adjudged  bankrupt. 
Section  115  enacts:  "Any  two  or  more  persons,  being  partners/  or  any 
person  carrying-on  business  under  a  partnership  name,  may  take  pro- 
ceedings or  be  proceeded  against  under  this  Act  in  the  name  of  the 
firm,"  with  a  provision  for  the  disclosure  of  the  names  of  the  partners. 

According  to  the  cases  under  former  Acts,  unless  all  the  partners 
hail  committed  an  act  of  bankruptcy,  a  joint  petition  could  not  issue, 
even  against  two  or  more  insolvent  partners.  Ex  parte  Layton 
(1801),  6  Ves.  434.  Where  a  joint  commission  issued  subsequently  to 
separate  commissions,  it  was  the  practice  to  supersede  the  separate  com- 
mission if  the  joint  commission  was  valid,  Ex  parte  Wells  (181.")), 
1  Madd.  72,  15  E.  E.  209;  but  the  Court  had  a  discretion,  s.  c,  Ex  parte 
Hamper  (1811),  17  Ves.  403,  11  It.  R.  115;  s.  c,  nom.  Ex  parte  Eow- 
landson,  1  Rose,  89. 

To  support  a  joint  petition,  a  joint  act  of  bankruptcy  must  be  proved. 
Mills  v.  Bennett  (1814),  2  M.  &  S.  556,  15  R.R.  348.  But  a  separate 
creditor  might  avail  himself  of  a  joint  act  of  bankruptcy  to  found  a 
separate  petition,  Eckliardt  v.  Wilson  (1799),  8  T.  R,  140,  4  R.  R. 
618;  and  where  one  of  several  partners  committed  an  act  of  bankruptcy 
it  could  be  made  the  foundation  of  a  separate  petition  against  him. 
Bowker  v.  Burdekin  (1843),  11  M.  &  W.  128,  12  L.  J.  Ex.  329. 

The  rule  is  that  the  joint  estate  shall  be  applied  in  satisfying  the 
partnership  liabilities,  and  the  separate  estate  in  discharge  of  the  indi- 
vidual debts  of  the  partners.  A  good  example  of  this  rule  is  the  case 
of  Ex  parte  Reeve  (1804),  9  Ves.  588,  7  R,  E,  304,  where  it  was  held 
that  the  joint  creditors  were  entitled  to  be  paid  interest  on  their  debts 
out  of  partnership  assets,  before  the  separate  creditors  could  make  any 
claim  upon  the  joint  estate.  The  only  exception  to  the  rule  is  where 
there  is  no  joint  estate  and  no  solvent  partner  or  the  solvent  partner  is 
resident  abroad,  and  (presumably)  not  subject  to  the  jurisdiction  of 
the  English  Courts.  Ex  parte  Kensington  (1808),  14  Ves.  447,  9  E.  R. 
325;  Ex  parte  Pinkerton  (1801),  6  Ves.  814  n.,  9  E.  E.  326  n.  As  an 
extreme  case  may  be  cited  Ex  parte  Getter  and  Honischer,  Be  Sill 
and  Watson  (1817),  2  Madd.  202.  17  E.  E.  219,  which  decided  that  a 
creditor,  to  whom  the  whole  of  the  joint  estate  had  been  pledged,  might 
realize  and  prove  for  any  balance  due  against  the  separate  estates.  It 
is  however  clear  that  the  existence        joint  estate,  however  small,  will 
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exclude  the  exception,  although  it  is  apparent  that  the  costs  of  realiza- 
tion will  swallow  up  the  whole  of  the  j<»int  estate.  Ex  parte  Kennedy, 
In  re  Entwisle  (Ch.  App.  1852),  2  De  G.  M.  &  G.  228.  Qnder  the  (.1.1 
bankruptcy  practice  a  joinl  creditor  could  not  only  present  a  separate 
petition,  but  also  prove  in  competition  with  the  separate  creditors.  JSx 
parte  Ackerman  (1808),  11  Ves.  604,  9  It.  R.  358;  Ex  parte  Detastet 
(1810),  17  Ves.  LM7,  11  R.  R.  70.  But  tliis  it  is  apprehended  is  put 
an  end  to  by  the  Bankruptcy  Act  L883  (46  and  17  Vict.  c.  52),  s.  59 
I  1  ).  How  the  anomaly — it  can  hardly  he  culled  a  principle  —  origi- 
nated is  not  disclosed  in  any  of  the  decided  cases;  it  was  firmly  estab- 
lished when  Lord  Eldon  was  at  the  bar.  A'.'-  parte  Ackerman,  supra. 
It  does  not  appear  that  the  separate  creditors  enjoyed  a  correlative 
right.  It  has  been  frequently  said  that  the  liability  of  partners  is 
joint  and  several,  but  the  true  limits  of  this  expression  was  pointed 
«nit  in  the  well  known  case  of  Kendall  v.  Hamilton  (11.  L.  1879),  4  App. 
Cas,  504  ("Abatement,"  No.  :;.  It.  C.  Vol.  1,  175.,  which  recognised 
the  earlier  decision  of  the  Court  of  Exchequer  in  King  v.  Hoare  (1844), 
13  M.  &  W.  494,  14  L.  J.  Ex.  29. 

1  n  the  case,  where  judgment  was  recovered  against  one  of  several  joint 
tort-feasors,  a  defence  of  judgment  recovered  must  be  specially  pleaded. 
in  a  subsequent  action  against  the  remaining  tort-feasors.  Edevain  v. 
Cohen  (C.  A.  1889),  43  Ch.  D.  187.  The  rights  of  creditors  may  how- 
ever be  regulated  by  express  contract,  and  goods  may  be  supplied  to  a 
partnership  so  as  to  make  the  partners  liable  individually.  Ex  parte 
Gibson,  In  re  Snuff,.  Knight  &  Co.  (Ch.  App.  1869),  L.  R.,  4  Ch.  062. 
38  L.  J.  Ch.  673.  But  where  partners  have  bound  themselves  jointly 
and  severally,  although  the  creditor  may  prove  against  both  estates,  he 
can  only  receive  a  dividend  out  of  one  or  the  other  estate.  Ex  parte 
Bentley,  In  re  Maltby  (1790).  2  Cox,  218,  2  R.  It.  36. 

Intricate  questions  arise  where  there  has  been  a  change  in  the  consti- 
tution of  the  firm  since  the  petitioning  creditor's  debt  was  incurred. 
Where  a  new  partner  has  been  taken  in,  the  question  turns  upon  the 
determination  whether  or  not  there  has  been  a  novation.  Ex  parte 
Jackson  (1790).  1  Ves.  Jr.  131.  1  R.  R.  91;  Rolfe  v.  Flower  (P.  C. 
1866),  L.  It..  1  P.  C.  27,  ::.~>  L.  J.  P.  C  13.  The  liability  of  a  partner 
who  has  retired,  for  the  del.ts  and  engagements  of  the  new  firm,  is  a  lia- 
bility by  estoppel;  and  the  question  here  is  whether  there  has  been  an 
election  to  charge  the  new  firm  or  to  give  credit  entirely  to  the  firm  as 
originally  constituted.  Scarf  v.  Jardine  (H.  L.  1882).  7  App.  Cas. 
345,  51  L.  J.  Q.  B.  612,  47  L.  T.  258. 

As  a  general  rule  the  retirement  of  one  of  two  partners  will  prevent 
joint  creditors  from  asserting  their  rights  to  the  joint  estate,  even 
where    it   remains   in   specie,    Ex  parte   Williams   (1805),    11  Ves.   3, 
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3  R.  R.  62;  Ex  parte  Bowlandson  (1813),  2  Ves.  &  B.  172,  13 
R.  R.  52;  but  the  circumstances  may  admit  of  an  appropriation  of 
assets  partly  to  joint  creditors  of  the  old  firm  and  partly  to  the  sepa- 
rate creditors.  Ex  parte  Mbrley,  In  re  White  (Ch.  App.  1873),  L.  11., 
-8  Ch.  1020,  43  L.  J.  Bank.  28,  29  L.  T.  442.  And  where  two  or  more 
partners  continue  there  may  be  a  right  to  follow  assets  of  the  former 
partnership  existing  in  specie,  Ex  parte  Butcher,  In  re  Mellor  (C.  A. 
1880),  13  Ch.  D.  465,  42  L.  T.  299;  while  in  some  cases  the  right  will 
not  exist,  In  re  Simpson,  A'./'  parte  Furniss  (C.  A.  1874),  L.  R.,  9  Ch. 
573,  43  L.  J.  Bank.  147,  30  L.  T.  488.  A  partner  who  has  retired 
may  be  made  to  account  to  the  trustee  in  bankruptcy  of  the  new  firm 
for  sums  received  in  fraud  of  creditors  under  colour  that  they  were  on 
account  of  his  share  of  the  capital.  Anderson  v.  Maltby  (1793),  2  \  es. 
dr.  244,  1'  R.  R.  206. 

A  person  indebted  to  the  separate  estate  cannot  set  off  a  debt  due  from 
the  partnership,  Exparte  Twogood  (1805),  11  Ves.  517;  Stainforth  v. 
Fellowes  (1814),  1  Marsh.  184,  to  R.  R.672;  New  Quebrada  Company  v. 
Carr  (1869),  L.  R.,  4C.  P.  051.  38  L.  J.  C.  1'.  283;  Middleton  v.  Pollock 
(1875),  L.  R.,  20  Eq.  515.  44  L.  d.  Ch.  618.  In  the  last  mentioned  case 
the  Master  of  the  Bolls  (Sir  (>.  Jessel)  explained  the  decision  of 
Lord  Eldox,  in  Exparte  Stephens  (1805),  11  Ves. 24,8  R.  R.  75.  and 
Vulliamy  v.  Noble  (1817).  '■>  Mer.  593.  17  R.  tv.  143;  and  showed  that 
in  these  two  cases  the  decision  turned  on  a  question  of  suretyship,  and 
proceeded  on  the  assumption  that  the  debtor  who  was  sued  was  entitled 
to  set  up  the  right  of  the  person  who  was  surety  to  have  the  liability 
reduced.  The  nature  of  debts  will  be  examined;  and  if  the  joint  debt 
is  reall)*  only  a  security  for  a  separate  debt,  the  separate  creditor  will 
be  allowed  to  set  off  against  a  sum  which  he  is  liable  to  pay  to  the 
separate  estate.      Exparte  Hanson  (1806),  12  Ves.  346,  8  R.  R.  335. 

The  reputed  ownership  clause  is  only  designed  to  meet  the  case  where 
a  person  who  is  the  true  owner  of  goods  allows  another  person  to  have 
possession  of  them;  it  does  not  therefore  apply  where  a  dormant  partner 
allows  the  active  partner  to  have  possession.  Ooldwell  v.  Gregory 
(1814),  1  Price,  119,  15  R.  R.699;  Reynolds  v.  Bowley  (1867),  L.  R.. 
2  Q.  B.  474,  8  B.  &  S.  100.  30  L.  J.  Q.  R.  217.  The  judgments  of  the 
Court  of  Queen's  Bench,  and  of  Kelly,  C.  B.  (in  which  the  majority 
concurred)  in  Reynolds  v.  Bowley  treat  two  earlier  cases.  Ex  /><<rtf  En- 
derby,  In  re  Gilpin  (1824),  2  B.  &  C.389,  and  Smith  v.  Watson  (1824), 
2  lb  &  C.  401,  as  inconsistent  with  the  view  which  ultimately  pre- 
vailed in  the  Exchequer  Chamber;  but,  according  to  the  opinions  (which 
appear  sound)  of  two  eminent  judges,  Willes,  J.,  and  Bramwell,  B., 
there  was  no  need  to  treat  these  two  cases  as  overruled.  In  Ex  parte 
Enderby  the  partnership  had  been  dissolved  by  .effluxion  of  time,  and 
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the  partnership  goods  and  effects  were,  by  agreemenl  between  the  active 
and  secret  partner,  left  in  the  hands  of  the  active  partner,  who  was  to 
receive  and  pay  all  the  debts  due  to  and  from  the  concern,  and  to  repay 
by  instalments  the  capital  brought  in  by  the  secret  partner.  Upon  the 
continuing  partner's  subsequent  bankruptcy  it  was  held  thai  the  goods 
passed  under  the  order  and  disposition  clause.  The  ground  upon  which 
the  Court  proceeded  is  not  apparent,  as  no  judgments  were  delivered, 
but  a  certificate  sent  back  to  the  Lord  Chancellor,  who  had  directed 
the  issue.  In  the  subsequent  case  of  Smith  v.  Watson,  Bailey  and 
Best,  JJ.,  stated  that  they  regarded  their  decisions  as  inconsistent 
with  Coldwell  v.  Gregory,  but  this  was  not  necessarily  the  case.  Ac- 
cording to  the  view  taken  of  the  facts  by  Best,  J.,  in  Ex  parte 
Enderby,  the  arrangement  operated  as  a  transfer  of  any  interest  the 
secret  partner  might  have  had  in  the  partnership  assets.  He  says 
(1  B.  &  C.  396):  "By  the  contract,  Gilpin  (/.  e.  the  active  partner) 
was  to  have  all  the  good-,  and  Enderby  (i.  e.  the  secret  partner)  was 
to  be  a  creditor  for  £20,000."  in  this  view  it  is  difficult  to  see  what 
claim  the  secret  partner  could  set  up.  The  case  of  Smith  v.  Watson 
rests  on  precisely  similar  grounds;  for  the  contract  was  held  to  vest  no 
interest  in  the  person  whose  assignees  set  up  the  claim,  although  the 
bankrupt  might  have  been  held  liable  in  1824  as  an  ostensible  partner. 
When  considering  Smith  v.  Watson  it  must  be  recollected  that  the 
law  enunciated  in  Waugh  v.  Carver  (1793),  2  H.  Bl.  235,  14  R.  R. 
84r»,  still  prevailed,  and  that  36  years  elapsed  before  the  ease  of  Cox  v. 
Hickman  (I860),  8  H.  L.  Cas.  268,  30  L.  J.  C.  P.  125,  finally  decided  that 
sharing  in  the  profits  did  not  necessarily  make  a  man  liable  as  a  part- 
ner to  persons  dealing  with  a  firm.  The  class  of  cases  of  which  Curtis 
v.  Perry  (1802),  6  Yes.  739,  4  R.  R.  28,  is  an  example,  in  no  way  con- 
flict with  the  views  expressed  in  the  before  mentioned  cases  of  Cold- 
well  v.  Gregory  and  Reynolds  v.  Bowleg  :  but  proceeded  on  the  policy 
of  the  statute  requiring  registration  of  ownership  of  British  ships. 

A  separate  adjudication  makes  the  trustee  in  bankruptcy  a  tenant  in 
common  with  the  continuing  pai'tner.  from  the  date  of  the  act  of  bank- 
ruptcy. Barker  v.  Goodair  (1805),  11  Yes.  78,  8  R.  R.  89;  the  sol- 
vent partner  however  has  the  right  to  realize  the  partnership  property. 
Fox  v.  Hanbury  (1776),  Cowp.  445.  The  trustee  under  a  separate 
commission,  where  there  are  solvent  partners,  cannot  obtain  the  proceeds 
of  an  execution  levied  against  the  partnership  assets  for  a  joint  debt. 
Brickwood  v.  Miller  (1817),  3  Mer.  279,  17  R.  R.  81;  T)lbh  v.  Brooke  & 
Sous  (1894),  1894,  2  Q.  B.  338.  The  right  to  administer  is  personal 
to  the  solvent  partner,  Fraser  v.  Kershaw  (1856),  2  K.  &  J.  496,  25 
L.  J.  Ch.  445,  and  the  trustee  may  insist  upon  an  application  of  the 
;i<-ets  according  to  bankruptcy  rules.  West  v.  Skip  (1749).  1  Yes.  Sen. 
L'.'!!);    Fraser  v.  Kershav\  si<j>nr. 
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In  Collins  v.  Barker  (1893),  1893,  1  Ch.  578,  62  L.  J.  Ch.  316,  68  L.  T. 
572,  the  Court  had  to  consider  the  validity  of  a  provision  in  partnership 
articles,  that  a  partner  who  should  become  bankrupt  should  be  deemed  to 
have  ceased  to  be  a  partner  on  the  date  of  the  bankruptcy,  and  that  his 
share  of  the  capital  should  remain  as  a  loan  at  interest  for  the  residm  of 
the  partnership  term  to  be  secured  by  the  bond  or  covenant  of  the  con- 
tinuing partners  or  partner.  Two  of  the  partners  became  bankrupt,  and 
of  these  one  had  advanced  the  whole  of  the  capital,  [n  an  action  by  the 
trustees  in  bankruptcy  of  the  bankrupt  partners  against  the  continuing 
partner,  it  was  held  that  the  stipulation  was  valid.  The  defendant 
was  accordingly  appointed  receiver  and  manager,  but  the  Court  made 
it  a  term  of  his  appointment  that  lie  should  give  security,  pass  ids  ac- 
counts, furnish  the  plaintiffs  with  proper  accounts,  and  allow  them 
reasonable  access  to  his  books.  Provision  was  also  made  for  securing 
the  shares  of  the  bankrupt  partners  by  directing  that  the  continuing 
partner  should  pay  the  balances  in  his  hands,  as  and  when  they  reached 
a  certain  amount,  into  Court,  or  into  a  bank  in  the  joint  names  of  the 
plaintiffs  and  the  defendant. 

Where  there  was  cross  paper  between  two  houses,  which  had  both 
become  bankrupt,  the  practice  was  to  throw  the  paper  out  of  computa- 
tion. Ex  part,-  Walker  (1798),  4  Ves.  373,  4  R.  R.  218.  We  are 
told  by  Lord  Eldon  the  history  of  this  rule  in  the  subsequent  case  of 
Ex  parte  Itawson  (1821),  1  Jacob,  274,  and  the  extent  to  which  it  was 
intended  to  carry  it.  The  facts,  however,  in  Ex  parte  Walker  were 
somewhat  special,  and  the  decision  has  been  cut  down  in  the  first  in- 
stance by  Lord  Eldon,  who  allowed  proof  against  any  surplus  of  joint 
estate,  Ex  parte  Rawson,  supra,  and  subsequently  by  two  cases  in  the 
Court  of  Appeal,  Ex  parte  Macredie,  In  re  Charles  (Ch.  App.  1873), 
L.  R.,  8  Ch.  535,  42  L.  J.  Bank.  90,  28  L.  T.  827,  and  Ex  parte  Cama 
(Ch.  App.  1874),  L.  R.,  9  Ch.  689,  43  L.  J.  Ch.  683,  31  L.  T.  234.  It  is 
decided  by  these  later  cases  that  the  principle  of  Ex  parte  Walker  only 
applies  to  accommodation  bills;  and  even  as  to  accommodation  bills 
does  not  apply  where  they  have  got  into  the  hands  of  third  parties. 

Where  there  are  two  firms,  and  some  of  the  members  of  the  one  are 
partners  in  the  other,  the}-  will  be  treated  as  separate  firms  if  in  fact 
distinct;  and  in  the  event  of  bankruptcy  of  the  one,  the  other  firm  can 
prove  in  the  bankruptcy.  Ex  parte  St.  Barbe  (1805),  11  Ves.  413, 
8  R.  R.  196.  So  too  the  rule  as  to  double  proof  was  excluded,  and  the 
holder  of  bills  upon  which  the  two  firms  were  liable  could  prove  in 
both  bankruptcies,  Ex  parte  Adams  (1813),  1  Ves.  &  B.  493,  12  R,  Pi. 
280;  and  this  is  now  recognized  by  the  Bankruptcy  Act  1883  (see  note 
12  R.  R.  280). 

In  the  case  of  Harris  v.  Beauchamp  Bros.  (H.  L.  1894),  1894,  A.  C. 
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007,  a  judgment  had  been  recovered  against  a  firm  one  member  of  which 
was  an  infant.  The  House  recognized  the  rule  that  an  infant  cannot 
be  made  a  bankrupt;  but  avoided  the  difficulty  by  amending  the  judg- 
ment under  the  powers  conferred  by  section  105  of  the  Bankruptcy  Act 
1883  (4G  &  47  Vict.  c.  52),  so  as  to  limit  its  operation  to  tin;  adult 
partner  and  by  making  a  receiving  order  in  similar  terms  to  the  judg- 
ment as  amended. 


Section   VII.  —  The  rule  "  Ex  parte  Waring?' 

No.  12.  — Ex  parte  WAKING. 
(en.  1815.) 

RULE. 

Where  A.?  the  acceptor  of  a  bill  drawn  by  B.,  holds- 
property  of  B.  in  security  for  its  payment ;  then  in  case  of 
a  double  bankruptcy  of  both  A.  and  B.?  the  holder  of  the 
bills  is  entitled  to  have  the  property  applied  for  their  pay- 
ment :  —  not  because  the  holder  has  any  right  by  way  of 
security  over  the  property,  but  in  order  to  give  such  effect 
to  the  reciprocal  right  of  A.  and  B.,  as  the  circumstances 
admit  of:  —  A.'s  right  being  to  hold  the  proper!}'  in  secur- 
ity of  his  indemnity,  and  B.'s  to  have  the  property  upon 
pa}^ment  of  the  bills. 

Ex  parte  Waring. 

19  Ves.   345-350  (s.  c.  2  Rose,  182;  2  Gly.  &  J.  404  ;  13  R.  R.  217-220.) 

[345]  Bracken  &  Co.  had  an  account  with  Brickwood  &  Co. 
bankers  in  London ;  drawing  upon  them,  and  lodging  in 
their  hands  from  time  to  time  bills  and  other  securities  against 
their  drafts.  Brickwood  &  Co.  at  the  period  of  their  bankruptcy 
on  the  7th  July,  1810,  were  under  acceptances  for  Bracken  &  Co. 
to  the  amount  of  £24,000 ;  and  indebted  to  them  a  cash  balance 
£0766  7s.  6d. ;  having  also  in  their  hands  in  short  bills  £21,645 
10s.,  and  the  title-deeds  of  premises  in  London,  as  a  security  against 
their  acceptances,  which  produced  by  sale  near  £2961.  On  the 
2d  of  August,  1810,  Bracken  &  Co.  became  bankrupt.     The  accept- 
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ances,  except  to  the  amount  of  £600  were  proved  under  both 
commissions;  and  the  dividends  upon  Brickwood's  estate,  of  2s. 
lid.  in  the  pound  upon  £23,400  amounted  to  £3412. 

*  The  first  of  these  petitions,  by  holders  of  Brickwood's  [*  34ti] 
acceptance,  stated,  that  an  order  was  obtained  in  January, 

1811,  by  the  petitioners  in  the  second  petition,  the  assignees  under 
the  commission  against  Bracken  &  Co.,  without  notice  to  the  bill- 
holders,  that  the  assignees  of  Briekwood  &  Co.  should  keep  distinct 
accounts  of  their  general  estate  and  the  proceeds  of  the  short  bills  ; 
and  should  account  for  and  pay  to  the  assignees  of  Bracken  the 
surplus  that  might  remain  of  such  proceeds,  after  payment  of  the 
dividends  to  the  bill-holders;  and  prayed  a  variation  of  that  order; 
and  that  the  assignees  of  the  Brick  woods  may  be  directed  to  pay 
to  the  petitioners  and  the  other  holders  of  their  outstanding 
acceptances  on  account  of  the  Brackens  £3353  17s.  6d.,  the  residue 
of  the  cash  balance,  after  deducting  £3412  10s.,  the  amount  of  the 
dividends  from  Brickwood's  estate,  the  proceeds  of  the  short  bills, 
and  the  sum  of  £2961,  produced  by  the  sale  of  the  premises  in 
London ;  and  to  deliver  such  of  the  said  lulls  and  securities  as 
have  not  been  converted  into  money  to  the  petitioners  and  the 
other  bill-holders  towards  satisfaction  of  the  money  remaining  due 
uphill  such  acceptances,  as  far  as  they  will  extend. 

Mr.  Leach  and  Mr.  Cooke,  in  support  of  the  first  petition. 

The  subjects  for  consideration  are,  first,  whether  the  bill-holders 
ha^e  not  an  equitable  claim  upon  this  property:  if  not,  secondly, 
whether  the  assignees  of  Briekwood  have  not  a  right  to  have  it 
applied  to  exonerate  their  estate  from  the  proofs  upon  their 
acceptances  on  account  of  the  Brackens:  thirdly,  whether  the 
general  creditors  have  not  a  right  to  insist,  that  these  particular 
creditors  should  he  satisfied  out  of  the  appropriated  fund. 

*  The  object  of  the  assignees  of  the  drawers  appears  to  be  [*  347] 
to  use  the  bankruptcy  of  the  acceptors  as  the  means  of  with- 
drawing that  security,  which,  had  they  continued  solvent,  could 
have  been  retired  only  by  mutual  consent.  Those  assignees  must 
make  out  their  equity ;  which,  as  between  them  and  the  assignees 
of  the  acceptors  merely,  would  not  be  difficult:  but  natural  justice 
forbids  the  debtor  to  recall  his  pledge  from  the  surety,  when  the 
effect  will  be  injustice  to  the  bill-holders,  who  are  the  creditors  of 
both.  The  case  of  Mavjer  v.  Harrison,  1  Eq.  Ca.  Ab.  93,  pi.  5-,  has 
established,  that  the  creditor  shall  have  the  benefit  of  securities 
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given  by  the  principal  debtor  to  the  surety  ;  which  case  is  fortified 
by  the  opinion  of  the  Mastee  of  the  Bolls  in  Wright  v.  Morley, 
]  1  Ves.  22,  8  R  E.  73,  that,  as  the  creditor  is  entitled  to  the  benefit 
of  all  the  securities  the  principal  debtor  has  given  to  the  surety, 
the  surety  has  full  as  good  an  equity  to  the  benefit  of  all  securities 
the  principal  gives  to  the  creditor. 

With  regard  to  the  right  of  the  other  creditors,  the  principle  of 
equity  is,  that  a  creditor  shall  be  driven  upon  a  fund,  to  which  he 
has  exclusive  resort :  this  particular  fund  therefore  of  securities  to 
indemnify  the  surety  should  be  applied  in  favour  of  the  other  cred- 
itors. Povye's  Case,  2  Freem.  51;  Peters  v.  Erving,  3  Br.  C.  C.  54; 
Wright  v.  Nutt,  3  Br.  C.  C.  326  ;  1  H.  Bl.  136,  1  Cox,  424;  Wright 
v.  Simpson,  6  Ves.  714.  Thus  a  creditor,  holding  a  security,  is  not 
permitted  to  prove :  so  the  cases  of  attaching  property  abroad  and 
marshalling  assets  proceed  upon  the  same  principle  of  equity. 
The  assignees  are  bound  to  apply  the  securities  in  their 
[*  348]  hands  *  to  the  utmost  extent  for  the  benefit  of  the  cred- 
itors. Why  is  the  bankruptcy  of  the  principal  debtor  to 
give  his  creditors  an  advantage ;  or  that  of  the  surety  to  prejudice 
his  creditors,  and  defeat  the  moral  duty  to  discharge  his  debts  ? 

Mr.  Fonblanque,  Mr.  Bell,  and  Mr.  Montague,  for  the  assignees 
of  Bracken  &  Co. 

The  Lord  Chancellor  :  — 

The  prayer  of  the  first  of  these  petitions  has  been  supported 
upon  this  ground,  that  the  short  bills  and  the  mortgage  (laying 
the  cash  balance  for  a  moment  out  of  the  question)  having  been 
placed  with  Brickwood  &  Co.  as  a  security  against  their  accept- 
ances, the  holders  of  those  bills  have  an  equity  to  have  that  secur- 
ity applied  specifically  to  the  discharge  of  those  acceptances,  upon 
tin'  general  ground,  that  upon  a  transaction  of  this  kind,  a  person 
holding  the  bills,  which  are  the  subject  of  indemnity,  lias  a  right 
to  the  benefit  of  the  contract  between  the  principal  debtor  and  the 
party  indemnified:  and,  though  not  himself  a  party  to  that  con- 
tract, to  say,  that  he,  who  has  contracted  for  the  payment  of  cer- 
tain debts  out  of  those  pledges,  is  liable  in  Equity  to  the  demand 
upon  the  part  of  those  whose  demands  are  to  he  so  paid,  for  that 
application  ;  and  a  case  was  cited  which  goes  that  length.  Mawt 
v.  Harrison,  1  Eq.  ('a.  Ah.  93,  pi.  5. 

With  regard  to  that  case,  or  cases  in  general,  1  desire  it  to  be 
understood,  that  T  forbear  to  give  any  opinion   upon  that   point: 
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Lut  I  see  nothing  in  this  transaction,  which,  .supposing  a  bank- 
ruptcy had  not  occurred,  would  entitle  those  who  are  creditors  by 
the  acceptances  of  the  bankers,  having  these  deposits,  to 
*  maintain  an  equity  upon  them :  the  effect  of  which  [*  349] 
would  be,  that  from  the  moment  of  that  deposit  the  bankers 
became  trustees  for  those  creditors;  and  could  not  come  to 
any  new  arrangement  with  those,  whose  debts  are  to  be  so 
discharged. 

That  doctrine  therefore  not  being  applicable  to  this  case,  the 
view  I  have  taken  of  it  in  other  respects  is  this.  The  first  con- 
sideration is,  what  was  the  nature  of  the  demand  of  Bracken  & 
Co.,  who  did  not  become  bankrupt  until  August,  upon  Brickwood 
&  Co.  at  the  moment  of  their  bankruptcy,  on  the  7th  of  July.  If 
these  bill-holders  are  to  have  payment  in  preference  to  the  other 
creditors,  it  must  be  by  the  effect  of  an  equity  between  those  two 
houses,  rather  than  by  any  demand  directly  in  their  own  right 
upon  any  fund  in  the  hands  of  Brickwood  &  Co.  With  regard  to 
the  demand  of  Bracken's  house  upon  the  7th  of  July,  it  is  impossi- 
ble to  deny,  that  if  they  had  either  paid,  or  undertaken  to  pay,  i.  e., 
to  relieve.  Brickwood's  house  from  those  acceptances,  the  short 
bills  {Ex  rp arte,  Pease,  19  Ves.  25,  and  the  note,  61 ;  1  Rose,  Bank. 
Cases,  232,  243,  254,  280)  and  the  mortgage  must  have  been 
restored  to  them.  It  is  on  the  other  hand  equally  clear,  that  they 
never  could  have  raised  any  demand  against  the  house  of  Brick- 
wood in  respect  of  either  the  cash  balance,  the, short  bills,  or  the 
mortgage,  without  bringing  in  the  amount  of  those  acceptances  ; 
admitting,  that  what  the  house  of  Brickwood  had  of  their  property 
in  short  bills,  &c,  must  be  first  applied  to  the  discharge  of  those 
acceptances,  for  the  sake,  not  of  the  bill-holders,  but  of  the  house 
of  Brickwood,  who  had  become  liable  to  them,  and  had  a  right  to 
have  that  liability  cleared  away,  before  any  demand  could  arise 
for  the  Brackens. 

*  That  then  being  the  equity  between  these  houses  in  the  [*  350] 
interval  between  their  respective  bankruptcies,  it  does  not 
appear  to  me  varied  by  the  bankruptcy  of  the  Brackens  in  August : 
supposing  their  assignees  to  have  put  the  estate  of  Brickwood  in  the 
same  situation  as  the  house  they  represent,  if  solvent,  must  have 
done,  to  entitle  themselves  to  the  short  bills  ;  and,  having  regard 
to  the  demands  of  all  the  creditors  and  the  bankrupts,  in  this  cir- 
cuitous way,  I  think,  the  bill-holders  must  be  paid,  not  as  having 
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a  demand  upon  these  funds  in  respect  of  the  acceptances  they 
hold ;  but  as  the  estate  of  Brickwood  &  Co.  must  be  cleared  of  the 
demand  by  their  acceptances ;  and  the  surplus,  after  answering 
that  demand,  must  be  made  good  to  Bracken  &  Co.  That  brings 
me  round  to  the  opinion,  expressed  by  Mr.  Cooke  on  a  former 
occasion,  to  which  I  did  not  then  agree,  and  appears  the  right 
principle  to  be  applied  in  drawing  out  the  minutes  upon  these 
petitions. 

ENGLISH   NOTES. 

In  his  introduction  to  13  R.  R.  Sir  Frederick  Pollock  wrote,  with 
respect  to  the  principal  case:  "This  is  perhaps  the  one  modern  case 
which  combines  the  greatest  novelty  in  the  original  decision  with  the 
greatest  fertility  as  a  precedent.  The  doctrine  it  introduced,  though 
probably  just,  is  so  artificial,  and  postulates  such  special  circumstances, 
that  no  one  has  been  able  to  find  any  better  way  of  describing  it  than 
'the  rule  in  Ex  parte  Waring  ;'  at  least  I  have  never  heard  of 
any." 

The  following  statement  of  the  rule  Ex  parte  Waring  by  Mr.  A.  C. 
Eddis,  in  his  treatise  on  the  subject,  has  been  judicially  cited  and  ap- 
proved by  Brett,  M.  R.,  in  Ex  parte  Dever,  In  re  Suse  (No.  2)  (C.  A. 
1885),  14  Q.  B.  t>.  611,  620;  54  L.  J.  Q.  B.  390,  53  L.  T.  131 :  «  Where, 
as  between  the  drawer  and  the  acceptor  of  a  bill  of  exchange,  a  security 
has,  by  virtue  of  a  contract  between  them,  been  specifically  appropriated 
to  meet  that  bill  at  maturity,  and  has  been  lodged  for  that  purpose  by 
the  drawer  with  the  acceptor;  then,  if  both  drawer  and  acceptor  become 
insolvent,  and  their.estates  are  brought  under  a  forced  administration, 
the  bill-holder,  though  neither  party  nor  privy  to  the  contract,  is  en- 
titled to  have  the  specifically  appropriated  security  applied  in  or 
towards  payment  of  the  bill."  The  rule  was  in  this  case  applied  ac- 
cordingly. As  earlier  instances  of  cases,  in  which  the  rule  has  been 
applied,  after  argument  in  the  Courts,  may  be  cited  Powles  v.  Ilar- 
greaves  (1853),  3  De  G.  M.  &  G.  430,  '23  L.  J.  Ch.  1;  Trimingham  v. 
Maud  (V.  G  Giffard,  1868),  L.  R.,  7  Eq.  201,  38  L.  J.  Ch.  207,  19 
L.  T.  554;  and  City  Bank  v.  Luckie  (Hatherley,  L.  C.  1870),  L.  R., 
5Ch.773,  23  L.  T.  376. 

The  rule  in  Ex  parte  Waringh&s  no  application  to  Scotch  bankruptcy 
law.  Royal  Hank  of  Scotland  v.  Commercial  Hank  of  Scotland  (H.  L. 
1882),  7  App.  Cas.  360,  47  L.  T.  360. 

The  right  which  the  bill-holders  assert  is  that  of  the  person  who  gives 
the  security.  Ex  parte  Alliance  Bank,  In  re  General  Rolling  Stock 
Co.  (Ch.  App.  1869),  L.  R.,  4  Ch.  423,  38  L.  J.  Ch.  714;  Ex  parte  Gome*, 
In  re  Yglesias  (Ch.  App.  1875),  L.  R.,  10  Ch.  639,  32  L.  T.  677 ;  Ex  parte 
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Banner,  In  re  Tappenbeck  (C.  A.  1876),  2  Ch.  D.  278,  45  L.  J.  Bank.  73. 
.34  L.  T.  199.  But  the  remittances  may  be  made  by  a  person  who  is 
not  drawer  or  acceptor,  provided  the  bills  were  drawn  in  respect  of  a 
transaction  in  which  he  is  interested.  Ex  parte  Smart,  In  reHichard- 
son  (Ch.  App.  1872),  L.  It.,  8  Ch.  220,  42  L.  J.  Bank.  22,  28  L.  T.  14G. 

The  rule  is  only  applicable  where  there  is  a  double  insolvency. 
Gift/  Bank  v.  Luckie  (Ch.  App.  1870),  L.  E.,  5  Ch.  773,  per  Lord  Hatii- 
ebley,  p.  776;  Banner  v.  Johnston  (H.  L.  1871),  L.  B.,  5  H.  L.  157, 
40  L.J.  Ch.  730,  24  L.  T.  542;  per  eundem,  5  H.  L.  p.  168,  and 
per  Lord  Cairns,  p.  174;  Vaughan  v.Halliday  (Ch.  App.  1874),  L.  B., 
9  Ch.  561,  30  L.  T.  741.  There  must  be  an  inability  to  pay  in  full, 
In  re  New  Zealand  Banking  Corporation,  Ex  parte  Hickie  (1867),  L. 
R.,  i  Eq.  226,  36  L.  J.  Ch.  809,  16  L.  T.  654;  a  right  of  the  one  insol- 
vent to  claim  on  the  bills  against  the  other,  Loder's  Case,  Be  Joint 
Sto.'k  Discount  Co.  (1868),  L.  R.,  6  Eq.  691;  and  something  in  the 
nature  of  bankruptcy  proceedings  to  administer  both  estates,  Ed-  parte 
General  South  American  Co.,  In  re  Yglesias  (Ch.  App.  1875),  L.  R.,  10 
Ch.  635,  45  L.  J.  Bank.  54,  33  L.  T.  112;  Ex  parte  Gomez,  In  re, 
Yglesias  (Ch.  App.  1875),  L.  R.,  10  Ch.  639,  32  L.  T.  677,  or  a  forced 
administration,  Bowles  v.  Hargreaves  (Ch.  App.  1853),  3  De  G.  M.  & 
G.  430,  23  L.  J.  Ch.  1;  Ex  parte  Ackeroyd  (Ch.  App.  1860),  3  De  G.  F. 
&  J  736.  The  rule  does  not  go  so  far  as  to  require  an  executory  con- 
tract to  be  carried  out  in  order  to  pay  the  bills.  Ex  parte  Lamhton, 
In  re  Lindsay  (Ch.  App.  1875),  L.  R,,  10  Ch.  405,  44  L.  J.  Bank.  81, 
32  L.  T.  380.  Where  (me  of  two  partners  was  insane,  upon  evidence 
that  an  adjudication  of  insolvency  had  been  made  against  the  firm, 
under  which  the  assets  were  being  dealt  with  as  fully  as  the  nature  of 
the  case  admitted,  it  was  held  that  there  was  a  forced  administration 
sufficient  to  admit  of  the  application  of  the  rule.  Ex  parte  Dever,  In, 
re  Suse  (C.  A.  1885),  14  Q.  B.  D.  611,  54  L.  J.  Q.  B.390,  53  L.  T.  131. 

The  next  question  to  -be  determined  is  whether  or  not  there  has 
been  an  appropriation;  this  is  a  question  to  be  determined  upon  a  con- 
struction of  the  contract  between  the  parties.  In  re  New  Zealand 
Banking  Corporation,  Ex  parte  Levi  (1869).  L.  R.,  7  Eq.  449,  20  L.  T. 
296,  and  Brown,  Shipley  &  Co.  v.  Rough  (C.  A.  1885),  29  Ch.  P.  848, 
54  L.  J.  Ch.  1024,  52  L.  T.  878;  Ex  parte  Banner,  In  re  Tappenbeck 
(C.  A.  1876),  2  Ch.  D.  278,  45  L.  J.  Bank.  73,  34  L.  T.  199,  it  was  held 
that  there  was  no  sufficient  appropriation.  It  was  held  that  there  was 
a  sufficient  appropriation  in  Ex  parte  Dewhurst,  In  re  Leggatt,  In  re 
Gladstanes  (Ch.  App.  1873),  L.  R.,  8  Ch.  695,  42  L.  J.  Bank.  87, 29  L.  T. 
125.  The  appropriation  may  however  be  limited  to  a  certain  account 
or  specific  bills.  Ex  parte  Gomez,  In  re  Yglesias,  supra;  Ex  parte 
Deuer,  hi  re  Suse,  supra. 
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The  creditor  entitled  to  the  benefit  of  securities  under  the  rule  in 
Ex  parte  Waring  must  deduct  what  will  accrue  to  him  from  the  securi- 
ties, and  can  only  prove  for  the  balance.  Powles  v.  Hargreaves  (Ch. 
App.  1853),  3  De  G.  M.&  G.430,  23  L.  J.  Ch.  1;  Ex  parte  Joint  Stock 
Discount  Co.,  In  re  Barned's  Banking  Co.  (Ch.  App.  1875),  L.  11.,  10 
Ch.  198,  44  L.  J.  Ch.  494,  31  L.  T.  8G2.  There  arc  cases  however  in 
which  the  form  of  the  security  entitles  the  creditor  to  prove  for  the  full 
amount  of  his  debt,  and  to  proceed  subsequently  to  enforce  the  security. 
Ex  parte  National  Provincial  Bank  of  England,  In  re  Sees  (C.  A. 
1881),  17  Ch.  D.  98, 41  L.  T.  325. 

Where  a  bill-holder  stipulates  for  a  security,  although  the  position 
of  the  bill-holder  is  equally  advantageous,  it  is  outside  the  rule  in  Ex 
parte  Waring,  Ex  parte  Copeland,  In  re  Thompson  (1833),  3  D.  &  C. 
199;  Banner  v.  Johnston  (H.  L.  1871),  L.  R.,  5  H.  L.  157,  at  p.  174, 
40  L.  J.  Ch.  730,  24  L.  T.  542. 


BILL   OF   EXCHANGE. 

(including  promissory  note  and  cheque.) 

Preliminary.  The  Bills  of  Exchange  Act,  1882. 

Section      I.  Nature  and  construction  of  the  contract. 

Section    II.  Negotiation. 

Section  III.  Duties  as  to  presentment  and  notice. 

Section  IV.  Discharge. 

Section    V.  Order  of  liability  amongst  parties  to  bill. 

Section  VI.  Collateral  and  consequential. 


Preliminary.  —  The  Bills    of  Exchange  Act,  1882. 

The  Bills  of  Exchange  Act,  1882,  occupies  a  peculiar  position  in  rela- 
tion to  a  collection  of  case-law.  The  Act  is  (with  certain  exceptions 
which  are  easily  recognisable,  as  after-mentioned)  declaratory  of  the 
common  law  of  England,  or  rather  of  the  Law  Merchant  as  expounded 
by  the  authorities  of  English  Law.  As  the  Bill  was  drawn  by  an  ex- 
pert in  the  subject,  now  His  Honour  Judge  Chalmers,  submitted  in 
draft  to  the  recognised  authorities  on  English  commercial  law  and  prac- 
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tice,  and  finally  settled  by  strong  committees  in  Parliament, —  the 
Committee  in  the  Commons  presided  over  by  Sir  Farrer  (now  Lord) 
Hers<  hell,  and  that  in  the  Lords  by  Lord  Bramwell, —  the  Act  may 
be  regarded,  for  the  main  part  and  so  far  as  the  propositions  contained 
in  it  arc  directly  applicable,  as  an  authoritative  declaration,  under  the 
sanction  of  the  Legislature,  of  the  English  law.  The  bill  as  finally  set- 
tled included  some  amendments  drafted  by  an  expert  in  Scotch  commer- 
cial law  (Mr.  Dove  AVilson),  by  which  -the  law  of  both  countries  was 
assimilated  to  the  Scotch  law,  and  other  amendments  suggested  for 
practical  convenience  by  persons  conversant  with  commercial  business. 
These  form  the  exceptions,  easily  recognisable,  to  the  above  description 
of  the  Act  as  declaratory  of  English  law.  But  even  apart  from  these 
amendments,  and  for  English  purposes,  the  Act  cannot  be  regarded  as 
superseding  the  law  more  fully  expounded  in  the  cases.  By  section 
97  (2)  "the  rules  of  common  law,  including  the  law  merchant,  save  in 
so  far  as  they  are  inconsistent  with  the  express  provisions  of  this  xVct, 
shall  continue  to  apply  to  bills  of  exchange,  promissory  notes,  and 
cheques.*'  And  in  numerous  cases  which  have  been  decided  by  the 
Courts  since  the  date  of  the  Act,  and  particularly  by  the  judicial  opin- 
ion delivered  by  Lord  Hkrschell  in  B<n\h,  of  England  r.Vagliauo, 
1891,  A.  C.  at  p.  145,  "Bankers,"  No.  9,  R.  C.  Vol.  3,  at  p.  728,  it  is 
acknowledged  that  for  many  purposes  the  Courts  maybe  guided  in  their 
interpretation  of  the  Act  by  the  previously  existing  case-law  on  the  sub- 
ject. It  seems  necessary  therefore,  in  the  first  place,  to  set  forth  in 
full,  with  a  brief  reference  to  the  principal  cases,  and  an  indication  of 
the  passages  in  which  the  previously  existing  law  has  been  avowedly 
altered  or  modified,  — 


THE   BILLS   OF   EXCHANGE   ACT,   1882. 
(45  &  46  Vict.  c.  61) 

[The  words  in  italics  prefixed  to  the  numbers  of  the  sections  are  the  marginal  notes 
in  the  Queen's  Printer's  copy.] 

Aii  Act  to  codify  the  law  relating  to  Bills  of  Exchange, 
Cheques,  and  Promissory  Notes. 

[18th  August.  1882.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majestv,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows :  — 
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PART   I. 

Preliminary. 

Short  Title.  —  1.  This  Act  may  be  cited  as  the  Rills  of  Exchange 

Act,  1882. 

Interpretation  of  Terms.-— 2.  In  this  Act,  unless  the  context 
otherwise  requires,  — 

"Acceptance'"  means  an  acceptance  completed  by  delivery  or 
notification. 

"Action"  includes  counter  claim  and  set  off. 

"  Banker "  includes  a  body  of  persons  whether  incorporated  or 
not  who  carry  on  the  business  of  banking. 

"  Bankrupt "  includes  any  person  whose  estate  is  vested  in  a 
trustee  or  assignee  under  the  law  for  the  time  being  in  force  relat- 
ing to  bankruptcy. 

"Bearer"  means  the  person  in  possession  of  a  bill  or  note  which 
is  payable  to  bearer. 

"Bill"  means  bill  of  exchange,  and  "note"  means  promissory 
note. 

"  Delivery  "  means  transfer  of  possession,  actual  or  constructive, 
from  one  person  to  another. 

"  Holder  "  means  the  payee  or  indorsee  of  a  bill  or  note  who  is 
in  possession  of  it,  or  the  bearer  thereof. 
.     "  Indorsement "  means  an  indorsement  completed  by  delivery 

"  Issue  "  means  the  first  delivery  of  a  bill  or  note,  complete  in 
form  to  a  person  who  takes  it  as  a  holder. 

"  Person  "  includes  a  body  of  persons  whether  incorporated  or  not. 

"  Value  "  means  valuable  consideration. 

(Currie  v.  Misa,  No.  15,  p.  317,  post.) 

"Written"  includes  printed,  and  "writing"  includes  print. 


PART   II. 

Bills  of  Exchange. 

Form  and  Interpretation. 

Bill  of  Exchange  defined. — 3.    (1.)  A  bill  of  exchange  is  an  un- 
conditional order  in  writing,  addressed  by  one  person  to  another, 
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signed  by  the  person  giving  it,  requiring  the  person  to  whom  it  is 
addressed  to  pay  on  demand  or  at  a  fixed  or  determinable  future 
time  a  sum  certain  in  money  to  or  to  the  order  of  a  specified  per- 
son, or  to  bearer. 

(Carlos  v.  Fancourt,    Colehan  v.  Cooke,  Xos.  1  &  2,  pp.  ISO.  18-1,  post.) 

(2.)  An  instrument  which  does  not  comply  with  these  conditions, 
or  which  orders  any  act  to  be  done  in  addition  to  the  payment  of 
money,  is  not  a  bill  of  exchange. 

(3.)  An  order  to  pay  out  of  a  particular  fund  is  not  unconditional 
within  the  meaning  of  this  section ;  but  an  unqualified  order  to 
pay,  coupled  with  (a)  an  indication  of  a  particular  fund  out  of 
which  the  drawee  is  to  reimburse  himself  or  a  particular  account 
to  be  debited  with  the  amount,  or  (6)  a  statement  of  the  transaction 
which  gives  rise  to  the  bill,  is  unconditional. 

(Xos.  1  &  2,  ut  supra,  and  notes  thereto,  p.  191,  post.) 

(4.)  A  bill  is  not  invalid  by  reason  — 

(a.)  That  it  is  not  dated  : 

(b.)  That  it  does  not  specify  the  value  given,  or  that  any  value 
has  been  given  therefor : 

(Hatch  v.  Trayes,  Notes  to  Xos.  1  &  2,  p.  191,  post.) 

(c.)  That  it  does  not  specify  the  place  where  it  is  drawn  or  the 
place  where  it  is  payable. 

Inland  and  Foreign  Bills.  — 4.  (1.)  An  inland  bill  is  a  bill  which 
is  or  on  the  face  of  it  purports  to  be  (a)  both  drawn  and  payable 
within  the  British  Islands,  or  (h)  drawn  within  the  British  Islands 
upon  some  person  resident  therein.  Any  other  bill  is  a  foreign 
bill. 

For  the  purposes  of  this  Act  "  British  Islands  "  mean  any  part  of 
the  United  Kingdom  of  Great  Britain  and  Ireland,  the  islands  of 
Man,  Guernsey,  Jersey,  Alderney,  and  Sark,  and  the  islands  adjacent 
to  any  of  them  being  part  of  the  dominions  of  Her  Majesty. 

(2.)  Unless  the  contrary  appear  on  the  face  of  the  bill  the 
holder  may  treat  it  as  an  inland  bill. 

(Xew  Law.) 

Effect  where  different  Parties  to  I' ill  arc  the  scone  Person. — 5. 
(1.)  A  bill  may  be  drawn  payable  to,  or  to  the  order  of,  the  drawer; 
or  it  may  be  drawn  payable  to,  or  to  the  order  of,  the  drawee. 

(2.)  Where  in  a  bill  drawer  and  drawee  are  the  same  person,  or 
where  the  drawee  is  a  fictitious  person  or  a  person  not  having 
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capacity  to  contract,  the  holder  may  treat  the  instrument,  at  his 
option,  either  as  a  bill  of  exchange  or  as  a  promissory  note. 

(Miller  v.  Thomson  (1841),  3  M.  &  Gr.  576,  11  L.  J.  C    P.  21 ;  Smith  v.  Bel- 
lamy (1817),  2  Stark.  223.) 

Address  to  Drawee.  —  6.  (1.)  The  drawee  must  be  named  or 
otherwise  indicated  in  a  bill  with  reasonable  certainty. 

(2.)  A  bill  may  be  addressed  to  two  or  more  drawees  whether 
they  are  partners  or  not,  but  an  order  addressed  to  two  drawees  in 
the  alternative  or  to  two  or  more  drawees  in  succession  is  not  a  bill 
of  exchange. 

Certainty  required  as  to  Payee.  —  7.  (1 .)  Where  a  bill  is  not 
payable  to  bearer,  the  payee  must  be  named  or  otherwise  indicated 
therein  with  reasonable  certainty. 

(2.)  A  bill  may  be  made  payable  to  two  or  more  payees  jointly, 
or  it  may  be  made  payable  in  the  alternative  to  one  of  two,  or  one 
or  some  of  several  payees.  A  bill  may  also  be  made  payable  to  the 
holder  of  an  office  for  the  time  being. 

(Law  altered  ;  see  Cowie  v   Sterling  (Ex.  Ch.  1850),  6  E.  &  B.  333,  25  L.  J 

Q.  B.  335.) 

(3.)  Where  the  payee  is  a  fictitious  or  non-existing  person  the 
bill  may  be  treated  as  payable  to  bearer. 

(Extends  law  formerly  operating  by  estoppel.     Gibson  v.   Minet,  &c. :  see 
notes  to  Nos.  47  and  IS,  p.  034,  post.) 

What  Bills  ore  negotiable.  —  8.  (1.)  When  a  bill  contains  words 
prohibiting  transfer,  or  indicating  an  intention  that  it  should  not 
be  transferable,  it  is  valid  as  between  the  parties  thereto,  but  is  not 
negotiable. 

(2.)   A  negotiable  bill  may  be  payable  either  to  order  or  to  bearer. 

( :>. )  A  bill  is  payable  to  bearer  which  is  expressed  to  be  so  pay- 
able, ot  on  wbicli  the  only  or  last  indorsement  is  an  indorsement  in 
blank. 

(The  words  in  italics  alter  the  law.     See  Walker  v.  Macdonald  (1815),  2  Ex. 
527,  17  L.  J.  Ex.  377.) 

(4.)  A  bill  is  payable  to  order  which  is  expressed  to  be  so  pay- 
able, or  which  is  expressed  to  be  payable  to  a  particular  person, 
and  does  not  contain  words  prohibiting  transfer  or  indicating  an 
intention  that  it  should  not  be  transferable. 

(Law  altered  :   see  note  to  Nos.  18  and  10,  p.  302,  post.) 
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(5.)  Where  a  bill,  either  originally  or  by  indorsement,  is  ex- 
pressed to  be  payable  to  the  order  of  a  specified  person,  and  not  to 
him  or  his  order,  it  is  nevertheless  payable  to  him  or  his  order  at 
his  option. 

(Smith  v.  McClure,  notes  to  Xos.  18  &  19,  p.  363,  post.) 

Sum  payable.  —  9.  (1.)  The  sum  payable  by  a  bill  is  a  sum  cer- 
tain within  the  meaning  of  this  Act,  although  it  is  required  to  be 
paid  — 

(//.)  With  interest: 
(&.)  By  stated  instalments  : 

(c.)   By  stated  instalments,  with  a  provision  that  upon  default 
in  payment  of  any  instalment  the  whole  shall  become  due : 
(Carlon  v.  Kenealy  (1843),  12  M.  &  W.  139,  13  L.  J.  Ex.  64.) 
(d.~)  According  to  an  indicated  rate  of  exchange  or  according  to 
a  rate  of  exchange  to  be  ascertained  as  directed  by  the 
bill. 
(2.)  Where  the  sum  payable  is  expressed  in  words  and  also  in 
figures,  and  there  is  a  discrepancy  between  the  two,  the  sum  de- 
noted by  the  words  is  the  amount  payable. 

(Saunderson  v.  Piper,  "  Ambiguity,"  Xo.  1,  11.  C.  vol.  2.  p.  707.) 

(3.)  Where  a  bill  is  expressed  to  be  payable  with  interest,  unless 
the  instrument  otherwise  provides,  interest  runs  from  the  date  of 
the  bill,  and  if  the  bill  is  undated  from  the  issue  thereof. 

Bill  payable  on  Demo  ad.  — 10.   (1.)  Abill  is  payable  on  demand  — 
((/.)  Which  is  expressed  to  be  payable  on  demand,  or  at  sight, 

or  on  presentation  ;  or 
(b.)  In  which  no  time  for  payment  is  expressed. 
(2.)  Where  a  bill  is  accepted  or  indorsed  when  it  is  overdue,  it 
shall,  as  regards  the  acceptor  who  so  accepts,  or  any  indorser  who 
so  indorses  it,  be  deemed  a  bill  payable  on  demand. 
(Extends  principle  as  to  which  English  law  was  formerly  obscure ;  see  Mut- 
ford  v.  Walcot,  Xo.  6,  p.  216.  post,  and  notes  p.  217.) 

Bill  payable  at  a  Future  Time. —  11.  A  bill  is  payable  at  a  deter- 
minable future  time  within  the  meaning  of  this  Act  which  is 
expressed  to  be  payable  — 

(1.)  At  a  fixed  period  after  date  or  sight. 
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(2.)  On  or  at  a  fixed  period  after  the  occurrence  of  a  specified 
event  which  is  certain  to  happen,  though  the  time  of  happening 
may  be  uncertain. 

(Carlos  v.  Fancourt;  Colehan  v.  Cooke,  Nos.  1  &  2,  pp.  180,  184,  post.) 

An  instrument  expressed  to  be  payable  on  a  contingency  is  not  a 
bill,  and  the  happening  of  the  event  does  not  cure  the  defect. 
(Carlos  v.  Fancourt,  ut  supra.) 

Omission  of  Date  in  Bill  payable  after  Date.  — 12.  Where  a  bill 
expressed  to  be  payable  at  a  fixed  period  after  date  is  issued  un- 
dated, or  where  the  acceptance  of  a  bill  payable  at  a  fixed  period 
after  sight  is  undated,  any  holder  may  insert  therein  the  true  date 
of  issue  or  acceptance,  and  the  bill  shall  be  payable  accordingly. 

Provided  that  (1)  where  the  holder  in  good  faith  and  by  mis- 
take inserts  a  wrong  date,  and  (2)  in  every  case  where  a  wrong 
date  is  inserted,  if  the  bill  subsequently  comes  into  the  hands  of  a 
holder  in  due  course,  the  bill  shall  not  be  avoided  thereby,  but  shall 
operate  and  be  payable  as  if  the  date  so  inserted  had  been  the  true 

date. 

(Section  added  in  Committee,  the  law  being  obscure.     Chalmers,  4th  ed. 

p.  32.) 

Ante-dating  and  Post-dating. — 13.  (1.)  Where  a  bill  or  an 
acceptance  or  any  indorsement  on  a  bill  is  dated,  the  date  shall, 
unless  the  contrary  be  proved,  be  deemed  to  be  the  true  date  of  the 
drawing,  acceptance,  or  indorsement,  as  the  case  may  be. 
(Roberts  v.  Belhell  (1852),  12  C.  B,  7.78,  22  L.  J.  C.  P.  69.) 
(2.)  A  bill  is  not  invalid  by  reason  only  that  it  is  ante-dated  or 
post-dated,  or  that  it  bears  date  on  a  Sunday. 

(Forsier  v.  Mackrelh,  No.  5,  p.  210,  post.) 

Computation  of  Time  of  Payment.  — 14.  Where  a  bill  is  not  pay- 
able on  demand  the  day  on  which  it  falls  due  is  determined  as 
follows  : 

(1.)  Three  days,  called  days  of  grace,  are,  in  every  case  where 
the  bill  itself  does  not  otherwise  provide,  added  to  the  time  of 
payment  as  fixed  by  the  bill,  and  the  bill  is  due  and  payable  on 
the  last  day  of  grace:  Provided  that  — 

(".)  When  the  last  day  of  grace  falls  on  Sunday,  Christmas 
Day,  Good  Friday,  or  a  day  appointed  by  Royal  procla- 
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mation  as  a  public  fast  or  thanksgiving  day,  the  bill  is, 
except  in  the  case  hereinafter  provided  for,  due  and  pay- 
able on  the  preceding  business  day  : 
(b.)  When  the  last  day  of  grace  is  a  bank  holiday  (other 
than  Christmas  Day  or  Good  Friday)  under  the  Bank 
Holidays  Act,  1871,  and  Acts  amending  or  extending  it, 
or  when  the  last  day  of  grace  is  a  Sunday  and  the  second 
day  of  grace  is  a  bank  holiday,  the  bill  is  due  and  pay- 
able on  the  succeeding  business  day. 
(34  &  35  Vict.  c.  17.) 

(2.)  Where  a  bill  is  payable  at  a  fixed  period  after  date,  after 
sight,  or  after  the  happening  of  a  specified  event,  the  time  of  pay- 
ment is  determined  by  excluding  the  day  from  which  the  time  is 
to  begin  to  run  and  by  including  the  day  of  payment. 

(3.)  Where  a  bill  is  payable  at  a  fixed  period  after  sight,  the 
time  begins  to  run  from  the  date  of  the  acceptance  if  the  bill  be 
accepted,  and  from  the  da£e  of  noting  or  protest  if  the  bill  be  noted 
or  protested  for  non-acceptance,  or  for  non-delivery. 

(Marias,  p.  19,  ed.  1656,  cited  in  Campbell  v.  French,  3  R.  R.  154,  156,  6 
T.  R.  200,  212.) 

(4.)  The  term  "month"  in  a  bill  means  calendar  month. 
(Webb  v.  Fairmauer   (1835),  3  M.  &  W.  473,  7    L.  J.  Ex.  140.     And  see 
Interpretation  Act.  1889.) 

I 'use  of  Need.  — 15.  The  drawer  of  a  bill  and  any  indorser  may 
insert  therein  the  name  of  a  person  to  whom  the  holder  may  resort 
in  case  of  need,  that  is  to  say,  in  case  the  bill  is  dishonoured  by 
non-acceptance  or  non-payment.  Such  person  is  called  the  referee 
in  case  of  need.  It  is  in  the  option  of  the  holder  to  resort  to  the 
referee  in  case  of  need  or  not  as  he  may  think  fit. 

(Doubtful  point  determined  by  last  clause.    Chalmers,  p.  38,  4th  ed.) 

Optional  Stipulations  by  Drawer  or  Indorser. — 16.  The  drawer 
of  a  bill,  and  any  indorser,  may  insert  therein  an  express  stipu- 
lation — 

(1.)  Negativing  or  limiting  his  own  liability  to  the  holder. 
(Goupy  v.  Harden  (1S1G),  17  R.  R.  478;  see  per  Dallas,  J.,  481,  7  Taunt, 

159,  163.) 

(2.)  Waiving  as  regards  himself  some  or  all  of  the  holder's 
duties. 
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Definition  and  Requisites  of  Acceptance.  —17 '.  (1.)  The  accept- 
ance of  a  bill  is  the  signification  by  the  drawee  of  his  assent  to  the 
order  of  the  drawer. 

(2.)  An  acceptance  is  invalid  unless  it  complies  with  the  follow- 
ing conditions,  namely : 

(c<.)  It  must  be  written  on  the  bill  and  be  signed  by  the  drawee. 
The  mere    signature  of   the    drawee   without   additional 
words  is  sufficient : 
(See  Steele  v.  McKinlay,  No.  7,  p.  218,  post,  and  notes  p.  239,  post.) 
(b.)  It  must  not  express  that  the  drawee  will  perforin  his  prom- 
ise by  any  other  means  than  the  payment  of  money. 

Time  for  Acceptance.  — 18.   A  bill  may  be  accepted. 

(1.)  Before  it  has  been  signed  by  the  drawer,  or  while  otherwise 
incomplete : 
(London  §•  S.  Western  Bank  v.  Wenttcorth,  notes  to  Nos.  47  &  48,  p.  635,  post.) 

(2.)  When  it  is  overdue,  or  after  it  has  been  dishonoured  by  a 
previous  refusal  to  accept,  or  by  non-payment : 

(M'utford  v.  Wcdcot,  No.  6,  p.  210,  post.) 

(o.)  When  a  bill  payable  after  sight  is  dishonoured  by  non- 
acceptance,  and  the  drawee  subsequently  accepts  it,  the  holder,  in 
the  absence  of  any  different  agreement,  is  entitled  to  have  the  bill 
accepted  as   of  the  date  of   first  presentment    to  the  drawee  for 

acceptance. 

(Added  in  Committee,  see  Chalmers  p.  45,  4th  ed.) 

General  and  Qualified  Acceptances.  —  19.  (1.)  An  acceptance  is 
either  (a)  general  or  (b)  qualified. 

(2.)  A  general  acceptance  assents  without  qualification  to  the 
order  of  the  drawer.  A  qualified  acceptance  in  express  terms 
varies  the  effect  of  the  bill  as  drawn. 

In  particular  an  acceptance  is  qualified  which  is  — 

(a.)  conditional,  that  is  to  say,  which  makes  payment  by  the 
acceptor  dependent  on  the  fulfilment  of  a  condition 
therein  stated  ; 

(Julian  v.  Shohroohe;  Smith  v.   Verlue,  notes  to  Nos.  1  &  2,  p.  191,  post.) 

(b.)  partial,  that  is  to  say,  an  acceptance  to  pay  part  only  of  the 

amount  for  which  the  bill  is  drawn  : 
(c.)  local,  that  is  to  say,  an  acceptance  to  pay  only  at  a  particular 

specified  place : 

(See  notes  to  No.  S,  p.  244.  post.) 
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An  acceptance  to  pay  at  a  particular  place  is  a  general  accept- 
ance, unless  it  expressly  states  that  the  bill  is  to  be  paid 
there  only  and  not  elsewhere  : 
(See  Ibid.) 

(d.)  qualified  as  to  time  : 

(e.)  the  acceptance  of  some  one  or  more  of  the  drawees,  but  not 
of  all. 

Inchoate  Instruments.  —  20.  (1.)  Where  a  simple  signature  on  a 
blank  stamped  paper  is  delivered  by  the  signer  in  order  that  it  may 
be  converted  into  a  bill,  it  operates  as  a  prima  facie  authority  to 
fill  it  up  as  a  complete  bill  for  any  amount  the  stamp  will  cover, 
using  the  signature  for  that  of  the  drawer,  or  the  acceptor,  or  an 
indorser ;  and,  in  like  manner,  when  a  bill  is  wanting  in  any  mate- 
rial particular,  the  person  in  possession  of  it  has  a  prima  facie 
authority  to  fill  up  the  omission  in  any  way  he  thinks  fit. 
(See  notes  to  No.  49,  p.  615,  post.) 

(2.)  In  order  that  any  such  instrument  when  completed  may  be 
enforceable  against  any  person  who  became  a  party  thereto  prior 
to  its  completion,  it  must  be  filled  up  within  a  reasonable  time, 
and  strictly  in  accordance  with  the  authority  given.  Reasonable 
tint  e  for  this  purpose  is  a  question  of  fact. 

1'rovided  that  if  any  such  instrument  after  completion  is  nego- 
tiated to  a  holder  in  due  course  it  shall  be  valid  and  effectual  for 
all  purposes  in  his  hands,  and  he  may  enforce  it  as  if  it  had  been 
filled  up  within  a  reasonable  time  and  strictly  in  accordance  with 
the  authority  given. 

(See  Ibid.) 

Deliver//.  — 21.  (1.)  Every  contract  on  a  bill,  whether  it  be  the 
drawer's,  the  acceptor's,  or  an  indorser's,  is  incomplete  and  revoca- 
ble, until  delivery  of  the  instrument  in  order  to  give  effect  thereto. 
(Cox  v.  Troy  (1S22),   5  B.  &  Aid.  474,  and  see  Baxendale  v.  Bennett,  No.   19, 

p.  637,  post.) 

'Provided  that  where  an  acceptance  is  written  on  a  bill,  and  the 
drawee  gives  notice  to  or  according  to  the  directions  of  the  person 
entitled  to  the  bill  that  he  has  accepted  it,  the  acceptance  then 
becomes  complete  and  irrevocable. 

(See  per  Bayley,  J.,  Cox  v.  Troy,  supra.) 

(2.)  As  between  immediate  parties,  and  as  regards  a  remote 
party  other  than  a  holder  in  due  course,  the  delivery  — 
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(a.)  in  order  to  be  effectual  must  be  made  either  by  or  under  the 
authority  of  the  party  drawing,  accepting,  or  indorsing, 
as  the  case  may  be : 

(&.)  may  be  shown  to  have  been  conditional  or  for  a  special  pur- 
pose only,  and  not  for  the  purpose    of  transferring   the 
property  in  the  bill. 
(  Bell  v.  Lord  Ingestre,  No.  4,  p.  203,  post,  and  notes  p.  200,  post.) 

But  if  the  bill  be  in  the  hands  of  a  holder  in  due  course  a 
valid  delivery  of  the  bill  by  all  parties  prior  to  him  so  as  to  make 
them  liable  to  him  is  conclusively  presumed. 

[Watson  v.   Russell  (1862),  3  B.  &  S.  34;  31  L.  J.  Q.  B.  304,  cited  in  Currie 
v.  Misa,  No.  15,  p.  320  et  seq.,post.) 

(3.)  Where  a  bill  is  no  longer  in  the  possession  of  a  party  who 
has  signed  it  as  drawer,  acceptor,  or  indorser,  a  valid  and  uncondi- 
tional delivery  by  him  is  presumed  until  the  contrary  is  proved. 

Capacity  and  Authority  of  Parties. 

Capacity  of  Parties.  —  22.  (1.)  Capacity  to  incur  liability  as  a 
party  to  a  bill  is  co-extensive  with  capacity  to  contract. 

Provided  that  nothing  in  this  section  shall  enable  a  corporation 
to  make  itself  liable  as  drawer,  acceptor,  or  indorser  of  a  bill  unless 
it  is  competent  to  it  so  to  do  under  the  law  for  the  time  being  in 
force  relating  to  corporations. 

(See  Bateman  v.  Mid-Wales  Ry.  Co.  (18G6),  L.  R.,  1   C.  P.  499,  SSL.  J.  C.  P. 
205;  cf.  Re  Peruvian  Railways  Co.  (18G7),  L.  R.,  2  Ch.  617,  36  L.  J.  Ch.  S64.) 

(*_!.)  Where  a  bill  is   drawn  or  indorsed  by  an  infant,  minor,  or 
corporation  having  no  capacity  or  power  to  incur  liability  on  a  bill, 
the  drawing  or  indorsement  entitles  the  holder  to  receive  payment 
of  the  bill,  and  to  enforce  it  against  any  other  party  thereto. 
(Probably  declaratory,  but  law  not  clear.    Chalmers,  p.  60,  4th  ed.) 

Signature   essential   to    Liability. — 23.  ISTo  person  is  liable    as 

drawer,  indorser,  or  acceptor  of  a  bill  who  has  not  signed  it  as 

such  : 

(Sijkin  v.  Walker  (1809),  11  R.  R.  715,  2  Camp.  308.) 

Provided  that  — 

(1.)  Where  a  person  signs  a  bill  in  a  trade  or  assumed  name,  he 
is  liable  thereon  as  if  he  had  signed  it  in  his  own  name: 

(2.)  The  signature  of  the  name  of  a  firm  is  equivalent  to  the 
signature  by  the  person  so  signing  of  the  names  of  all  persons  liable 
as  partners  in  that  firm. 

(Swan  v.  Steele  (1806),  S  R.  R.  618,  7  East,  210.) 
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Forged  or  Unauthorised  Signature.  —  24.  Subject  to  the  provisions 
of  this  Act,  where  a  signature  on  a  bill  is  forged  or  placed  thereon 
without  the  authority  of  the  person  whose  signature  it  purports  to 
be,  the  forged  or  unauthorised  signature  is  wholly  inoperative,  and 
no  right  to  retain  the  bill  or  to  give  a  discharge  therefor  or  to 
enforce  payment  thereof  against  any  party  thereto  can  lie  accpuired 
through  or  under  that  signature,  unless  the  party  against  whom  it 
is  sought  to  retain  or  enforce  payment  of  the  bill  is  precluded 
from  setting  up  the  forgery  or  want  of  authority. 
(See  notes  to  Nos.  47  &  48,  p.  634,  post.) 

Provided  that  nothing  in  this  section  shall  affect  the  ratification 
of  an  unauthorised  signature  not  amounting;  to  a  fonrerv. 

Procuration  Signatures.  —  25.  A  signature   by  procuration    op- 
erates as  notice  that  the  agent  has  but  a  limited  authority  to  sign, 
and  the  principal  is  only  bound  by  such  signature  if  the  agent  in 
so  signing  was  acting  within  the  actual  limits  of  his  authority. 
(Attwood  v.    Munnings,  Xo.  20,  p.  odi,  post.) 

Person  Signing  as  Agent  or  in  Be  preventative  Capacity.  —  26.  (1.) 
Where  a  person  signs  a  bill  as  drawer,  indorser,  or  acceptor,  and 
adds  words  to  his  signature,  indicating  that  he  signs  for  or  on 
behalf  of  a  principal,  or  in  a  representative  character,  he  is  not 
personally  liable  thereon ;  but  the  mere  addition  to  his  signature 
of  words  describing  him  as  an  agent,  or  as  filling  a  representative 
character,  does  not  exempt  him  from  personal  liability. 

(Dutton  v.  Marsh,  Xo.  12,  p.  278,  post,  and  notes  p.  282,  post.) 

(2.)  In  determining  whether  a  signature  on  a  bill  is  that  of  the 

principal  or  that  of  the  agent  by  whose   hand  it  is  written,  the 

construction  most  favourable    to  the    validity  of  the  instrument 

shall  be  adopted. 

(Ibid.) 

The  Consideration  for  a  Bill. 

Value  and  Holder  for  Value. — 27.  (1.)  Valuable  considera- 
tion for  a  bill  may  be  constituted  by  — 

(a.)  Any  consideration  sufficient  to  support  a  simple  contract ; 
(b.)  An   antecedent  debt   or  liability.     Such  a  debt  or  liability 
is  deemed  valuable  consideration  whether  the  bill  is  pay- 
able on  demand  or  at  a  future  time. 

(Currie  v.    Misa,  No.    15,  p.  317,  post.     Quaere  whether  the   word 
"  liability  "  extends  the  law.     Chalmers,  p.  81,  4th  ed.) 
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(2.)  Where  value   has    at  any  time    been  given  for  a  bill  the 
holder  is  deemed  to  be  a  holder  for  value  as  regards  the  acceptor 
and  all  parties  to  the  bill  who  became  parties  prior  to  such  time. 
(Hunter  v.  Wilson  (1849),  4  Exch.  489,  19  L.  J.  Ex,  8.) 

(3.)  Where  the  holder  of  a  bill  has  a  lien   on  it,  arising  either 
from  contract  or  by  implication  of  law,  he  is  deemed  to  be  a  holder 
for  value  to  the  extent  of  the  sum  for  which  he  has  a  lien. 
(Collins  v.  Martin  (1797),  4  R.  R.  752,  1  Bos.  &  P.  648.) 

Accommodation  Bill  or  Party. — 28.  (1.)  An  accommodation 
party  to  a  bill  is  a  person  who  has  signed  a  bill  as  drawer,  acceptor, 
or  indorser,  without  receiving  value  therefor,  and  for  the  purpose 
of  lending  his  name  to  some  other  person. 

(2.)  An  accommodation  party  is  liable  on  the  bill  to  a  holder 
for  value ;  and  it  is  immaterial  whether,  when  such  holder  took 
the  bill,  he  knew  such  party  to  be  an  accommodation  party  or 
not. 

Holder  in  due  Course.  — 29.  (1.)  A  holder  in  due  course  is  a 
holder  who  has  taken  a  bill,  complete  and  regular  on  the  face  of  it, 
under  the  following  conditions  ;  namely, 

(«.)  That  he  became  the  holder  of  it  before  it  was  overdue,  and 
without  notice  that  it  had  been  previously  dishonoured,  if 
such  was  the  fact : 
(See  Whistler  v.  Foster,  No.  16,  p.  332,  ])ost ,  and  notes  p.  335,  post.) 
(b.)  That  he  took  the  bill  in  good  faith  and  for  value,  and  that 
at  the  time  the  bill  was  negotiated  to  him  he  had  no 
notice  of  any  defect  in  the  title  of  the  person  who  nego- 
tiated it. 

(Currie  v.  Misa,  No.  15,  p.  317.  post.) 

(2.)  In  particular  the  title  of  a  person  who  negotiates  a  bill  is 
defective  within  the  meaning  of  this  Act  when  he  obtained  the 
bill,  or  the  acceptance  thereof,  by  fraud,  duress,  or  force  and  fear, 
or  other  unlawful  means,  or  for  an  illegal  consideration,  or  when 
he  negotiates  it  in  breach  of  faith,  or  under  such  circumstances  as 
amount  to  a  fraud. 

(See  Jones  v.  Gordon,  No.  26,  p.  416,  post,  and  notes,  p.  434,  post.) 

(3.)  A  holder  (whether  for  value  or  not),  who  derives  his  title  to 
a  bill  through  a  holder  in  due  course,  and  who  is  not  himself  a  party 
to  any  fraud  or  illegality    affecting  it,  has  all  the  rights  of  that 
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holder  in  due  course  as  regards  the  acceptor  aud  all  parties  to  the 
bill  prior  to  that  holder. 

(Masters  v.  lbberson  (1849),  8  C.  B.  100,  IS  L.  J.  C.  P.  348.) 

Presumption  of  Value  and  Good  Faith. — 30.  (1.)  Every  party 
whose  signature  appears  on  a  bill  is  prima  facie  deemed  to  have 
become  a  party  thereto  for  value. 

(2.)  Every  holder  of  a  bill  is  prima  facie  deemed  to  be  a  holder 
in  due  course ;  but  if  in  an  action  on  a  bill  it  is  admitted  or  proved 
that  the  acceptance,  issue,  or  subsequent  negotiation  of  the  bill  is 
affected  with  fraud,  duress,  or  force  and  fear,  or  illegality,  the 
burden  of  proof  is  shifted,  unless  and  until  the  holder  proves  that, 
subsequent  to  the  alleged  fraud  or  illegality,  value  has  in  good 
faith  been  given  for  the  bill. 

(King  v.  Milsom  (1809),  11    R.    R.  046,  2  Camp.  5;  cf.  Jones  v.  Gordon,  No. 
26,  p.  416,  post,  and  notes,  p.  434.  post.) 

Negotiation  of  Bills. 

Negotiation  of  Bill.  —  31.  (1.)  A  bill  is  negotiated  when  it  is 
transferred  from  one  person  to  another  in  such  a  manner  as  to 
constitute  the  transferee   the  holder  of  the   bill. 

(See  notes  to  Whistler  v.  Forster,  Xo.  16,  p.  332,  post.) 

(2.)  A  bill  payable  to  bearer  is  negotiated  by  delivery. 

(Ibid.) 

(3.)  A  bill  payable  to  order  is  negotiated  by  the  indorsement  of 
the  holder  completed  by  delivery. 

(Ibid.) 

(4.)  Where  the  holder  of  a  bill  payable  to  his  order  transfers  it 
for  value  without  indorsing  it,  the  transfer  gives  the  transferee 
such  title  as  the  transferor  had  in  the  bill,  and  the  transferee 
in  addition  acquires  the  right  to  have  the  indorsement  of  the 
transferor. 

(Whistler  v.  Forster,  No.  16,  p.  332,  post.) 
(5.)  Where  any  person  is  under  obligation  to  indorse  a  bill  in  a 
representative  capacity,  he  may  indorse   the  bill  in   such  terms  as 
to  negative  personal  liability. 

(Watkins  v.  Maule,  notes  to  No.  16,  p.  336,  post.) 
Requisites    of  a    Valid   Indorsement.  —  32.  An  indorsement  in 
order  to  operate  as  a  negotiation   must  comply  with  the  following 
conditions,  namely  :  — ■ 
vol.  iv.  — 10 
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(1.)  It  must  be  written  on  the  bill  itself  and  be  signed  by  the 
indorser.   .  The  simple  signature  of  the  indorser  on  the  bill,  with- 
out additional  words,  is  sufficient. 
(Re  Harrington  (1804),  9  II.  R.  61,  2  Sell.  &  Let".  112;    Ex  parte  Harrison  (1789;, 

2  Bro.  C.  C.  614.     And  see  Ex  parte  Yates,  notes  to  No.  16,  p.  336,  post.) 

An  indorsement  written  on  an  allonge,  or  on  a  "  copy  "  of  a  bill 
issued  or  negotiated  in  a  country  where  "  copies  "  are  recognised, 
is  deemed  to  be  written  on  the  bill  itself. 

(2.)  It  must  be  an  indorsement  of  the  entire  bill.  A  partial 
indorsement,  that  is  to  say,  an  indorsement  which  purports  to 
transfer  to  the  indorsee  a  part  only  of  the  amount  payable,  or 
which  purports  to  transfer  the  bill  to  two  or  more  indorsees  sev- 
erally, does  not  operate  as  a  negotiation  of  the  bill. 

(Hawkins  v.  Cardy  (1699),  1  Ld.  Raym.  360.) 

(3.)  Where  a  bill  is  payable  to  the  order  of  two  or  more  payees 
or  indorsees  who  are  not  partners  all  must  indorse,  unless  the  one 
indorsing  has  authority  to  indorse  for  the  others. 

(Carcickx.  Vickery  (1781),  2  Dougl.  652.) 

(4.)  Where,  in  a  bill  payable  to  order,  the  payee  or  indorsee  is 
wrongly  designated,  or  his  name  is  mis-spelt,  he  may  indorse 
the  bill  as  therein  described,  adding,  if  he  think  fit,  his  proper 
signature. 

(5.)  Where  there  are  two  or  more  indorsements  on  a  bill,  each 
indorsement  is  deemed  to  have  been  made  in  the  order  in  which  it 
appears  on  the  bill,  until  the  contrary  is  proved. 

(6.)  An  indorsement  may  be  made  in  blank  or  special.  It  may 
also  contain  terms  making  it  restrictive. 

Conditional  Indorsement — 33.  Where  a  bill  purports  to  be 
indorsed  conditionally  the  condition  may  be  disregarded  by  the 
payer,  and  payment  to  the  indorsee  is  valid  whether  the  condition 
has  lien  fulfilled  or  not. 

( Law  altered,  see  notes  to  3  and  4,  p.  207,  post.) 

Indorsement  in  Blank  and  Special  Indorsement.  — 34.  (1.)  An 
indorsement  in  blank  specifies  no  indorsee,  and  a  hill  so  indorsed 
becomes  payable  t<>  bearer. 

(2.)  A  special  indorsement  specifies  the  person  to  whom,  or  t<< 
whose  order  the  hill  is  to  h<!  payable. 

(See  Edie  v.  E.  I.  Co ,  No.  18,  p.  344,  post.) 
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(3.)  The  provisions  of  this  Act  relating  to  a  payee  apply 
with  the  accessary  modifications  to  an  indorsee  under  a  special 
indorsement. 

(4.)  When  a  bill  has  been  indorsed  in  blank,  any  holder  may 
convert  the  blank  indorsement  into  a  special  indorsement  by 
writing  above  the  indorser's  signature  a  direction  to  pay  the  bill 
to  or  to  the  order  of  himself  or  some  other  person. 

(Vincent  v.  Horlock  (1808),  10  R.  R.  721,  1  Camp.  442.) 

Restrictive  Indorsement. — 35.  (1.)  An  indorsement  is  restrictive 
which  prohibits  the  further  negotiation  of  the  bill,  or  which  ex- 
presses that  it  is  a  mere  authority  to  deal  with  the  bill  as  thereby 
directed,  and  not  a  transfer  of  the  ownership  thereof ;  as,  for 
example,  if  a  bill  be  indorsed  "  Pay  I),  only,"  or  "  Pay  J),  for  the 
account  of  X.,"  or  "pay  T).  or  order  for  collection." 

(Sigourney  v.  Lloyd,  Xo.  19,  p.  353,  post,  and  notes,  p.  362,  pott.) 

(2.)    A  restrictive  indorsement  gives  the  indorsee  the  right  to 
receive  payment  of  the  bill  and  to  sue  any  party  thereto  that  his 
iudorser  could  have  sued,  but  gives  him  no  power  to  transfer  his 
rights  as  indorsee  unless  it  expressly  authorise  him  to  do  so. 
(Evans  v.  Cramlington  (Ex.  Ch.  1687),  2  Show.  509;  Sigourney  v.  Lloyd,  supra.*) 

(3.)  Where  a  restrictive  indorsement  authorises  further  transfer, 
all  subsequent  indorsees  take  the  bill  with  the  same  rights  and 
subject  to  the  same  liabilities  as  the  first  indorsee  under  the 
restrictive  indorsement. 

(Sigourney  v.  Lloyd,  supra.) 

Negotiation  of  Overdue  or  Dishonoured  Bill. — 36.  (1.)  Where 
a  bill  is  negotiable  in  its  origin  it  continues  to  be  negotiable  until 
it  has  been  (a)  restrictively  indorsed  or  (h)  discharged  by  payment 
or  otherwise. 

(Callow  v.  Lawrence  (1814),  15  R.  R.  123;  3  M.  &  S.  95,  and  cited  in  No.  42, 

p.  555,  post.) 

(2.)    Where  an  overdue  bill  is  negotiated,  it  can  only  be  nego- 
tiated subject  to  any  defect  of  title  affecting  it  at  its  maturity,  and 
thenceforward  no  person  who  takes  it  can  acquire  or  give  a  better 
title  than  that  which  the  person  from  whom  he  took  it  had. 
(Nos.  21  and  22,  pp.  371,  375.  post,  and  notes,  p.  397,  post.) 

(3.)  A  bill  payable  on  demand  is  deemed  to  be  overdue  within 
the  meaning  and  for  the  purposes  of  this  section,  when  it  appears 
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on  the  face  of  it  to  have  been  in  circulation  for  an  unreasonable 
length  of  time.  What  is  an  unreasonable  length  of  time  for  this 
purpose  is  a  question  of  fact. 

(Nos.  23  and  24;  pp.  399,  401,  post,  and  notes,  pp.  405,  407,  post.) 

(4.)  Except  where  an  indorsement  bears  date  after  the  maturity 
of  the  bill,  every  negotiation  is  prima  facie  deemed  to  have  been 
effected  before  the  bill  was  overdue. 

(Lewis  v.  Parker  (1836),  4  A.  &  E.  838.) 

(5.)  Where  a  bill  which  is  not  overdue  has  been  dishonoured, 
any  person  who  takes  it  with  notice  of  the  dishonour  takes  it 
subject  to  any  defect  of  title  attaching  thereto  at  the  time  of 
dishonour,  but  nothing  in  this  sub-section  shall  affect  the  rights  of 
a  holder  in  due  course. 

(Settles  a  disputed  point.     Chalmers,  4th  ed.  p.  120.) 

Negotiation  of  Bill  to  Party  already  Liable  thereon.  —  37.  Where 
a  bill  is  negotiated  back  to  the  drawer,  or  to  a  prior  indorser  or  to 
the  acceptor,  such  party  may,  subject  to  the  provisions  of  this 
Act,  re-issue  and  further  negotiate  the  bill,  but  he  is  not  entitled 
to  enforce  payment  of  the  bill  against  any  intervening  party  to 
whom  he  was  previously  liable. 

(Attenborough  v.  Mackenzie  (1856),  25  L.  J.  Ex.  244.) 

Eights  of  the  Holder.  —  38.  The  rights  and  powers  of  the  holder 
of  a  bill  are  as  follows  :  — 

(1.)    He  may  sue  on  the  bill  in  his  own  name  : 
(See  Crouch  v.  Credit  Fonder,  per  Blackburn,  B.,  notes  to  No.  16,  p.  335, 

post.) 

(2.)  Where  he  is  a  holder  in  due  course,  he  holds  the  bill  free 
from  any  defect  of  title  of  prior  parties,  as  well  as  from  mere 
personal  defences  available  to  prior  parties  among  themselves,  and 
may  enforce  payment  against  all  parties  liable  on  the  bill: 

(Ibid.) 

(3.)  Where  -his  title  is  defective  (a)  if  he  negotiates  the  bill  to 
a  holder  in  due  course,  that  holder  obtains  a  good  and  complete 
title  to  the  bill,  and  (b)  if  he  obtains  payment  of  the  bill  the 
person  who  pays  him  in  due  course  gets  a  valid  discharge  for 
the  bill. 

{Ibid.,  and  Marston  v.  Allen  (1841),  8  M.  cS;  W.  at  p.  504;    11  L.  J.  Ex.   at 
p.  126.  per  Ai.dersox,  B.) 
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General  Duties  of  the  Holder. 

When  Presentment  for  Acceptance  is  necessary. — 39.  (1.)  Where 
a  bill  is  payable  after  sight,  presentment  for  acceptance  is  neces- 
sary in  order  to  fix  the  maturity  of  the  instrument. 

(RamcTiurn  Mullick  v.  Luchmeechund  Radakissen,  No.  30,  p.  45b,  post.) 

(2.)    Where  a  bill  expressly  stipulates  that  it  shall  be  presented 
for  acceptance,  or  where  a  bill  is  drawn  payable  elsewhere  than 
at  the  residence  or  place   of  business    of  the  drawee,  it  must  be 
presented  for  acceptance  before  it  can  be  presented  for  payment. 
(Settles  a  doubtful  point.     Chalmers,  4th  ed.  131.) 

(3.)  In  no  other  case  is  presentment  for  acceptance  necessary  in 
order  to  render  liable  any  party  to  the  bill. 

(Ramchurn,  Sfc  .  supra,  9  Moore  P.  C.  at  p.  65,  per  Paukk,  B.) 

(4.)  Where  the  holder  of  a  bill,  drawn  payable  elsewhere  than 
at  the  place  of  business  or  residence  of  the  drawee,  has  not  time, 
with  the  exercise  of  reasonable  diligence,  to  present  the  bill  for 
acceptance  before  presenting  it  for  payment  on  the  day  that  it  falls 
due,  the  delay  caused  by  presenting  the  bill  for  acceptance  before 
presenting  it  for  payment  is  excused,  and  does  not  discharge  the 
drawer  and  indorsers. 

(Added  in   Committee,   as  consequential  to  sub-sec.  (2),  and  perhaps  alters 
the  law.     Chalmers,  p.  133,  4th  ed.) 

Time  for  presenting  Bill  payable  after  Sight.  — 40.  (1.)  Subject 
to  the  provisions  of  this  Act,  when  a  bill  payable  after  sight  is 
negotiated,  the  holder  must  either  present  it  for  acceptance  or 
negotiate  it  within  a  reasonable  time. 

(No.  30  supra,  and  notes  thereto,  p.  406,  post.') 

(2.)    If  he  do  not  do   so,  the  drawer  and  all  indorsers  prior  to 

that  holder  are  discharged. 

(Ibid.) 

(3.)  In  determining  what  is  a  reasonable  time  within  the  mean- 
ing of  this  section,  regard  shall  be  had  to  the  nature  of  the  bill, 
the  usage  of  trade  with  respect  to  similar  bills,  and  the  facts  of  the 
particular  case. 

(Ibid.) 

Hides  as  to  Presentment  far  Acceptance,  and  E. reuses  for  Non- 
presentment. — 41.  (1.)  A  bill  is  duly  presented  for  acceptance 
which  is  presented  in  accordance  with  the  following  rules: 
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(«.)    The  presentment   must  be  made  by  or  on  behalf  of  the 
holder  to  the   drawee   or   to   some   person  authorised  to 
accept  or  refuse  acceptance  on  his  behalf  at  a  reasonable 
hour  on  a  business  day  and  before  the  bill  is  overdue  : 
{Parker  v.  Gordon  (1806),  8  R.  R.  646 ;  7  East,  385.) 

(b.)  Where  a  bill  is  addressed  to  two  or  more  drawees,  who  are 
not  partners,  presentment  must  be  made  to  them  all, 
unless  one  has  authority  to  accept  for  all,  then  present- 
ment may  be  made  to  him  only : 

(c.)  Where  the  drawee  is  dead,  presentment  may  be  made  to  his 
personal  representative : 

(Settles  doubtful  point.     Chalmers,  p.  137,  4th  ed.) 

(cl.)    Where  the  drawee  is  bankrupt,  presentment  may  be  made 

to  him  or  to  his  trustee : 
(e.)   Where   authorised  by   agreement  or  usage,  a  presentment 

through  the  post-office  is  sufficient. 

i English  practice.     Chalmers,  p.  137,  -1th  ed.) 

(2.)  Presentment  in  accordance  with  these  rules  is  excused,  and 
a  bill  may  be  treated  as  dishonoured  by  non-acceptance  — 

(a.)   Where  the  drawee  is  dead  or  bankrupt,  or  is  a  fictitious 
person  or  a  person  not  having  capacity  to  contract  by  bill : 
(h.)   Where,  after  the  exercise  of  reasonable  diligence,  such  pre- 
sentment cannot  be  effected : 
(c.)    Where  although  the  presentment  has  been  irregular,  accept- 
ance has  been  refused  on  some  other  ground. 
(Perhaps  new.     Chalmers,  p.  137,  4th  ed.) 

(3.)    The  fact  that  the  holder  has  reason  to  believe  that  the  bill,. 
on  presentment,  will  be  dishonoured  does  not  excuse  presentment. 
(Ex parte  Tondeur;  In  >;  Agra  S,k  Muster/nan's  Bank  (1867),  L.  R.,  5  Eq.  160,. 

37  L.  J.  Ch.  121.) 

Non-acceptance. — 42.  (1.)  When  a  bill  is  duly  presented  for 
acceptance  and  is  not  accepted  within  the  customary  time,  the 
person  presenting  it-  must  treat  it  as  dishonoured  by  non-accept- 
ance. If  he  do  not,  the  holder  shall  lose  his  right  of  recourse 
against  the  drawer  and   indorsers.' 

(See  Bank  of  Van  Diemen's  Land  v.  Victoria  Hank  (1871 ),  L.  R.,  3  P.  C.  at 
pp.  512,  513,  40  L.  J.  P.  C.  '28,  32.  Chalmers,  p.  137,  4th  ed.,  mentions  that 
the  clause  was  much  discussed  in  committee,  and  eventually  reduced  to  its 
present  vague  form,  as  bankers  and  merchants  took  different  views  as  to 
exact  rights  of  parties.) 
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Dishonour  by  Non-acceptance  and  its  Consequences.  — 43  (1.)  A 
bill  is  dishonoured  by  non-acceptance  — 

(a.)    When  it  is  duly  presented  for  acceptance,  and  such  an 
acceptance  as  is  prescribed  by  this  Act  is  refused  or  can- 
not be  obtained  ;  or 
(&.)    When  presentment  for  acceptance  is  excused  and  the  bill 

is  not  accepted. 
(2.)    Subject  to  the  provisions  of  this  Act  when  a  bill  is  dishon- 
oured by  non-acceptance,  an  immediate  right  of  recourse  against 
the  drawer  and  indorsers  accrues  to  the  holder,  and  no  presentment 
for  payment  is  necessary. 

(Whitehead  v.  Walker  (1842),  9  M.  cSc  W.  50(3;  11  L.  J.  Ex.  1G8.) 

Duties  as  to  Qualified  Acceptances. — 44.  (J.)  The  holder  of  a 
bill  may  refuse  to  take  a  qualified  acceptance,  and  if  he  does  not 
obtain  an  unqualified  acceptance,  may  treat  the  bill  as  dishonoured 
by  non-acceptance. 

(2.)  Where  a  qualified  acceptance  is  taken,  and  the  drawer  or 
an  indorser  has  not  expressly  or  impliedly  authorised  the  holder 
to  take  a  qualified  acceptance,  or  does  not  subsequently  assent 
thereto,  such  drawer  or  indorser  is  discharged  from  his  liability 
on  the  bill. 

The  provisions  of  this  sub-section  do  not  apply  to  a  partial 
acceptance,  whereof  due  notice  has  been  given.  Where  a  foreign 
bill  has  been  accepted  as  to  part,  it  must  be  protested  as  to  the 
balance. 

(3.)  When  the  drawer  or  indorser  of  a  bill  receives  notice  of 
a  qualified  acceptance,  and  does  not  within  a  reasonable  time 
express  his  dissent  to  the  holder  he  shall  be  deemed  to  have 
assented  thereto. 

(Settles  a  doubtful  point.     Chalmers,  p.  Ill,  4th  ed.) 

Rules  as  to  Presentment  for  Payment.  —  45.  Subject  to  the  pro- 
visions of  this  Act  a  bill  must  be  duly  presented  for  payment. 
If  it  be  not  so  presented  the  drawer  and  indorsers  shall  be 
discharged. 

(Gibb  v.  Mather,  No.  31,  p.  467,  post,  and  notes  thereto,  p.  476,  post.)  ' 

A  bill  is  duly  presented  for  payment  which  is  presented  in 
accordance  with  the  following  rules :  — 

(1.)  Where  the  bill  is  not  payable  on  demand,  presentment 
must  be  made  on  the  day  it  falls  due. 
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(2.)  Where  the  bill  is  payable  on  demand,  then,  subject  to  the 
provisions  of  this  Act,  presentment  must  be  made  within  a  reason- 
able time  after  its  issue  in  order  to  render  the  drawer  liable,  and 
within  a  reasonable  time  after  its  indorsement,  in  order  to  render 
the  indorser  liable. 

In  determining  what  is  a  reasonable  time,  regard  shall  be  had  to 
the  nature  of  the  bill,  the  usage  of  trade  with  regard  to  similar 
bills,  and  the  facts  of  the  particular  case. 

(o.)  Presentment  must  be  made  by  the  holder  or  by  some 
person  authorised  to  receive  payment  on  his  behalf  at  a  reasonable 
hour  on  a  business  day,  at  the  proper  place  as  hereinafter  defined, 
either  to  the  person  designated  by  the  bill  as  payer,  or  to  some 
person  authorised  to  pay  or  refuse  payment  on  his  behalf  if  witli 
the  exercise  of  reasonable  diligence  such  person  can  there  be  found. 
{Heyhjn  v.  Adamson,  No.  29,  p.  445,  pout.) 

(4.)  A  bill  is  presented  at  the  proper  place :  — 

(a.)  Where  a  place  of  payment  is  specified  in  the  bill  and  the 

bill  is  there  presented. 

(Gibb  v.  Mather,  ut  supra;  Saul  v.  Jones  (1S58),  1  E.  &   B.   59,  28 
L.  J.  Q.  B.  37  and  p.  476 post.) 

(/>.)  Where  no  place  of  payment  is  specified,  but  the  address  of 
the  drawee  or  acceptor  is  given  in  the  bill,  and  the  bill  is 
there  presented. 

(Hine  v.  Allely  (1833),  4  B.  &  Ad.  624.) 

(c.)  Where  no  place  of  payment  is  specified  and  no  address 
given,  and  the  bill  is  presented  at  the  drawee's  or  accept- 
or's place  of  business  if  known,  and  if  not,  at  his  ordi- 
nary residence  if  known. 

{(1.)  In  any  other  case  if  presented  to  the  drawee  or  acceptor 
wherever  lie  can  be  found,  or  if  presented  at  his  last 
known  place  of  business  or  residence. 

Buxton  v.  Jones  (1840),  1  M.  cS:  Gr.  S3.) 

(5.)  Where  a  bill  is  presented  at  the  proper  place,  and  after  the 
exercise  of  reasonable  diligence  no  person  authorised  to  pay  or 
refuse  payment  can  be  found  there,  no  further  presentment  to  the 
drawee  or  acceptor  is  required. 

(Hine  v.  Allely,  supra  :  Buxton  v.  Janes,  supra.) 
((>.)  Where  a  bill  is  drawn  upon,  or  accepted  by  two  or  more 
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persons  who  are  not  partners,  and  no  place  of  payment  is  specified, 
presentment  mnst  be  made  to  them  all. 

(Probably  declaratory.     Chalmers,  p.  146,  4th  ed.) 

(7.)  Where  the  drawee  or  acceptor  of  a  bill  is  dead,  and  no  place 
of  payment  is  specified,  presentment  must  be  made  to  a  personal 
representative,  if  such  there  be,  and  with  the  exercise  of  reasonable 
diligence  he  can  be  found. 

(8.)  Where  authorised  by  agreement  or  usage  a  presentment 
through  the  post-office  is  sufficient. 

(Recognised  practice.     Chalmers,  p.  147,  4th  ed.) 

Excuses  for  Delay  or  Nun- presentment  for  Payment. —  46.  (1.) 
Delay  in  making  presentment  for  payment  is  excused  when  the 
delay  is  caused  by  circumstances  beyond  the  control  of  the  holder, 
and  not  imputable  to  his  default,  misconduct,  or  negligence.  When 
the  cause  of  delay  ceases  to  operate  presentment  must  be  made  with 
reasonable  diligence. 

(Rouqueite  v.  Ooermann,  No.  13,  p.  287,  post.  Patience  v.  Townley,  8  R.  R.  711, 

2  Smith,  223.) 

(2.)  Presentment  for  payment  is  dispensed  with, — 
(a.)  Where,  after  the  exercise  of  reasonable  diligence  present- 
ment, as  required  by  this  Act,  cannot  be  effected. 
(Phillips  v.  As/ling,  No.  32,  p.  477,  post,  and  Hani)/  v.  Wooilroofe, 
cited  in  notes,  thereto  p.  482,  post.) 

The  fact  that  the  holder  has  reason  to  believe  that  the  bill 
will,  on  presentment,  be  dishonoured,  does  not  dispense 
with  the  necessity  for  presentment. 

(Baker  v.  Birch,  cited  in  notes  to  No.  32,  p.  482,  post.) 

(b.)  Where  the  drawee  is  a  fictitious  person. 

(Smith  v.  Bellamy  (1817),  2  Stark.  223.) 

(c.)  As  regards  the  drawer,  where  the  drawee  or  acceptor  is  not 
bound,  as  between  himself  and  the  drawer,  to  accept  or 
pay  the  bill,  and  the  drawer  has  no  reason  to  believe  that 
the  bill  would  be  paid  if  presented. 

(Wirth  v.  Austin  (1875),  L.  R.,  10  C.  P.  689.) 

(d.)  As  regards  an  indorser,  where  the  bill  was  accepted  or  made 
for  the  accommodation  of  that  indorser,  and  he  has  no 
reason  to  expect  that  the  bill  would  be  paid  if  presented. 

(e.)  By  waiver  of  presentment,  express  or  implied. 

(Hnpley  v.  Dufresne  (1812),  13  R.  R.  463,  15  East,  275.) 
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Dishonour  by  Non-payment.  —  47.  (1.)  A  bill  is  dishonoured  by 
non-payment  (a)  when  it  is  duly  presented  for  payment  and  pay- 
ment is  refused  or  cannot  be  obtained,  or  (b)  when  presentment  is 
excused  and  the  bill  is  overdue  and  unpaid. 

(2.)  Subject  to  the  provisions  of  this  Act,  when  a  bill  is  dishon- 
oured by  non-payment,  an  immediate  right  of  recourse  against  the 
drawer  and  indorsers  accrues  to  the  holder. 

(Ex  parte  Moline  (1812),  1  Rose,  303.) 

Notice  of  Dishonour  and  effect  of  Non-notice.  —  48.  Subject  to  the 
provisions  of  this  Act,  when  a  bill  has  been  dishonoured  by  non- 
acceptance  or  by  non-payment,  notice  of  dishonour  must  be  given 
to  the  drawer  and  each  indorser,  and  any  drawer  or  indorser  to 
whom  such  notice  is  not  given  is  discharged, 
(See  Nos.  35  and  36,  pp.  494,  498,  post.      Turner  v.  Leech,  No.  39,  p.  523,  post.) 

Provided  that  — 

(1.)  Where  a  bill  is  dishonoured  by  non-acceptance,  and  notice  of 
dishonour  is  not  given,  the  rights  of  a  holder  in  due  course  subse- 
qiient  to  the  omission,  shall  not  be  prejudiced  by  the  omission. 
(Dunn  v.  O'Keefe  (1816),  17  R.  R.  326,  5  M.  &  S.  282.) 

(2.)  Where  a  bill  is  dishonoured  by  non-acceptance  and  due 
notice  of  dishonour  is  given,  it  shall  not  be  necessary  to  give  notice 
of  a  subsequent  dishonour  by  non-payment  unless  the  bill  shall  in 
the  meantime  have  been  accepted. 

Rules  as  to  Notice  of  Dishonour.  —  49.  Notice  of  dishonour  in 
order  to  be  valid  and  effectual  must  be  given  in  accordance  with  the 
loll  owing  rules  :  — 

(1.)  The  notice  must  be  given  by  or  on  behalf  of  the  holder,  or 
by  or  on  behalf  of  an  indorser  who,  at  the  time  of  giving  it,  is  him- 
self liable  on  the  bill. 
<  ( 'hapman  v.  Keane,  No.  34,  p.  490,  post;  Turner  v.  Leech,  No.  39,  p.  523,  post.) 

(2.)  Notice  of  dishonour  may  be  given  by  an  agent  either  in  his 
own  name,  or  in  the  name  of  any  party  entitled  to  give  notice 
whether  thai  party  be  his  principal  or  not. 

(Harrison  v.  Ruscoe  (1816).  15  M.  &  W.  231,  15  L.  J.  Ex.  110.) 

(3.)  Where  the  notice  is  given  by  or  on  behalf  of  the  holder,  it 
•  Mi ures  for  the  benefit  of  all  subsequent  holders  and  all  prior  in- 
dorsers who  have  a  right  of  recourse  against  the  party  to  whom 

it  is  given. 

(  'Ikijivhih  v.  Keane,  supra.) 
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(4.)  Where  notice  is  given  by  or  on  behalf  of  an  indorser  entitled 

to  give  notice  as  herein-before  provided,  it  enures  for  the  benefit  of 

the  holder  and  all  indorsers  subsequent  to  the    party    to  whom 

notice  is  given. 

(Ibid.) 

(5.)  The  notice  may  be  given  in  writing  or  by  personal  commu- 
nication, and  may  be  given  in  any  terms  which  sufficiently 
identify  the  bill,  and  intimate  that  the  bill  has  been  dishonoured 
by  non-acceptance  or  non-payment. 

(Modifies  the  stringency  of  the  law.     Chalmers,  p.  154,  4th  ed.) 

(6.)  The  return  of  a  dishonoured  bill  to  the  drawer  or  an  indorser 
is,  in  point  of  form,  deemed  a  sufficient  notice  of  dishonour. 

(The  same.) 

(7.)  A  written  notice  need  not  be  signed,  and  an  insufficient 
written  notice  may  be  supplemented  and  validated  by  verbal  com- 
munication. A  misdescription  of  the  bill  shall  nut  vitiate  the  notice 
unless  the  party  to  whom  the  notice  is  given  is  in  fact  misled 
thereby. 

(8.)  Where  notice  of  dishonour  is  required  to  be  given  to  any 
person,  it  may  be  given  either  to  the  party  himself,  or  to  his  agent 
in  that  behalf. 

(9.)  Where  the  drawer  or  indorser  is  dead,  and  the  party  giving 
notice  knows  it,  the  notice  must  be  given  to  a  personal  represen- 
tative if  such  there  be,  and  with  the  exercise  of  reasonable  diligence 
he  can  be  found. 

{Probably  declaratory ;  but  no  English  decision  in  point.     Chalmers,  p.  100, 

4th  ed.) 

(10.)  Where  the  drawer  or  indorser  is  bankrupt,  notice  may  be 
given  either  to  the  party  himself  or  to  the  trustee. 

(Settles  point  not  before  expressly  decided.     Chalmers,  p.  1G0.  4th  ed.) 

(11.)  Where  there  are  two  or  more  drawers  or  indorsers  who  are 
not  partners,  notice  must  be  given  to  each   of  them,  unless  one  of 
them  has  authority  to  receive  such  notice  for  the  others. 
(So  held  in  America.    Xo  English  decision  in  point.    Chalmers,  p.  1G1,  4th  ed.) 

(12.)  The  notice  may  be  given  as  soon  as  the  bill  is  dishonoured, 
and  must  be  given  within  a  reasonable  time  thereafter. 

(See  Nos.  35  &  36,  pp.  494,  498,  post,  and  notes,  pp..  503,  504,  po.<t.) 

In  the  absence  of  special  circumstances  notice  is  not  deemed  to 
have  been  given  within  a  reasonable  time,  unless,  — 
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(((.)  where  the  person  giving  and  the  person  to  receive  notice 

reside  in  the  same  place,  the  notice  is  given  or  sent  off  in 

time  to  reach  the  latter  on  the  day  after  the  dishonour  of 

the  bill. 

(See  Ibid.) 

(b.)  where  the  person  giving  and  the  person  to  receive  notice 
reside  in  different  places,  the  notice  is  sent  off  on  the  day 
after  the  dishonour  of  the  bill,  if  there  be  a  post  at  a 
convenient  hour  on  that  day,  and  if  there  be  no  such 
post  on  that  day  then  by  the  next  post  thereafter. 
(See  Ibid.) 

(13.)  Where  a  bill  when  dishonoured  is  in  the  hands  of  an  agent, 
he  may  either  himself  give  notice  to  the  parties  liable  on  the  bill, 
or  he  may  give  notice  to  his  principal.  If  he  give  notice  to  his 
principal,  he  must  do  so  within  the  same  time  as  if  he  were  the 
holder,  and  the  principal  upon  receipt  of  such  notice  has  himself 
the  same  time  for  giving  notice  as  if  the  agent  had  been  an  indepen- 
dent holder. 

(Bra//  v.  Hadwen,  cited  in  notes  to  Nos.  35  &  36,  p.  503,  post.) 

(14.)  Where  a  party  to  a  bill  receives  due  notice  of  dishonour, 
he  has  after  the  receipt  of  such  notice  the  same  period,  of  time  for 
giving  notice  to  antecedent  parties  that  the  holder  has  after  the  dis- 
honour. 

(Wright  v.  Shaiocross  (1819),  2  B.  &  Aid.  501,  n.) 

(!;".)  Where  a  notice  of  dishonour  is  duly  addressed  and  posted, 
the  sender  is  deemed  to  have  given  due  notice  of  dishonour,  not- 
withstanding any  miscarriage  by  the  post-office. 

(Stpcken  v.  Collen  (1811).  7  M.  &  W.  515,  10  L.  J.  Ex.  227.) 

Excuse*  for  Non-notice  and  Delay.  —  50.  (1.)  Delay  in  giving 
notice  of  dishonour  is  excused  where  the  delay  is  caused  by  circum- 
stances beyond  the  control  of  the  party  giving  notice,  and  not 
imputable  to  his  default,  misconduct,  or  negligence.  When  the 
cause  of  delay  ceases  to  operate  the  notice  must  be  given  with 
reasonable  diligence. 

(See  No.s.  35  &  36,  pp.  494,  1!>S,  post,  and  notes,  p.  503,  pa.sl.) 

(2.)  Notice  of  dishonour  is  dispensed  with  — 

(a.)  When,  after  the  exercise  of  reasonable  diligence,  notice  as 
required  by  this  Act  cannot  be  given  to  or  does  not  reach 
the  drawer  or  indorser  sought  to  be  charged: 
(Studdy  \.  Beesty,  No.  36,  p.  198, post.) 
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(b.)  By  waiver  express  or  implied.  Notice  of  dishonour  may  be 
waived  before  the  time  of  giving  notice  has  arrived,  or 
after  the  omission  to  give  due  notice : 

(Phipson  v.Kelhier  (1815),  4  Camp.  285;  Woods  v.  Dean  (1802),  32  L 
J.  Q.B.I.) 

(c.)  As  regards  the  drawer-  in  the  following  cases,  namely,  (1  ) 
where  drawer  and  drawee  are  the  same  person,  (2)  where 
the  drawee-  is  a  fictitious  person  or  a  person  not  having 
capacity  to  contract,  (3)  where  the  drawer  is  the  person  to 
whom  the  bill  is  presented  for  payment,  (4)  where  the 
drawee  or  acceptor  is  as  between  himself  and  the  drawer 
under  no  obligation  to  accept  or  pay  the  bill,  (5)  where 
the  drawer  has  countermanded  payment : 
{Sharpe  v.  Bailey  (1S79),  9  B.  &  C.  41  ;  Carew  v.  Duckworth  (1809), 
L,  R  ,  4  Ex.  313,  38  L.  J.  Ex.  149.) 

(d.)  As  regards  the  indorser  in  the  following  cases,  namely,  (]  ) 
where  the  drawee  is  a  fictitious  person  or  a  person  not 
having  capacity  to  contract  and  the  indorser  was  aware 
of  the  fact  at  the  time  he  indorsed  the  bill,  (2)  where, 
the  indorser  is  the  person  to  whom  the  bill  is  presented 
for  payment,  (3)  where  the  bill  was  accepted  or  made  for 
his  accommodation. 

(Count  v.  Thompson  (1849),  18  L.  J.  C.  P.  125.) 

Noting  or  Protest  of  Bill.  —  51.  (1.)  Where  an  inland  bill  has  been 
dishonoured,  it  may,  if  the  holder  think  fit,  be  noted  for  non- 
acceptance  or  non-payment,  as  the  case  may  be  ;  but  it  shall  not 
he  necessary  to  note  or  protest  any  such  bill  in  order  to  preserve 
the  recourse  against  the  drawer  or  indorser. 

(2.)  Where  a  foreign  bill,  appearing  on  the  face  of  it  to  be  such, 
has  been  dishonoured  by  non-acceptance  it  must  be  duly  protested 
for  non-acceptance,  and  where  such  a  bill,  which  has  not  been 
previously  dishonoured  by  non-acceptance,  is  dishonoivred  by  non- 
payment, it  must  be  duly  protested  for  non-payment.  If  it  be  not 
so  protested  the  drawer  and  indorsers  are  discharged.  Where  a 
bill  does  not  appear  on  the  face  of  it  to  be  a  foreign  bill,  protest 
thereof  in  case  of  dishonour  is.  unnecessary. 

{Gale  v.  Walsh  (1793),  2  R.  R.  580,  5  T.  R.  239.) 

(3).  A  bill  which  has  been  protested  for  non-acceptance  may  be 
subsequently  protested  for  non-payment. 
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(4.)  Subject  to  the  provisions  of  this  Act,  when  a  bill  is  noted  or 
protested,  it  must  be  noted  on  the  day  of  its  dishonour.  When  a 
bill  has  been  duly  noted,  the  protest  may  be  subsequently  extended 
as  of  the  date  of  the  noting. 

(Perhaps  modifies  the  law.     See  Chalmers,  p.  173,  4th  ed.) 

(5.)  Where  the  acceptor  of  a  bill  becomes  bankrupt  or  insolvent 
or  suspends  payment  before  it  matures,  the  holder  may  cause  the 
bill  to  be  protested  for  better  security  against  the  drawer  and 
indorsers. 

(6.)  A  bill  must  be  protested  at  the  place  where  it  is  dishon- 
oured: Provided  that  — 

(a.)  When  a  bill  is  presented  through  the  post-office,  and  re- 
turned by  post  dishonoured,  it  may  be  protested  at  the 
place  to  which  it  is  returned  and  on  the  day  of  its  return 
if  received  during  business  hours,  and  if  not  received 
during  business  hours,  then  not  later  than  the  next  busi- 
ness day : 
(The  sub-section  inserted  in  Committee.     Chalmers,  p.  174,  4th  ed.) 

(b.)  When  a  bill  drawn  payable  at  the  place  of  business  or  resi- 
dence of  some  person  other  than  the  drawee,  has  been 
dishonoured  by  non-acceptance,  it  must  be  protested  for 
non-payment  at  the  place  where  it  is  expressed  to  be 
payable,  and  no  further  presentment  for  payment  to,  or 
demand  on,  the  drawee  is  necessary. 
(Reproduces  2  &  3  Will.  4,  c.  98.) 

(7.)  A  protest  must  contain  a  copy  of  the  bill,  and  must  be 
signed  by  the  notary  making  it,  and  must  specify  — 
(a.)  The  person  at  whose  request  the  bill  is  protested: 
(b.)  The  place  and  date  of  protest,  the  cause  or  reason  for  pro- 
testing the  bill,  the  demand  made,  and  the  answer  given, 
if  any,  or  the  fact  that  the  drawee  or  acceptor  could  not 
be  found. 
(8.)  Where,  a    bill   is  lost  or  destroyed,  or  is  wrongly  detained 
from  the  person  entitled  to  hold  it,  protest  may  be  made  on  a  copy 
or  written  particulars  thereof. 

(9.)  Protest  is  dispensed  with  by  any  circumstance  which  would 
dispense  with  notice  of  dishonour.  Delay  in  noting  or  protesting 
is  excused  when  the  delay  is  caused  by  circumstances  beyond  the 
control  of  the  holder,  and  not  imputable  to  his  default,  misconduct, 
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or  negligence.     When  the  cause  of  delay  ceases  to  operate  the  bill 
must  be  noted  or  protested  with  reasonable  diligence. 
(Leyge  v.  Thorpe  (1810),  12  East,  171.) 

Datics  of  Holder  as  regards  Drawee  or  Acceptor.  —  52.  (I.)  When 
a  bill  is  accepted  generally  presentment  for  payment  is  not  necessary 
in  order  to  render  the  acceptor  liable. 

(Walton  v.  Mascall,  No.  33,  p.  483,  post,  and  notes,  p.  48S,  post.) 

(2.)  When  by  the  terms  of  a  qualified  acceptance  presentment 
for  payment  is  required,  the  acceptor,  in  the  absence  of  an  express 
stipulation  to  that  effect,  is  not  discharged  by  the  omission  to  pre- 
sent the  bill  for  payment  on  the  day  that  it  matures. 
(Smith,  v.  Vertue,  No  9,  p.  246, post.) 

(3.)  In  order  to  render  the  acceptor  of  a  bill  liable  it  is  not 

necessary  to  protest  it,  or  that  notice  of  dishonour  should  be  given 

to  him. 

(Treacher  v.  Hinton  (1821),  4  B.  &  Aid.  413.) 

(4  )  Where  the  holder  of  a  bill  presents  it  for  payment,  he  shall 
exhibit  the  bill  to  the  person  from  whom  he  demands  payment, 
and  when  a  bill  is  paid  the  holder  shall  forthwith  deliver  it  up  to 
tin;  party  paying  it. 
(Hansard  v.  Robinson  (1827),  7  B.  &  C.  90.     Per  Lord  Texterdex,  at  p.  94.) 

Ida bili ties '  of  Pa rties. 

Funds  in  Hands  of  Drawee.  —  53.  (1.)  A  bill,  of  itself,  does  not 
operate  as  an  assignment  of  funds  in  the  hands  of  the  drawee 
available  for  the  payment  thereof,  and  the  drawee  of  a  bill  who 
does  not  accept  as  required  by  this  Act  is  not  liable  on  the  instru- 
ment.    This  sub-section  shall  not  extend  to  Scotland. 

(Hopkinson  v.  Forster.  No.  11  of  "  Banker,"  R.  C.  vol.  3,  p.  755.) 

(2.)  In  Scotland,  where  the  drawee  of  a  bill  has  in  his  hands 
funds  available  for  the  payment  thereof,  the  bill  operates  as  an 
assignment  of  the  sum  for  which  it  is  drawn  in  favour  of  the 
holder,  from  the  time  when  the  bill  is  presented  to  the  drawee. 

Liability  of  Acceptor.  —  54.  The  acceptor  of  a  bill,  by  accepting 
it  — 

(1.)  Engages  that  he  will  pay  it  according  to  the  tenor  of  his 
acceptance : 

(2.)  Is  precluded  from  denving  to  a  holder  in  due  course : 
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(a.)  The   existence  of  the  drawer,  the  genuineness  of  his  sig- 
nature, and  his  capacity  and  authority  to  draw  the  bill : 
(Xos.  47  &  48,  pp.  622-634,  post,  and  notes  thereto,  p.  643.  post.) 

(b.)  In  the  case  of  a  bill  payable   to  drawer's   order,  the  then 
capacity  of  the  drawer  to  indorse,  but  not  the  genuine- 
ness or  validity  of  his  indorsement: 
(Ibid.  ) 

(c.)  In  the  case  of  a  bill  payable  to  the  order  of  a  third  person, 
the  existence  of  the  payee  and  his  then  capacity  to  in- 
dorse, but  not  the  genuineness  or  validity  of  his  indorse- 
ment. 

(Ibid.) 

Liability  of  Drawer  or  Indorser.  —  55.    (1.)  The  drawer  of  «  bill 
by  drawing  it  — 

(«.)  Engages  that  on  due  presentment  it  shall  be  accepted  and 
paid  according  to  its  tenor,  and  that  if  it  be  dishonoured 
he  will  compensate  the  holder  or  any  indorser  who  is 
compelled  to  pay  it,  provided  that  the  requisite  proceed- 
ings on  dishonour  be  duly  taken. 

(See  per  Parke,  B.,  in  Whitehead  v.  Walker  (1842),  9  M.  &  W.  506, 
at  p.  516,  11  L.  J.  Ex.  16S,  at  p.  172.) 

(b.)  Is  precluded   from  denying  to  a  holder  in  due  course  the 
existence  of  the  payee  and  his  then  capacity  to  indorse. 
(See  notes  to  Nos.  47  &  4S,  p.  634,  post.) 

(2.)  The  indorser  of  a  bill  by  indorsing  it  — 

(a.)  Engages  that  on  due  presentment  it  shall  be  accepted  and 
paid  according  to  its  tenor,  and  that  if  it  be  dishonoured 
he  will  compensate  the  holder  or  a  subsequent  indorser 
who  is  compelled  to  pay  it,  provided  that  the  requisite 
proceedings  on  dishonour  be  duly  taken  : 
(See  notes  to  No.  41,  p.  546,  post.) 

(b.)  Is  precluded  from   denying  to  a  holder  in  due  course  the 
genuineness  and  regularity  in  all  respects  <>f  the  drawer's 
signature,  and  all  previous  indorsements: 
(Notes  to  Xos.  47  &  48,  p.  634,  post. ) 

(c.)  Is  precluded  from  denying  to  his  immediate  or  a  subsequent 

indorse*;  that  the  bill  was  at  the  time  of  his  indorsement 

a  valid  and  subsisting  bill,  and  that  he  had  then  a  good 

title  thereto. 

(Ibid.) 
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Stranger  signing  Bill  liable  as  Indorser.  —  56.     "Where  a  person 
sitfns  a  bill  otherwise  than   as   drawer  or   acceptor,  he    thereby 
incurs  the  liabilities  of  an  indorser  to  a  holder  in  due  course. 
(Steele  v.  M'Kinlatj,  No.  7,  at  p.  234,  post,  5  App.  Cas.  at  p.  782.) 

Measure  of  Damages  against  Parties  to  dishonoured  Bill.  —  57. 
Where  a  bill  is  dishonoured,  the  measure  of  damages,  which  shall 
be  deemed  to  be  liquidated  damages,  shall  be  as  follows: 

(1.)  The  holder  may  recover  from  any  party  liable  on  the  bill, 
and  the  drawer  who  has  been  compelled  to  pay  the  bill  may 
recover  from  the  acceptor,  and  an  indorser  who  has  been  compelled 
to  pay  the  bill  may  recover  from  the  acceptor  or  from  the  drawer, 
or  from  a  prior  indorser  — 
(a.)  The  amount  of  the  bill : 

(b.)  Interest  thereon  from  the  time  of  presentment  for  payment 
if  the  bill  is  payable  on  demand,  and  from  the  maturity 
of  the  bill  in  any  other  case : 

(Law  modified.     See  Chalmers,  p.  192,  4th  ed.) 

(c.)  The  expenses  of  noting,  or,  when  protest  is  necessary,  and 
the  protest  has  been  extended,  the  expenses  of  protest. 

(2.)  In  the  case  of  a  bill  which  has  been  dishonoured  abroad,  in 
lieu  of  the  above  damages,  the  holder  may  recover  from  the  drawer 
or  an  indorser,  and  the  drawer  or  an  indorser  who  has  been  com- 
pelled to  pay  the  bill  may  recover  from  any  party  liable  to  him, 
the  amount  of  the  re-exchange  with  interest  thereon  until  the  time 
of  payment. 
(In  re  General  S.  American  Co.,  Xo.  43,  p.  505,  post,  and  notes,  p.  573,  post.) 

(3.)  Where  by  this  Act  interest  may  be  recovered  as  damages, 
such  interest  may,  if  justice  require  it,  be  withheld  wholly  or  in 
part,  and  where  a  bill  is  expressed  to  be  payable  with  interest  at 
a  given  rate,  interest  as  damages  may  or  may  not  be  given  at  the 
same  rate  as  interest  proper. 
(Keene  v.  Keene  (1857),  3  C.  B.  N.  S.  144,  27  L.  J.  C.  P.  88.  per  Wim.es,  J.) 

Transferor  by  Delivery  and  Transferee.  —  58.  (1.)  Where  the 
holder  of  a  bill  payable  to  bearer  negotiates  it  by  delivery  without 
indorsing  it,  he  is  called  a  "  transferor  by  delivery." 

(2.)  A  transferor  by  delivery  is  not  liable  on  the  instrument. 

(3.)  A  transferor  by  delivery  who  negotiates  a  bill  thereby  war- 
rants to  his  immediate  transferee,  being  a  holder  for  value,  that  the 

VOL.   IV.  — 11 
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bill  is  what  it  purports  to  be,  that  he  has  a  right  to  transfer  it,  and 
that  at  the  time  of  transfer  he  is  not  aware  of  any  fact  which 
renders  it  valueless. 

(Gompertz  v.  Bartlett  (1853),  23  L.  J.  Q.  B.  65.) 

Discharge  of  Bill. 

Payment  in  Due  Course.  —  59.    (1.)  A  bill  is  discharged  by  pay- 
ment in  due  course  by  or  on  behalf  of  the  drawee  or  acceptor. 
(Morley  v.  Culver  well  j(lSiO),  7  M.  &  W.,  per  Parke,  B.,  at.  p.  182,  10  L.  J. 
Ex.  39  ;  Harmer  v.  Steele,  No.  38,  and  notes,  pp.  515-521,  post.) 

"  Payment  in  due  course  "  means  payment  made  at  or  after  the 
maturity  of  the  bill  to  the  holder  thereof  in  good  faith  and  without 
notice  that  his  title  to  the  bill  is  defective. 

(Ibid.) 

(2.)  Subject  to  the  provisions  herein-after  contained,  when  a  bill 

is  paid  by  the  drawer  or  an  indorser  it  is  not  discharged ;  but 

(«.)  Where  a  bill  payable  to,  or  to  the  order  of,  a  third  party  is 

paid  by  the   drawer,  the  drawer  may  enforce  payment 

thereof   against   the  acceptor,  but  may  not  reissue  the 

bill. 

(Williams  v.  James  (1850),  15  Q.B.  498,  505, 19  L.  J.  Q.  B.  445,  447.) 

(b.)  Where  a  bill  is  paid  by  an  indorser,  or  where  a  bill  payable 
to  drawer's  order  is  paid  by  the  drawer,  the  party  paying- 
it  is  remitted  to  his  former  rights  as  regards  the  acceptor 
or  antecedent  parties,  and  he  may,  if  he  thinks  fit,  strike 
out  his  own  and  subsequent  indorsements,  and  again 
negotiate  the  bill. 

(Callow  v.  Lawrence  (1814),  15  R.  R.  423,  3  M.  &  S.  95,  and  cited  in 
No.  42,  p.  555,  post.) 

(?>.)  Whore  an  accommodation  bill  is  paid  in  due  course  by  the 
party  accommodated  the  bill  is  discharged. 

(Cook  v.  Lister,  No.  42,  p.  552,  post.) 

Banker  'paying  Demand  Draft  whereon  Indorsement  is  forged. 
60.  —  When  a  bill  payable  to  order  on  demand  is  drawn  on  a  banker, 
and  the  banker  on  whom  it  is  drawn  pays  the  bill  in  good  faith 
and  in  the  ordinary  course  of  business,  it  is  not  incumbent  on  the 
banker  to  show  that  the  indorsement  of  the  payee  or  any  subse- 
quent indorsement  was  made  by  or  under  the  authority  of  the  per- 
son whose  indorsement  it  purports  to  be,  and  the  banker  is  deemed 
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to  have  paid  the  bill  in  due  course,  although  such  indorsement  has 
been  forged  or  made  without  authority. 

(Statutory.     See  notes  to  Attwood  v.  Mannings,  No.  20,  at  p.  364,  post.) 

Acceptor  the  Soldi  r  at  Maturity.  — 61.  When  the  acceptor  of  a 
bill  is  or  becomes  the  holder  of  it  at  or  after  its  maturity,  in  his 
own  right,  the  bill  is  discharged. 

(Flarmer  v.  Steele,  Xo.  38,  p.  515, post.     The  words  "in  his  own  right  "  perhaps 
modify  the  common  law.     Chalmers,  p.  211,  4th  ed.) 

Express   Waiver.  —  62.     (1.)  When  the  holder  of  a  bill  at  or 
after  its  maturity  absolutely   and  unconditionally  renounces  his 
rights  against  the  acceptor  the  bill  is  discharged. 
(See  Cook  v.  Lister,  No.  42,  p.  552,  post.) 

The  renunciation  must  be  in  writing,  unless  the  bill  is  delivered 
up  to  the  acceptor. 

(Law  altered,  to  bring  it  into  accordance  with  Scotch  law.  Chalmers,  p.  213, 

4th  ed.) 

i.2.)  The  liabilities  of  any  party  to  a  bill  may  in  like  manner  be 
renounced  by  the  holder   before,   at,  or  after  its   maturity;   but 
nothing  in  this  section  shall  affect  the  rights  of  a  holder  in  due 
course  without  notice  of  the  renunciation. 
(7/h//<a?/i  v.  Primrose,  as  cited  in  notes  to  Whistler  v.  Forster,  No.  16,  p.  336.  post.  ) 

Cancellation.  —  63.  (1.)  Where  a  bill  is  intentionally  cancelled 
by  the  holder  or  his  agent,  and  the  cancellation  is  apparent  thereon, 
the  bill  is  discharged. 

(Ralli  v.  Dennistoun,  No.  37,  and  notes,  pp.  506-514  post.) 

(2.)  In  like  manner  any  party  liable  on  a  bill  may  be  discharged 
by  the  intentional  cancellation  of  his  signature  by  the  holder  or  bis 
agent.  In  such  case  any  indorser  who  would  have  had  a  right  of 
recourse  against  the  party  whose  signature  is  cancelled,  is  also 
discharged. 

(3.)  A  cancellation  made  unintentionally,  or  under  a  mistake,  or 
without  the  authority  of  the  holder  is  inoperative  ;  but  where  a 
bill  or  any  signature  thereon  appears  to  have  been  cancelled  the 
burden  of  proof  lies  on  the  party  who  alleges  that  the  cancellation 
was  made  unintentionally,  or  under  a  mistake,  or  without  authority. 
(Notes  to  No.  37.  nt  p.  514,  post;) 
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Alteration  of  Bill.  —  64.  (1.)  Where  a  bill  or  acceptance  is  mate- 
rially altered  without  the  assent  of  all  parties  liable  on  the  bill,  the 
bill  is  avoided  except  as  against  a  party  who  has  himself  made, 
authorised,  or  assented  to  the  alteration,  and  subsequent  indorsers. 

{Master  v.  Miller,  "  Alteration,"  and  notes,  R.  C.  vol.  2,  pp.  G69,  692.) 

Provided  that  — 

Where  a  bill  has  been  materially  altered,  but  the  alteration  is 
not  apparent,  and  the  bill  is  in  the  hands  of  a  holder  in  due  course, 
such  holder  may  avail  himself  of  the  bill  as  if  it  had  not  been 
altered,  and  may  enforce  payment  of  it  according  to  its  original 
tenor. 

(Proviso  mitigates  rigour   of   common-law   rule.     See    Chalmers,   p.    215, 

4th  ed.) 

(2.)  In  particular  the  following  alterations  are  material,  namely, 
any  alteration  of  the  date,  the  sum  payable,  the  time  of  payment, 
the  place  of  payment,  and,  where  a  bill  has  been  accepted  generally, 
the  addition  of  a  place  of  payment  without  the  acceptor's  assent. 
(Notes  to  Master  v.  Miller,  11.  C.  vol.  2,  p.  692.) 


Acceptance  anal  Payment  for  Honour. 

Acceptance  for  Honour  supra  Protest.  —  65.  (1.)  Where  a  bill  of 
exchange  has  been  protested  for  dishonour  by  non-acceptance,  or 
protested  for  better  security,  and  is  not  overdue,  any  person,  not 
being  a  party  already  liable  thereon,  may,  with  the  consent  of  the 
holder,  intervene  and  accept  the  bill  supra  protest,  for  the  honour 
of  any  party  liable  thereon,  or  for  the  honour  of  the  person  for 
whose  account  the  bill  is  drawn. 

(2.)  A  bill  may  be  accepted  for  honour  for  part  only  of  the  sum 
for  which  it  is  drawn. 

(3.)  An  acceptance  for  honour  supra  protest  in  order  to  be  valid 
must  — 

(a.)  be  written  on  the  bill,  and  indicate  that  it  is  an  acceptance 

for  honour : 
(b.)  be  signed  by  the  acceptor  for  honour. 

(4.)  Where  an  acceptance  for  honour  does  not  expressly  state  for 
whose  honour  it  is  made,  it  is  deemed  to  be  an  acceptance  for  the 
honour  of  the  drawer. 
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(15.)  Where  a  bill  payable  after  sight  is  accepted  for  honour,  its 
maturity  is  calculated  from  the  date  of  the  noting  for  non-accep- 
tance, and  not  from  the  date  of  the  acceptance  for  honour. 

(Brings  law  into  accordance  with    mercantile    understanding.      Chalmers, 

p.  228,  4th  ed.) 

Liability  of  Acceptor  for  Honour.  —  66.  (1.)  The  acceptor  for 
honour  of  a  bill  by  accepting  it  engages  that  he  will,  on  due  pre- 
sentment, pay  the  bill  according  to  the  tenor  of  his  acceptance,  if  it 
is  not  paid  by  the  drawee,  provided  it  has  been  duly  presented  for 
payment,  and  protested  for  non-payment,  and  that  he  receives 
notice  of  these  facts. 

(See  notes  to  Steele  v.  M'Kinlay,  No.  7,  p.  341,  post.) 

(2.)  The  acceptor  for  honour  is  liable  to  the  holder  and  to  all 
parties  to  the  bill  subsequent  to  the  party  for  whose  honour  he  has 
accepted. 
(See  Phillips  v.  7m.  Thurm,  No.  48,  at  p.  632,  post,  L.  R.,  1  C.  P.  at  p.  471.) 

Presentment  to  Acceptor  for  Honour.  —  67.  (1.)  Where  a  dis- 
honoured bill  has  been  accepted  for  honour  supra  protest,  or 
contains  a  reference  in  case  of  need,  it  must  be  protested  for  non- 
payment before  it  is  presented  for  payment  to  the  acceptor  for 
honour,  or  referee  in  case  of  need. 

(Hoare  v.  Cazenove,  cited  in  notes  to  No.  7,  p.  242,  post.) 

(2.)  Where  the  address  of  the  acceptor  for  honour  is  in  the  same 
place  where  the  bill  is  protested  for  non-payment,  the  bill  must  be 
presented  to  him  not  later  than  the  day  following  its  maturity: 
and  where  the  address  of  the  acceptor  for  honour  is  in  some  place 
other  than  the  place  where  it  was  protested  for  non-payment,  the 
bill  must  be  forwarded  not  later  than  the  day  following  its  maturity 
for  presentment  to  him. 

(Statutory,  reproducing  0  &  7  Will.  4,  c.  5S.) 

(3.)  Delay  in  presentment  or  non-presentment  is  excused  by  any 
circumstance  which  would  excuse  delay  in  presentment  for  pay- 
ment or  non-presentment  for  payment. 

(4.)  When  a  bill  of  exchange  is  dishonoured  by  the  acceptor  for 
honour  it  must  be  protested  for  non-payment  by  him. 

Payment  for  Honour  supra  Protest.  — 68.  (1.)  Where  a  bill  has 
been  protested  for  non-payment,  any  person  may  intervene  and  pay 


166  BILL    OF    EXCHANGE. 


The  Bills  of  Exchange  Act,  1882. 


it  supra  protest  for  the  honour  of  any  party  liable  thereon,  or  for 
the  honour  of  the  person  for  whose  account  the  bill  is  drawn. 

(Compare  s.  93,  post,  and  see  authorities  cited  in  arguments  of  Geralopulo  v. 
Wider,  No.  51,  p.  654,  post.) 

(2.)  Where  two  or  more  persons  offer  to  pay  a  bill  for  the  honour 
of  different  parties,  the  person  whose  payment  will  discharge  most 
parties  to  the  bill  shall  have  the  preference. 

(3.)  Payment  for  honour  supra  protest,  in  order  to  operate  as 
such  and  not  as  a  mere  voluntary  payment,  must  be  attested  by  a 
notarial  act  of  honour  which  may  be  appended  to  the  protest  or 
form  an  extension  of  it. 

(Compare  s.  93,  p.  175.  post.) 

(4.)  The  notarial  act  of  honour  must  be  founded  on  a  declaration 
made  by  the  payer  for  honour,  or  his  agent  in  that  behalf,  declaring 
his  intention  to  pay  the  bill  for  honour,  and  for  whose  honour  he 
pays. 

(5.)  Where  a  bill  has  been  paid  for  honour,  all  parties  subse- 
quent to  the  party  for  whose  honour  it  is  paid  are  discharged,  but 
the  payer  for  honour  is  subrogated  for,  and  succeeds  to  both  the 
rights  and  duties  of,  the  holder  as  regards  the  party  for  whose 
honour  he  pays,  and  all  parties  liable  to  that  party. 

(See  In  re  Overend  Gurney  Sf  Co.,  Ex  parte  Swan.  No.  22,  p.  375.  post.) 

(6.)  The  payer  for  honour  on  paying  to  the  holder  the  amount 
of  the  bill  and  the  notarial  expenses  incidental  to  its  dishonour  is 
entitled  to  receive  both  the  bill  itself  and  the  protest.  If  the  holder 
do  not  on  demand  deliver  them  up  he  shall  be  liable  to  the  payer 
for  honour  in  damages. 

(7.)  Where  the  holder  of  a  bill  refuses  to  receive  payment  suprti 
protest  he  shall  lose  his  right  of  recourse  against  any  party  who 
would  have  been  discharged  by  such  payment. 

Lost  Instruments. 

Holder's  Right  to  Duplicate  of  lost  Bill.  —  69.    Where  a  bill  has 

been  lost  before  it  is  overdue,  the  person  who  was  the  holder  of  it 

may  apply  to  the  drawer  to  give  him  another  bill  of  the  same  tenor, 

giving  security  to  the  drawer  if  required  to  indemnify  him  against 

all  persons  whatever  in  case  the  bill  alleged  to  have  been  lost  shall 

be  found  again. 

(Statutory,  reproducing  9  &  10  Will.  3,  c.  17,  s.  3.) 
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If  the  drawer  on  request  as  aforesaid  refuses  to  give  such  a  dup- 
licate bill,  he  may  be  compelled  to  do  so. 

Action  on  Lost  Bill.  —  70.  In  any  action  or  proceeding  upon  a 
bill,  the  court  or  a  judge  may  order  that  the  loss  of  the  instrument 
shall  not  be  set  up,  provided  an  indemnity  be  given  to  the  satisfac- 
tion of  the  court  or  judge  against  the  claims  of  any  other  person 
upon  the  instrument  in  question. 

(Statutory,  reproduces  and  extends,  17  &  18  Vict.  c.  125,  s.  125.  Compare 
at  common  law,  Crowe  v.  Clay,  No.  50,  b'48,  post.) 

Bill  iii  a  Set. 

Mules  as  to  Sets.  — 71.  (1.)  Where  a  bill  is  drawn  in  a  set,  each 
part  of  the  set  being  numbered,  and  containing  a  reference  to  the 
other  parts,  the  whole  of  the  parts  constitute  one  bill. 

(See  example  in  Ralli  v.  Dennistoun,  No.  37,  p.  506,  post.) 

(2.)  Where  the  holder  of  a  set  indorses  two  or  more  parts  to 
different  persons,  he  is  liable  on  every  such  part,  and  every  indorser 
subsequent  to  him  is  liable  on  the  part  he  has  himself  indorsed  as 
if  the  said  parts  were  separate  bills. 

(Probably  declaratory.     Chalmers,  p.  236,  4th  ed.) 

(3.)  Where  two  or  more  parts  of  a  set  are  negotiated  to  different 
holders  in  due  course,  the  holder  whose  title  first  accrues  is  as 
between  such  holders  deemed  the  true  owner  of  the  bill;  but  noth- 
ing in  this  sub-section  shall  affect  the  rights  of  a  person  who  in  due 
course  accepts  or  pays  the  part  first  presented  to  him. 

(4.)  The  acceptance  may  be  written  on  any  part,  and  it  must  be 
written  on  one  part  only. 

If  the  drawee  accepts  more  than  one  part,  and  such  accepted 
parts  get  into  the  hands  of  different  holders  in  due  course,  he  is 
liable  on  every  such  part  as  if  it  were  a  separate  bill. 

(Ralli  v.  Dennistoun,  No.  37,  at  p.  513,  post,  6  Ex..  at  p.  496.) 

(5.)  When  the  acceptor  of  a  bill  drawn  in  a  set  pays  it  without 
requiring  the  part  bearing  his  acceptance  to  be  delivered  up  to  him. 
and  that  part  at  maturity  is  outstanding  in  the  hands  of  a  holder 
in  due  course,  he  is  liable  to  the  holder  thereof. 

(6.)  Subject  to  the  preceding  rules,  where  any  one  part  of  a  bill 
drawn  in  a  set  is  discharged  by  payment  or  otherwise,  the  whole 
bill  is  discharged. 
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Confiict  of  Laws. 

Rules  where  Laws  confiict.  —  72.  Where  a  bill  drawn  in  one 
country  is  negotiated,  accepted,  or  payable  in  another,  the  rights, 
duties,  and .  liabilities  of  the  parties  thereto  are  determined  as 
follows : 

(1.)  The  validity  of  a  bill  as  regards  requisites  in  form  is  deter- 
mined by  the  law  of  the  place  of  issue,  and  the  validity  as  regards 
requisites  in  form  of  the  supervening  contracts,  such  as  acceptance, 
or  indorsement,  or  acceptance  supra  protest,  is  determined  by  the 
law  of  the  place  where  such  contract  was  made. 
Provided  that  — 

(a.)  Where  a  bill  is  issued  out  of  the  United  Kingdom  it  is  not 
invalid  by  reason  only  that  it  is  not  stamped  in  accord- 
ance with  the  law  of  the  place  of  issue : 
(&.)  Where  a  bill,  issued  out  of  the  United  Kingdom,  conforms, 
as  regards  requisites  in  form,  to  the  law  of  the  United 
Kingdom,  it  may,  for  the  purpose  of  enforcing  payment 
thereof,  be  treated  as  valid  as  between  all  persons  who 
negotiate,  hold,  or  become  parties  to  it  in  the  United 
Kingdom. 
(Re  Marseilles,  frc.  Co.  (18S5),  30  Ch.  D.  598,  55  L.  J.  Ch.  116.) 

(2.)  Subject  to  the  provisions  of  this  Act,  the  interpretation  of 
the  drawing,  indorsement,  acceptance,  or  acceptance  supra,  protest 
of  a  bill,  is  determined  by  the  law  of  the  place  where  such  contract 
is  made. 

(Allen  v.  Kenihle,  per  Lord  Kingsdowx,  cited  in  Rouquette  v.  Ocermann,  No.  13, 
at  p.  301,  post,  L.  R.,  10  Q.  B.,  at  p.  540.) 

Provided  that  where  an  inland  bill  is  indorsed  in  a  foreign 
country  the  indorsement  shall  as  regards  the  payer  be  interpreted 
according  to  the  law  of  the  United  Kingdom. 

(Re  Marseilles,  §*c.  Co.,  ut  supra.) 

(3.)  The  duties  of  the  holder  with  respect  to  presentment  for 
acceptance  or  payment  and  the  necessity  for  or  sufficiency  of  a  pro- 
test or  notice  of  dishonour,  or  otherwise,  are  determined  by  the  law 
of  the  place  where  the  act  is  done  or  the  bill  is  dishonoured. 
(Notes  to  Nos.  35  &  30,  p.  503,  post.) 

(4.)  Where  a  bill  is  drawn  out  of  but  payable  in  the  United 
Kingdom  and  the  sum  payable  is  not  expressed  in  the  currency  of 
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the  United  Kingdom,  the  amount  shall,  in  the  absence  of  some 
express  stipulation,  be  calculated  according  to  the  rate  of  exchange 
for  sight  drafts  at  the  place  of  payment  on  the  day  the  bill  is  pay- 
able. 

(Hirschfield  v.  Smith  (1366),  L.  R.,  1  C.  P.  340,  at  p.  353,  L.  J.  C.  P.  177,  at 

p.  181.) 

(5.)  Where  a  bill  is  drawn  in  one  country  and  is  payable  in 
another,  the  due  date  thereof  is  determined  according  to  the  law  of 
the  place  where  it  is  payable. 

{Rouauette  v.   Overmo.nn,  Xo.  13,  pp.  287,  296,  et  seq.,  post,  L.  R.,  10  Q.  B.  at 

pp.  535-538.) 


PAET   III. 

Cheques  on  a  Banker. 

Clieque  Defined.  —  73.  A  cheque  is  a  bill  of  exchange  drawn  on  a 
banker  payable  on  demand. 

i McLean  v.  Clydesdale  Banking  Co.,  H.  L.  App.  Scotland  (1883),  9  App.  Cas. 
95,  per  Lord  Blackburn*,  at  p.  106.) 

Except  as  otherwise  provided  in  this  Part,  the  provisions  of  this 
Act  applicable  to  a  bill  of  exchange  payable  on  demand  apply  to  a 
cheque. 

(For  distinctions  genei'ally  see  per  Parke,  B.,   in  Ramchurn,  $-c,  No.   30  at 
p.  465,  post,  9  Moore,  P.  C.  at  p.  69.) 

Present  me  at  of  Cheque  for  Payment.  —  74.  Subject  to  the  provi- 
sions of  this  Act  — 

(1.)  Where  a  cheque  is  not  presented  for  payment  within  a 
reasonable  time  of  its  issue,  and  the  drawer  or  the  person  on  whose 
account  it  is  drawn  had  the  right  at  the  time  of  such  presentment 
as  between  him  and  the  banker  to  have  the  cheque  paid,  and  suffers 
actual  damage  through  the  delay,  he  is  discharged  to  the  extent  of 
such  damage,  that  is  to  say,  to  the  extent  to  which  such  drawer  or 
person  is  a  creditor  of  such  banker  to  a  larger  amount  than  he 
would  have  been  had  such  cheque  been  paid. 

(Xew,  modifying  rigour  of  common-law  rule.    Chalmers,  p.  247,  4th  ed.) 

(2.)  In  determining  what  is  a  reasonable  time  regard  shall  be  had 
to  the  nature  of  the  instrument,  the  usage  of  trade  and  of  bankers, 
and  the  facts  of  the  particular  case. 

(Modifies  common-law  rules.   Chalmers,  p.  248,  4th  ed.) 
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(3.)  The  holder  of  such  cheque  as  to  which  such  drawer  or  person 
is  discharged  shall  be  a  creditor,  in  lieu  of  such  drawer  or  person, 
of  such  banker  to  the  extent  of  such  discharge,  and  entitled  to  re- 
cover the  amount  from  him. 

(New,  consequential  on  sub-sec.  1.) 

Revocation  of  Banker's  Authority.  — 75.  The  duty  and  authority 
of  a  banker  to  pay  a  cheque  drawn  on  him  by  his  customer  are 
determined  by  — 

(1.)  Countermand  of  payment : 

(See  Cohen  v.  Hale  (1878),  3  Q.  B.  D.  371,  47  L.  J.  Q.  B.  496.) 

(2.)  Notice  of  the  customer's  death. 

(Ragerson  v.  Ladbroke  (1822),  1  Bing.  93.) 

Crossed  Cheques. 

General  and  Sjiecial  Crossings  defined.  — 76.  (1.)  Where  a  cheque 
bears  across  its  face  an  addition  of  — 

(a.)  The  words  "and  company"  or  any  abbreviation  thereof  be- 
tween two  parallel  transverse  lines,  either  M^ith  or  without 
the  words  "not  negotiable  ;"  or 
(b.)  Two  parallel  transverse  lines  simply,  either  with  or  without 
the  words  "  not  negotiable  ;" 
that    addition   constitutes    a   crossing,  and   the  cheque  is   crossed 
generally. 

(Statutory,  reproducing  Crossed  Cheques  Act  1870.      Compare  Nos.  27  &  28. 

pp.  43U,  440,  post.) 

(2.)  Where  a  cheque  bears  across  its  face  an  addition  of  the  name 

« if  a  banker,  either  with  or  without  the  words  "  not  negotiable,"  that 

addition  constitutes  a  crossing,  and  the  cheque  is  crossed  specially 

and  to  that  banker. 

(The  same.) 

Crossing  by  Drawer  or  after  Issue.  —  77.  (1.)  A  cheque  may  be 
crossed  generally  or  specially  by  the  drawer. 

(New.    Chalmers,  p.  255,  4th  ed.) 

(2.)  Where  a  cheque  is  uncrossed,  the  holder  may  cross  it  gene- 
rally or  specially. 

(Statutory,  as  above.) 

(3.)  Where  a  cheque  is  crossed  generally  the  holder  may  cross  it 
specially. 

(The  same.) 
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(4.)  Where  a  cheque  is  crossed  generally  or  specially,  the  holder 
may  add  the  words  "  not  negotiable." 

(The  same.) 

(5.)  Where  a  cheque  is  crossed  specially,  the  banker  to  whom  it 
is  crossed  may  again  cross  it  specially  to  another  banker  for  collec- 
tion. 

(The  same.) 

(6.)  Where  an  uncrossed  cheque,  or  a  cheque  crossed  generally, 
is  sent  to  a  banker  for  collection,  he  may  cross  it  specially  to  him- 
self. 

(New.) 

Crossing  a  Material  Part  of  Cheque.  —  78.  A  crossing  authorised 
by  Uiis  Act  is  a  material  part  of  the  cheque ;  it  shall  not  be  lawful 
for  any  person  to  obliterate  or,  except  as  authorised  by  this  Act,  to 
add  to  or  alter  the  crossing. 

(Statutoiy,  as  above.) 

Duties  of  Banker  asto  Cross!  d  Cheques.  —  79.  (1.)  Where  a  cheque 
is  crossed  specially  to  more  than  one  banker  except  when  crossed 
to  nn  agent  for  collection  being  a  banker,  the  banker  on  whom  it  is 
dra  ,vn  shall  refuse  payment  thereof. 

(The  same.) 

('..'.)  Where  the  banker  on  whom  a  cheque  is  drawn  which  is  so 
crossed  nevertheless  pays  the  same,  or  pays  a  cheque  crossed  gene- 
rally otherwise  than  to  a  banker,  or  if  crossed  specially  otherwise 
than  to  the  banker  to  whom  it  is  crossed,  or  his  a<_;ent  for  collection 
being  a  banker,  he  is  liable  to  the  true  owner  of  the  cheque  for  any 
loss  lie  may  sustain  owing  to  the  cheque  having  been  so  paid. 

(The  same.) 

Provided  that  where  a  cheque  is  presented  for  payment  which 
dues  not  at  the  time  of  presentment  appear  to  be  crossed,  or  to  have 
had  a  crossing  which  has  been  obliterated,  or  to  have  been  added 
to  or  altered  otherwise  than  as  authorised  by  this  Act,  the  banker 
1  »aying  the  cheque  in  good  faith  and  without  negligence  shall  not 
be  responsible  or  incur  any  liability,  nor  shall  the  payment  be 
questioned  by  reason  of  the  cheque  having  been  crossed,  or  of  the 
crossing  having  been  obliterated  or  having  been  added  to  or  altered 
otherwise  than  as  authorised  by  this  Act,  and  of  payment  having 
been  made  otherwise  than  to  a  banker  or  to  the  banker  to  whom 
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the  cheque  is  or  was  crossed,  or  to  his  agent  for  collection  being  a 
banker,  as  the  case  may  be. 

(The  same.) 

Protection  to  Banker  and  Drawer  where  Cheque  is  crossed.  —  80. 
Where  the  banker,  on  whom  a  crossed  cheque  is  drawn,  in  good 
faith  and  without  negligence  pays  it,  if  crossed  generally,  to  a 
banker,  and  if  crossed  specially,  to  the  banker  to  whom  it  is  crossed, 
or  his  agent  for  collection  being  a  banker,  the  banker  paying  the 
cheque,  and,  if  the  cheque  has  come  into  the  hands  of  the  payee, 
the  drawer,  shall  respectively  be  entitled  to  the  same  rights  and  be 
placed  in  the  same  position  as  if  payment  of  the  cheque  had  been 
made  to  the  true  owner  thereof. 

(The  same.) 

Effect  of  Crossing  on  Holder.  —  81.  Where  a  person  takes  a  crossed 
cheque  which  bears  on  it  the  words  "  not  negotiable,"  he  shall  not 
have  and  shall  not  be  capable  of  giving  a  better  title  to  the  cheque 
than  that  which  the  person  from  whom  he  took  it  had. 

(The  same.) 

Protection  to  collecting  Banker.  —  82.  Where  a  banker  in  good 
faith  and  without  negligence  receives  payment  for  a  customer  of  a 
cheque  crossed  generally  or  specially  to  himself,  and  the  customer 
has  no  title  or  a  defective  title  thereto,  the  banker  shall  not  incur 
any  liability  to  the  true  owner  of  the  cheque  by  reason  only  of 
having  received  such  payment. 

(The  same,  and  affirming  interpretation  in  Matthiesson  v.  London  Sf  County 
Bank  (1879),  5  C.  P.  D.  7,  4S  L.  J.  C.  P.  529.) 


PART   IV. 

Promissory  Notes. 

Promissor//  Note  defined.  —  83.  (1.)  A  promissory  note  is  an  un- 
conditional promise  in  writing  made  by  one  person  to  another  signed 
by  the  maker,  engaging  to  pay,  on  demand  or  at  a  fixed  or  deter- 
minable future  time,  a  sum  certain  in  money,  to,  or  to  the  order  of, 
a  specified  person  or  to  bearer. 

(Nos.  1  &  2,  pp.  ISO,  184,  post.) 
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(2.)  An  instrument  in  the  form  of  a  note  payable  to  maker's  order 
is  not  a  note  within  the  meaning  of  this  section  unless  and  until  it 
is  indorsed  by  the  maker. 

(3.)  A  note  is  not  invalid  by  reason  only  that  it  contains  also  a 
pledge  of  collateral  security  with  authority  to  sell  or  dispose  thereof. 
(Wise  v.  Charlton  (1S36),  4  A.  &  E.  786.) 

(4.)  A  note  which  is,  or  on  the  face  of  it  purports  to  be,  both 
made  and  payable  within  the  British  Islands  is  an  inland  note. 
Any  other  note  is  a  foreign  note. 

Delivery  necessary.  —  84.  A  promissory  note  is  inchoate  and  in- 
complete until  delivery  thereof  to  the  payee  or  bearer. 

Joint  and  Severed  Notes.  —  85.    (1.)  A  promissory  note  may  "be 
made  by  two  or  more  makers,  and  they  may  be  liable  thereon  jointly, 
or  jointly  and  severally  according  to  its  tenor. 
(Penkivilv.  Connell  (1850),  5Exch.  381,  19  L.  J.  Ex.  305,  see  per  Pollock,  C.  B.) 

(2.)  Where  a  note  runs  "  I  promise  to  pay  "  and  is  signed  by  two 
or  more  persons  it  is  deemed  to  be  their  joint  and  several  note. 
(Monson  v.  Drakeley  (1873),  16  Amer.  R.  74.) 

Note  payable  on  Demand. — 86.  (1.)  Where  a  note  payable  on 
demand  has  been  indorsed,  it  must  be  presented  for  payment  within 
a  reasonable  time  of  the  indorsement.  If  it  be  not  so  presented  the 
indorser  is  discharged. 

(Chartered  Mercantile  Bank  of  India  v.  Dickson  (1871),  L.   R.,  3  P.  C.   574,  at 

p.  579.) 

(2.)  In  determining  what  is  a  reasonable  time,  regard  shall  be 
had  to  the  nature  of  the  instrument,  the  usage  of  trade,  and  the 
facts  of  the  particular  case. 

(Chartered  Mercantile  Bank  of  India  v.  Dickson,  as  cited  in  notes  to  Nos.  23  & 

24,  p.  405,  post.) 

(3.)  Where  a  note  payable   on  demand  is  negotiated,  it  is  not 

deemed  to  be  overdue,  for  the  purpose  of  affecting  the  holder  with 

defects  of  title  of  which  he  had  no  notice,  by  reason  that  it  appears 

that  a  reasonable  time  for  presenting  it  for  payment  has  elapsed 

since  its  issue. 

(Brooks  v.  Mitchell,  No.  23,  p.  399,  post.) 

Presentment  of  Note  for  Payment.  —  87.  (1.)  Where  a  promissory 
note  is  in  the  body  of  it  made  payable  at  a  particular  place,  it  must 
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be  presented  for  payment  at  that  place  in  order  to  render  the  maker 
liable.      In  any  other  case,  presentment  for  payment  is  not  necessary 
in  order  to  render  the  maker  liable. 
(Sands  v.  Clarke,  Masters  v.  Baretto,  cited  in  notes  to  No.  31,  p.  470.  post.) 

(2.)  Presentment  for  payment  is  necessary  in  order  to  render  the 
indorser  of  a  note  liable. 

(Gibb  v.  Mather,  No.  31,  at  p.  4(57,  post,  2  Cr.  &  J.,  pp.  262,  203.) 

(3.)  Where  a  note  is  in  the  body  of  it  made  payable  at  a  particular 
place,  presentment  at  that  place  is  necessary  in  order  to  render  an 
indorser  liable ;  but  when  a  place  of  payment  is  indicated  by  way 
of  memorandum  only,  presentment  at  that  place  is  sufficient  to 
render  the  indorser  liable,  but  a  presentment  to  the  maker  else- 
where, if  sufficient  in  other  respects,  shall  also  suffice. 
(Roche  v.  Campbell,  Saunderson  v.  Judge,  cited  in  notes  to  No.  31,  pp.  476, 

477,  post.) 

Liability  of  Maker.  —  88.  The  maker  of  a  promissory  note,  by 
making  it  — 

(1.)  Engages  that  he  will  pay  it  according  to  its  tenor ; 

(2.)  Is  precluded  from  denying  to  a  holder  in  due  course  the 
existence  of  the  payee  and  his  then  capacity  to  indorse. 
(Drayton  v.  Dale  (1823),  2  B.  &  C.  293.) 

Application  of  Part  II.  to  Notes.  —  89.  (1.)  Subject  to  the  provi- 
sions in  this  part  and,  except  as  by  this  section  provided,  the 
provisions  of  this  Act  relating  to  bills  of  exchange  apply,  with  the 
necessary  modifications,  to  promissory  notes. 

(Heylyn  v.  Adamson,  No.  29,  p.  445,  post,  and  notes,  p.  455,  post.) 

(2.)  In  applying  those  provisions  the  maker  of  a  note  shall  be 
deemed  to  correspond  with  the  acceptor  of  a  bill,  and  the  first  in- 
dorser of  a  note  shall  be  deemed  to  correspond  with  the  drawer  of 
an  accepted  bill  payable  to  drawer's  order. 

(Ibid.) 

(3.)  The  following  provisions  as  to  bills  do  not  apply  to  notes ; 
namely,  provisions  relating  to  — 

(a.)  Presentment  for  acceptance: 

(b.)  Acceptance : 

(e.)  Acceptance  supra  protest : 

(d.)  Bills  in  a  set. 

(4.)  Where   a   foreign    note  is   dishonoured,  protest  thereof   is 

unnecessary. 

(lionar  v.  Mitchell  (1850),  5  Exch.  415,  19  L.  J.  Ex.  302.) 
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PART   V. 

Supplemental^". 

Good  Faith.  —  90.  A  thing  is  deemed  to  be  done  in  good  faith, 
within  the  meaning  of  this  Act,  where  it  is  in  fact  done  honestly, 
whether  it  is  done  negligently  or  not. 

Signature.  —  91.  (1.)  Where,  by  this  Act,  any  instrument  or 
writing  is  required  to  be  signed  by  any  person,  it  is  not  necessary 
that  he  should  sign  it  with  his  own  hand,  but  it  is  sufficient  if  his 
signature  is  written  thereon  by  some  other  person  by  or  under  his 
authority. 

(See  Harrop  v.  Fisher,  Xo.  17,  p.  338,  post,  and  notes,  p.  343,  post.) 

(2.)  In  the.  case  of  a  corporation,  where,  by  this  Act,  any  instru- 
ment or  writing  is  required  to  be  signed,  it  is   sufficient  if  the 
instrument  or  writing  be  sealed  with  the  corporate  seal. 
(Settles  doubtful  point.     Chalmers,  p.  278,  4th  ed.) 

But  nothing  in  this  section  shall  be  construed  as  requiring  the 
bill  or  note  of  a  corporation  to  be  under  seal. 

Computation  of  Time.  —  92.  Where,  by  this  Act,  the  time  lim- 
ited for  doing  any  act  or  thing  is  less  than  three  days,  in  reckoning 
time,  non-business  days  are  excluded. 

"  Non-business  days  "  for  the  purposes  of  this  Act  mean  — 

(a.)  Sunday,  Good  Friday,  Christinas  Day : 

(b.)  A  bank  holiday  under  the  Bank  Holidays  Act,  1871,  or  Acts 
amending  it : 

(c.)  A  day  appointed  by  Royal  proclamation  as  a  public  fast  or 
thanksgiving  day. 

Any  other  day  is  a  business  day. 

When  Not iii >i  equivalent  to  Protest. — 93.  For  the  purposes  of 
this  Act,  where  a  bill  or  note  is  required  to  be  protested  within  a 
specified  time  or  before  some  further  proceeding  is  taken,  it  is  suf- 
ficient that  the  bill  has  been  noted  for  protest  before  the  expiration 
of  the  specified  time  or  the  taking  of  the  proceeding ;  and  the  for- 
mal protest  may  be  extended  at  any  time  thereafter  as  of  the  date 
of  the  noting. 

(Geralopulo  v.  Wirier,  Xo.  51,  p.  654,  post.) 
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Protest  when  Notary  not  Accessible.  —  94.  Where  a  dishonoured 
bill  or  note  is  authorised  or  required  to  be  protested,  and  the  ser- 
vices of  a  notary  cannot  be  obtained  at  the  place  where  the  bill  is 
dishonoured,  any  householder  or  substantial  resident  of  the  place 
may,  in  the  presence  of  two  witnesses,  give  a  certificate,  signed  by 
them,  attesting  the  dishonour  of  the  bill,  and  the  certificate  shall 
in  all  respects  operate  as  if  it  were  a  formal  protest  of  the  bill. 
(Statutory.     Chalmers,  p.  280,  4th  ed.) 

The  form  given  in  Schedule  1  to  this  Act  may  be  used  with 
necessary  modifications,  and  if  used  shall  be  sufficient. 

Dividend  Warrants  may  he  Crossed.  —  95.  The  provisions  of 
this  Act  as  to  crossed  cheques  shall  apply  to  a  warrant  for  pay- 
ment of  dividend. 

(New.  — By  s.  17  of  "  The  Revenue  Act,  1883,"  these  provisions  are  further 
extended  to  "  any  document  issued  by  a  customer  of  any  banker,  and 
intended  to  enable  any  person  or  body  corporate  to  obtain  payment  from 
such  banker  of  the  sum  mentioned  in  such  document.") 

Repeal.  —  96.  The  enactments  mentioned  in  the  second  schedule 
to  this  Act  are  hereby  repealed  as  from  the  commencement  of  this 
Act  to  the  extent  in  that  schedule  mentioned. 

Provided  that  such  repeal  shall  not  affect  anything  done  or  suf- 
fered, or  any  right,  title,  or  interest  acquired  or  accrued  before  the 
commencement  of  this  Act,  or  any  legal  proceeding  or  remedy  in 
respect  of  any  such  thing,  right,  title,  or  interest. 

Savings.  —  97.  (1.)  The  rules  in  bankruptcy  relating  to  bills  of 
exchange,  promissory  notes,  and  cheques,  shall  continue  to  apply 
thereto  notwithstanding  anything  in  this  Act  contained. 

(2.)  The  rules  of  common  law  including  the  law  merchant,  save 
in  so  far  as  they  are  inconsistent  with  the  express  provisions  of 
this  Act,  shall  continue  to  apply  to  bills  of  Exchange,  promissory 
notes,  and  cheques. 

(3.)  Nothing  in  this  Act  or  in  any  repeal  effected  thereby  shall 
affect  — 

(a.)  The  provisions  of  the  Stamp  Act,  1870  (33  &  34  Vict.  c.  97), 
or  Acts  amending  it,  or  any  law  or  enactment  for  the 
time  being  in  force  relating  to  the  revenue: 
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(b.)  The  provisions  of  the  Companies  Act,  1862  (25  &  26  Vict. 

c.  89),  or  Acts  amending  it,  or  any  Act  relating  to  joint 

stock  banks  or  companies  : 
(c.)   The  provisions  of  any  Act  relating  to  or  confirming  the 

privileges  of  the  Bank  of  England  or  the  Bank  of  Ireland 

respectively : 
(d.)  The  validity  of  any  usage  relating  to  dividend  warrants,  or 

the  indorsements  thereof. 

Saving  of  Summary  Diligence  in  Scotland.  —  98.  Nothing  in  this 
Act  or  in  any  repeal  effected  thereby  shall  extend  or  restrict,  or  in 
any  way  alter  or  affect  the  law  and  practice  in  Scotland  in  regard 
to  summary  diligence. 

Conduction  with  other  Acts,  cOc,  —  99.  Where  any  Act  or  docu- 
ment refers  to  any  enactment  repealed  by  this  Act,  the  Act  or 
document  shall  be  construed,  and  shall  operate,  as  if  it  referred  to 
the  corresponding  provisions  of  this  Act. 

Parole  Evidence  allowed  in  certain  Judicial  Proceedings  in  Scot- 
land. — 100.  In  any  judicial  proceeding  in  Scotland,  any  fact  re- 
lating to  a  bill  of  exchange,  bank  cheque,  or  promissory  note,  which 
is  relevant  to  any  question  of  liability  thereon,  may  be  proved  by 
parole  evidence :  Provided  that  this  enactment  shall  not  in  any 
way  affect  the  existing  law  and  practice  whereby  the  party  who  is, 
according  to  the  tenor  of  any  bill  of  exchange,  bank  cheque,  or 
promissory  note,  debtor  to  the  holder  in  the  amount  thereof,  may 
be  required,  as  a  condition  of  obtaining  a  sist  of  diligence,  or  sus- 
pension of  a  charge,  or  threatened  charge,  to  make  such  consigna- 
tion, or  to  find  such  caution  as  the  court  or  judge  before  whom 
the  cause  is  depending  may  require. 

This  section  shall  not  apply  to  any  case  where  the  bill  of  ex- 
change, bank  cheque,  or  promissory  note  has  undergone  the  sesennial 
prescription. 

vol.  iv.  — 12 
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SCHEDULES. 


FIRST   SCHEDULE. 

Section  94.  —  Form  of  protest  which  may  be  used  when  the  services 
of  a  notary  cannot  be  obtained. 
Know  all  men  that  I,  A.  B.  [householder],  of  in  the  county 

of  ,  in  the  United  Kingdom,    at  the  request  of  C.  IX,  there 

being  no  notary  public  available,  did  on  the  day  of 

188     at  ,  demand  payment  [or  acceptance]  of  the  bill  of  exchange 

hereunder  written,  from  E.  P.,  to  which  demand  he  made  answer  [state 
answer,  if  any]  wherefore  I  now,  in  the  presence  of  G.  H.  and  J.  K.  do 
protest  the  said  bill  of  exchange. 


(Signed)  A.  B. 

'      '  [•  Witnesses. 
J .  K.  ) 


N.  B.    The  bill  itself  should  be  annexed,  or  a  copy  of  the  bill  and  all 
that  is  written  thereon  should  be  underwritten. 
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SECOND   SCHEDULE. 
Enactm ents  kkpealed. 


Session  and  Chapter. 


Title  of  Act  and  extent  of  Repeal. 


■9  Will.  3,  c.  17  . 
3  &  4  Anne,  c.  8 


17  Geo.  3,  c.  30.     . 

39  &  40  Geo.  3,  c.  42 

48  Geo.  3,  c.  88  .     . 

1  &  2  Geo.  4,  c.  78 
7  &  8  Geo.  4,  c.  15 

9  Geo.  4,  c.  24   .     . 


2  &  3  Will.  4,  c.  98 
€  &  7  Will.  4,  c.  58 


8  &  9  Vict.  c.  37    . 
in  part. 


19  &  20  Vict.  c.  97 
in  part. 

23  &  24  Vict.  c.  Ill 
in  part. 

.34  &  35  Vict.  c.  74 


39  &  40  Vict.  c.  81 
41  &  42  Vict.  c.  13 


An  Act  for  the  better  payment  of  Inland  Bills  of  Exchange. 
An  Act  for  gfving  like  remedy  upon  Promissory  Notes  as  is 

now  used  upon  Bills  of  Exchange,  and  for  the  better  pay- 
ment of  Inland  Bills  of  Exchange. 
An  Act  for  further  restraining  the  negotiation  of  Promissory 

Notes  and  Inland  Bills  of  Exchange  under  a  limited  sum 

within  that  part  of  Great  Britain  called  England. 
An  Act  for  the  better  observance  of  Good  Friday  in  certain 

cases  therein  mentioned. 
An  Act  to  restrain  the  negotiation  of  Promissory  Notes  and 

Inland  Bills  of  Exchange  under  a  limited  sum  in  England. 
An  Act  to  regulate  Acceptances  of  Bills  of  Exchange. 
An  Act  for  declaring  the  law  in  relation  to  Bills  of  Exchange 

and  Promissory  Notes  becoming  payable  on  Good  Friday 

or  Christmas  Day. 
An  Act  to  repeal  certain  Acts,  and  to  consolidate  and  amend 

the  laws  relating  to  Bills  of  Exchange  and  Promissory 

Notes  in  Ireland, 

in  part ;  that  is  to  say, 

Section  two,  four,  seven,  eight,  nine,  ten,  eleven. 
An  Act  for  regulating  the  protesting  for  non-payment  of 

Bills  of  Exchange  drawn  payable  at  a  place  not  being  the 

place  of  the  residence  of  the  drawee  or  drawees  of  the  same. 
An  Act  for  declaring  the  law  as  to  the  day  on  which  it.  is 

requisite  to  present  for  payment  to  Acceptor,  or  Acceptors 

supra  protest  for  honour,  or  to  the  Referee  or  .Referees, 

in   case   of   need,   Bills   of  Exchange  which  have    been 

dishonoured. 
An  Act  to  regulate  the  issue  of  bank  notes  in  Ireland,  and 

to  regulate  the  repayment  of  certain  sums  advanced  by 

the  Governor  and  Company  of  the  Bank  of  Ireland  for  the 

public  service, 

in  part ;  that  is  to  say, 
Section  twenty-four. 
The  Mercantile  Law  Amendment  Act,  1856, 
in  part ;  that  is  to  say. 

Sections  six  and  seven. 
An  Act  for  granting  to  Her  Majesty  certain  duties  of  stamps, 

and  to  amend  the  laws  relating  to  the  stamp  duties, 
in  part ;  that  is  to  say, 
Section  nineteen. 
An  Act  to  abolish  days  of  grace  in  the  case  of  Bills  of 

Exchange  and  Promissory  Notes  payable  at  sight  or  on 

presentation. 
The  Crossed  Cheques  Act,  1876. 
The  Bills  of  Exchange  Act,  1878. 


Enactment  repealed  as  to  Scotland. 

19  &  20  Vict,  c,  60     .     .1  The  Mercantile  Law  (Scotland)  Amendment  Act,  1856, 
in  part.  in  part ;  that  is  to  say, 

Sections  ten,  eleven,  twelve,  thirteen,  fourteen, 
I  fifteen,  and  sixteen. 
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Section  I.  —  Nature  and  Construction  of  the  Contract. 

No.  1.  — CAKLOS  v.  FANCOURT. 
(ex.  ch.  1794.) 

No.  2.  — COLEHAN  v.  COOKE. 
(1742.) 

RULE. 

An  instrument  creating  a  liability  to  payment  upon  a 
contingency  cannot  be  a  negotiable  bill  of  exchange  or 
promissory  note. 

But  contra  if  the  instrument  makes  a  sum  payable  upon 
a  future  event  which  is  certain  to  happen,  although  the 
time  of  its  happening  is  uncertain. 

Carlos  v.  Fancourt. 

5  T.  R.  482-487   (s.  c.  2  R.  R.  647-650). 

[482]  This  was  an  action  upon  promises,  and  was  brought  in  the 
Court  of  Common  Pleas.  The  first  count  of  the  declaration 
alleged  that  the  defendant  (below)  in  the  lifetime  of  A.  Fancourt,  the 
late  wife  of  the  plaintiff  (below),  on  the  27th  of  July,  1786, 
[*  483]  made  and  signed  his  certain  note  in  writing,  *  commonly 
called  a  promissory  note,  and  thereby  promised  to  pay  to 
the  said  A.  Fancourt,  then  being  the  plaintiffs  wife,  the  sum  of 
£10  "out  of  his  the  said  defendant's  money  that  should  arise  from 
his  reversion  of  .£43  when  sold,"  and  delivered  the  said  note  to 
the  said  A.  F. ;  whereby  and  by  reason  of  which  several  promises, 
and  by  force  of  the  statute  in  such  case  made  and  provided,  the 
said  defendant  became  liable  to  pay  to  the  said  plaintiff  the  said 
sum  of  money  in  the  said  note  specified,  according  to  the  tenor  and 
effect  of  the  said  note ;  and  being  so  liable,  the  said  defendant,  in 
consideration  thereof,  afterwards,  &c,  promised  to  pay,  &c,  yet  that 
he  did  not,  &c,  although  often  requested,  &c,  and  although  the 
said  reversion  of  the  said  £43  was  sold  before  the  suing  forth  of 
the  original  writ,  &c.  The  declaration  contained  other  counts,  for 
work  and  labour ;  money  paid  ;  &c,  &c. 
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The  defendant  suffered  judgment  to  go  fay  default;  and  a  gen- 
eral judgment  was  entered  up  on  the  whole  declaration.  A  writ 
of  error  was  then  brought ;  and  the  plaintiff  in  error  assigned  for 
error,  that  there  was  a  general  judgment  on  all  the  counts  in  the 
declaration,  the  first  of  which  was  founded  on  a  supposed  promis- 
sory note,  as  a  note  within  the  statute  made  concerning  promissory 
notes,  whereas  it  was  not  a  note  within  the  statute,  but  a  contin- 
gent note;  and  on  which,  as  stated  in  the  declaration,  it  appeared 
to  be  uncertain  whether  or  not  the  money  therein  specified  would 
ever  become  payable,  and  was  therefore  void  in  law  ;  and  that  it 
did  not  appear  that  the  note  was  given  for  value  received  or  for 
nny  valuable  or  legal  consideration  whatever,  &c. 

Morgan  for  the  plaintiff  in  error.  —  The  note  declared  upon  is 
void,  and  not  negotiable  within  the  stat.  3  &  -1  Anne,  c.  9.,  because  it 
is  payable  only  on  a  contingency,  on  an  uncertain  event  which  may 
never  happen,  and  out  of  an  uncertain  fund,  which  may  not  be 
sufficient  to  answer  it;  and  being  void  in  its  creation,  it  cannot  be 
made  good  by  the  subsequent  event  of  the  sale  of  the  reversion  of 
the  £43.  That  a  bill  of  exchange,  payable  on  a  contingency,  is 
not  good,  has  been  determined  in  a  variety  of  cases ;  particularly 
in  DawJees  v.  The  Earl  of  Deloraine,  2  Bl.  Rep.  782,  and  3  Wils. 
207,  and  in  Kingston  v.  Long,  Bailey  on  Bills  of  Exchange,  71,  4 
Dougl.  9,  M.  25  G.  III.  B.  R.  Then' if  a  bill  of  exchange  payable 
on  a  contingency  be  not  good,  neither  can  a  promissory 
note,  which  is  put  on  the  same  *  footing  with  bills  of  [*  484] 
-exchange  by  the  3  &  4  Anne,  c.  9.  But  this  does  not  rest 
merely  on  the  analogy  to  bills  of  exchange,  the  same  point  having 
been  decided  with  regard  to  promissory  notes.  Pearson  v.  Garret, 
Skin.  398,  and  Comb.  227;  Beardesley  v.  Baldwyn,  2  Str.  1 1  T»  1  ; 
Roberts  v.  Peake,  1  Burr.  325  ;  and  the  same  doctrine  was  laid 
down  by  Lord  MANSFIELD  in  another  case,  where  the  objection 
that  the  note  was  contingent  was  overruled;  -'indeed  his  Lord- 
ship said  a  contingent  note,  where  it  is  uncertain  whether  the 
money  shall  ever  become  payable  at  all  or  not,  is  another  case: 
such  a  note  is  not  within  the  statute."      Goss  v.  Nelson,  1  Burr.  227. 

Wood,  contra,  admitted  that  a  bill  of  exchange,  payable  out  of  a 
particular  fund,  was  not  a  bill  within  the  custom  of  merchants, 
but  contended  that  promissory  notes  were  not  governed  by  all 
the  rules  which  applied  to  bills  of  exchange,  their  origin  being 
•different ;  the  latter  depending  on  the  custom  of  merchants,  which 
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does  not  extend  to  contingent  bills  ;  the  former  on  the  statute  of 
Anne,  which  makes  promissory  notes  in  general  assignable,  with- 
out distinguishing  between  those  which  are  payable  at  all  events, 
and  such  as  are  only  payable  on  a  contingency.  That  the  cases- 
cited  on  bills  of  exchange  were  not  therefore  applicable  to  this 
case.  That  in  Andrews  v.  Franklin,  1  Str.  24,  where  an  action 
was  brought  upon  a  promissory  note,  payable  two  months  after 
such  a  ship  was  paid  off,  and  the  plaintiff  declared  upon  it  as  a 
note  within  the  statute,  and  where  this  very  objection  was  taken 
that  it  was  not  negotiable,  because  it  was  payable  only  on  a  con- 
tingency which  might  never  happen,  the  Court  decided  that  it  was 
negotiable  as  a  promissory  note.  That  in  Dawkes  v.  Lord  Delo- 
raine  the  Court  recognized  the  case  of  Andrews  v.  Franklin,  and 
distinguished  between  the  case  of  a  bill  of  exchange  and  a  promis- 
sory note;  they  said  "that  was  a  promissory  note,  and  not  a  bill 
of  exchange ;  and  a  note  may  be  certainly  payable  on  a  future 
event."  That  in  Pearson  v.  (/arret  the  note  was  declared  on  as 
"within  the  custom  of  merchants,"  and  therefore  bad;  besides 
which,  that  case  happened  before  the  statute  of  Anne.  But  that, 
even  if  the  note  in  this  case  were  not  a  good  one  within  the  statute 
of  Anne,  the  words  in  the  declaration  "  by  force  of  the  statute," 
&c.  might  be  rejected;  and  that  as  this  note  had  not  been  nego- 
tiated,    at    least    as  between    these  parties,    the    action  might   be 

sustained. 
[*485]      Lord    KENTON,  C.  J.     The  question  in  this  case  is  not 

whether  the  plaintiff  in  error,  who  may  have  promised 
for  a  valuable  consideration  to  pay  to  the  defendant  a  certain  sum 
of  money  on  an  event  which  has  since  happened,  is  or  is  not  bound 
to  perform  that  promise  ?  Tf  this  promise  were  made  on  a  consid- 
eration, there  is  no  doubt  but  that  an  action  might  be  maintained 
on  it,  as  on  a  special  agreement:  but  the  question  now  before  the 
Court  is,  whether  or  not  the  note  set  forth  upon  the  record  can  be 
declared  on  as  a  negotiable  security  under  the  statute  .'>  &  4  Anne, 
e.  0.  \  The  object  of  that  Act  was  to  pul  promissory  notes  on  the 
same  footing  witli  bills  of  exchange  in  every  respect.  Brown  v. 
Harraden,  4  T.  \\.  14S.  It  would  perplex  the  commercial  trans- 
act ions  of  mankind,  if  paper  securities  of  tins  kind  were  issued  out 
into  the  world  encumbered  with  conditions  and  contingencies,  and 
if  the  persons  to  whom  they  were  offered  in  negotiation  were 
obliged  to  inquire  when  these  uncertain  events  would  probably  be 
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reduced  to  a  certainty.  It  has  been  admitted,  in  the  argument, 
chat  if  this  were  a  bill  of  exchange  the  declaration  could  not  be 
supported:  many  cases  indeed  were  cited  by  the  counsel  on  the 
other  side  to  prove  that  position,  to  which  may  be  added  another 
in  Lord  Raymond,  Jenny  v.  Hcrlc,  2  Lord  Raym.  1361,  where  it 
was  decided  that  a  bill,  which  was  not  payable  at  all  events,  could 
not  be  considered  as  a  bill  of  exchange  :  and  this  admission  by  the 
counsel  for  the  defendant  in  error  is  decisive  of  this  case  ;  for  there 
is  no  difference  in  this  respect  between  promissory  notes  and  bills 
of  exchange;  they  both  stand  in  pari  ratione.  If  we  were  to 
render  this  point  in  the  least  doubtful,  we  should  shake  the  foun- 
dation of  that  which  has  been  considered  as  clear  law  ever  since 
the  time  of  Lord  Holt.  I  am  therefore  clearly  of  opinion  that 
this  note  cannot  be  declared  upon  as  a  negotiable  instrument;  at 
the  same  time  I  have  no  doubt  but  that  an  action  might  be  framed 
on  it  as  on  a  special  agreement.  The  justice  of  the  case  is  cer- 
tainly with  the  defendant  in  error:  but  we  must  not  transgress 
the  legal  limits  of  the  law,  in  order  to  decide  according  to  con- 
science and  equity.  We  need  have  no  reluctance  in  reversing  the 
judgment  of  the  Common  Pleas,  because  as  this  was  a  judgment 
by  default,  that  Court  had  no  opportunity  of  exercising  their  judg- 
ment upon  the  question. 

ASHHURST,  J.  Before  the  statute  of  Anne  promissory  notes 
were  not  assignable  as  choses  in  action,  nor  could  actions 
*  have  been  brought  on  them,  because  the  considerations  [*486] 
do  not  appear  on  them  ;  and  it  was  to  answer  the  purposes 
of  commerce  that  those  notes  were  put  by  the  statute  on  the  same 
footing  with  bills  of  exchange.  Then  they  cannot  rest  on  a  better 
footing  than  bills  of  exchange,  but  must  stand  or  fall  on  the  same 
rules  by  which  bills  of  exchange  are  governed.  Certainty  is  a 
great  object  in  commercial  instruments ;  and  unless  they  carry 
their  own  validity  on  the  face  of  them,  they  are  not  negotiable; 
on  that  ground  bills  of  exchange,  which  are  only  payable  on  a. 
contingency,  are  not  negotiable,  because  it  does  not  appear  on  the 
face  of  them  whether  or  not  they  will  ever  be  paid.  The  same 
rule  then  that  governs  bills  of  exchange  in  this  respect  must  also 
govern  promissory  notes.  And  therefore,  though  this  might  have 
been  declared  on  as  a  special  agreement,  stating  the  consideration 
for  the  promise,  and  the  sale  of  the  reversion  of  £43,  yet  this 
action  cannot   be    maintained.     This   does   not    come    within    the 
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custom  of  merchants  respecting  bills  of  exchange,  nor  is  it  a  nego- 
tiable instrument  within  the  statute  of  Anne,  because  as  a  bill  of 
exchange  it  would  not  be  good. 

Grose,  J.  The  plaintiff  below  could  only  declare  either  on  this 
instrument,  as  a  note  under  the  statute  of  Anne,  or  on  the  special 
contract  that  existed  between  the  parties.  He  has  declared  on  the 
former :  but  this  is  not  a  negotiable  instrument,  because  it  is  not 
payable  at  all  events.  It  has  been  said,  however,  that  there  is  a 
difference  in  this  respect  between  promissory  notes  and  bills  of 
exchange :  but  no  decision  has  been  cited  to  warrant  such  a  dis- 
tinction ;  and  without  such  an  authority  I  think  that  we  ought 
not  to  establish  it ;  for  the  words  of  the  statute  of  Anne  are, 
"  therefore  to  the  intent  to  encourage  trade  and  commerce,  which 
will  be  much  advanced  if  such  notes  shall  have  the  same  effect  as 
inland  bills  of  exchange,  and  shall  be  negotiated  in  like  manner," 
Arc.  It  clearly  appears  therefore  to  have  been  the  intention  of  the 
Legislature  to  put  promissory  notes  on  the  same  foundation  as 
bills  of  exchange.  Now  if  this  had  been  a  bill  of  exchange,  the 
declaration  drawn  on  it  as  on  a  bill  within  the  custom  of  mer- 
chants would  have  been  bad,  because  the  money  was  only  to  be 
paid  on  a  contingency.  Then  if  the  plaintiff  below  had  declared 
on  this  as  on  a  special  contract,  he  should  have  shown  not  only 
that  there  was  a  consideration  for  the  promise,  but  also  that  the 
reversion  was   sold   for   at   least    £10;  whereas  here   it  is  merely 

averred  that    the  reversion  was  sold,  without   saying    for 
[*  487]  how  much.     *  In  whatever  way  therefore  this  question  is 

considered,  I  think  the  declaration  cannot  be  supported. 

Judgment  reversed. 

Colehan  v.  Cooke. 

Willes,  .•!0:,»-.,50'.). 

[393]  The  following  opinion  of  the  Court  was  delivered  by 
Willes,  Lord  Chief  Justice.  —  Motion  in  arrest  of  judgment. 
The  first  count  is  on  a  promissory  note  dated  27th  of  May,  L732, 
whereby  the  defendant  promised  to  pay  to  Henry  Delany  or  order 
150  guineas  ten  days  after  the  death  of  his  father,  John  Cooke,  for 
value  received;  which  note  after  the  death  of  the  father  (which  is 
laid  to  lie  the  2d  of  April,  1741)  was  duly  indorsed  by  Delany 
to  the  plaintiff.  The  second  count  is  on  a  promissory  note  dated 
the  15th  of  July,  1732,  whereby  the  defendant  promised  to  pay  to 
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H.  Delany  or  order  six  weeks  after  the  death  of  his  father  50 
guineas  for  value  received ;  the  like  indorsement  laid  after  the 
death  of  the  father  as  before.  The  third  count  is  for  money  had 
and  received,  &c,  £250 :  but  this  is  out  of  the  case.  The  damage 
is  laid  at  £300;  and  a  general  verdict  for  the  plaintiff  on  both 
notes. 

It  was  insisted  on  for  the  defendant  in  arrest  of  judgment  that 
these  notes  are  not  within  the  stat.  3  &  4  Anne,  c.  9 ;  and 
*  if  not,  that  they  are  not  indorsable  or  assignable,  and  [*  394] 
consequently  that  the  plaintiff  who  brings  this  action  as 
indorsee  cannot  recover  at  law.  To  show  that  these  notes  are  not 
within  the  statute  a  great  many  things  "were  said  on  the  arguing 
of  the  case,  and  a  great  many  cases  and  authorities  cited  both  out 
of  the  common  and  civil  law  books.  But  I  think  that  all  the 
objections  that  were  made  may  be  reduced  to  these  two  general 
positions ; 

1st,  That  the  Act  of  Parliament  only  intended  to  put  promissory 
notes  on  the  same  foot  as  bills  of  exchange;  and  that  therefore,  if 
bills  of  exchange  drawn  in  this  manner  would  not  be  good  and 
consequently  not  assignable,  it  follows  that  notes  drawn  in  this 
manner  are  not  made  indorsable  or  assignable  by  the  statute. 

2dly,  That  the  Act  was  made  for  the  advancement  of  trade  and 
commerce,  and  consequently  was  intended  to  extend  only  to  such 
notes  as  are  in  their  nature  negotiable,  and  that  these  notes  are 
not  so. 

Before  I  consider  these  objections,  I  will  state  the  words  of  the 
Act  of  Parliament  on  which  the  question  must  depend,  3  &  4  Anne, 
c.  9,  entitled  "An  Act  for  giving  like  remedy  on  promissory  notes 
as  is  now  used  on  bills  of  exchange,  and  for  the  better  payment  <>f 
inland  bills  of  exchange."  Whereas  it  hath  been  held  that  notes  in 
writing  signed  by  the  party  who  makes  the  same,  whereby  such 
person  promises  to  pay  to  any  other  person  or  his  order  any  sum 
of  money  therein  mentioned,  are  not  assignable  or  indorsable  over 
within  the  custom  of  merchants,  and  that  any  person  to  whom 
such  note  shall  be  assigned,  indorsed  or  made  payable  could  nol 
within  the  said  custom  maintain  any  action  on  such  note  against 
the  person  who  first  drew  and  signed  the  same,  therefore  to  tin- 
intent  to  encourage  trade  and  commerce  which  will  be  much 
advanced  if  such  notes  shall  have  the  same  effect  as  inland  bills  of 
exchange   and  shall  be  negotiated   in  like  manner,  be  it  enacted 
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that  all  notes  in  writing  which  shall  after,  &c,  be  made  and  signed 
by  any  person  or  persons,  &c,  whereby  such  person  or  persons  do 
or  shall  promise  to  pay  to  any  other  person  or  persons,  &o,  his,  her 
or  their  order,  or  unto  the  bearer,  any  sum  of  money  mentioned  in 
such  note,  shall  be  taken  and  construed  by  virtue  thereof  due  and 

payable  to  any  such  person  or  persons,  &c,  to  whom  the 
[*  395]  same  is  made  payable,  *  and  also  every  such  note  shall  be 

assignable  or  iudorsable  over  in  the  same  manner  as  inland 
bills  of  exchange  are  or  may  be,  according  to  the  custom  of  merchants, 
and  that  the  person  or  persons,  &c,  to  whom  the  sum  of  money  is 
made  payable  by  such  note  shall  and  may  maintain  an  action  for 
the  same  in  such  manner  as  he,  she  or  they  may  do  upon  any  inland 
bill  of  exchange,  &c. ;  and  that  the  person  or  persons,  &c,  to  whom 
such  note  is  indorsed  or  assigned,  or  the  money  therein  mentioned 
ordered  to  be  paid  by  indorsement  thereon,  shall  and  may  main- 
tain his,  her  or  their  action  for  such  money  either  against  the  per- 
son or  persons  who  signed  such  note,  or  against  any  of  the  persons 
who  indorsed  the  same,  in  like  manner  as  in  case  of  inland  bills  of 
exchange.  The  title  of  the  Act  seems  to  refer  to  bills  of  exchange, 
and  they  are  likewise  referred  to  in  the  preamble,  and  the  remedy 
is  to  be  the  same.1  But  in  the  description  of  the  notes  which  are 
to  be  made  assignable  there  is  no  reference  to  bills  of  exchange  ; 
but  the  words  are  very  general,  and  1  never  understood  that  the 
plain  words  of  an  enacting  clause  are  to  be  restrained  by  the  title 
or  preamble  of  an  Act.-  It  has  indeed  been  often  said,  and  I 
think  very  rightly,  that  if  the  words  of  an  Act  of  Parliament  be 
doubtful,  it  may  be  proper  to  have  recourse  to  the  preamble  to  find 
out  the  meaning  of  the  Legislature:  but  where  the  words  of  the 
enacting  part  are  plain  and  express,  I  do  not  think  that  they  ought 
to  be  restrained  by  the  preamble;  for  the  preamble  may  only 
recite   sonic    particular  mischiefs    which    have    happened,  but    the 

'   li  was  taken  for  granted  in  Tindal  v.  n  note  payable  to  A.  without  adding  "or 

Broam,   1   T.   1».   1  f',7,  2  T.  il.  186,  1  R.  1!.  I"  his  order,  or  to  bearer,"  Smith  \.  Ken- 

V71,  both  in   the  Court  of  King's  Bench  dal,  6  T.  R.  123,)  as  well  as  on  a  bill  of  ex- 

and  in  the  Exchequer  Chamber,  aud  sol-  change,  by  reason  of  the  stat.  •'*  &  4  Anne. 

emuly  decided  in  the  cases  of  Brown  v.  liar-  c.  !>,  which  puis  them   l>o!h  on  the  same 

raden,  4  T.  Ft.  us,  and  Smith  v.  Kendal,  footing  in  all  respects. 

6  T.  Ft.  123  {in  which  the  dictum  of  Djen-  -  Vid.   Copeman  v.  Gallant,  1    P.  Wms. 

i-oN.  .!.,  in   Uexlaux  v.  Hood,  Bull.  N.  P.  320;    Mace   v.   Cadell,  Cowp.  232,   p.  58, 

274.   and    the   determination    in    May   v.  <utt< ■;  Pattison  v.  Banket,  Cowp.  543 ;   Cox 

Cooper,    Post.   376,  to  the  contrary,  were  v.  Liotard,  II.  '24  Geo.  III.  Dougl.  16.7  n. 

overruled)  that  three  days'  grace  are  al-  (.">.">),  oct.  ed. ;   and  Bradley  v.  Clarke, per 

lowed  on  a  promissory  note  (though  it  lie  IJii.i.ki:,  J.,  5  T.  R-,  201. 
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■enacting  clause  may  not  only  be  calculated  to  prevent  those  mis- 
chiefs but  others  also  of  a  like  nature.  Now  the  words  of  the 
enacting  part  of  this  Act  are  plain  and  clear  and  very  general ;  and 
in  order  to  bring  a  note  within  the  description  of  that  clause,  it  is 
only  necessary, 

*  1st,  That  the  note  should  be  in  writing  ;  [*  396] 

2dly,  That  it  should  be  made  and  signed  by  the   person 
promising  to  pay ; 

And  3dly,  That  there  be  an  express  promise  to  pay  to  another 
or  his  order  or  bearer.  But  as  to  the  time  of  payment,  the  Act  is 
silent,  nor  is  there  any  particular  form  prescribed. 

And  therefore,  as  to  the  first  objection,  that  if  a  bill  of  exchange 
had  been  drawn  in  this  manner  it  would  not  have  been  good; 
supposing  it  to  be  true,  I  do  not  think  that  it  follows  that  these 
promissory  notes  may  not  be  within  the  general  words  of  the 
statute,  if  they  answer  all  the  descriptions  therein  contained. 
However  for  argument's  sake  I  will  suppose  that  this  consequence 
would  hold  ;  but  we  do  not  think  that  a  bill  of  exchange  drawn  in 
this  manner  would  be  bad.  Upon  this  head  it  would  be  but  mis- 
spending time  to  run  over  all  the  passages  which  have  been  cited 
out  of  the  civil-law  books  in  relation  to  bills  of  exchange,  because 
I  put  a  question  to  the  counsel  which  will  I  think  determine  this 
point:  Whether  there  is  any  limited  time  mentioned  in  any  of  the 
books  beyond  which  if  bills  of  exchange  are  made  payable  they 
are  not  good  ;  and  it  was  agreed  by  the  counsel  that  they  could  find 
no  such  rule,  and  I  am  sure  I  can  find  none.  But  if  a  bill  of 
exchange  be  made  payable  at  never  so  distant  a  day,  if  it  be  a  day 
that  must  come,  it  is  no  objection  to  the  lull.  There  is  but  one 
passage  in  the  books  wherein  any  notion  to  the  contrary  is  so 
much  as  hinted  at;  and  that  is  in  Scaechius  de  Comnrerciis,  where 
it  is  said  that  it  had  been  formerly  an  objection  against  a  lull  of 
exchange,  as  contrary  to  the  nature  of  it.  that  it  was  made  payable 
at  the  end  of  seven  months:  but  by  his  making  use  of  the  word 
"  formerly,"  it  is  plain  that  in  his  opinion  the  law  was  then  held  to 
be  otherwise.  If  therefore  the  distance  of  time  would  not  have 
made  a  bill  of  exchange  bad  if  drawn  in  this  manner,  since  it  is 
drawn  at  a  time  which  must  come,  the  only  other  objection  that 
was  made  on  this  head  was  that  in  all  bills  of  exchange  there  must 
be  a. par  pro  pari,  which  there  cannot  be  in  this  case,  because  the 
value  cannot  be  ascertained.     But  I  shall  show  plainly  that  the 
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value  may  be  ascertained,  when  I  come  to  the  other  objection  that 
the.se  are  not  negotiable  notes. 

Secondly;  Having  answered  the  objections  against  these  notes 
considering  them  on  the  same  foot  as  bills  of  exchange,  I 
[*397]  come  *  now  to  the  second  objection,  arising  from  the  words 
and  intent  of  the  statute.  And  first  I  think  that  they  are 
plainly  within  the  words.  They  are  made  in  writing;  they  are 
signed  by  the  person  promising  to  pay,  and  there  is  an  express 
promise  to  pay  to  another  or  his  order ;  and  as  no  time  of  pay- 
ment is  mentioned  in  the  statute,  the  distance  of  time  is  no 
objection  within  the  words  of  the  Act. 

Let  us  see,  therefore,  in  the  next  place,  whether  any  objection 
arises  against  them  from  the  design  and  intent  of  the  Act;  though 
I  think  it  would  be  pretty  hard  to  construe  a  note  to  be  not  within 
the  intent  of  an  Act  when  it  is  manifestly  within  the  words  of  it, 
and  the  words  of  the  Act  are  plain  and  express.  When  the  words 
of  an  Act  are  doubtful  and  uncertain,  it  is  proper  to  inquire  what 
was  the  intent  of  the  Legislature  ;  but  it  is  very  dangerous  for- 
judges to  launch  out  too  far  in  searching  into  the  intent  of  the 
Legislature,  when  they  have  expressed  themselves  in  plain  and 
clear  words.  However,  we  think  that  these  notes  are  within  the 
intent  as  well  as  the  words  of  the  Act.  And  to  show  that  they 
are  so,  I  will  here  take  notice  of  all  the  eases  which  were  cited  to 
the  contrary,  and  will  show  that  they  all  stand  on  a  different  foot 
and  are  plainly  distinguishable  from  the  present.  For  they  are  all 
of  them  cases  where  either  the  fund  out  of  which  the  payment 
was  to  lie  made  is  uncertain,  or  the  time  of  payment  is  uncertain 
and  might  or  might  not  ever  happen  ;  whereas  in  the  present  case 
there  is  no  pretence  that  the  fund  is  uncertain,  and  the  time  of 
payment  must  come,  because  tin'  father,  after  whose  death  they 
are  made  payable,  must  die  one  time  or  other.  The  case  of  Pearson 
v.  (turret,  \  Mod.  242:  Comb.  227,  was  thus:  the  defendant  gave 
a  note  to  pay  sixty  guineas  when  lie  married  B.,  and  judgment  was 
given  for  the  defendant,  because  it  was  uncertain  whether  he  would 
ever  marry  her  or  not,  so  the  time  of  payment  might  never  come. 
In  the  case  of  Jocelyn  v.  Le  Serve,  P.  1  Geo.  I.  1).  "If.,1  the  bill  was 
drawn  on  Jocelyn  to  pay  so  much  every  month  out  of  his  growing 
subsistence  ;  how  long  that  would  last  no  one  could  tell,  or  whether 

1   Reported  in    10  Mod.  294  and  310;  and  cited  in  2  Lord  Raym.  1362,  and  in  8 
Mod.  364 
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it  would  be  sufficient  for  that  purpose  ;  and  therefore  the  bill  was 
holden  nut  to  be  good,  because  the  fund  was  uncertain.     In 
the  case  of    Smith   v.  Boheme}  M.    *1    Ceo.   I.  B.  R,  the  [*  308] 
promise  in  the  note  was  to  pay  £70  or  surrender  a  person 
therein  named;  if,  therefore,  he  surrendered  the  person,  there  was 
no  promise  to  pay  anything,  and  therefore  the  note  was  uncertain 
and  not  negotiable.     In  the  case  of  Appleby  v.  Biddulph,  V.  '2  ( ieo.  I.,2 
a  promise  to  pay  if  his  brother  did  not  pay  by  such  a  time;  held 
not  to  be  within  the  statute,  because  it  was  uncertain  whether  the 
drawer  of  the  note  would  ever  be  liable  to  pay  or  not.     In  the  case 
of  Jenny  v.  Eerie?  Tr.  10  Geo.  I...  a  promise  to  pay  such  a  sum  out 
of  the  income  of  the  Devonshire  mines,  held  not  a  promise  within 
the  statute,  because  it  was  uncertain  whether  the  fund  would  be 
sufficient  to  pay  it.     So  in  the  case  of  Barnsley  v.  Baldwyn,  P.  14 
Geo.  II.  B.  R.,4  the  promise  was,  as  in  the  case  of  Pearson  v.  Garret, 
to  pay  such  a  sum  on  marriage;  and  held  not  to  be  within  the 
statute  for  the  same  reason.     And  as  these  notes  are  plainly  not 
within  the  intent  of  the  statute  because  not  negotiable  ah    in  Hi", 
so  when  the  words  themselves  come  to  be  considered  they  are  not 
within  the  words  of  it,  because  the  statute  only  extends  to  such 
notes  where  there  is  an  absolute  promise  to  pay  and  not  a  promise 
depending  on  a  contingency,  and  where  the  money  at  the  time  of 
the  giving  of  the  note  becomes  due  and  payable  by  virtue  thereof 
(so  are  the  words  of  the  statute),  and  not  where  it  becomes  due  and 
payable  by  virtue  of  a  subsequent  contingency  which  may  perhaps 
never  happen,  and  then  the  money  will  never  become  payable  at 
all.      And  it  can  never  be   said   that  there   is  a  promise  to  pay 
money,  or  that  money  becomes  due  and    payable  by  virtue  of  a 
note,  when  unless  such  subsequent  contingency  happen  the  drawer 
of  the  note  does  not  promise  to  pay  anything  at  all.5 

But  the  present  notes,  and  those  cases  where  such  notes  have 
been  holden  to  be  within  the  statute,  do  not  depend  on  any  such 
contingency,  but  there  is  a  certain  promise  to  pay  at  the  time  of 
the  giving  of  the  notes,  and  the  money  by  virtue  thereof  will  cer- 
tainly become  due  and   payable   one   time  or  other,  though   it  is 

1  Cited  in  2  Lord  Raym.  1362.  5  But  there  may  be  a  conditional  ac- 

2  Cited  in  8  Mod.  363.  ceptance  of  a  bill  of  exchange.     Smith  v. 

3  Reported  in  2  Lord  Raym.  1361.  Abbot,  2  Str.  1152  ;  Julian  v.  ShobrooJce,  2 
*  Reported  in  7   Mod.  417;  and  in  2     Wils.  9;   Pierson   r.  Duntop,  Cowp.  574; 

Str.  1151,  by  the  name  of  Beardestky  v.     and  Sproat  v.  Matthews,  1  T.  R.  182. 
Baldwin. 
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uncertain  when  that  time  will  come.  The  bills,  therefore, 
[*  399]  of    *  exchange   commonly    called   Billce   nttndinales    were 

always  holden  to  be  good,  because  though  these  fairs  were 
not  always  holden  at  a  certain  time,  yet  it  was  certain  that  they 
would  be  held.  The  case  of  Andrews  v.  Franklin  (1  Str.  24),  H.  •"> 
Geo.  I.  B.  B.,  depends  on  the  same  reason  ;  for  there  the  note  was 
to  pay  such  a  sum  two  months  after  such  a  ship  was  paid  off;  and 
held  good,  because  the  ship  would  certainly  be  paid  off  one  time  or 
other.  The  case  of  Lewis  v.  Ord  (Cunningh.  Bills  of  Exchange, 
113),  T.  8  &  9  Geo.  II.  B.  E.,  was  exactly  the  like  case,  and  deter- 
mined on  the  same  reason.  As  to  the  objection  that  these  are  not- 
negotiable  notes,  because  the  value  of  them  cannot  be  ascertained, 
the  argument  is  not  founded  on  fact,  because  the  value  of  a  life, 
when  the  age  of  a  person  is  known,  is  as  well  settled  as  can  be; 
and  there  are  many  printed  books  in  which  these  calculations- 
are  made.  But  if  it  were  otherwise,  the  life  of  a  man  may  be 
insured,  and  by  that  the  value  will  be  ascertained.  And  the  same 
answer  will  serve  to  the  objection  which  I  before  mentioned  against 
such  bills  of  exchange. 

There  was  another  objection  taken,  that  the  drawer  might  have 
died  before  his  father,  and  then  these  notes  would  have  been  of  m> 
value  :  but  there  is  plainly  nothing  in  this  objection,  for  the  same 
may  be  said  of  any  note  payable  at  a  distant  time,  that  the  drawer 
may  die  worth  nothing  before  the  note  becomes  payable. 

We  do  not  think  that  the  averment  of  the  death  of  the  father 
before  the  indorsement  makes  any  alteration,  because  we  are  of 
opinion  that  if  the  notes  were  not  within  the  statute  ah  initio, 
they  shall  not  be  made  so  by  any  subsequent  contingency.  But 
for  the  reasons  aforesaid  we  are  of  opinion  (and  so  was  the  Lord 
Chief  Baron  Parker)  that  the  plaintiff  is  entitled  to  his  judg- 
ment;1 and  therefore  the  rule  for  arresting  the  judgment  must 
be  discharged.2 

1  This  judgment   was  afterwards    af-  Ceo.    III.   B.  It.,  Bayley's   Bills  of  Kx- 

firmed  in  the  Conrt  of  King's  Bench  on  ;i  change,71  ;  and  CarJosv.Fancourt,5  T.  K. 

writ  (if  error.      2  Mr.  1217.  482:   2  R,  R.  (547,  p.    180,  ante.      I)i  these, 

-  See  the  following  cases,  in  which  the  the  notes  were  holden  to  be  good  because 

notes  or  hills  of  exchange  (for  they  are  they  were  payable  at  all  events.     Burchell 

both    on   the  same   footing)    were    holden  v.  Burchell,  2  Lord  Raym.  1545;   Evans  v. 

not  to, be  good  notes  or  bills  because  they  Underwood,   1     VVils.   262;    Poplewell    v. 

were  payable  out  of  a  particular  fund  or  on  Wilson,  1  Str.  264  ;   Chadwich  v.  Allot,  il>. 

a  contingency:   Banbury  v.  Lissett,2  Str.  706;    Goss   v.   Nelson,   1    Burr.  226;  and 

1211;    Dawkes  v.    Lord    Deloraine,  2    HI.  Hdiissoullier  v.  Hartsinck,   7  T.   K.    733;. 

Rep.  782;  3  Wils.  207;  Roberts  v.  Peake,  4  R.  R.  561. 
1    Burr.    32.'! ;    Kingston    v.    Long,   M.   25 
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ENGLISH   NOTES. 
See  Bills  of  Exchange  Act  1882,  section  3. 

No  particular  form  of  words  is  necessary  to  a  bill  of  exchange  pro- 
vided it  is  made  clear  that  it  directs  one  person  to  pay  a  certain  sum  of 
money  to,  or  to  hold  that  sum  at  the  disposal  of  another.    Thus  4i  credit 

A.  IV  is  for  this  purpose  equivalent  to  "pay  A.  B."  Ellison  v.  Col- 
lingridge  (1850),  9  C.  B.  570.  So  "I  promise  to  pay  or  cause  to  be  pa  id 
to  A.  B."  has  been  held  to  be  a  promissory  note.  Lovell  v.  Hill  (1833), 
6  C.  &  F.  23S. 

An  order  for  money  drawn  so  as  to  be  payable  upon  the  arrival  of  a 
ship  is  not  a  bill,  for  the  ship  may  never  arrive,  and  if  it  does  not,  the 
document  is  mere  waste  paper,      rainier  v.  Pratt  (1824),  1  Bing.  185. 

In  Jenny  v.  Herle  (172U),  2  Lord  Raym.  1361,  referred  to  in  the 
principal  cases,  it  was  decided  that  an  order  to  pay  money  out  of  a  par- 
ticular fund  is  not  a  bill  of  exchange.  This  is  embodied  in  sub-sect. 
(3)  of  sect.  3  of  the  Bill  of  Exchange  Act  1882.  As  an  instance  of  an 
order  or  a  promise  to  pay  out  of  a  fund  the  existence  or  sufficiency  <<i 
which  depends  on  a  contingency,  it  may  be  sufficient  to  cite  Hill  v.  Hal- 
ford  (Ex.  Ch.  1801),  2  Bos.  &  P.  413,  5R.  Pv.  632.  Such  an  instrument 
is  clearly  not  a  bill  or  promissory  note.  But  such  an  instrument  may  be 
valid  as  an  equitable  assignment.  Brice  v.  Bannister  (C.  A.  187N). 
3  Q.  B.  D.  569;  47  L.J.  Q.  B.  722;  38  L.  T.  739.  For  the  proposi- 
tion that  an  unqualified  order  to  pay  coupled  with  an  indication  of  a 
particular  fund,  &c.  (in  sub-sect.  (3),  of  sect.  3  of  Bill  of  Exchange 
Act  1882),  it  may  suffice  to  mention  as  authorities.  Macleod  v.  Snse 
(1728),  2  Str.  762,  and  In  re  Boyse,  Crofton  v.  Crofton  (1886).  33  Ch. 
L>.  612;  56  L.  J.  Ch.  135;  oo  L.  T.  391. 

The  law  raises  a,jprimd  facie  presumption  of  consideration;  and  there- 
fore it  is  not  necessary  (though  it  is  usual)  to  express  on  the  face  of 
the  bill  that  value  has  been   given.       Hatch   v.  Trays  (1840),  3  F.  & 

B.  408;  11  A.  &  E.  702  (Bill  of  Exchange  Act  1882,  sect.  3,  sub-sect. 
4//).  The  words  "  value  received  "  in  a  bill  drawn  upon  a  third  party 
have  been  construed  as  primd  facie  meaning  value  received  by  the 
drawer.  Grant  v.  Da  Costa  (1815),  3  M.  &  S.  351.  But  where  the 
bill  is  made  payable  to  the  drawer's  own  order  'Maine  received.*"  the 
words  have  been  construed  to  mean  value  received  by  the  drawee. 
Highmore  v.  Primrose  (1816),  5  M.  &  S.  65. 

It  is  to  be  observed  that  although  a  bill  may  not  be  drawn  in  terms 
importing  a  condition,  it  may  be  accepted  conditionally.  Bill  of 
Exchange  Act,  1882,  sect.  19  (2)  (.0  ;  Julian  v.  Shobrooke  (1753),  2 
Wils.  9;  Smith  v.  Vertue  (1860),  9  C.  B.  (X.  S.)  214;  30  L.  J.  C.  F. 
56;  3  L.  T.  583.     No.  9,  post,  p.  246. 
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AMERICAN   NOTES. 

The  doctrine  of  the  two  ruling-  cases  is  the  general  law  in  the  United 
States.  See  1  Daniel  on  Negotiable  Instruments,  sec.  41  el  seq.,  and  sec.  46. 
citing  the  second  principal  case. 

The  following  conditions  as  to  time  of  payment  have  been  held  to  render 
«i  bill  unnegotiable :   That  a  railroad  be  built  to  a  certain  point,  Blackmail  v. 
Lehman,  (33  Alabama,  547  ;  35  Am.  Rep.  57  ;  Eldred  v.  Malloy,  2  Colorado,  320 ; 
that  a  certain  receipt  be  produced.  Mason  v.  Metcalf,  1  Baxter  (Tennessee), 
440;  or  that  a  certain  ship  shall  arrive,  Coolidge  v.  Buggies,  15  Massachusetts, 
387;   or  the  maker  shall  be  able,  Salinas  v.   Wright,  11  Texas,  572;   "on  ac- 
count of  contract  when  completed  and  satisfactory,"  Home  Bankv.  Drumgoole, 
109  New  York,  63  ;  or  that  one  person  shall  first  pay  another  a  certain  sum, 
Chapman  v.  Wight,  79  Maine,  595;   when  a  certain  suit  is  determined,  Shelton 
v.  Bruce,  9  Yerger  (Tennessee),  24;  when  a  certain  sale  is  made,  De  Forrest 
v.  Frary,  6  Cowen  (New  York),  151;  when   certain  dividends  are  declared, 
Drooksx.  Hargreaves,2\  Michigan,  255 ;  "  upon  completion  of  work  to  be  done 
(in   a  dwelling-house,"  Chandler  v.  Carey,  04  Michigan,  237;  8  Am.  St.  Rep. 
814  ;  "  not  to  be  paid  unless  I  shall  have  the  use  of  certain  premises,"  Jennings 
v.  First  Nat.  Bank,  13  Colorado,  417  ;  16  Am.  St.  Rep.  210  ;  when  a  certain 
amount  is  collected,  Corbett  v.   State  of  Georgia,  24  Georgia,  287  ;    Martin  v. 
Shumatte,  62  Texas,  189  ;  when  a  certain  estate  is  settled  up,  Husband  v.  Ep- 
ling,  81  Illinois,  172 ;  25  Am.  Rep.  273  ;  "  after  arrival  and  discharge  of  coal 
by  brig  A,"  Grant  v.  Wood,  12  Gray  (Massachusetts),  220  ;    The  Lykus,  30 
Federal  Reporter,  922;  "subject  to  this  policy,"  American  Exchange  Bankv- 
Blanchard,  7  Allen  (Massachusetts),  333;  "per  agreement,"  Bank  of  Sherman 
v.  Apperson,  4  Federal  Reporter,  25 ;   "  given  as  collateral  security  with  an 
agreement,"  Costello  v.  Crowell,  127   Massachusetts,  293;  34  Am.  Rep.  367 : 
unless  a  certain  other  note  shall  not  be  paid,  Grimison  v.  Russell,  14  Nebraska, 
521  ;   15  Am.  Rep.  126  ;  "  and  the  return  of  my  guarantee  of  a  certain  note," 
Bloodv.  Northup,  1  Kansas, 29:  "as  soon  as  the  cropcan  lie  sold  or  the  money 
raised  from  any  other  source,"  Nunez  v.  Dautel,  in  Wallace  (United  States 
Supr.  Ct.),  560;  "or  sooner  at  the  option  of  the  mortgagee,"  Mahoney  v.  Fitz- 
patrick,  133  Massachusetts,  151  ;  43  Am.  Hep.  502.     So  an  order  on  a  savings 
bank,  with  direction  "return   notice  ticket  with  this   order,"  and  condition 
"deposit  book  must  be  at  bank  before  money  can  be  paid,"  is  not  negotiable. 
Iron  City  Not.  Hank  v.  McCord,  139  Pennsylvania  State,  52  ;  11  Lawyers'  Rep. 

Annotated,  559.      In  Costello  v.  Crowell,  supra,  the  A rican  rule  is  well  stated 

thus:    "  It  is  settled,  by  an  uninterrupted  series  of  decisions,  that  any  language 

put  upon  any  portion  of  the  face  or  back  of  a  promissory  note  by  the  maker 
before  delivery  is  pari  of  the  coutracl  ;  and  if  by  any  such  language  the  pay- 
ment of  it  is  not  necessarily  to  be  made,  at  all  events,  and  of  tin-  full  sum  in 
lawful  money,  and  at  a  certain  time  to  arrive,  and  subject  to  no  contingency, 
(he  note  is  not  negotiable."  A  condition  in  (he  note  that  it  shall  be  renewed 
at  mat  urity  destroys  its  negotiability.  Citizens'  Nat.  Bank  v.  Piollet,  126  Penn- 
sylvania State,  1!)1;  1  Lawyers'  Hep.  Annotated,  190;  12  Am.  St.  Rep.  860. 
So  of  a  condition  that  it  shall   be  surrendered  to  the  maker  as  soon  as  tin 
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amount  is  received  by  the  payee.  Hubbard  v.  Mosely,  11  Gray  (Massachu- 
setts), 170 ;  71  Am.  Dec.  698.  (See  also  Cook  v.  Satterlee,  6  Cowen  (New 
York),  108;  10  Am.  Dec.  432.)  So  of  a  note  payable  out  of  the  net  proceeds 
of  a  certain  ore  bed.  Worden  v.  Dodge,  1  Denio  (Xew  York),  159  ;  47  Am. 
Dec.  "247.  So  of  a  note  fur  $60  conditioned  that  if  $50  lie  paid  by  a  certain 
day  it  shall  cancel  it.  Fralick  v.  Norton,  2  Michigan,  130;  55  Am.  Dec.  56. 
So  of  a  note  payable  when  K.  shall  arrive  at  age.  Kelleg  v.  Hemmingway,  13 
Illinois,  604;  56  Am.  Dec.  474,  citing  the  second  principal  case.  So  of  a  note 
conditioned  that  the  possession  of  the  property  for  which  it  is  given  shall  re- 
main in  the  seller  until  the  note  is  paid.  Dominion  Bank  v.  Wiggins,  21  On- 
tario Appeals,  275.  So  of  a  condition  that  if  the  property  be  returned  or  taken 
back,  all  payments  may  be  reclaimed.  First  Nat.  Bank  of  Alton  v.  Webster, 
60  Connecticut,  402.     See  Bigelow  on  Bills  and  Notes,  p.  18. 

The  doctrine  of  Alexander  v.  Thomas,  \t>  Q.  B.  333, that  an  order  for  a  sum 
payable  "ninety  days  after  sight  or  when  realized"  is  not  negotiable,  is  dis- 
countenanced in  this  country.  Charlton  v.  Reed,  61  Iowa,  166;  47  Am.  Rep. 
808,  where  a  note  was  payable  -twelve  months  after  date,  or  before,  if  made 
out  of  the  sales."  Citing  Walker  v.  Woollen,  54  Indiana,  164;  23  Am.  Rep. 
639  ;  Ernst  v.  Steckman,  74  Pa.  St.  13;  15  Am.  Rep.  542;  Capron  v.  Caprpn, 
44  Vermont,  410;  Cola  v.  Buck,  7  Metcalf  (Massachusetts),  588  ;  41  Am.  Dec. 
464;  Palmer  v.  Hummer.  10  Kansas,  464;  15  Am.  Hep.  353. 

The  following  conditions  as  to  time  of  payment  have  been  held  not  to  ren- 
der a  bill  unnegotiable:  "To  have  more  time  to  pay  if  not  enough  realized," 
the  note  being  payable  "  one  year  from  date,  with  interest  annually,"  Capron 
v.  Capron,  44  Vermont,  412;  "as  soon  as  collected  from  my  accounts  at  P.," 
Ubsdellx.  Cunningham,  22  Missouri,  124  ;  "by  20th  of  May,  or  when  lie  completes 
the  building  according  to  contract,"  Stevens  v.  Blunt.  7  Massachusetts,  240; 
"against  the  19th  of  December,  or  when  the  home  John  Mavfield  has  under- 
taken to  build  for  me  is  completed,"  Goodloe  x.  Taylor,  3  Hawks  (North 
Carolina),  458;  same  principle,  Kiskadden  v.  Allen,  7  Colorado.  206;  Palmer 
v.  Hummer,  10  Kansas,  404 ;  15  Am.  Rep.  353;  Dobbins  x.  Oberman,  17  Ne- 
braska, 165;  on  or  before  a  certain  day.  Chicago,  Sec  Co.  v.  Merchants'  Bank, 
130  United  States,  268;  Mattison  v.  Marks,  31  Michigan,  421;  18  Am.  Rep. 
1!»7  ;  Jordan  v.  Tate,  19  Ohio  State,  586  ;  Curtis  x.  Horn.  58  ~Sew  Hampshire, 
504  ;  Smith  v.  Ellis,  29  Maine,  422  ;  Dorsey  v.  Wolf,  112  Illinois,  589  ;  3  1  Am. 
St.  Rep.  99;  "when  convenient"  (held  payable  in  a  reasonable  time),  Works 
x.  Hersheij,  35  Iowa,  340  ;  Lewis  v.  Tipton,  10  Ohio  State,  88  ;  75  Am.  Dec.  498  : 
-as  soon  as  T  can,"  Kincaid  v.  Higgins,  1  Bibb  (Kentucky).  :)!)(; ;  payable  in 
nine  months,  "  or  as  A.'s  horse  earns  the  money  in  the  cavalry  sei%vice,"  Gard- 
ner v.  Barger,  4  Heiskell  (Tennessee).  669;  twelve  months  after  date,  "or 
sooner  if  made  out  of  a  certain  sale,"  Ernst  v.  Steckman.  74  Pennsylvania  St. 
13;  15  Am.  Hep.  542;  and  similarly  in  Cisne  v.  Chidester,  85  Illinois,  52:!; 
Noll  v.  Smith,  64  Indiana,  511  ;  31  Am.  Pep.  I'M;  from  avails  of  logs  when  a 
sale  is  made,  Sears  x.  Wright.  21  Maine,  278  ;  '•  when  I  sell  my  place  where  I 
now  live,"  Crooker  v.  Holmes,  65  Maine,  195  ;  20  Am.  Rep.  687,  the  latter  two 
being  held  payable  in  a  reasonable  time.  So  "  on  the  return  of  this  certifi- 
cate," Smilie  v.  Stevens,  39  Vermont,  316;   "on  the  return  of  this  receipt," 

VOL.   IV.  —  13 


194  BILL    OF    EXCHANGE. 


No.  3.  —  Abrey  v.  Crux.  —  Kule. 


Frank  v.  Wessels,  64  New  York,  158;  at  or  within  a  certain  time  after  one's 
death.  Conn  v.  Thornton,  46  Alabama,  587;  Bristol  V.  Warner,  19  Connecticut , 
7  ;  Worth  v.  Case,  42  New  York,  362  ;  a  stock  note  payable  as  demanded  within 
thirty  days  after  demand.  Protection  Ins.  Co.  v.  Bill,  31  Connecticut,  534  : 
Stillwell  v.  Craig,  58  Missouri,  24  ;  Washington  County  M.  Ins.  Co.  v.  A/iZA  r 
26  Vermont,  77. 

/ra  Frank  v.  Wessefa,  supra,  the  Court  observe  :  "  In  the  case  of  Patterson 
v.  Poindexter,  6  Watts  &  S.  227  (Pennsylvania),  there  was  an  express  prom- 
ise to  pay ;  and  the  intimation  as  to  effect  of  the  clause  requiring  a  return 
is  not  authoritative,  and  has  not  been  followed  in  this  State  or  elsewhere. 
Pars.  Bills  and  Notes,  26,  and  cases  cited." 

A  statement  in  the  note  that  it  is  accompanied  by  collateral  security  does 
not  destroy  its  negotiability.  Valley  Nat.  Bank  v.  Crowell,  148  Pennsylvania 
State,  284;  33  Am.  St.  Rep.  824.  Contra,  Coslello  v.  Crowell,  127  Massachu- 
setts, 293  ;  34  Am.  Pep.  367. 

The  negotiability  of  a  note  given  for  land  is  not  affected  by  the  recital  in 
it  of  the  fact  that  it  is  secured  by  a  lien  on  the  land.  Duncan  v.  Louisville, 
13  Bush  (Kentucky),  378  ;  26  Am.  Rep.  201 ;  Webb  v.  Hoselton,  4  Nebraska, 
308  ;  19  Am.  Rep.  638. 

A  note  given  for  goods  is  not  rendered  non-negotiable  by  its  recital  that 
title,  ownership,  and  possession  of  the  goods  does  not  pass  till  payment. 
Heard  v.  Dubuque  Co.  Bank,  8.  Nebraska,  10;  30  Am.  Pep.  811.  But  see 
Kimball.  Co.  v.  Mellon,  80  Wisconsin,  133,  holding  that  a  provision  for  the  sale, 
before  its  maturity,  of  collateral  securities,  and  the  application  of  the  proceeds 
to  the  payment  of  the  note,  the  balance,  if  any,  to  become  due  immediately, 
destroyed  the  negotiability  of  a  note.  See  1  Daniel  Negotiable  Instruments, 
s;  52.  ' 

Mr.  Daniel  says  (1  Negotiable  Instruments,  sec.  46)  that  the  doctrine  of 
Andrews  v.  Franklin,  1  Strange,  24,  and  Evans  v.  Underwood,  1  Wils.  262, 
that  a  note  payable  at  a  certain  time  after  a  government  ship  is  paid  off  is 
negotiable, because  government  is  sine  to  pay,  "has  been  justly  criticised  and 
distrusted,"  citing  1  Parsons  on  Bills  and  Notes,  40  ;  Edwards  on  Bills,  142. 


No.  3.  — ABREY  v.   CRUX. 

(1809.) 

No.  4.  — BELL  v.   LORD  INGESTRE. 
(1848.) 

RULE. 

Witen  a  bill  of  exchange  has  been  signed  and  delivered 
by  a  person  with  the  intention  that  he  should  be  liable 
upon  it,  the  bill  constitutes  a  contract  in  writing,  and  parol 
evidence  is  not  admissible  to  contradict  or  vary  the  terms 
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of  the  liability.  But  parol  evidence  is  admissible  as  be- 
tween the  immediate  parties  to  the  transaction  —  (a)  to  im- 
peach the  consideration  for  the  bill,  or  —  (6)  to  show  that 
the  delivery  was  not  made  with  the  intention  that  the  bill 
should  operate  as  a  contract ;  or  was  conditional,  that  is  to 
say,  made  with  the  intention  that  the  liability  should  arise 
only  upon  a  condition  precedent. 

Abrey  v.   Crux. 

L.  R.,  5  C  P.  37-46  {<.  <  .  39  L.  J.  C.  P.  9-13). 

Action  by  the  payee  against  the  drawer  of  a  bill  of  ex-        [37] 
change  for  £200  accepted  by  one  Arthur  Crux,  payable  to 
the  order  of  the  plaintiff  twelve  months  after  date. 

Third  plea,  that  the  defendant  drew  the  bill  and  delivered  the 
same  to  the  plaintiff'  for  the  accommodation  of  one  Arthur  Crux, 
and  as  surety  for  him  for  the  payment  of  the  said  bill ;  that,  save 
as  aforesaid,  there  never  was  any  value  or  consideration  for  the 
drawing,  delivery,  or  payment,  of  the  bill  by  the  defendant;  that, 
at  the  time  the  defendant  so  drew  and  delivered  the  bill  to  the 
pLuntiff,  it  was  agreed  by  and  between  the  plaintiff  and  defendant 
an  1  Arthur  Crux,  that  Arthur  Crux  should  deposit  with  the  plain- 
tiff certain  securities,  to  lie  held  by  the  plaintiff  as  security  for  the 
due  payment  of  the  lull,  and,  in  case  the  bill  should  not  be  duly 
paid,  that  the  plaintiff  should  sell  and  dispose  of  the  securities,  and 
apply  the  proceeds  thereof  in  payment  ami  liquidation  of  the  bill, 
and  that,  until  the  plaintiff  should  have  so  sold  and  disposed  of  the 
securities,  the  defendant  should  not  be  liable  for  or  be  sued  upon 
the  bill ;  that  Arthur  Crux  deposited  the  securities  as  aforesaid 
with  the  plaintiff,  and  he  received  and  had  the  same  for  the  pur- 
pose and  on  the  terms  aforesaid  ;  and  that  the  plaintiff  did 
not  *  before  the  commencement  of  the  suit  sell,  realise,  or  [*  38] 
dispose  of  the  securities  or  any  part  thereof,  and  the  plain- 
tiff still  held  the  same.     Issue  thereon. 

At  the  trial  before  Keating,  J.,  at  the  sittings  in  Middlesex  after 
last  Easter  Term,  it  was  objected  on  the  part  of  the  plaintiff  that 
the  agreement  alleged  in  the  third  plea  ^assuming  it  to  have  been 
made),  not  being  in  writing,  did  not  sustain  the  plea,  and  that  oral 
evidence  of  it  was  inadmissible:  and  Young  v.  Austen,  L.  P.,  4  C. 
P.  553;  38  L.  J.  C.  P.  233  was  cit  ' 


196  BILL   OF   EXCHANGE. 


No.  3.  —  Abrey  v.  Crax,  L.  R.,  5  C.  P.  38,  39. 


For  the  defendant,  reliance  was  placed  on  Pike  v.  Street,  M.  & 
M.  226. 

The  learned  Judge  rejected  oral  evidence  of  the  agreement,  and  a 
verdict  was  taken  for  the  plaintiff  for  the  amount  of  the  bill,  with 
leave  for  the  defendant  to  move  for  a  new  trial  if  the  Court  should 
be  of  opinion  that  oral  evidence  was  admissible  to  prove  the  plea; 
it  being  agreed  that,  if  the  point  of  law  should  be  decided  in  the 
defendant's  favour,  a  new  trial  should  be  had  (for  the  purposes  of 
costs  to  be  treated  as  an  adjournment)  in  order  to  try  whether  or 
not  such  an  agreement  was  made  as  alleged. 

H.  James,  Q.  C,  in  Trinity  Term,  obtained  a  rule  nisi. 

Channel!  (Huddleston,  Q.  C,  with  him),  showed  cause.  The  oral 
evidence  was  rejected  upon  the  authority  of  Young  v.  Austen,  where 
this  Court  held  a  plea,  setting  up  a  similar  condition  in  answer  to 
an  action  upon  the  bill,  to  be  good  only  upon  the  ground  that  the 
contemporaneous  agreement  must  be  assumed  to  have  been  in  writ- 
ing. The  only  possible  distinction  between  that  case  and  the 
[•resent  is,  that  there  the  action  was  against  the  acceptor,  and  here 
against  the  drawer.  That  this  distinction  makes  a  difference,  how- 
ever, is  not  suggested  in  Hoarc  v.  Graham,  3  Camp.  57;  13  K.  R. 
752  ;  Free  v.  Hawkins,  8  Taunt.  92  ;  Moseley  v.  Hanford,  10  B.  &  C. 
729  ;  or  Foster  v.  Jolly,  1  C.  M.  &  R  703  ;  4  L.  J.  (N.  S.)  Ex.  65,— 
the  authorities  which  are  mainly  relied  on  in  Byles  on  Bills,  9th  ed. 
96,  for  the  position  that  "no  mere  oral  agreement  can  have  any 
effect  at  law  in  controlling  the  instrument,  if  contemporaneous 
with  the  milking  of  it;  for  that  would  be  to  allow  oral  evidence  to 
vary  a  written  contract."  The  only  case  which  bears  a 
39]  different  *  aspect  is  Pike  v.  Street.  In  Bayley  on  Bills,  6th 
ed.,  by  Dowdeswell,  p.  497,  n.,  the  case  is  thus  observed  on  : 
"This  case  seems  to  be  at  variance  with  Hoare  v.  Graham;  but,  as 
a  verdicl  was  found  for  the  plaintiff,  possibly  the  evidence  of  the 
agreemenl  was  of  a  very  unsatisfactory  nature,  and  therefore  Lord 
Tenterden  preferred  leaving  the  matter  to  the  jury.  In  Foster  v. 
Jolly,  Parke,  I'.,  refers  this  ease  to  the  class  in  which  the  consid- 
eration has  been  contradicted,  and  observes  that  evidence  of  the 
iinent  was  admissible,  inasmuch  as  it  negatived  consideration 
between  the  indorserand  indorsee.  On  these  grounds  it  should  not 
be  regarded  as  a  case  impugning  the  position  in  the  text."  Tf  there 
be  a  contract  between  the  plaintiff  and  the  defendant,  it  can  only  be 
the  contract  which  appears  on  the  face  of  the  bill.     In  Byles  on. 
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Bills,  187,  9th  ed.,  citing  Hoare  v.  Graham,  3  Camp.  57;  13  R.  R. 
752;  Adams  v.  Wardley,  1  M.  &  W.  374;  5  L.  J.  (X.  S.)  Ex.  158  ; 
Besant  v.  'V(,.s-*,  10  C.  B.  S95 ;  20  L.  J.  C.  P.  173;  and  Bowerbank 
v.  Monteiro,  -4  Taunt.  844 ;  14  R.  R.  079,  it  is  said:  "A  mere  oral 
condition  (at  least,  if  contemporaneous  with  the  acceptance^)  is  in- 
admissible in  evidence  to  qualify  the  absolute  written  engagement, 
even  between  the  original  parties.  'This  would  be,'  says  Lord 
Ellenborough,  '  incorporating  with  a  written  contract  an  incon- 
gruous parol  condition,  which  is  contrary  to  first  principles.'  And, 
though  the  condition  be  written  on  a  distinct  paper,  it  cannot  lie 
available  against  an  indorsee  ignorant  of  the  existence  of  such  a 
paper."  It  being  clearly  settled  that,  as  against  the  acceptor,  the 
contract  cannot  be  varied  by  a  contemporaneous  oral  agreement, 
the  only  question  is  whether  the  same  reasoning  does  not  apply  to 
any  other  party  to  the  bill. 

H.  James,  Q.  C,  in  support  of  the  rule.  The  evidence  tendered 
was  admissible  upon  two  grounds ;  first,  in  order  to  show  what  was 
the  real  consideration  as  between  the  parties;  secondly,  that  the 
contract  of  the  defendant  as  drawer  and  iudorser  was  suspended 
until  certain  events  mentioned  in  the  plea  had  happened.  Tin' 
condition  of  a  drawer  or  indorser  is  precisely  the  same:  both  are 
immediate  parties.  The  drawer  makes  no  contract  in  writing  on 
the  terms  appearing  on  the  face  of  the  bill.  He  is  simply  a  person 
writing  a  letter.  He  does  not  in  terms  contract  to  pay  the 
*  indorsee;  as  between  them,  the  only  contract  which  is  [*40] 
implied  is  one  of  suretyship.  Both  drawer  and  indorser 
are  but  sureties.  The  position  of  the  drawer  with  regard  to  the 
payee  is  the  same  as  that  of  the  indorser  with  reference  to  any 
subsequent  indorsee.  The  general  doctrine  is  thus  laid  down  by 
Maule,  J.,  in  Castrique  v.  Buttigieg,  10  Moo.  P.  C.  94,  108:  "The 
liability  of  an  indorser  to  his  immediate  indorsee  arises  out  of  a 
contract  between  them;  and  this  contract  in  no  case  consists  exclu- 
sively in  the  writing  popularly  called  an  indorsement,  and  which  is 
indeed  necessary  to  the  existence  of  the  contract  in  question:  but 
that  contract  arises  out  of  the  written  instrument  itself,  the  deliv- 
ery of  the  bill  to  the  indorsee,  and  the  intention  with  which  that 
delivery  was  made  and  accepted,  as  evinced  by  the  words,  either 
written  or  spoken,  of  the  parties,  and  the  circumstances  (such  as 
the  usage  of  the  place,  the  course  o?  dealing  between  the  parties, 
and  their  relative  situations)  under  which  the  delivery  takes  place  : 
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thus,  a  bill  with  an  unqualified  written  indorsement  may  be  deliv- 
ered and  received  for  the  purpose  of  enabling  the  indorsee  to  receive 
the  money  for  account  of  the  indorser,  or  to  enable  the  indorsee  to 
raise  money  for  his  own  use  on  the  credit  of  the  signature  of  the 
indorser,  or  with  an  express  stipulation  that  the  indorsee,  though 
for  value,  is  to  claim  against  the  drawer  and  acceptor  only,  and  not 
against  the  indorser,  who  agrees  to  sell  his  claim  against  the  prior 
parties,  but  stipulates  not  to  warrant  their  solvency.  In  all  these 
cases,  the  indorser  is  not  liable  to  the  indorsee  ;  and  they  are  all  in 
conformity  with  the  general  law  of  contracts,  which  enables  paities 
to  them  to  limit  and  modify  their  liabilities  as  they  think  fit,  pro- 
vided they  do  not  infringe  any  prohibitory  law."  There  are  m  my 
authorities  to  show  that  the  intention  of  the  parties  to  a  contract 
may  be  shown  by  a  contemporaneous  agreement,  whether  oral  or 
written,  provided  such  contemporaneous  agreement  does  not  vary  or 
contradict  or  operate  in  defeasance  of  the  contract  declared  on,  but 
merely  suspends  the  commencement  of  the  obligation  ;  sucb  as 
Davis  v.  Jones,  17  C.  B.  625;  25  L.  J.  C.  P.  91  ;  Pym  v.  ( 'ampbdl, 
6  E.  &  B.  370  ;  25  L.  J.  Q.  B.  277;  Wallis  v.  Littell,  11  C.  B.  N.  S. 
369;  31  L.  J.  0.  P.  100.     In  Thompson,  v.  Clubley,  1  M.  &  W.  212  ; 

5  L.  J.  (N.  S.)  Ex.  114,  in  an  action  by  indorsee  against  ac- 
[*  41]     ceptor,  *  it  was  held  competent  to  the  latter  to  show  tAat 

at  the  time  of  the  acceptance  it  was  agreed  that  the  I  till 
when  due  should  be  taken  up  by  the  plaintiff,  —  on  the  ground  that 
it  was  a  collateral  agreement  that  the  plaintiff  would  not  enforce 
the  contract  upon  the  bill.  In  Lloyd  v.  Howard,  15  Q.  B.  995  ;  20 
L.  J.  Q.  B.  1,  the  jury  found  that  the  drawer  wrote  his  name  on  the 
bill  and  handed  it  to  one  Milton  that  Milton  might  get  it  discounted, 
which  was  not  done,  and  that  the  plaintiff  received  the  bill  from 
Milton  when  overdue,  and  without  consideration  ;  and  it  was  held 
that  this  was  no  indorsement,  In  Byles  on  Bills,  9th  ed.  147,  it  is 
said,  upon  the  authority  of  Pike  v.  Street  and  other  cases,  that,  "if 
there  be  a  written  or  even  a  verbal  agreement  between  an  indorser 
and  his  immediate  indorsee  that  the  indorsee  shall  not  sue  the  in- 
dorser, but  the  acceptor  only,  it  has  been  held  that  such  an  agree- 
ment is  a  good  defence  on  the  part  of  the  indorser  against  his 
immediate  indorsee  suing  in  breach  of  the  agreement."  "Indeed, 
the  contract  between  indorser  and  indorsee  does  not  consist  exclu- 
sively of  the  writing  popularly  called  an  indorsement,  though  that 
indorsement  be  a  necessary  part  of  it.     The  contract  consists  partly 
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of  the  written  indorsement,  partly  of  the  delivery  of  the  bill  to  the 
indorsee,  and  may  also  consist  partly  of  the  mutual  understanding 
and  intention  with  which  the  delivery  was  made  by  the  indorser 
and  received  by  the  indorsee.  That  intention  may  be  collected 
from  the  words  of  the  parties  to  the  contract,  either  spoken  or  writ- 
ten," &c.  In  the  5th  American  edition  of  Byles  on  Bills,  p.  17.", 
some  American  authorities  are  cited  to  show  that  such  evidence  as 
this  may  be  given. 

[WlLLES,  J.     If  the  agreement   is  void,  what  becomes   of   the 
securities  ?] 

Channel  1.     The  surety  paying,  he  would  be   entitled  to   them. 
S  •  >  Pearl  v.  Deacon,  24  Beav.  1S6  ;  Ewart  v.  Latta,  4  Macq.  083. 

Bovill,  0.  J.  I  am  of  opinion  that  the  oral  evidence  of  the 
agreement  mentioned  in  the  third  plea  was  properly  rejected,  and 
that  the  rule  must  be  discharged.  The.  contract  entered  into  by 
the  defendant  was  a  contract  in  writing  by  his  signature  to  the 
bill  as  drawer,  which  imports  a  liability  on  the  defendant  to  pay 
the  amount  on  default  of  the  acceptor  and  notice  to  the  de- 
fendant of  *  such  default.  That  which  the  plea  attempts  to  [*42] 
set  up  is,  that  the  defendant,  at  the  time  he  signed  the  bill 
as  drawer,  entered  into  a  contract  under  which  the  payment  was  to 
be  made  at  a  different  time  and  in  a  different  manner  from  that 
which  the  bills  imports,  —  an  agreement,  in  short,  which  contra- 
dicts the  written  contract,  and  oral  evidence  of  which  is  inadmissible, 
according  to  the  authority  of  numerous  decisions  ;  amongst  others, 
Hoare  v.  Graham,  3  Camp.  57  ;  13  11.  Pi.  752,  and  Free  v.  Hawkins, 
8  Taunt.  92,  which  were  confirmed  by  Moseley  v.  Ranford,  10  15.  & 
C.  729,  and  other  cases,  and  adopted  in  the  recent  case  in  this 
Court  of  Young  v.  Austen,  L.  Pi.,  4  C.  P.  ",:)  ■  38  L.  J.  C.  P.  23,8. 
Mr.  James  in  his  argument  relied  mainly  upon  two  authorities, 
viz.  a  passage  in  the  judgment  of  Maule,  J.,  in  the  Privy  Council, 
in  Oastrique  v.  Buttigieg,  10  Moo.  P.  C.  94.  108.  and  the  case  of 
Wallis  v.  Littell,  11  C.  B.  X.  S.  369  :  81  L.  J.  C.  P.  100.  The  facts 
of  Castrique  v.  Buttigieg  did  not  raise  the  precise  point  which  arises 
here.  Certain  general  principles  are  there  laid  down,  in  which  I 
fully  agree.  The  mere  signature  does  not  make  a  contract.  To 
constitute  a  contract,  there  must  be  a  delivery  over  of  the  instru- 
ment by  the  drawer  or  indorser  for  a  good  consideration  :  and  as 
-'"in  as  these  circumstances  take  place  the  contract  is  complete, 
and  it  becomes  a  contract  in  writing.      The   question   there  was, 
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whether  an  agent  who  received  money  abroad  for  his  principal 
here,  remitting  it  to  him  by  means  of  bills  of  exchange  which  he 
indorsed  without  reservation,  was  liable  to  his  principal  on  such 
indorsements,  on  failure  of  the  acceptors  to  pay  the  bills.     Upon 

the  facts  and  correspondence  it  was  found  that  the  agent  put  his 
name  on  the  bills,  not  intending  his  signature  to  operate  as  an 
indorsement  in  the  ordinary  way,  but  merely  for  the  purpose  of 
their  more  convenient  and  safe  transmission.  In  reality,  the  facts 
showed  no  consideration.  The  case  therefore  is  essentially  differ- 
ent from  the  present,  where  the  bill  was  drawn  and  delivered  over 
to  the  payee  with  the  intent  that  the  drawing  should  be  operative 
as  the  drawing  of  a  bill.  The  ground  of  the  decision  in  the  other 
case  relied  on,  JVallis  v.  Littell,  was,  that,  upon  the  facts,  the  oral 
agreement  set  up  was  not  a  variation  or  defeasance  of  the  written 
agreement  declared  on,  but  was  merely  offered  to  show  that 
[*  43]  the  *  written  agreement  was  not  to  take  effect  until  the  hap- 
pening of  a  given  event.  But,  in  tl>e  course  of  the  judgment, 
Erie,  C.  J.,  says  that,  if  the  oral  agreement  was  a  defeasance  merely, 
it  would  have  been  in  contradiction  of  the  written  agreement,  and 
therefore  would  not  have  been  admissible  in  evidence.  The  present 
case  consequently  stands  unaffected  by  any  adverse  authority. 
The  evidence  offered  would  clearly  vary  the  contract  which  ap- 
peared on  the  face  of  the  bill,  and  was  properly  rejected.  The  rule 
must,  I  think,  be  discharged. 

Willes,  J.  I  must  confess  I  should  have  been  better  satisfied 
if  the  Court  could  have  arrived  at  another  conclusion  in  this  case  ; 
for  I  entertain  great  doubt  as  to  the  propriety  of  excluding  the 
parol  evidence.  This  does  not  fall  within  that  class  of  cases  where 
there  has  been  a  collateral  agreement  that  the  bill  shall  not  be 
paid  at  maturity,  or  postponing  the  payment  under  circumstances 
which  do  not  affect  the  original  consideration.  The  bill  was  in 
fact  drawn  and  delivered  by  the  defendant  for  the  debt  of  tin- 
acceptor  and  as  his  surety.  It  does  not  clearly  appear  on  the  face 
of  the  plea  whether  or  not  the  plaintiff  knew  that  the  defendant 
drew  the  bill  as  a  surety  ;  but  probably  be  did  know  it,  as  he  took 
certain  securities  from  the  acceptor.  The  agreement  alleged  in  the 
third  plea  is,  that,  if  the  bill  should  not  be  duly  paid,  the  plaintiff 
would  sell  the  securities  and  apply  the  proceeds  in  liquidation  of 
tin'  bill,  and  that,  until  the  plaintiff  should  have  so  sold  the  securi- 
ties, the  defendant  should  not  be  sued  upon  the  bill.      That  is  not 
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like  the  agreement  set  up  in  JToare  v.  Graham,  or  in  Young  v. 
Austen,  where  the  agreement  was  that  the  bill  should  be  renewed: 
nor  is  it  like  the  agreement  in  Free  v.  Hawkins,  which  was  set  up 
for  the  purpose  of  postponing  the  time  for  payment  out  of  a  fund 
within  the  control  of  the  maker  of  the  note,  and  not,  as  here, 
under  the  control  of  the  plaintiff,  and  providing  for  a  means  of 
payment  of  the  bill.  So,  Foster  v.  Jolly  was  a  case  where  it  was 
attempted  to  set  up  an  agreement  that  the  payment  of  the  bill  was 
to  be  contingent  on  the  happening  of  a  certain  event,  and  the  case 
did  not  turn  on  the  payment  being  out  of  a  fund  which  was 
*  under  the  control  of  the  plaintiff  himself.  These  cases  are  [*  44] 
all  distinguishable,  inasmuch  as  they  were  cases  where  the 
defendants  were  held  not  to  be  entitled  to  contradict  by  parol  evi- 
dence a  written  contract  which  was  as  complete  at  the  time  it  was 
entered  into  as  it  ever  was  intended  to  be,  for,  as  Lord  ELLEN- 
borough  says,  it  would  be  contrary  to  first  principles  to  incor- 
porate with  a  written  contract  an  incongruous  parol  condition. 
This,  however,  is  a  case  in  which  I  should  have  wished  to  uphold 
the  agreement;  not,  perhaps,  exactly  as  is  put  in  the  plea,  viz.  an 
agreement  to  provide  a  fund  out  of  which  the  bill  was  in  a  certain 
event  to  be  satisfied,  but  rather  as  a  pre-arranged  mode  of  payment 
of  the  bill  out  of  the  proceeds  of  the  securities  mentioned,  with  an 
agreement  that  until  the  plaintiff  should  have  made  those  securi- 
ties available  it  was  not  to  be  a  bill  enforceable  against  the  de- 
fendant at  all.  I  see  nothing  in  that  which  is  at  all  inconsistent 
with  any  principle  of  law.  And  I  do  not  see  why  we  should  not 
make  a  precedent,  to  meet  the  circumstances  and  the  merits  of  the 
particular  case.  The  law  as  to  bills  of  exchange  constitutes  an 
exception  to  that  relating  to  ordinary  contracts,  with  respect  to  the 
discharge  by  parol  of  the  obligation  created  thereby;  as  is  exem- 
plified by  the  case  of  Foster  v.  Dawber,  6  Ex.  839;  20  L.  J.  Ex. 
•'585.  1  do  not  see  why  we  should  not,  in  a  novel  case  to  which  no 
distinct  law  is  applicable,  rather  follow  the  justice  of  the  case  than 
strive  to  bring  the  case  within  a  principle  which  will  defeat  jus- 
tice. For  these  reasons,  I  entertain  great  doubt,  though  I  do  not 
feel  so  strongly  on  the  subject  as  absolutely  to  dissent  from  the 
judgment  of  the  rest  of  the  Court. 

Keating,  J.  I  should  have  been  desirous,  like  my  Brother 
V\  illes,  if  we  could  consistently  have  done  so,  to  decide  in  favour 
of  the  admissibility  of  this  evidence,  because  it  is  excluded  only  by 
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reason  of  a  rigid  rule  of  law  laid  down  for  the  general  benefit  of 
suitors,  but  which  nevertheless  in  sonic  cases  works  hardship.  As 
far,  however,  as  I  am  aware,  upon  the  authorities  on  the  subject 
of  bills  of  exchange,  it  has  always  been  laid  down  as  an  inflexible 
rule  that  you  cannot  by  parol  evidence  contradict  the  terms  of  the 
written  contract,  though  you  may  negative  the  consideration,  as 
between  the  immediate  parties.  The  bill  here  was  drawn 
[*45]  by  the  *  defendant  upon  Arthur  Crux,  payable  to  the  plain- 
tiff. The  plea  is,  that,  at  the  time  the  defendant  drew  and 
delivered  the  bill  to  the  plaintiff,  it  was  agreed  between  the  plain- 
tiff and  defendant  and  Arthur  Crux  that  Arthur  Crux  should 
deposit  certain  securities  with  the  plaintiff,  and  that,  in  case  the 
bill  should  not  be  duly  paid,  the  plaintiff  should  sell  the  securities 
and  apply  the  proceeds  in  liquidation  of  the  bill,  and  that,  until 
the  plaintiff  should  have  so  sold  the  securities,  the  defendant 
should  not  be  called  upon  to  pay  the  bill.  It  seems  to  me  that 
that  does  not  touch  the  consideration,  but  sets  up  an  agreement 
for  the  postponement  of  the  defendant's  liability  contrary  to  the 
contract  on  the  face  of  the  bill.  I  am  not  aware  of  any  case  where 
it  has  been  held  that  parol  evidence  is  admissible  for  that  object  : 
and  there  are  many  cases  to  the  contrary.  In  Foster  v.  Jolly,  it 
was  sought  to  give  evidence  to  qualify  the  defendant's  liability  on 
a  note  by  showing  an  agreement  that  it  was  not  to  be  paid  if  a 
verdict  was  obtained  in  an  action  then  pending  between  other  par- 
ties,—  an  agreement  not  very  dissimilar  to  the  present.  But 
Parke,  B.,  said,  1  C.  M.  &  It.  at  p.  708  :  "  The  general  rule  is,  that 
the  maker  is  at  liberty  to  contradict  the  value  as  between  himself 
and  the  party  to  whom  he  gave  the  note  ;  but  he  is  not  at  liberty  to 
contradict  the  express  contract  to  pay  at  a  specified  time."  That  is 
precisely  what  this  plea  seeks  to  do.  The  defendant  says  he  is  not 
liable  to  pay  at  the  expiration  of  the  twelve  months  stipulated  by 
tin;  bill,  but  only  upon  the  happening  of  an  event  which  is  al- 
together collateral  to  and  independent  of  the  contract  created  by 
the  bill.  None  of  the  cases  referred  to  in  Byles  on  Bills  warrant 
this  contention.  The  only  authority  which  looks  at  all  like  an 
exception  is  Pike  v.  Street,  M.  &  M.  226.  But  the  observation  of 
Parke,  B.,  in  Faster  v.  Jolly,  shows  that  that  in  truth  is  not  an 
exception  at  all.  Under  these  circumstances,  I  feel  reluctantly 
constrained  to  come  to  the  conclusion  that  the  evidence  offered 
was  not  admissible,  and  that  the  rule  must  be  discharged. 
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Br..ETT,  J.  I  agree  that  the  evidence  was  not  admissible  because 
it  did  not  impeach  the  consideration  for  the  hill,  or  show  that  it 
had  x  ailed,  or  set  up  any  agreement  to  suspend  the  com- 
mencement of  *  the  defendant's  liability.  it  attempts  to  [*  46] 
alter  or  limit  the  defendant's  liability  as  it  appears  on  the 
face  \/f  the  bill,  viz.  to  pay  the  bill  at  maturity  in  the  event  of  the 
acceptor  failing  to  do  so.  The  plea  in  substance  is  that  the  de- 
fendant agreed  with  the  plaintiff  that  he  should  not  be  called  upon 
to  pvy  the  bill  until  the  plaintiff  should  have  realized  certain 
secaiities  which  the  acceptor  had  deposited  with  him.  The  con- 
sideration for  the  defendant's  becoming  the  drawer  of  the  bill 
probably  was  that  the  plaintiff'  should  forbear  to  sue  Arthur  Crux 
for  a  debt  then  due,  or  should  discount  the  bill  for  Arthur  Crux. 
The  fact  of  security  being  given,  or  of  the  plaintiffs  failure  to 
realise  the  security,  does  not  alter  or  impeach  the  consideration. 
The  parol  agreement  does  not  postpone  the  liability  of  the  defend- 
ant as  drawer  of  the  bill,  but  limits  his  liability  as  defined  by  tin- 
bill.  There  are  many  authorities  to  show  that  an  acceptor  cannot 
do  this;  and,  though  there  is  no  express  decision  upon  the  point, 
I  ar.i  not  aware  that  there  is  any  distinction  between  the  case  of 
an  i  cceptor  and  that  of  a  drawer  or  an  indorser.  The  contract 
of  the  drawer  is  as  much  a  contract  on  the  face  of  the  bill  as  that 
of  the  acceptor.  I  agree  that  Young  v.  Austen  is  not  an  authority  on 
the  subject.  Tt  did  not  decide  whether  the  agreement  to  vary  the 
ter-.is  of  the  bill  must  be  in  writing  or  not;  but  only  that,  if  the 
law  required  it  to  be  in  writing,  it  must  be  assumed  on  the  plead- 
ings there  that  it  was  in  writing.  The  present  case  raises  the 
precise  question ;  and  I  agree  with  my  Lord  and  my  Brother 
Keating  that  the  agreement  must  be  in  writing. 

Rule  discharged. 

No.  4.  —  Bell  v.  Lord  Ingestre. 

12  Q.  B.  317-020  (s.  c.  19  L.  J.  Q.  B.  71-72). 

Assumpsit    upon    two   bills   of    exchange,   drawn   by  one  [317] 
Edwards,    the    one    for   £2000.    the    other   for   £2118   10s., 
accepted  by  defendant,  and  by  Edwards  indorsed  to  the  Newcastle 
upon  Tyne  Joint  Stock  Banking  Company.     Pleas  (among  others  >, 
traversing  the  indorsements  respectively. 

On  the  trial,  before  Wightman,   J.,   at  the  Liverpool   summei 
assizes,    1847,    the    plaintiff    proved     Edwards's    handwriting    to 
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[*  318]  the  indorsements.  The  defendant,  in  *  answer,  gave  evi- 
denee  that,  on  the  8th  of  April,  1845,  on  which  day  the 
bills  bore  date,  Edwards  was  liable  to  the  Banking  Company  to 
the  amount  of  about  £4000  on  several  overdue  bills ;  that  Edwards 
on  that  day  procured  defendant's  acceptance  to  the  two  bills  in 
question,  and  transmitted  them  by  letter  to  the  Company  with  his 
name  indorsed  upon  them,  for  the  express  purpose  of  retiring  the 
overdue  bills,  and  on  the  express  condition  that  such  last  men- 
tioned bills  should  be  returned  to  him  by  the  next  post;  which 
condition  had  never  been  complied  with.  Under  these  circum- 
stances it  was  contended  that  the  defendant  was  entitled  to  the 
verdict  upon  the  issues  as  to  the  indorsements.  The  learned 
Judge  ruled  that  the  defence  should  have  been  specially  pleaded, 
and  was  not  admissible  in  support  of  pleas  merely  traversing  the 
indorsement.  Verdict  for  plaintiff,  with  leave  to  move  to  enter  a 
verdict  for  defendant.  Martin,  in  Michaelmas  term  last,  obtained 
a  rule  nisi  accordingly. 

Knowles,  Watson,  and  Unthank  now  showed  cause.  Tl  may  be 
conceded  that,  if  a  person  indorse  a  bill  for  a  particular  purpose, 
and  the  indorsee  negotiate  it  without  consideration,  and  in  contra- 
vention of  such  purpose,  trover  may  be  maintained  for  the  bill. 
Goggcrley  v.  Cuthbcrt,  2  Bos.  &  P.  (X.  R)  170;  9  R  R.  632.  But 
such  circumstances  would  not  support  a  plea  traversing  the  indorse- 
ment. In  the  present  case  the  condition  of  the  indorsement  Mas 
been  broken ;  and  the  title  to  the  bill  is  thereby  revested  in  ihe 
indorser ;  but  it  cannot  be  said  that  he  did  not  indorse.  Marston  v. 
Allen,  8  M.  &  W.  494, 11  L.  J.Ex.  122,  and  Adams  v.  Jones,  12 
[*  319]  A.  &  E.  455,  9  L.  J.  Q.  B.  407,  are  *  distinguishable  ;  for 
in  those  cases  there  was  no  intention  to  indorse  at  all  to 
the  alleged  indorsee. 

Martin  (with  whom  was  F.  Robinson),  contra.  The  condition  of 
the  indorsement  was  a  condition  precedent ;  there  was  no  intention 
to  indorse,  in  the  sense  given  to  the  word  "indorse  "  in  Marston  v. 
Allen,  Adams  v.  Jones,  and  Goggerley  v.  CuthberL  "When  the  bills 
were  sent  by  Edwards  to  the  Company,  with  his  name  on  the  back 
of  them,  he,  in  effect,  said,  "until  you  give  back  the  old  bills,  you 
are  not  to  have  any  interest  in  the  new  bills."  The  bills  were 
delivered  as  a  mere  escrow,  as  was  said  by  Heath,  J.,  in  Goggerley  v. 
Cuthbert.  If  Edwards  had  been  sued  on  them  and  had  pleaded 
specially,  the  plea  would  have  been  an  argumentative  traverse  of 
the  indorsement.     (He  was  then  stopped  by  the  Court.) 
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Lord  Denman,  C.  J.  I  think  it  impossible  to  distinguish  this 
case  from  Marston  v.  Allen  and  Adams  v.  Jones.  It  is  a  singular 
sort  of  escrow ;  for  the  hills  were  delivered  to  the  parties  who,  in 
the  event  of  their  performing  a  certain  act,  were  to  be  benefited  by 
them.  But  still  I  think  they  were  delivered  to  them  as  mere 
trustees,  and  that  the  same  principle  applies. 

Patteson,  J.  I  think  this  case  is  within  the  principle  of 
Marston  v.  Allen  and  Adams  v.  Jones.  The  facts  here  are  of  a 
different  character  in  some  respects ;  for  in  those  cases  it  was  not 
intended  that  the  transferee  should  ever  take  any  interest 
in  the  bills.  But  I  *  think  that  makes  no  difference ;  for  [*  320] 
here  it  was  not  intended  that  the  transferees  should  take 
any  interest  until  the  old  bills  were  returned;  and,  until  that  time, 
it  is  the  same  thing,  in  principle,  as  if  it  had  been  intended  that 
no  interest  should  pass  at  any  time.  The  bills  were  received  on 
terms  which  were  not  satisfied ;  and  there  was  no  indorsement. 

Coleridge,  J.  If  there  had  been  in  this  ease  the  intervention  of 
a  third  party  as  agent  between  the  transferor  of  the  bills  and  the 
transferees,  for  the  purpose  of  handing  the  bills  over  on  perform- 
ance of  the  condition,  there  would  have  been  no  difficulty.  But, 
in  principle,  it  is  the  same  thing;  for,  until  the  condition  was 
pei  formed,  no  interest  was  to  pass  to  the  transferees. 

WlGHTMAN,  J.  I  have  had  great  doubt  whether  the  defence  was 
admissible  under  the  issue ;  for  this  ease,  in  its  facts,  seems  to  go 
farther  than  the  cases  cited.  But,  in  principle,  I  find  it  difficult  to 
distinguish  it  from  Marston  v.  Allen.  The  analogy  of  the  escrow- 
would  be  perfect,  if  the  delivery  of  the  bills  had  been  to  an  agent. 
The  principle  of  Marston  v.  Allen  is  that,  on  a  plea  traversing  the 
indorsement  of  a  bill,  its  delivery  with  intent  to  transfer  an  interest 
is  put  in  issue. 

Rule  absolute. 

ENGLISH  NOTES. 
See  Bills  of  Exchange  Act  1882.  section  21  (2). 

The  rule  applies  to  bills  of  exchange  the  ordinary  principle  established 
in  regard  to  written  contracts;  namely,  that  oral  evidence  is  inadmis- 
sible  to  contradict  or  vary  the  effect  of  the  writing.  But  parol  evi- 
dence is  admissible,  as  is  well  expressed  by  Chalmers  (4th  ed.  p.  57) 

"(a)  to  show  that  what  purports  to  be  a  complete  contract  has   never 
come  into  operative  existence;   or  (b)  to  impeach  the  consideration  for 
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the  contract;  or  (c)  to  show  that  tin-  contract  has  been  discharged  by 
payment,  release,  or  othervt 

So,  where  ;i  bill  was  mi  the  face  of  it  payable  at  six  months,  the 
acceptor  was  not  allowed  to  set  ii|>  a  parol  agreement  to  pay  by  instal- 
ment.-, one  of  which  <li<l  not  become  payable  until  after  the  due  date  of 
the  bill.     J!rs<n//\.  Cross  >  L851  i,  LO  C.  B.  895,  20  L.  J.  C.  P.  17;'.. 

So  parol  evidence  has  been  held  inadmissible  to  prove  a  note  expre 
to  l>e  a  security  lor  £500  and  interest,  to  have  been   intended  to  secure 
the  interest  only.      /////v.  Wilson  (L.d.l.  1873),  1..  K.,  8  Ch.  888     12 
L.  d.  Ch.  si  7;  i".»  I..  T.  238. 

And  so  a  parol  agreement  < temporaneous  with  a  promissory  note, 

to  the  effecl  that  the  note  though  payable  on  demand  should  no.  !><• 
enforced  for  three  years,  has  been  lield  inoperative.  Stott  v.  Wairl^mh 
(1883),  52  L.  J.  Q.  B.420;  48  I..  T.  .~>7 ! :  following  Woodbridg,  v. 
Spooner  (1819),  ;;  B.  &  Aid.  233.  (The  judgment  of  I)i:.\\i.\\.  J.,  in 
that  case  was  reversed  by  the  Court  of  Appeal  [Nov.  24,  1883],  53  L.  J. 
Q.  B.  47,  19  L.  T.  525,  upon  a  ground  not  relating  to  this  point  of  the 
judgment.) 

But  a  contemporaneous  agreement  in  writing  varying  the  terms  may 
be  given  effect  to,  e.g.  a  written  agreement  to  renew  the  l>ill  on  request. 
Maillard  v.  Page  (1870),  L.  R.,  5  Ex.312;  39  L.J.  Ex.  235;  23 
L.  T.  80. 

It  has  long  been  settled  law.  consistently  with  the  general  law  of 
contracts  (  Wake  v.  ETaiTop  (1861),  per  Bramwell,  15..  6  EL&  N.  77f>, 
30  L.  J.  Ex.  273,  at  p.  277),  that  the  delivery  of  a  hill  of  exchange  or 
promissory  note  may  be  conditional,  and  that  the  condition  will  be 
given  effect  to. 

Thus  it  was  decided  by  Eyre,  J.  (at  Nisi  1' fins.  1725),  m  Jeffries  v. 
Austin,  1  Str.  674.  that  an  action  would  not  lie  upon  a  promissory  note 
which  had  been  delivered  upon  a  condition,  and  the  condition  not  ful- 
iilled.  The  note  in  question  had  been  delivered  as  a  reward  in  case  the 
plaintiff  procured  the  defendant  to  be  restored  to  an  office,  which  lie  did 
not  effect. 

In  Seligmann  v.  Hath  (C  A.  in  Bank'cy,  1877).  37  L.  T.  488,  the 
Court  held  that  the  plaintiffs  were  entitled  to  recover  the  proceeds  of 
certain  bills  which  the  defendants  had  negotiated,  —  those  bills  having 
been  sent  them  on  the  faith  that  they  would  accept  the  bills,  which 
they  did  not.  The  principle  is  similar  to  that  of  the  well  known  case 
of  Shepherd  v.  Harrison  (1869,  1871).  L.  R..  4  Q.  B.  196,  493,  L.  R.,  5 
H.L.  110,  40  L.  J.Q.  B.  148,  24 L.  T.  857;  where  bills  of  lading  were 
sent  in  a  letter  requesting  acceptance  of  bills  of  exchange,  which  the- 
Courts  construed  as  a  delivery  of  the  bills  of  lading  with  the  intention 
of  making  a  conditional  transfer  of  the  property  in  the  goods. 
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The  nature  of  the  contract  entered  into  by  indorsement  will  be  more 
fnlly  considered  under  McDonald  v.  Whitfield,  No.  41  and  notes  post. 
As  the  contract  by  the  indorser  is  not  fully  expressed  upon  the  instru- 
ment itself,  there  is  more  room  for  the  admission  of  parol  evidence,  as 
to  what  is  the  contract  represented  by  the  transaction.  But  where  the 
ition  is  that  the  indorsement  and  delivery  should  only  operate 
conditionally,  the  principle  appears  to  be  the  same  as  that  which  applies 
to  the  delivery  by  the  drawer  or  acceptor.  And  where  the  hill  is 
indorsed  and  delivered  by  the  indorser  upon  a  condition,  the  condition 
will,  except  against  a  bond  fide  holder  for  value,  he  given  effect  to. 
Goggerleyv.Cuthbert  (1806),  1'  Bos.  &  P.  (N.  K.i  170.  9  K.  II.  632 
{per  Heath,  J.);  Exparte  Toogood  (1812),  1'.)  Yes.  229,  VI  R.  E. 
178;  Marston  v.  Allen  (1841),  S  M.  &  W.  194,  11  L.  J.  Ex.  122; 
Lloyd  v.  Howard  (1850),  L5  Q.  15.  995,  20  L.  J.  Q.  B.  1  ;  Denton  v. 
Peters (1870),  L.  K..  5  Q.  B.  17.~>,  23  L.  T.  281.  It  was  formerly  held 
that  if  a  bill  was  expressed  to  he  indorsed  conditionally,  the  acceptor 
paid  it  at  his  peril,  if  the  condition  were  not  fulfilled.  Chalmers.  4th 
ed.  p.  110;  Robertson  v.  Kensington  (1811),  1  Taunt.  ."><>.  But  this  is 
altered  by  Bills  of  Exchange  Ad  L882,  sect.  33. 

Idie  case  expressed  in  sect.  21  (2)  (//)  of  the  Hills  of  Exchange  Act 
1882,  where  the  delivery  is  "for  special  purposes  only,"  is  perhaps  an 
unnecessary  addition  to  the  terms  ••conditional  delivery."  An  instance 
of  the  principle  applied  to  an  indorsement  for  a  special  purpose  is  Lloyd 
v.  Howard  (1850),  15  »>.  B.  995,   20  L.J.  i).  B.  1. 

As  to  the  construction  of  a  hill  where  the  marginal  figures  differ  from 
the  sum  in  the  body  of  the  instrument,  see  Garrard  v.  Lewis  (1882). 
lo  Q.  B.  1).  30,  mentioned  in  notes  to  Master  v.  Miller,  "  Alteration," 
L'  K.  ('.  693. 

AMERICAN   NOTES. 

Tin-  doctrine  of  the  principal  cases  prevails  generally  in  this  country. 

The  firsl  branch  of  the  Rule  is  elementary.  Such  a  contract  is  no  more  to 
be  varied  by  parol  thanany  other  written  contract.  Seel  Danielon  Negotiable 
Instruments,  § 80 ;  Brow  neon  Parol  Evidence,  §  67  ;  Burnes  \.  Scott,  117  United 
States,  582;  WhUwell  v.  Winslow,  134  Massachusetts,  343;  McGrath  v.  Barnes, 
13  South  Carolina,  328;  Kelsey  v.  Chamberlain,  47  Michigan,  I'll:  Kulen- 
kampv.  Groff,  71  Michigan,  675;  15  Am.  St.  Rep.  l's:;.  and  other  cases  cited 
in  the  last-named  text-book.  This  extends  even  to  the  immediate  parties,  as 
held  in  many  cases. 

Branch  (")  of  the  second  pari  of  the  !!ule.  touching  the  impeachment  of 
the  consideration,  is  sustained  by  a  greal  many  cases  in  this  country.  See 
1  Daniel  on  Negotiable  instruments, §§  171.  177'/  seq.:  Browne  on  Parol  Evi- 
dence,§70;  Bigelowon  Bills  and  X  >tes,p.  171;  Stackpole  v.  Arnold,  11  Massa- 
chusetts, l'7  ;  C>  Am.  Dee.  150;  Folsom  v.  Mussey,S  Greenleaf  (.Maine),  400;  23 
Am.  Dec  522;    West  v.  Kelly,  1!)  Alabama,  353;    54  Am.  Dec  102;    Foster  v. 
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Clifford,  44  Wisconsin,  569;  28  Am.  Rep.  603;  Ingersoll  v.  Martin,  58  Mary- 
land, 67;  42  Am.  Rep.  322 ;  Gunningv.  Royal,  59  .Mississippi.  I.";;  12  Am.  Rep. 
350;  Carrington  v.  Waff,\\2  North  Caroliua,  115;  ChenauU  v.  j?u*A,  84  Ken- 
tucky, 528;  Arnold  v.  Will,  86  Indiana,  368. 

This  doctrine  extends  to  subsequent  parties  who  had  notice  of  the  defecl 
before  taking  the  paper.  Braly  v.  Henry.  71  California,  481  ;  60  Am.  Rep. 
543. 

It  may  be  shown  thai  the  consideration  was  illegal.  Buckv.  First  Nat. 
Bank,  27  Michigan, 293 ;  15  Am.  Rep.  189;  Woodsy.  Armstrong, 54  Alabama, 
150;  25  Am.  Rep.  <i71  ;  Henderson  v.  Palmer,  71  Illinois,  r,7!i ;  22  Am.  Rep. 
117.  Contra,  and  questionable,  Bibb  v.  Hitchcock,  49  Alabama,  168;  20  Am. 
Rep.  288. 

It  may  be  show  n  thai  the  consideration  was  fraudulent .  Harris  v.  Alcock, 
10 Gill  N:  .Johnson  (Maryland),  226;  32  Am.  !>'■<■.  158;  Larrdbee  \.  Fairbanks, 
•_M  Maine, 363;  11  Am.  Dec.389;  Huntv.  Rumsey.83  Michigan,  136  ;  9  Lawyers' 
Rep.  Annotated,  674. 

Or  thai  the  maker  was  at  libertj  to  return  the  goods  for  which  the  obliga- 
tion was  given.    Barnes  v.  Shelton,  Harper  (So.  Carolina),  33 ;  23  Am.  i  ice.  642. 

Or  that  it  was  extorted  by  duress.  Clarkv.  Pease,  11  New  Hampshire, 
414;  Griffith  v.  Silgreaves,  90  Pennsylvania  state.  161. 

It  may  be  shown  thai  an  indorsement  was  merely  for  collection.  Hazzard 
v.  Duke,  til  Indiana,  220.  Or  by  principal  to  agenl  for  use  for  a  special  pur- 
pose. Dole  x.  Gear,  38 Connecticut,  15;  9  Am.  Rep.  353;  Chaddock  v.  Van- 
ness,  35  New  Jersey  Law.  .">17  ;   lo  Am.  Rep.  2.~>ti. 

It  maybe  shown  that  the  instrument  was  intended  as  a  mere  receipt. 
Smith  v.  Rowley,  34  New  York,367.  (Contra,  City  Bank  v.  Adams.  45  Maine, 
455.)  Or  as  an  advancement.  BrookY.  Latimer,  11  Kansas,  131  ;  21  Am.  St. 
Rep.  292.  Or  as  collateral  security.  Maneely  v.  M'Gee,  6  Massachusetts, 
143;  Leightonx.  Bowen,  7")  Maine.  504.  Or  for  the  surrender  of  old  notes. 
Chrysler  v.  Renols,  43  New  York.  209. 

The  real  consideration  may  be  shown.  Miller  v.  McKenzie,  '■<'>  New  York, 
575;  Fort  v.  Orndoff,  7  Heiskell  (Tennessee),  167  :  Wolford  x.  Powers,  85  In- 
diana, 204;  44  Am.  Rep.  1G  :  Martin  x.  Stubbing.*,  126  Illinois,  387;  !»  Am. 
St.  Rep.  620. 

And  a  diversion  from  the  intended  purpose  maybe  shown.  Merchants' 
Nat.  Bank  x.  Comstocl;  55  New  York,  24  ;  14  Am.  Rep.  168. 

On  the  other  hand,  it  has  been  held  that  parol  evidence  is  not  admissible 
to  show  that  the  obligation  was  not  to  be  enforced  if  the  horse  for  which  ir 
was  given  should  die  before  the  end  of  the  season.  Gatlin  v.  Kilpatrick,  1  Car- 
olina Law,  534;  6  Am.  Dec.  557.  Or  to  show  that  the  obligation  was  to  fur- 
nish a  horse,  and  not  to  pay  money,  and  was  signed  as  a  mere  form.  Ziegler 
v.  McFarland,  147  Pennsylvania  State,  607. 

The  second  part  of  the  Rule,  branch  (b),  is  abundantly  sustained  in  this 
country.  Browne  on  Parol  Evidence,  §  68 ;  Sweet  v.  Sterens,  7  Rhode  Island, 
375;  Couch  v.  Meeker,  2  Connecticut,  302;  Taylor  v.  Thomas,  13  Kansas,  217; 
Alexander  v.  Wilkes,  11  Lea  (Tennessee),  221. 

It  is  not  necessary  that  the  instrument  should  be  delivered  as  an  escrow  to 
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a  third  party.  The  delivery  may  be  conditional  even  to  the  payee.  Benton 
v.  Martin,  52  New  York.  574  ;  Westman  v.  Krumweide,  30  Minnesota,  313;  Goff 
v.  Bankston,  35  Mississippi,  518  (sealed  note).  In  Benton  v.  Martin,  supra,  the 
Court  observed  :  "  Instruments  not  under  seal  may  be  delivered  to  the  one  to 
whom  on  their  face  they  are  made  payable,  or  who  by  t heir  terms  is  entitled 
to  some  interest  or  benefit  under  them,  upon  conditions  the  observance  of 
which  is  essential  to  their  validity.  And  the  annexing-  of  such  conditions  to 
the  delivery  is  not  an  oral  contradiction  of  the  written  obligation,  though  nego- 
tiable, as  between  the  parties,  or  others  having  notice.  It  needs  a  delivery  to 
make  the  obligation  operative  at  all;  and  the  effect  of  the  delivery  and  the 
extent  of  the  operation  of  the  instrument  may  be  limited  by  the  conditions 
with  winch  delivery  is  made.  And  so  also,  as  between  the  original  parties, 
and  others  having  notice,  the  want  of  consideration  may  be;  shown."  So  in 
M'Fnrland  v.  Sikes,  51  Connecticut,  250 ;  1  Am.  St.  Rep.  Ill,  evidence  was 
allowed  to  show  the  delivery  of  a  note  by  defendant  to  plaintiff  on  condition 
that  it  should  be  returned  on  a  certain  day.  if  demanded,  and  a  bleach  thereof, 
citing  and  approving  l'»<  nton  v.  Martin,  supra,  observing,  ••Such  evidence  does 
not  contradict  the  note  or  Beek  to  vary  it >  terms.  It  merely  goes  to  the  point 
of  its  non-delivery."  So  in  Bissenger  v.  Guiteman,G  rleiskell  (Tennessee).  '-77. 
evidence  was  admitted  of  an  agreement  that  the  note  should  be  held  for 
nothing  on  the  happening  of  a  certain  event.  So  in  Miller  v.  Gambie,  1  !>ar- 
bour  (New  York  Supreme  Ct.),  146,  evidence  was  allowed  that  defendant 
signed  on  condition  that  another  should  sign  above  him.  (Contra, &S  to  third 
parties  without  notice,  Ward  v.  Hackett,  30  Minnesota,  150.) 

Mr.  Daniel  (1  Negotiable  Instruments,  §  8]  a)  would  limit  this  doctrine  to 
3  of  failure  of  consideration  inconsequence  of  the  non-fulfilment  of  the 
condition.  —  "  Evidence  is  admissible  to  deny  i he  receipt  of  value,  but  not  to 
vary  the  engagement."  To  which  it  may  be  answered,  there  is  no  engage- 
ment except  subject  to  the  conditional  delivery. 

This  doctrine  recently  receives  very  authoritative  support   in  Burke  v.  Du- 

iney,  153  United  states,  228,  where  it  was  held,  in  a  suit  by  the  pave:-,  thai 

the   maker   might    show    that    it    was    to    lake    effeel    only  on    a    contingency 

which   never  happened.     Mr.  Justice   Harlan  cited  main   authorities,  and 

observed  :  — 

"The  evidence  offered  by  the  appellant,  and  excluded  by  the  Court,  did 
not  in  any  true  sense  contradict  the  terms  of  the  writing  in  suit,  nor  vary  the  il- 
legal import,  but  tended  to  show  that  the  written  instrument  was  never,  in 
Tact,  delivered  as  a  present  cunt  ract,  unconditionally  binding  upon  the  obligor, 
according  to  its  terms,  from  the  time  of  such  delivery,  but  was  left  in  the 
hands  of  Dulaney,to  become  an  absolute  obligation  of  the  maker  in  the  event 
of  his  electing,  upon  examination  or  investigation,  to  take  the  stipulated  in- 
terest in  the  property  in  question.  In  other  words,  according  to  the  evidence 
offered  and  excluded,  the  written  instrument,  upon  which  this  suit  is  based, 
was  not  — except  in  a  named  contingency  —  to  become  a  contract,  or  a  prom- 
issory note,  which  the  payee  could  at  any  time  rightfully  transfer.  Evidence 
of  such  an  oral  agreement  would  show  that  the  contingency  never  happened, 
and  would  not  be  in  contradiction  of  the  writing.     It  would  prove  that  there 

VOL.   IV.  —  14 


210  BILL    OF    EXCHANGE 


No.  5.  —  Forster  v.  Mackreth,  36  L.  J.  Ex.  95.  —  Rule. 


never  was  any  concluded,  binding  contracl  entitling  the  party  who  claimed 
!  I,  benefil  of  il  to  enforce  its  stipulations.  The  exclusion  of  parol  evidence  of 
such  an  agreement  could  be  justified  onlyupon  the  ground  that  the  mere  pos- 
session of  a  written  instrument,  in  form  a  promissory  note,  by  th"  person 
named  in  it  as  payee,  is  conclusive  of  his  right  to  hold  it  as  the  absolute  obli- 
gation of  the  maker.  While  such  possession  is  undoubtedly  prima  facie  —  in- 
deed, should  be  deemed  strong  —  evidence  that  the  instrument  came  to  the 
hands  of  the  payee  as  an  obligation  of  the  maker,  enforceable  according  to  its 
legal  import,  it  is  open  to  the  latter  to  prove  the  circumstances  under  which 
possession  was  acquired,  and  bo  show  that  tie-re  never  was  any  complete,  final 
delivery  of  the  writing  as  the  promissory  note  of  the  maker,  payable  at  all 
events  and  according  to  its  terms.  The  rule  that  excludes  parol  evidence 
in  contradiction  of  a  written  agreement  presupposes  the  existence  in  fact  of 
such  agreement  at  the  time  suit  is  brought.  But  the  rule  has  no  application 
if  the  writing  was  not  delivered  as  a  present  contract." 

To  the  same  doctrine  of  conditional  delivery  may  also  be  cited.  Reynolds \. 
Robinson,  110  New  York,  654;  Blewitt  v.  Boorum,  1  \-  New  York.  :>.~>7  (sealed  in- 
strument not  relating  to  land)  ;  Branson  v.  Oregonian  It;/.  <  'o.,  11  Oregon,  101 ; 
Beattv.  Poole,  27  Maryland.  645;  Sharp  v.  United  States,  4  Watts  (Pennsyl- 
vania), 21 ;  Sivcetx.  Stevens,  7  Rhode  Island.  :'>7.~>. 

Bell  v.  Lord  Ingestre  is  cited  in  Woodward  v.  Foster.  18  Grattan  (Virginia). 
200;  Brackett  v.  Bonn//,  28  New  York.  333;  1  Daniel  on  Negotiable  Instru- 
ments, §  721.     See  ibid.,  §  720  a. 
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RULE. 

A  post-dated  cheque  is  for  most  practical  purposes  a  bill 
of  exchange  payable  on  a  future  day  ;  and  when  intention- 
ally so  dated,  and  issued  without  the  authority  of  the  firm 
by  a  partner  who  has  a  general  authority  only  to  draw 
cheques  properly  so  called,  does  not  bind  the  firm  in  an 
action  by  a  person  who  has  taken  the  cheque  before  the 
date. 

Porster  v.    Mackreth. 

.36  L.  J.  Ex.  94-96  (s.  c.  L.  \l.,  2  Ex.  1G3  ;  16  L.  T.  23  ;  15  W.  R.  747). 

["Of)]   The  first  count  of  the  declaration  was  upon  a  bill  of  exchange 

for   £18,  indorsed   by  the   defendant   to  the    plaintiff.      The 

second  count  was  upon  a  cheque  for  £90,  drawn  by  the  defendant. 
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payable  to  bearer.  There  were  also  counts  for  money  lent  and 
upon   accounts  stated. 

The  defendant  denied  the  indorsement  of  the  bill  and  the  making 
<>f  the  cheque,  and  also  pleaded  to  the  first  count  —  That  the  said 
lull  never  was  indorsed  by  the  defendant,  except  by  one  Tucker  in 
the  name  of  a  firm  wherein  the  said  Tucker  and  the  defendant 
were  partners,  and  by  virtue  of  the  authority  of  the  said  Tucker  as 
such  partner,  and  that  the  said  Tucker  fraudulently,  and  in  breach 
of  good  faith,  and  without  the  consent  or  authority  of  the  defend- 
ant, indorsed  the  said  bill  with  the  name  of  the  said  firm,  which 
was  the  alleged  indorsement  by  the  defendant,  and  the  said  Tucker 
indorsed  the  said  bill  as  aforesaid,  not  on  account  of  any  of  the 
purposes  of  the  said  partnership,  but  for  other  and  indifferent  pur- 
poses, and  not  in  respect  of  any  claim  or  demand  on  the  said  part- 
nership, and  that  at  the  time  when  the  said  bill  was  so  indorsed  to 
the  plaintiff  as  aforesaid  the  plaintiff  had  notice  of  the  premises. 

There  was  a  similar  plea  to  the  second  count,  as  to  the  making 
of  the  cheque. 

Issues  thereon. 

At  the  trial,  in  Middlesex,  before  Martin,  R,  in  Michaelmas 
Term,  1866,  it  appeared  that  the  defendant  and  Tucker  carried  on 
business  together  as  attorneys,  and  that  the  cheque  for  £90  men- 
tioned in  the  second  count  was  drawn  by  Tucker  in  the  name  of 
the  firm,  and  was  dated  the  20th  of  July,  but  that  Tucker  delivered 
it  to  the  plaintiff  on  the  13th  of  July,  taking  in  exchange  the 
plaintiffs  cheque  for  £80,  which  sum  he  asked  the  plaintiff  to 
advance,  saying  that  the  money  was  wanted  to  lend  to  a  client  of 
the  firm.  It  was  also  in  evidence  that  transactions  of  a  similar 
kind  had  taken  place  between  the  parties  before.  There  was  no 
evidence  of  any  general  authority  for  one  partner  to  draw,  accept, 
or  indorse  bills  of  exchange  in  the  name  of  the  firm,  or  to  indorse 
the  particular  bill  mentioned  in  the  first  count,  but  there  was 
evidence  that  both  partners  had  authority  to  draw  cheques  in  the 
ordinary  way  in  the  name  of  the  firm,  and  that  they  constantly  did 
so  when  occasion  required. 

Martin,  B.,  ruled  that  the  defendant  was  not  liable  on  the  bill, 
but  directed  the  jury  to  find  a  verdict  for  the  amount  of  both  bill 
:\nd  cheque,  reserving  leave  to  the  defendant  to  move. 

Hayes,  Serj.,  accordingly  obtained  a  rule  for  a  nonsuit,  or  to  enter 
the  verdict  for  the  defendant. 
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dates  showed  cause  (Jan.  31). —The  defendant's  partner  had 
authority  to  draw  cheques,  and  all  that  the  plaintiff  was  concerned 
with  was  the  date  appearing  on  the  cheque  itself.     In  Williams  v. 
Jarrett,  5  B.  &  Ad.  32,  the  date  of  e  bill  was  held  to  be  tin-  time 
expressed  on  the  face  of  the  Mil,  ami  not   the  time  when  the  bill 
was  issued.    So  here,  we  have  nothing  to  do  with  any  circumsta1 
showing  this  cheque  to  have  been  post-dated.    Besides,  a  post-dated 
cheque  is  not   void  for  all  intents  and  purposes.      Bylea  on   Bills, 
p.  16.    [f  taken  without  fraud,  the  receiver  can  sue  upon  it    A 
v.  Bunyard,  34  L  J.  Q.   !'>.  217;  8   I.   T.  452.     Here  there  ■ 
imputation  of  any  fraud  whatever.     Similar  transactions  had  taken 
place  before  in  the  course  of  the  partnership  business,  and  this 
cheque  was  declared  to  be  given  for  the  purpose  of  obtaining  a  loan 
for  a  client  of  the  firm.     It   was  clearly  within  the  authority  <»f 
Tucker  to  draw  the  cheque  in  the  name  of  the  firm,  and  the  defend- 
ant must  therefore  1"'  held  liable  upon  it.     Whether  post 
not,  it  was  a  cheque,  and  if  it  had  been  presented  immediately  the 
banker  would  have  paid  it. 

Hayes,  Serj.,  ami  .1.  M.  Howard,  in  support  of  tin-  rule  —  In 
Austin  v.  Bunyard  tin-  cheque  was  taken  in  ignorance  that  jt 
post-dated,  which  makes  all  the  difference.  Here  the  whole  trans- 
action was  based  upon  the  intention  that  the  cheque  should  he 
held  for  several  days.  Any  authority  which  Tucker  had  to  draw- 
cheques  for  the  firm  was  limited  to  drawing  cheques,  properly  s.» 

called,  for  the  purposes  of  the  partnership.  This  post-dated 
[*  96]  cheque  is  *  really  a  hill  of  exchange  {Allen   v.   Keeves,  1 

East.  435),  which  the  plaintiff  discounted  forTucker.  That 
was,  in  fact,  the  effect  of  the  transaction  between  them  ;  and  an 
attorney  is  not  liable  on  a  hill  indorsed  or  accepted  by  his  partner 
in  this  manner.  There  is  no  implied  authority  for  an  attorney  in 
partnership  to  accept  or  indorse  bills  for  the  firm,  Greensladt  v. 
Dower,  7  B.  ,v  C.  635,  Redley  v.  Bainbridge,  3  Q.  B.  316;  11  L.  J. 
Q.  B.  293;  Yates  v.  Dalton,  28  L.  J.  Ex.  69;  and  the  defendant  is 
not  hound  by  such  a  hill,  in  the  ahsence  of  proof  that  it  was 
accepted  or  indorsed  in  the  ordinary  course  of  the  practice  of  the 
parties.     Easleham  v.  Young,  5  Q.  B.  833  ;  13  L.  J.  Q.  B.  205. 

Cur.  adv.  rult. 

Judgment  was  given  on  Fehruarv  12  as  follows  :  — 

Martin,  B.     In  this  case  th°~     '•   ;  no  evidence  of  any  author- 
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ity  on  the  part  of  Tucker  to  indorse  the  particular  bill  of  exchange 
declared  upon,  and  no  evidence  of  any  general  authority  to  accept, 
indorse,  or  draw  bills  of  exchange,  nor  was  there  any  evidence  of 
any  recognition  of  this  particular  bill ;  and  in  such  a  state  of  things 
Hedley  v.  Bainbridge  shows  thai  no  action  is  maintainable  against 
•one  partner  in  a  firm  of  attorneys,  upon  a  bill  indorsed  by  another, 
because  neither  partner  has  any  implied  authority  to  draw,  accept, 
or  indorse  bills  in  the  name  of  the  partnership  firm,  so  a-  to  bind 
his  partners. 

The  second  count  was  on  a  cheque,  and  there  was  abundant  evi- 
dence that  both  tli"  partners  had  authority  to  draw  cheques  in 
the  nam.'  of  the  firm,  and  that  both  of  them  drew  cheques  when 
occasion  required  it.  in  the  name  of  the  linn,  lint  this  particular 
cheque  was  a  post-dated  cheque :  it  was  dated  the  20th  of  .Inly,  but 
delivered  to  the  plain tiH'  upon  the  L3th  of  July,  thai  i-,  seven  days 
before  it  would  fall  due  and  bo  payable  according  to  its  tenor.  It 
was  brought  by  one  of  the  partners  to  tin-  plaintiff,  and  was 
changed  by  him  for  a  cheque  for  £80,  it  being  stated  by  the  part- 
ner who  took  it  to  the  plaintiff  that  ho  desired  to  raise  a  sum  of 
money  for  the  purposes  of  a  client  of  the  firm,  whom  he  named. 
It  was  then  agreed  that  he  should  receive  £80  in  lion  of  this  post- 
dated cheque.  Thai  was  the  entire  transaction,  and,  as  far  as  we 
•  •an  Bee,  there  is  no  ground  to  impute  fraud  to  the  plaintiff.  He 
appears  to  have  acte  1  bon  fide,  and  to  have  given  the  money  ;  and 
it  was  also  stated  to  bean  ordinary  transaction  between  him  and 
the  firm.  In  point  of  fact,  the  transaction  was,  however,  the  same 
Tucker  had  given  tin-  plaintifl  a  bill  of  exchange  at  seven  days' 
date,  tin-  intention  of  both  parties  being  that  it  should  be  hold  over 
for  th"  seven  days,  and  should  then  bo  presented  for  payment. 

We  have  considered  th"  matter  very  carefully.  It  is  by  no 
means  clear;  but  I  believe  we  are  all1  unable  to  distinguish  the 
giving  of  thi>  cheque  from  giving  a  bill  of  exchange  at  seven  days' 
date,  and,  that  being  our  judgment,  the  claim  upon  the  cheque 
fails,  as  well  .i-  the  claim  upon  th"  bill  of  exchange,  ami  therefore 
tin-  rule  must  be  mad"  absolute. 

Kelly,  ' '.  B  I  merely  wish  to  add  that  it  involves  a  question 
of  considerable  importance,  not  merely  to  firms  of  attorneys,  but  to 
all  cases  where  a   member  of  a  co-partnership   possesses   but    a 

1  'I'll'-   case   '-vm-  argued   licfnre    Kia.i.v,  C.B.,  Munis,   B.,  Channell,   I'.,  and 
p,  I'. 
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limited  authority.  I  am  glad  to  find  that  my  Brother  Martin,  w\h> 
tried  tin'  cause,  lias  entirely  discarded  the  idea  of  any  fraud  on  the 
part  of  the  plaintiff  in  respect  of  his  transaction  with  the  partnei 
who  obtained  and  pul  thischeque  in  circulation.  Under  those  cir- 
cumstances, it  is  unnecessary  to  say  more  than  thai  we  think  :i 
post-dated  cheque  is,  in  effect  for  all  practical  purposes,  a  bill 
exchange,  if  it  be  post-dated  deliberately  and  intentionally,  s<»  as  to 

make  it  have  the  legal  and  practical  effecl  <>f  a  hill  at  SO  many  da\  s 
date.  I  entirely  concur  in  the  judgment  delivered  by  my  Brother 
M  \ktin,  though  I  regret  thai,  under  such  circumstances,  the  plain- 
tiff, against  whom  n<>  imputation  can  be  suggested,  should  lose  a 
sum  of  money  t<>  which  he  is  fairly  and  justly  entitled. 

Iluli-  absolute. 

ENGLISH    NO'J  IS. 

I'.\  section  73  of  the  Bills  of  Exchange  Act  L882,  a  cheque  i-  described 

as  a  hill  el'  exchange  drawn  una  banker  payable  on  demand.  Tic 
course  implies  that  the  instrument  is  in  such  form  that,  if  presented  t<» 
the  hanker,  he  would,  in  the  ordinary  course  of  business,  pa}  it  imme- 
diately if  the  customer's  ace. act  i--  iii  order.  Therefore  until  the  date 
borne  by  a  post-dated  cheque  arrives,  the  instrument  is  not,  properly 
speaking,  a  cheque;  and  the  expression  of  KLelly,  C.B.,that  it  is,  "for 
all  practical  purposes  a  lull  of  exchange, "  is  too  strong,  unless  In- mount 
the  expression  only  to  apply  where  (as  in  the  case  in  point)  it  was  not 
expected  that  the  cheque  would  he  negotiated.  For  it  could  hardly  be 
maintained  that  a  person  taking  the  cheque  before  tin-  apparent  date 
would  not  he  put  upon  inquiry,  or  would  have  any  better  title  than  the 
person  from  whom  he  received  it. 

But  if  presented  to  the  hanker  on  or  after  the  date,  the  hanker  paying- 
the  cheque  would  he  entitled  to  charge  the  customer  in  the  same  way  :is 
any  other  drawee  (if  a  hill  payable  on  demand.  And  any  other  person 
taking  the  cheque  for  value  (within  a  reasonable  time)  after  the  date 
would  doubtless  he  entitled  to  treat  it  as  a  bill  of  exchange  payable  on 
demand.  And,  in  any  case,  the  person  liable  upon  the  instrument 
would  be  bound  to  make  his  arrangements  to  meet  it.  as  if  it  were  a 
hill  payable  on  demand  on  or  after  the  day  of  it-  date.  In  these  respects 
the  instrument  is  practically  a  hill  of  exchange. 

The  law  relating  to  cheques  properly  so  called,  so  far  as  not  appli- 
eahle  to  hills  of  exchange  generally,  is  contained  in  part  III.  of  the 
Act  (ss.  7.°>-S2);  some  of  the  points  having  special  relation  to  the  dnty 
of  the  hanker  are  dealt  with  in  K.  C.  vol.  3.,  p.  757  cf  seq.,  under  the 
article  "Banker,"  Xos.  10  &  11. 
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By  section  13  (2)  of  the  Bills  of  Exchange  A.c1  1882,  a  bill  (or 
cheque)  is  not  invalid  by  reason  of  its  being  post-dated.  The  former 
stamp  law  (55  Geo.  III.,  c.  184,  s.  13),  which  imposed  a  penalty  on 
the  issue  of  such  cheques,  is  repealed  by  the  Stamp  Act  1870.  And  it 
has  been  decided  that  for  the  purposes  of  the  stamp  laws  such  a  cheque 
is  not  a  bill  of  exchange  payable  after  date.  —  the  criterion  being  the 
form  of  the  instrument  and  not  the  use  which  may  be  made  of  it.  Gatty 
v.  Fry  (1877),  2  Ex.  D.  265,  46  L.  J.  Ex.  605,  36  L.  T.  182. 

AMERICAN    NOTES. 

Checks  not  purporting  to  be  payable  immediately  possess  all  the  qualities 
of  a  bill  nf  exchange,  whether  payable  on  a  precise  day  named  or  ai  so  many 
days  after  sight.  2  Daniel  on  Negotiable  Instruments,  §1574;  Icoryv.  Bank, 
36  Missouri, 475 ;  Harrison  v.  Nicollet  Nat.  Hank;  11  .Minnesota.  188;  5  Lawyers' 
Hep.  Annotated.  746;  16  Am.  St.  Rep.  718.  In  the  latter  case  the  paper  was 
dated  .March  27,  1888,  and  was  payable  April  1  I,  1888.  The  Court  observed  : 
••  The  two  principal  authorities  holding  such  an  instrument  a  check  are  //<  rt 
Brown,  2  Story  (United  States  Circ.  Ct.),  502,  and  Champion  v.  Gordon,  70 
Pennsylvania  St.  171.  Both  of  these  are  entitled  to  great  weight,  bul  they 
stand  almosl  alone;  the  Supreme  Court  of  Rhode  Island  (  Westminster  Bank  v. 
Whealon,  I  Rhode  Island,  30),  and  perhaps  of  Tmnessee,  being,  so  far  as  we 
know,  the  only  ones  which  have  adopted  the  same  view.  All  other  Courts 
which  have  passed  upon  the  question,  as  well  as  the  text-writers,  have  almost 
uniformly  laid  it  down  that  such  an  instrument  is  a  lull  of  exchange,  and  that 
an  essential  characteristic  of  a  check  is  that  it  is  payable  on  demand.  This 
was  finally  settled,  afyer  great  conflict  of  opinion  in  New  York,  the  greal 
commercial  State  of  the  Union,  in  the  case  of  Boiven  v.  Newell,  several  times 
before  the  Court-.  5  Sandf.  326;  _'  Due]-.  581 ;  3  New  York,  190,  and  13  New 
York.  i'!in :  64  Am.  Dee.  550."  This  is  the  doctrine  of  Morrison  v.  Bailey, 
5  Ohio  St.  13;  iil  Am.  Dec.  632;  Henderson  v.  Pope,  39  Georgia,  361  :  Hawley 
\.  .hu<\  Ki  Oregon,  31  ;  1">  Am.  Rep.  129;  Minturn  v.  Fisher,  I  California,  '■'<<>: 
■  on  Banking,  243.  Way  v.  Towle,  155  Massachusetts,  374,  is  to  the 
contrary. 

In  respect  to  a  post-dated  check,  and  not  on,-  payable  at  a  certain  time  after 
date  or  sight,  Mr.  Daniel  thinks  (2  Danielon  Negotiable  Instruments,  §  1578) 
that  "the  uniform  understanding  is"  that  it  is  payable  on  the  day  of  us 
date,  without  grace.  Citing  Taylor  v.  Si/,.  :;u  New  Jersey  Law.  284  :  Salh 
Burt,  20  Wendell  (New  York).  205;  32  Am.  Dec.  530.  He  also  observes  that 
••  Independent  of  the  Stain])  Act.  the  rule  is  likewise  in  England." 

In  some  States,  as  in  New  York,  the  matter  is  regulated  by  statute. 

The  weight  of  American  authority  being  in  harmony  with  the  English  as 
to  the  nature  of  the  paper,  it  follows  here  also  that  one  partner  in  a  firm  of 
lawyers  would  have  m>  implied  authority  to  hind  his  copartners  by  a  post- 
dated  check ;  certainly  so,  unless  it  was  necessary  or  usual.  1  Danielon  Nego- 
tiable Instruments,  §  358a;  Mars.'/  v.  Gold,  2  Pickering  (Massachusetts).  285; 
Smith  v.  Shan,  :17  Wisconsin.  285;  19  \n..  Rep.  7-7T;  Friend  v.  l)itnj<<,  17 
Florida,  111  ;  35  Am.  Rep.  89 ;    Na  'ap   Bank  v.  Noyes,6'2  New  Hamp- 

shire, :;."». 
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No.  6.    MUTFOKD  v.  WALCOT. 
(1698.) 

i;i  i.i. 

Ax  acceptance  made  after  the  time  when  the  bill  would 
be  due  accord ing  to  its  tenor,  is  an  acceptance  binding  the 
acceptor  as  it'  the  bill  were  payable  on  demand. 

Mutford  v.  Walcot. 
l  Lord  Raym.  574-575 

[574]       In  assumpsil  the  plaintiff  declared  upon  a  l>ill  of  exchange 
drawn  the  twenty-eighth  of  October  at  double  usance  Eoi 
seven  hundred  ducats  payable  at  Amsterdam,  which  the  defendant 
accepted  the  thirty-first   of  December  following,  per  quod  devenit 
onerabilis  to  pay  the  bill,  et  in  consideratione  indt    the  same  da) 
and  year  he  assumed  to  pay  it  secundum  tenorem  et  formatn   billae 
praedictae.      Upon  non  assumpsit  pleaded,  verdict  for  the  plaii 
Sir  Bartholomew  Shower  moved  in  arrest  of  judgment,  that  the 
time  of  payment  of  the  bill  being  expired  at  the  time  of  the  ae<  &pt- 
ance,  it  was  impossible  that  the  defendant  should  assume  to  pay  it 
secundum  tenorem  billae,  for  that  was  out  of  his  power.   And  thi 
this  acceptance  was  within  the  three  day-  of  grace,  viz.  the  last  .lay 
within  which  time  payment   is  good,  and  no  protest   for  want   of 
payment  can  be  made,  until  the  said  days  are  elapsed  :  yet  it  is  a 
breach,  not  to  have  paid  the  money  within  the  usance;  and  the 
plaintiff  has  no  need  to  say  in   his  declaration  upon  a  bill  of  ex- 
change, that  he  did  not  pay  it  within  the  days  of  grace  :  but  if  the 
fact  was  that  it   was  then  paid,  it  ought  to  be  shown  of  the  ether 
side.     So  that  here  the  time  of  payment  was  elapsed  at  the  time  of 
acceptance  ;  and  therefore  it  was  impossible  to  accept  it  then,  to  be 
paid  secundum  tenorem   billae.     And  this  objection  is  the 
[*  575]  *  stronger  in  respect  of  the  distance  of  the  place  ;  for  admit- 
ting that  payment  within  any  of  the   three  days  of  grace 
would  be  according  to  the  tenor  of  the  bill  yet  when  the  acceptance 
here  was  upon  the  last  of  the  said  days,  it  was  impossible  to  pay 
the  money  the  same  day  to  the  plaintiff  at   Amsterdam.     2.    The 
acceptance  here  is  not  good,  because  no  house   is  mentioned  where 
the  bill  should  be  paid.     Mr.  Hall  for  the  plaintiff  cited  the  case  of 
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Jackson  v.  Pigot,  1  Lord  Raym.  364,  as  a  case  adjudged  in  point. 
And  Mr.  Northey  for  the  plaintiff  said,  that  there  might  be  some 
difficulty,  if  the  action  had  been  brought  against  the  first  drawer, 
but  none  where  the  defendant  is  chargeable  by  his  own  acceptance; 
for  a  man  may  tender  a  bill  to  be  accepted  after  the  time  of  pay- 
ment is  expired,  to  oblige  the  acceptor,  if  he  will  accept  it,  but  not 
to  affect  the  drawer. 

Per  Holt,  Chief  Justice.  There  must  be  such  acceptance  as  will 
bind  the  acceptor,  and  that  is  sufficient.  As  if  a  bill  of  exchange 
be  payable  at  London,  and  the  person  upon  whom  it  is  drawn 
accepts  it,  but  names  no  hous  i  where  he  will  pay  it.  the  party  that 
has  the  bill  is  not  bound  to  be  satisfied  with  this  acceptance,  but 
nevertheless  if  he  will  be  content  with  it,  it  will  bind  the  acceptor. 
So  if  A.  draws  a  bill  upon  1'...  B.  refuses  to  accept  it,  C.  rather  than 
it  shall  be  protested  accepts  it  for  the  honour  of  A.,  this  acceptance 
will  bind  C.  So  if  a  man  offer  to  B:  a  bill  of  exchange  payable  in 
Amsterdam,  B.  refuses  to  accept  it  unless  some  merchant  in  London 
will  sign  it:  if  tin-  merchant  signs  it,  be  becomes  acceptor  for  tin' 
honour  of  tin-  drawer.  Acceptance  after  tin,'  day  of  payment  is 
common,  and  there  is  no  inconvenience  in  it.  And  Holt,  Chief 
Justice,  said,  that  he  remembered  a  case  where  an  action  was  brought 
upon  a  bill  of  exchange,  and  the  plaintiff  declared  upon  the  bill, 
where  it  was  negotiated  after  the  day  of  payment  ;  and  ;i  question 
was  made,  whether  the  plaintiff  could  declare  noon  the  bill,  or 
whether  he  ought  to  bring  indebit  'tux  assum jisif  ?  and  he  said,  that 
he  had  all  the  eminent  merchants  in  London  with  him  at  his 
•  •handlers  at  Serjeant's-Inn  in  the  lou-  vacation  about  two  years 
ago,  and  they  all  held  it  to  be  very  common,  and  usual,  and  a  very 
good  practice.  And  ;k  to  the  matter  of  the  secundum  formam,  &c, 
it  is  tin-  payment  of  the  money  that  is  the  substance  of  the  promise ; 
and  so  it  was  held  in  the  case  of  Jackson  v.  Pigot  GrOULD,  Jus 
accord.     And  judgment  was  entered  for  the  plaintiff. 

Note:  Bolt,  Chief  Justice,  and  Northey  agreed  tin-  matters  said 
by  Sir  Bartholomew  Shower  concerning  the  days  of  grace,  and  the 
manner  of  reckoning  in  such  cases.     Ex  relatione  M'ri  Jacob. 

ENGLISH    NOTES. 

S".  Bills  ..f  Exchange  Act  1882,  s.  10  (2). 

The  above  clause  of  the  A.c1  extends  to  the  indorser  who  indorses  after 
maturity,  the  same  rule  which  by  tin-  principal  case  was  established  as 
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to  the  acceptor.  Chalmers  (4tli  e<l.  p.  -\))  mentions  thai  before  tin 
enactmeni  the  English  law  (scil.  as  to  the  case  of  the  indorser)  wot 
obscure;   and  thai  the  clause  ^ri\f-  effecl  to  the  American  rule. 

The  principal  case  was  followed  l»>  Lord  Ellexborough  in  Wynru  v. 
liaikes  (1804),  5  East,  513.  The  acceptance  in  thai  case  wan  by  ;i 
separate  letter,  which  was  al  that  time,  and  until  !'.)  iV  20  Vict.  c.  '.'7. 
s.  (>  (see  now  Hills  of  Exchange  A.c1  1882,  s.  17(L'j).  n  sufficient 
acceptance. 

AMERICAN    NOTES. 

Acceptance  alter  maturity  binds  the  acceptor.  1  Daniel,  Negotiable  In- 
struments, §§  190,  191  (citing  the  principal  case);  William*  \.  Winan  ,2 Green 
(Xi'\v  Jersey  Law),  339;  Mechanu  '  Bank  v.  Livingston,  33  Barbour  | 
York  Supr.Ct.),  158:  Bank  ofLouisvilh  v.  Ellery,%4  ibid.  030;  Spauldingy 
drews,  18  Pennsylvania  State,  H3;  Stocktcell  v.  Bramble,  3  Indiana,  t28;  I  (wood 
v.  Haseldon,  "_'  Bailey  (South  Carolina).  !">7  ;  Bishop  v.  I>>  tier,  2  Connecticut, 
Mil:  Berry v.Robinson,  9  Johnson  (New  5fork),121;  0  Am.  Dec. 207;  Leaviit 
v.  J'ii!i, nui.  -\  New  York,  l''l  :  53  Am.  Dec  322,citing  tin-  principal  i 


No.  7.     STEELE  v.  M  K1NI.AV. 
in.  i..  sc.  1880.) 

RULE. 

To  constitute  acceptance  <•!'  ;i  l)ill  then-  must  1m-  a  signa- 
ture by  the  drawee  showing  his  assent  to  the  order  of  the 
drawer.  No  other  person  writing  his  name  on  the  bill  can 
thereby  render  himself  liable  to  the  drawer  on  the  bill. 

Steele  v.  MKinlay. 

.".  App.  Cas.  754-786  (s.  c.  4.'!  L.  T.  358;  29  W.  R    17). 

[77).")]     Appeal  from  the  Court  of  Session,  Scotland. 

In  1874,  William  and  Thomas  M'Kinlay  commenced  business 
as  timber-merchants  at  Strabane,  Ireland,  nnder  the  name  of  \Y.  & 
T.  M'Kinlay.  Requiring  funds,  they  commissioned  their  father. 
the  late  James  M'Kinlay,  horse-dealer  in  Glasgow,  to  obtain  them 

dvance  of  £1000.  He  entered  into  communication  with  John 
R.  Walker,  roach  proprietor  in  Glasgow,  the  result  being  that  Mr. 
Walker  signed  as  drawer  a  bill  bearing  date  the  25th  of  May,  1874, 

El 000  at  twelve  months,  addressed  to  "Messrs.  Wm.  &  T 
M'Kinlay,  wood-merchants.  Strabane,'"  which  he  handed  to  James 
M'Kinlay.     The  latter  sent  it  to  his  sons  in  Ireland,  who  returned 
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it  duly  accepted  in  their  firm's  name.  James  M'Kinlay  then  wrote 
Iiis  own  signature  across  the  back  of  the  bill,  and  handed  it  to  Mr. 
Walker,  who  remitted  its  amount,  less  discount,  to  the  drawees. 
In  March,  1ST."),  Mr.  Walker  discounted  the  bill  with  the  National 
Bank  of  Scotland,  but  W,  &  T.  M'Kinlay  failing  to  pay  it  when 
due,  lie  retired  it. 

James  M'Kinlay  died  in  September,  1874,  and  his  representative 
is  the  respondent   Alexander  M'Kinlay.      J.    E.    Walker 
died   in  *  September,    lx7~.   and   the  appellants  are  his  [*  756] 
trust  -  veral    ouestious  u  the  parties  in 

land,  and  there  was  an  action  and  a  counter-action,  which  were 
heard  together.  But  the  sole  question  in  this  appeal  was  whether 
the  appellants,  the  trustees,  could  rei  •■  r  from  the  respondent,  as 
representing  his  father,  the  sum  of  £1000,  the  amount  of  the  bill  of 
exchange. 

The  bill  of  exchange  w   s  in  the  following  forml  — 

Stamp  10*.  Due 28th  Mai  .  is;:,. 

£1000  Btg. 

Gi  \^.<>w.  25th  May,  1874 

Twelve  months  after  date  pay  to  me  or  my  order  v  the  Nat  ional  Bank 
of  Scotland's  office,  Queen  Street,  Glasgow,  th-  sum  "t"  one  thousand 
pounds  sterling,  value  received. 

Jons  E.  Walker, 
W.  &  T.  M'Kinlay. 
To  Messrs.  William  &  Thomas  M'Kixlat, 

Wood-merchants,  St  rabane. 


The  bill  was  indorsed  on  back  as  follows:  — 


.1  \  \n:s  M'Kinl  \  \". 
Jonx  E.  Walker. 


There  were  upon  the  pleadings,  statements,  and  counter-state- 
ments as  to  facts  from  which  inferences  might   be  drawn  as  to  the 
purpose  for  which  Jam''--  M'Kinlay  put  his  nam'-  upon  the  back  of 
>ilL     The  effect  of  these  nts  and  the  eviden  ar  as 

matei  ial,  sufficiently  from  the  considered  judgment  -  of  Lord 

Blackburn  and  Lord  W  \t-< 
TheCourtof  -  in  the  interlocutor  (or  judgment)  appealed 

by  a  majority  of  five  judges  to  two,  in  a  Court  composed  of 
both  divisions,  held  thai   J  M'Kinlay's  signature   constituted 
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no  liability  against  him,  and  therefore  none  againsl  the  respondent 
his  represental ive. 

The  appeal  having  been  fully  argued 
[764]     The  Law  Peers,  having  considered  their  judgment,  delivered 
the  following  opinions  :  — 

Lord   Blackbi  i;n  :  — 

My  Lords,  this  is  an  appeal  againsl  that  part  of  the  interloc 
of  the  1st  of  July,  L879,  by  which  the  first  Division  of  the  Court 
of  Session,  in  conformity  with  the  opinion  of  the  majority  of  the 
seven  Judges  who  heard  the  case  argued,  found  "  that  the  <  1< »«  u n jt-n t 
founded  on  No.  6  of  process  constituted  no  obligation  against  the 
late  James  M'Kinlay,  and  therefore  constitutes  none  against 
[■  7o.~<]  *  the  defender,  Alexander  M'Kinlay."  The  document  in 
question  is  a  bill  of  exchange  in  the  following  form  :  —  [His 
Lordship  read  tin-  bill  as  given  above,  and  continued  :- 

I  have  come  to  the  conclusion  that  this  interlocutor  is  right. 
But  1  have  nol  come  to  this  conclusion  on  quite  the  same  grounds 
as  any  one  of  the  Judges  below.  And  as  all  casi  relating  to  the 
form  and  effect  of  bills  of  exchange  are  in  this  commercial  conn- 
try  of  very  great  consequence,  1  think  it  desirable  to  state  my 
reasons  fully.  1  will  first  state  what,  according  to  my  view  of 
it,  is  the  effect  of  the  evidence  produced.  James  M'Kinlay,  the 
person  whose  signature  appears  on  the  back  of  the  bill,  was  the 
father  of  William  ami  Thomas  M'Kinlay,  and  had  assisted  in 
setting  them  up  in  business  a-  wood-merchants  at  Strabane. 
William  M'Kinlay  i<  the  only  witness  who  know-  anything  about 
the  arrangements  between  hi-  deceased  father  and  his  firm  of 
W.  &  T.  M'Kinlay;  and  his  evidence,  which  is  in  no  way  contra- 
dicted,  is  as  follow-  :  "  It  was  not  intended  originally  that  tin's 
money  should  be  advanced  by  my  father.  My  father  promised  t<> 
arrange  a  loan  for  me  after  delivering  over  the  premises,  and  I 
signed  this  £1000  bill  as  a  preliminary  transaction  :  hut  in  what 
way  he  intended  to  do  it  at  that  time  I  was  not  aware.  Whether 
T  signed  the  hill  blank,  or  not.  I  don't  remember  the  contents  of 
it;  but  it  was  my  father  who  got  it.  My  fatheT  was  not  t< 
come  responsible  for  the  loan,  either  by  giving  it  himself,  or 
becoming  liable  to  the  party  who  should  ultimately  advance  it. 
Tt  was  intended  to  obtain  the  money  on  security  of  a  mortgage. 
In  giving  the  bill,  I  did  not  understand  that  my  father  would 
become  a  party  to  it.      I  knew  by  the  letter  remitting  the  money 
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that  Mr.  Walker  was  th  •  party  who  had  advanced  it.  1  had  no 
doubt  that  was  the  money  for  the  bill  in  question.  I  knew  that 
the  money  came  from  him,  but  under  what  circumstances  {  did 
ml."  James  M'Kinlay  did  enter  into  a  negotiation 
with  -I  ihn  K.  Walker  respe<  ting  an  advance  of  money  to  W.  &  T. 
M'Kinlay.  Both  James  -M'Kinlay  and  J.  E.  Walker  are  dead. 
And  wi  i  between  them,  except  so  far  as  it  was  reduced 

into  writing,  must  be  to  a  great  extent  a  matter  of  inference. 
Some  things  are  perfectly  clear.  ■'.  E  Walker  remitted  to  Wil- 
liam &  Thomas  M'Kinlay  £949  on  the  1st  of  June,  1874, 
in  the  'following  Letter:  "  1st  June,  1874.  I  send  you  [*766] 
herewith  Letter  of  credit  in  your  favour  for  £949  Os.  \d.} 
being  proceeds  of  your  acceptance  as  under  noted,  of  which  you 
will  be  kiml  enough  to  acknowledge  receipt     Note. 

Amount  of  acceptance £1000     0     <> 

Interest £50     0     0 

Stamp 0  10     0 

Bank  Commission     ....         o     '.»     s 

.-I)   in     s 

Remitted  by  L.  C £949    0     \" 


Ami  this  document,  described  in  the  Letter  as  "your,"  i.  <.,  Wil- 
liam &  Thomas  M'Kinlay's,  acceptance,  was  the  document  No.  6 
of  process  in  the  interlocutor  mentioned.  And  it  is  also  clear  from 
the  extract  from  .1.  K.  Walker's  ledger  that  on  various  day-,  begin- 
ning on  the  1 2th  of  May  and  ending  on  the  1 4th  of  <  Ictober,  1 874, 
Walker  also  advanced  to  them  £1600  ;  for  which  sum,  with  inter- 
ad  stamps,  in  all  £1676  •'>-.  Qd.,  William  &  Thomas  M'Kinlay, 
on  the  30th  of  November,  L874,  accepted  three  bills  for  £558  14s. 
6d.  each.  And  there  is  nothing  to  show  thai  dames  M'Kinlay, 
whose  death  took  place  in  September,  L874,  ever  made  himself 
liable  for  or  was  considered  by  J.  E.  Walker  to  have  made  himself 
liable  for  this  £1600  or  any  part  of  it.  And  it  is  material  here  to 
rve  that  £300  was  advanced  on  the  12th  of  May,  L874,  a  fort- 
night before  the  bill  for  £1000  was  drawn.  That  sum,  at  least, 
must  have  been  advanced  to  William  &  Thomas  M'Kinlay  on  their 
own  credit,  or  on  the  faith  of  the  mortgage  to  secure  £5000,  which, 
though  not  executed  till  the  3rd  of  February,  1875,  must  have 
been  arranged  for  some  time  before  :  it  does  not  anywhere  appear 
when.     But,  as  far  as  regards  the  £1000  bill  of  the  25th  of  May. 
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1874,  there  does  appear  on  the  back  of  it  the  indorsement  of 
James  M'Kinlay. 

It  appears  from  the  evidence  of  Mr.  Black,  Walker's  bookkeeper, 
that  he,  by  Walker's  directions,  drew  the  bill  in  question,  the  body 
of  which  is  in  his  writing,  that  he  gave  it  to  J.  E.  Walker,  who 
himself  sent  it  out  for  acceptance.  This  bill,  as  prepared  by 
[*  767]  Black,  was  not  in  any  way  addressed  to  James  *  M'Kin- 
lay. The  next  thing  this  witness  speaks  to  is  that 
Walker  told  him  that  he  had  received  back  the  bill  accepted,  and 
directed  him  to  remit  the  money,  which  he  did  by  the  letter  which 
I  have  already  read.  He  further  states  :  "  I  entered  the  bill  in 
Mr.  Walker's  books,  some  time  in  June,  1874,  to  the  debit  of  W. 
and  T.  M'Kinlay.  The  name  of  James  M'Kinlay  was  not  entered 
at  all  in  connection  with  it.  Mr.  Walker  was  in  the  habit  of  look- 
ing at  the  books  every  morning,  and  must  have  seen  the  entry  a& 
to  the  bill.  I  remember  a  mortgage  being  granted  by  W.  and  T. 
M'Kinlay  to  Mr.  Walker.  It  was  not  entered  in  the  books.  Mr- 
Walker  said  to  me  that  what  sums  he  had  advanced  to  W.  and  T. 
M'Kinlay  were  covered  by  the  mortgage.  Q.  Was  the  sum  in  the 
bill  covered  by  the  mortgage  ?  —  A.  It  was  understood.  Q.  Did 
Mr.  Walker  say  so  ?  —  A.  Decidedly.  There  were  subsequent  bill 
transactions  with  W.  and  T.  M'Kinlay,  the  sums  in  which  also 
went  into  the  mortgage." 

Now  it  seems  to  me,  with  great  respect  to  the  Judges  below  who 
find  the  fact  otherwise,  that  it  is  not  a  proper  inference  of  fact  that 
Walker  drew  the  bill,  and  sent  it  to  James  M'Kinlay  in  order  that 
he  might  accept  it,  or  treated  the  signature  of  James  M'Kinlay. 
after  he  got  it,  as  an  acceptance.  If  that  had  been  so,  he  would 
surely  have  caused  Black  to  draw  the  bill  on  James  M'Kinlay,  and 
he  would  have  caused  James  M'Kinlay's  name  to  be  entered  in  his 
books.  But,  no  doubt,  when  James  M'Kinlay  put  his  name  on  the 
back  of  the  bill,  and  handed  it  to  Walker,  he  must  have  done  so- 
for  some  object,  and  it  may  be  conjectured  that  it  was  in  conse- 
quence of  some  request  from  Walker,  which,  as  there  is  no  writing 
proved,  must  be  taken  to  have  been  verbal.  But  this,  I  think,  is 
only  conjecture.  The  only  evidence  produced  bearing  on  this  point 
is  that  of  George  Stecli-.  Taking  that  to  be  all  accurate,  it  leads  to 
the  conclusion  that  Walker  was  very  glad  to  get  the  signature  of 
the  old  man,  which  he  thought  made  his  security  better  ;  and,  if  I 
were  to  indulge  in  conjecture,  !  sho-ild  think  it  probable  Walker 
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had  said  something  to  him  about  this  being  a  large  sum  to  advance 

on  the  faith  of  a  mortgage  being  executed  hereafter,  which  was  not 

vet  prepared,  and  that  James  M'Kinlay  promised  that,  if  for  any 

reason  that  mortgage  went  off,  he  would  see  that  bill  paid. 

I  *  certainly  cannot,  especially  after  seeing  that  £300  had  [*  768] 

been  already  advanced  on  the  12th  of  May,  and  that  £1300 

more  was  advanced  afterwards,  draw  the  conclusion  which  is  drawn 

by  Lord  Shand,  that  the  money  was  advanced  particularly  on  the 

faith  of  the  signature  of  J.  M'Kinlay,  without  which  the  loan  would 

not  have  been  given. 

This  brings  us  to  the  question  whether  there  was,  under  such 
circumstances,  according  to  the  law  of  Scotland,  any  obligation 
constituted  against  J.  M'Kinlay  in  his  lifetime. 

The  Mercantile  Law  (Scotland)  Amendment  Act,  19  &  20  Vict, 
c.  60,  and  the  Mercantile  Law  (England)  Amendment  Act,  19  &  20 
Vict  c.  97,  were  passed  for  the  purpose  of  remedying  a  mischief 
recited  in  the  preambles  of  both  Acts  in  the  same  language  : 
"Whereas  inconvenience  is  felt  by  persons  engaged  in  trade  by 
reason  of  the  laws  of  Scotland  being  in  some  particulars  differ- 
ent from  those  of  England  and  Ireland  in  matters  of  common 
oc2iirreuce." 

Now,  by  the  Common  Law  of  England  a  contract  to  answer  for 
the  debt  of  another  person  might  be  proved  in  the  same  manner  as 
any  other  contract.  And  I  agree  with  what  Lord  Gifford  in  this 
case  intimates,  that  there  is  no  reason,  either  of  justice  or  equity, 
why,  when  such  a  contract  is  proved  to  have  been  entered  into  by 
word  of  mouth,  it  should  not  be  carried  out  by  law.  But  he  pro- 
ceeds to  say  that  there  is  no  statute  against  it;  and  there  I  must 
differ  from  him.  It  was  thought  by  the  English  Legislature  that 
there  was  danger  of  contracts  of  particular  hinds  being  established 
by  false  evidence,  or  by  evidence  of  loose  talk,  when  it  never  was 
really  meant  to  make  such  a  contract;  and  therefore  it  was  pro- 
vided by  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  s.  4,  that  no  action 
should  be  brought  inter  alia  "upon  any  special  promise  to  answer 
for  the  debt,  default,  or  miscarriage  of  another  person,"  "  unless  the 
agreement  upon  which  such  action  shall  be  brought,  or  some  memo- 
randum or  note  thereof,  shall  be  in  writing,  and  signed  by  the  party 
to  be  charged  therewith,  or  some  other  person  thereunto  by  him 
lawfully  authorized." 

This  enactment  compels  the  Courts  to  refuse  to  enforce  such  a 
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promise,  however  clearly  it   may  be  proved,  unless  there  1"-  the 

stal  utable  e\  idence. 
[*  769]  "  There  are  constantly  cases  occurring  in  which  it  is  felt 
that  it  is  morally  very  wrong  to  set  up  such  a  defence,  and 
in  which,  as  has  been  sometimes  said,  tin-  statute  for  the  preven- 
tion of  frauds  operates  as  a  statu!.  Lo  facilitate  fraud ;  neverthel 
on  grounds  not,  1  take  it.  of  justice  but  of  expediency,  this  statute 
has  been  not  only  kepi  in  force,  bul  extended.  It  did  not,  how- 
ever, before  1856,  apply  to  Scotland.  And  the  consequence  was 
that  the  validity  of  such  an  agreement  depended  upon  whether  it 
was  to  be  determined  according  to  English  or  Scotch  law.  This 
fell  precisely  within  the  inconvenience  recited  in  the  preambles  of 
I!)  &  20  Vict.  c.  60,  and  19  &  20  Vict  c  97.  The  Legislature 
might  have  remedied  it.  by,  in  19  &  20  Vict.  c.  (.»7,  altering  the  law 
of  England  so  as  to  make  it  similar  to  that  of  Scotland  or  by 
altering  both  laws  so  as  to  make  something  new  be  the  law  in 
both  countries.  What  they  did  do  was  by  19  &  20  Vict.  c.  60,  s.  6, 
to  extend  the  law  of  England  to  Scotland.  By  the  general  law  of 
merchant  adopted  with  some  modifications,  I  believe  in  every 
civilized  country,  ami  certainly  in  both  England  and  Scotland, 
the  accept  or  of  a  bill  of  exchange  comes  under  an  obligation  to 
any  one  who  becomes  the  holder  to  pay  him,  and  the  drawer 
comes  under  an  obligation  to  the  holder  to  pay  him.  if  the  person 
on  whom  the  bill  is  drawn  does  not  accept  and  pay  the  bill,  and 
the  drawer  has  due  notice  of  the  dishonour.  And  any  one  who 
indorses  that  hill  comes  under  an  obligation  to  all  subsequent 
holders  of  the  lull  precisely  similar  to  that  of  the  drawer,  but 
he  does  not  come  under  any  such  obligation  to  prior  parties  to 
the  bill. 

Pothier,  Contrat  de  Change,  No.  79,  speaking  of  the  contract  by 
the  indorser  to  his  indorsee,  says.  "Ce  contrat  est  entierement  sem- 
blable  a  celui  qui  intervient  entre  le  tireur  et  le  donneur  devaleur. 
II  produit  entre  l'endosseur  et  celui  a  qui  l'ordre  est  passe,  soit  en 
cas  de  refus  de  paiement,  soit  en  cas  de  refus  d'acceptation,  les 
memes  obligations  et  les  memes  actions  que  la  lettre  de  change 
produit  entre  le  tireur  et  le  donneur  de  valeur."  (Works  of  Pothier, 
by  Dupin,  vol.  iii.  p.  155.)  There  have  been  some  expression-  in 
English  cases  to  the  effect  that  an  indorser  is  a  new  drawer. 
Speaking  of  these  in  Gvnnell  v.  Herbert,  5  Ad.  &  E.  439.  Jus- 
tice   LlTTLEDALE    savs,   "It   is   said   that   in    the  case   of  a   lull  of 
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exchange  *  every  indorser  is  a  new  drawer.  But  even  that  [*  770] 
requires  qualification.  Bills  are  drawn  according  to  the 
custom  of  merchants  all  over  the  world  ;  and  merchants  would  be 
much  surprised  at  being  told  that  an  indorser  might  be  considered 
a  new  drawer  in  all  respects.  It  may  be  correct  to  say  that  an 
indorsement  of  a  bill  is  in  the  nature  of  a  new  drawing."  This 
obligation  incurred  under  the  custom  of  merchants  is  not  affected 
by  the  Statute  of  Frauds;  and  it  has  been  very  properly -decided 
in  Macdonuld  v.  Union  Bank  of  Scotland.  Court  Sess.  Cas.  3rd  Series, 
vol.  ii.  p.  963.  that  it  is  not  affected  by  the  6th  section  of  19  &  20 
Vict.  c.  60.  The  motive  or  object  of  the  party  who  incurs  the 
obligation  on  the  bill  may  be  to  guarantee  a  third  person;  and 
that  may  be  known  to  the  person  who  gives  value  for  the  bill,  but 
the  obligation  is,  by  the  custom  of  merchants,  on  the  bill. 

But  I  think  that  since  19  and  20  Vict.  c.  60,  s.  6,  the  law  of 
Scotland  is  as  the  law  of  England  was  before,  that  no  undertaking 
to  answer  for  the  debt  of  a  third  person  is  enforceable  unless  there 
is  a  writing  signed  as  the  statute  requires.  The  question,  there- 
fore, is  in  my  mind  whether  there  is  an  obligation  under  thecustom 
of  merchants,  as  modified  in  Scotland,  incurred  on  the  bill  by 
•I.  M'K inlay  to  J.  E.. Walker. 

The  acceptor  does  incur  such  an  obligation  to  the  drawer.  This 
bill  was  drawn  by  J.  E.  Walker  on  William  and  Thomas  M'Kinlay, 
and  accepted  by  them,  and  d.  M'Kinlay  then  wrote  his  name  on 
it.  Can  he  be  treated  as  an  acceptor  '.  Even  it'  he  had  expressly 
written,"  Accepted,  J.  M'Kinlay,"  he  'mild  not  have  been  so  treated 
according  to  English  law.  This  was  expressly  decided  in  Jackson 
v.  Hudson,  '1  Camp,  at  p.  448;  11  R.  R.  763;  Lord  Ellenborough 
says,  "  The  acceptance  of  the  defendant  is  contrary  to  the  usage 
and  custom  of  merchants.  A  bill  musl  be  accepted  by  the  drawee, 
or,  failing  him,  by  some  one  for  the  honour  of  the  drawer."  I 
observe  that  Mr.  Bell,  in  his  Commentaries,  vol.  i.  (7th  ed.)  p.  425, 
falls  into  an  error  here  as  to  the  English  law.  He  says  that  by  it 
there  can  be  no  propeT  acceptance  except  by  a  drawee,  "  but  a 
signature  as  acceptor  will  raise  a  collateral  undertaking."  Lord 
Ellenborough  did  not  say  so.  lie  said  that  the  facts 
which  the  counsel  offered  to  prove  might  have  *  been  [*  771] 
evidence  of  a  collateral  undertaking,  if  the  declaration  had 
been  so  framed.  And  so,  no  doubt  they  would  have  been ;  and 
if  there  had  been,  in  addition,  a  letter  signed  by  Hudson,  which 
vol.  iv.  —  !•"> 
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could  be  construed  as  a  memorandum  of  the  contract,  he  would, 
on  proof  of  them,  have  recovered.  But  Lord  Ellenborough  did 
not  say  that  the  writing  of  the  words,  "Accepted.  ,l.  Hudson," 
across  the  bill  drawn  upon  [rving,  was  in  itseli  a  collateral  under- 
taking, nor  that  it  was  in  itself  a  sufficient  memorandum  within 
the  Statute  of  Frauds.  Ami  I  apprehend  thai  neither  position 
would  have  been  tenable.  Mr.  Bel]  proceeds  to  say,  "  In  Scotland 
a  different  view  has  been  adopted,  and.  instead  of  a  collateral 
undertaking,  the  subscription  has  been  held  to  import  a  joint 
undertaking  as  acceptor  of  the  bill  or  maker  of  the  note/'  For 
this  he  cites  three  cases  decided  iii  Scotland,  from  which  he  draws 
that  conclusion.  He  disapproves  of  it.  and  says,  "The  English 
doctrine  is  consistent  with  mercantile  practice  and  understanding, 
but  not  quite  so  with  the  Stamp  Law:  the  Scottish  doctrine  is  not 
quite  reconcilable  to  either."  All  the  seven  Judges  below  a 
that  the  signature  of  J.  M'Kinlay  in  this  case  could  not  open 
an  acceptance;  Lord  Gifford  and  Lord  Shand  being  of  opinion 
that  he,  not  being  the  drawee,  and  not  intending  to  be  an  acceptor, 
did  not  become  an  acceptor  at  all.  And  Lord  Shand  examine 
length  the  four  cases,  and  it  appears  that  there  are  no  more,  which 
are  supposed  to  support  the  doctrine  thai  such  a  writing  of  the 
name  by  one  not  a  drawee  might,  in  Scotland,  operate  as  an 
acceptance,  and  shows  that  they  do  not  support  it,  and  my  n 
and  learned  friend  opposite  (Lord  WATSON)  in  his  opinion,  which  I 
have  had  the  advantage  of  reading,  does  the  same,  I  shall  say  no 
more  than  that  I  am  quite  satisfied  by  their  explanation  of  these 
cases.  This  is  the  reason  on  which  I  base  my  judgment,  that  the 
signature  was  not  and  could  not  be  an  acceptance.  The  other 
four  Judges  hold  that  before  19  &  20  Vict.  c.  60.  s.  11,  this  name 
so  written  might  have  been  treated  as  an  acceptance,  but  that 
since  that  Act  it  can  no  longer  be  so.  I  should  have  great  diffi- 
culty in  agreeing  in  this  reasoning,  after  the  passing  of  41  Vict, 
c.  13,  which  not  only  enacts  what  the  true  construction  of  the  Act 
shall  in  future  be,  but  declares  what  it  always  has  been.  How- 
ever, though  not  for  the  same  reasons,  all  seven  Judges 
[*  772]  *  agreed  that  this  signature  could  not  operate  as  an  accept- 
ance ;  and  I  agree  with  them  in  that  result. 
But  Lord  Shand  takes  another  view  of  the  effect  of  writing  the 
name,  namely,  that  it  operated  as  an  indorsement  by  J.  M'Kinlay 
to  E.  Walker,  the  drawer  of  the  bill. 
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An  indorsement  in  general  is  a  transfer  in  writing  by  the  holder 
of  the  bill  to  a  new  holder  on  whom  the  property  is  thereby  con- 
ferred ;  and  it  is  clear  that  J.  [M'Kinlay  was  not  such  an  indorser. 
But  I  quite  agree  that  by  the  custom  of  merchants,  as  modified 
by  English  law.  there  may  also  be  an  indorsement  by  a  person. 
not  a  holder  of  the  bill,  who  puts  his  name  <»n  the  bill  to  facilitate 
the  transfer  to  a  holder.  By  the  old  foreign  law,  not  in  this 
respect  entirely  adopted  by  the  English  law.  this  might  be  done 
bywhat  was  called  an  aval  (said  to  he  an  antiquated  word  signify- 
ing "underwriting"),  either  on  the  bill  itself  or  on  a  separate 
paper;  and  if  such  an  aval  was  given  by  any  one,  his  obligation 
to  .ill  subsequent  holders  of  the  hill  was  precisely  the  same  as 
thai"  of  the  person  to  facilitate  whose  transfer  the  aval  was  given 

It  appears  from  Pothier,  Du  Contrat  de  change,  Part.  1.,  chap.  4, 
Article  VII..  De  ^obligation  qui  nait  des  avals,  Works  of  Pothier, 
by  Dupin,  vol.  iii.  p.  174,  that  the  aval  might  he  made  by  one  who 
gave  his  name,  either  by  way  of  incurring  responsibility  for  the 
drawer,  placing  the  signature  under  the  name  of  the  drawer,  or  for 
the  indorser,  placing  it  under  the  indorsement,  or  for  the  acceptor, 
placing  it  under  that  of  the  acceptance.  An  -'/•"/  for  the  honour 
of 'he  acceptor,  even  if  on  the  bill,  is  not  effectual  in  English  law, 
as  ippears  by  Jackson  v.  Hudson.  That  case  cannot  now  be  ques- 
tioned after  the  lapse  of  mi  many  years,  even  if  it  could  have  been 
successfully  impugned  at  the  time,  which  I  do  not  think  it  could. 
But  the  indorsement  by  a  stranger  to  the  hill  on  it  to  one  who  is 
about  to  take  it  is  efficacious  in  English  law.  and  has  the  same 
effect  as  an  aval.  The  effect,  according  to  English  law,  of  such  an 
indorsement  is  recognised  by  Lord  Holt,  in  Hill  v.'Zewis,l  Salk. 
at  p.  133,  and  again  in  Penny  v.  Innes,  1  C.  M.  &  R.  439;  4  L.  d. 
Ex.  1  -  ;  such  an  indorsement  creates  no  obligation  to  those  who 
previously  were  parties  to  the  hill;  it  is  solely  for  the  benefit 
of  those  who  take  subsequently.  It  is  not  a  collateral 
*  engagement,  hut  one  on  the  hill  ;  and  it  is  for  that  reason.  [*  773] 
and  because  the  original  hill,  by  the  custom  of  merchants, 
has  incident  to  it  the  capacity  of  an  indorsement  in  the  nature  of 
an  aval  on  it,  that  such  an  indorsement  requires  no  new. stain};. 
The  law  of  Scotland  also  gives  effect  to  such  an  indorsement. 
Indeed,  no  better  example  of  an  indorsement  having  the  effect  of 
an  aval  for  the  drawer  of  a  bill  can  he  given  than  is  afforded  by 
Macdonald  v   Union    Bank  of  Scotland,  where  the  cashier  of  the 
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''niiui  Bank,  having  refused  to  give  cash  on  the  credit  of  a  cheque 
drawn  on  another  bank,  agreed  to  give  it  on  Macdonald  indoi 
his  name  on  it.  This  was  1 1 « * t < I  t<>  make  Macdonald  liable  aa 
indorser  to  the  Union  Bank.  In  Penny  v.  Innes  it  appeared  that 
I  lines  (win  i,  as  I  think  we  must  understand  the  facts,  had  agreed 
with  the  plaintiff  to  become  indorser  in  the  nature  of  an  aval  for 
Wilson,  the  drawer  of  the  bill,  who  was  about  to  transfer  the  bill 
to  the  plaintiff)  did  uot  actually  write  his  name  on  the  bill  till 
after  Wilson,  the  drawer,  had  written  his,  and  it  was  decided  that 
the  older  in  which  the  name-  were  written  was  immaterial. 

The  case  of  Matthews  v.  Bloxsome,  33  L  J.Q.  B.  209,  was  much, 
and  properly,  relied  upon  by  the  counsel  for  the  appellants.  It  was 
one  very  peculiar  in  its  circumstances:  The  defendant  had  written 
to  one  of  the  plaintiffs  a  letter  in  these  terms:  "Sir,  my  brother 
Richard  wishes  me  to  join  security  with  Mr.  Edmands  for  the  sum  of 
£150.  I  beg  to  say  I  am  quite  agreeable  to  do  so,  on  the  conditions 
entered  into  between  yon  and  him.  J.  Bloxsome."  This,itapp< 
was  t  hought  by  the  ( Jourt  not  to  be  a  sufficient  memorandum  in  writ- 
ing signed  by  J.  Bloxsome  to  satisfy  the  Statute  of  frauds,  because 
the  conditions  were  never  put  in  writing.  But  Richard  Bloxsome 
procured  three  hill  stamps  of  an  amount  sufficient  to  cover  £50  each. 
On  the  hack  of  these  Edmands  and  J.  Bloxsome  indorsed  their 
names  in  order  to  enable  him  to  obtain  the  £150  from  the  plaintiff. 
Richard  Bloxsome  wrote  across  them,  "Accepted,  Richard  Blox- 
some," and  delivered  them  in  that  state  to  the  plaintiffs,  who  gave 
him  the  £150.     It  was  perfectly  manifest  that  the  defendant  gave 

authority  to  till  up  the  blank  stamp  paper  in  such  a  way  as 
[*  774]  would  make  him  liable  as  indorser  *  to  the  plaintiffs,  and 

meant  that  to  be  done  ;  if  the  blanks  had  been  rilled  up  by 
the  plaintiffs  with  the  name  of  one  of  their  clerks  as  drawer  of  a 
bill  payable  to  bearer,  there  could  have  been  no  defence.  But  by  a 
blunder  of  the  plaintiffs,  it  was  rilled  up  inserting  their  own  names 
as  drawers.  No  one  could  help  wishing  to  baffle  such  a  defence. 
T  was  a  party  to  the  judgment  of  the  Queen's  Bench  by  which  they 
did  so,  but  I  greatly  doubt  if  it  was  sound.  It  seems  to  me  to  be  a 
very  violent  thing  to  construe  a  document  which,  on  the  face  of  it, 
purported  not  to  be  drawn  by  the  plaintiffs,  and  indorsed  for  them 
by  the  defendant,  who  purported  to  be  the  drawer,  as  being,  in  con- 
sequence of  extrinsic  evidence,  in  legal  effect  drawn  by  the  defend- 
ant, and  indorsed  to  the  person  who  purported  on  it  to  he  drawer. 
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But  that  case,  if  good  law.  can  only  be  an  authority  for  considering 
a  bill  as  if  it  were  amended  so  as  to  be  what  it  was  intended  to  be, 
when  the  evidence  is  clear  what  the  intention  was,  and  that  the 
bill  was  drawn  up  in  its  actual  form  by  blunder.  In  the  present 
case  the  bill  on  the  face  of  it  purports  to  be  drawn  by  J.  E.  Walker 
on  William  and  Thomas  M'Kiniay,  and  to  be  payable  to  J.  E. 
Walker's  order.  So  far  is  that  from  a  blunder,  that  1  think  it  clear 
it  was  what  was  intended  from  the  beginning.  •'•  M'Kiniay  wrote 
hi.v  name  on  the  hack,  and  any  one  who  afterwards  took  the  bill 
would  have  the  right  to  hold  J.  M'Kiniay  liable  to  him  as  an  in- 
dorser,  in  the  nature  of  an  aval  for  the  drawer.  But  it  does  not 
purport  to  be  an  indorsement  to  Walker,  who  was  drawer,  but  the 
contrary.  Even  if  it  was  intended,  which  I  think  is  not  clearly 
made  out,  that  J.  M'Kiniay  was  to  bind  himself  as  a  surety  for  his 
sons  to  J.  I-].  Walker,  and  wrote  his  name  on  the  back  of  the  hill 
with  that  intent,  he  did  not  can}'  out  his  intention.  And  to  con- 
strue the  bill,  by  the  aid  of  the  extraneous  evidence,  as  operating 
as  a  drawing  by  J.  M'Kiniay  on  William  and  Thomas  M'Kiniay, 
ami  an  indorsement  by  him  as  drawer  to  Walker  would  not  he  a 
rectifying  a  blunder  made  in  drawing  up  the  instrument,  so  as  to 
construe  it  as  if  drawn  up  according  to  the  original  intention,  but 
a  making  of  a  new  instrument,  because,  owing  to  their  mistakes 
of  law,  the  instrument  which  they  drew  up  did  not  operate  as  vvas 
wished.  I  therefore  conn  to  the  conclusion  that  what  was  done 
cannot  he  effectual  as  a  guarantee  for  William  and  T. 
M'Kiniay  *  for  want  of  a  writing  signed,  ami  that  it  can-  [*775] 
not  he  effectual  as  an  obligation  on  the  bill,  either  as  an 
acceptance  or  as  an  indorsement  to  E.  Walker,  who.  on  the  face  of 
the  bill,  purports  to  lie  the  drawer,  who  would  prima  facie  be  liable 
to  indorsers,  and  not  entitled  to  sue  them. 

The  result  i-<  that  1  think  the  appeal  should  be  dismissed. 

Lord    If  A  IIIEIM.EV  :  — 

My  Lords,  in  considering  this  case  I  had  no  doubt,  immediately 
after  the  hearing,  that  no  case  could  be  made  out  upou  this  claim 
by  treating  the  document  signed  by  M'Kiniay  the  elder  as  a  docu- 
ment with  a  guarantee,  owing  to  the  statute  in  the  way  of  uch  a 
construction.  The  point  on  whi<  h  1  did  entertain  some  doubl  was 
as  to  what  was  the  effect  of  the  writing  by  M'Kiniay  of  the  name 
upon  the  bill,  seeing  that  it  was  necessary,  as  far  as  one  could,  to 
attribute  some  force  and  effect  to  the  signature  which  be  so  added 
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to  the  bill.  But  I  had  the  advantage,  whilst  considering  the  case, 
of  seeing  the  opinion  of  my  noble  and  learned  friend  opposite  (Lord 
Blackburn),  who  has  just  delivered  that  opinion  to  your  Lordships, 
and  it  appeared  to  me  to  put  the  matter  in  so  clear  and  precise  a 
way  that  it  would  be  an  idle  form  and  ceremony  if  I  went  over  the 
same  ground  again;  and  also  if  1  did  so  1  might  be  appearing  to 
give  as  the  result  of  my  own  reasoning  that  which  I  have  in  fact 
finally  and  decisively  been  led  into  entirely  by  that  opinion.  There- 
fore I  am  quite  content  to  rest  my  judgment,  which  coincides  with 
that  of  my  noble  and  learned  friend  opposite,  upon  the  reasons 
which  he  has  given  in  the  opinion  which  he  has  now  delivered  to 
the  House. 

Lord   Wats  ox  :  — 

My  Lords,  in  February.  1874,  William  and  Thomas  M'Kinlay 
commenced  business  as  timber  merchants  at  Strabane,  in  Ireland, 
under  the  firm  of  W.  &  T.  M'Kinlay;  and  shortly  thereafter  they 
commissioned  their  father,  the  late  James  M'Kinlay,  to  procure  for 
them  in  Glasgow,  where  he  resided,  an  advance  of  £1000  on  the 
personal  credit  of  the  firm.  Some  communings  then  took  place 
between  James  M'Kinlay  and  the  late  James  Ewing  Walker,  coach 
proprietor,  in  Glasgow,  the  result  of  which  was  that  Mr. 
[*  776]  Walker  *  signed,  as  drawer,  a  bill  bearing  date  the  25th  of 
May,  1874,  for  £1000  at  twelve  months,  addressed  to 
"  Messrs.  Win.  &  Thos.  M'Kinlay,  wood-merchants,  Strabane,"  which 
he  handed  to  James  M'Kinlay.  The  latter  forwarded  the  bill  to 
his  sons,  who  returned  it  duly  accepted  in  their  firm's  name.  James 
M'Kinlay  then  wrote  his  own  signature  across  the  back  of  the  bill, 
and  delivered  it  to  Mr.  Walker,  who,  on  the  faith  of  the  document 
thus  completed,  remitted  its  amount,  less  discount,  to  the  drawees. 
The  drawer  kept  the  bill  until  the  10th  of  March,  1875,  when  lie 
discounted  it  with  the  National  Bank  of  Scotland,  signing  as  in- 
dorsee The  drawees  failed  to  pay  the  bill  at  maturity,  and  it  was 
retired  by  Mr.  Walker. 

James  M'Kinlay  died  in  September.  1874,  and  Mr.  Walker  in 
September,  1875.  The  action  in  which  the  present  appeal  is  taken 
was  raised  by  the  testamentary  trustees  of  Mr.  Walker  (the  appel- 
lants) against  Alexander  M'Kinlay  (the  respondent)  as  representing 
his  father,  the  deceased  James  M'Kinlay  :  and  its  conclusions  are 
for  payment  of  the  amount  of  the  bill  and  interest,  subject  to  cer- 
tain specified  deductions.     Besides  detailing  the  circumstances  in 
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which  the  bill  was  signed  by  the  various  parties  whose  names  ap- 
pear upon  it,  the  appellants  endeavour  to  indicate,  in  their  plead- 
ings in  the  Court  below,  the  character  in  which,  and  the  purpose 
for  which,  James  M'Kinlay  adhibited  his  signature  before  deliver- 
ing the  bill  to  the  drawee.  Their  record  appears  to  me  to  be  framed 
upon  the  footing  that,  in  signing  his  name,  James  M'Kinlay  in- 
tended to  undertake,  and  did  incur  a  direct  obligation  to  the  drawee 
in  the  event,  which  has  occurred,  of  non-payment  by  the  drawees; 
but  its  framers  were  obviously  in  great  uncertainty  as  to  the  pre- 
cise legal  category  to  which  that  obligation  ought  to  be  assigned. 
In  their  summons  the  appellants  libel  upon  the  bill  as  "indorsed 
by  the  said  James  M'Kinlay,"  in  the  condescendence  they  state 
that  "he  so  indorsed  it  as  joint  obligant  with  the  acceptors  and  co- 
acceptor  with  them  for  payment  of  its  contents;"  and  again,  in 
their  answer  to  the  separate  statement  of  facts  for  the  respondent 
they  aver  that  his  name  was  "put  upon  the  bill  as  an  acceptor  or 
joint  obligant  by  arrangement."  It  has  been  contended  by  the  re- 
spondents, and  several  of  the  Judges  in  the  Court  below 
have  held,  that  the  only  case  made  on  record  by  *  the  ap-  [*  777] 
pellants  is  that  James  M'Kinlay  was  an  acceptor,  and  con- 
sequently that  their  action  must  fail  if  that  allegation  is  irrelevant 
oris  not  established.  I  think  that  is  far  too  technical  a  view  of  the 
appellants'  pleadings.  I  adopt  Lord  Shand's  reasoning  upon  this 
point,  and  concur  with  nis  Lordship  in  holding  that  the  record 
fairly  raises  a  more  general  issue,  and  that  the  case  as  it  stands 
must  be  decided  on  the  merits  of' the  question  whether  M'Kinlay 
undertook  liability  to  Mr.  Walker  for  payment  of  the  bill.1 

Various    important    decisions    were   raised    and   argued  at  [77<S] 
your   Lordship's  bar,  but   the    only  question    which,  in   my 
opinion,  the  House  requires  to  determine  is  this;    What  liability, 
if  any.  did  James  M'Kinlay  undertake  to  James   Ewing  Walker, 
the  drawer  of  the  lull  ? 

In  considering  that  question,  it  is  necessary  to  distinguish  be- 
tween the  liabilities  which  the  law  merchant  attaches  to  a  person 
who,  by  signing,  has  become  party  to  a  bill,  and  those  liabilities 
which  may  arise  out  of  an  understanding  or  agreement  of  parties 
extrinsic  of  the  bill.     In  some  cases  the  precise  character  and  con- 

1  The  passage  here  omitted  merely  states  the  proceedings  in  the  Court  of  Session. 
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sequent  liabilities  of  parties  to  a  bill  are  conclusively  fixed  by  the 
tenor  of  the  document.  The  person  who  draws  a  bill  of  exchange, 
and  his  addressee  who  accepts  it,  can  never,  according  to  the  prin- 
ciples of  the  law  merchant,  be  liable  otherwise  than  in  their 
[*  779]  respective  characters  of  drawer  and  acceptor.  *  In  other 
cases  the  character  and  liability  of  parties  to  a  bill  cannot 
be  ascertained  without  the  aid  of  proof,  as,  for  instance,  when  a 
dispute  arises  in  regard  to  the  order  of  time  in  which  indorsements 
were  made  upon  a  bill.  But  such  proof,  when  it  is  admissible, 
must  be  strictly  limited  to  facts  and  circumstances  attendant  upon 
the  making,  issue,  or  indorsement  of  the  bill.  On  the  other  hand, 
it  is  undoubtedly  competent  for  parties  to  a  bill,  by  contract  inter 
se,  express  or  implied,  to  alter  and  even  invert  the  positions  and 
liabilities  assigned  to  them  by  the  law  merchant.  The  drawer  and 
acceptor  of  a  bill  may  agree  that,  as  between  themselves,  the 
acceptor  shall  have  the  rights  of  a  drawer,  and  that  the  drawer 
shall  be  subject  to  the  liabilities  of  an  acceptor,  and  that  agree- 
ment when  proved  will  be  binding  upon  them  both,  although  it 
can  have  no  effect  upon  the  obligations  to  third  parties  interested 
in   the  bill  imposed  upon  them  by  the  law  merchant. 

This  leads  me  to  consider  whether  the  late  James  M'Kinlay,  as 
a  party  to  the  bill  in  the  sense  of  the  law  merchant,  was  under 
obligation,  failing  payment  by  his  two  sons  or  their  firm,  to  pay 
the  contents  to  Mr.  Walker ;  and  in  so  doing,  I  assume  as  legiti- 
mate materials  for  inference  all  those  facts  connected  with  the 
making,  issuing,  and  discounting  of  the  bill  to  which  I  have 
already  adverted. 

The  tenor  of  the  bill  is,  in  my  opinion,  conclusive  against  the 
view  that  -Tames  M'Kinlay  was  an  acceptor.  Save  in  the  case  of 
acceptances  for  honour  or  per  procuration,  no  one  can  become  a 
party  to  a  bill  qua  acceptor  who  i-s  not  a  proper  drawee,  or,  in 
other  words,  an  addressee.  That  a  person,  not  an  addressee,  who 
signs  in  the  same  circumstances  as  James  M'Kinlay,  thereby  be- 
comes an  acceptor,  has  however,  been  held  in  the  Court  below  to 
be  authoritatively  settled  in  the  law  of  Scotland.  To  that  proposi- 
tion, which  depends  upon  the  accuracy  of  a  statement  in  the  Com- 
mentaries of  Mr.  Bell  (Bell,  Com.  vol.  i.;  7th  ed.  p.  425),  and 
which  is  repeated  by  Mr.  Thomson  in  his  Treatise;  on  Bills  of 
Exchange,  I  cannot  assent.  Mr.  Bell  infers,  from  the'  cases  of 
Don  v.   Watt,  26th  of   May,  1812;  Fac.  Col.  vol.  xvi.  p.  047.  and 
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Watters,  Petitioner,  7th  of  March,  1818;  Fac.  Col.  vol.  xix.  p.  489, 

that   in   Scotland  a   signature  as   an   acceptor  by  a   person  not  a 

drawee  "is  held  to  import  a  joint  undertaking  as  acceptor 

*  of  the  bill  or  maker  of  the  note;"  but  the  learned  author  [*  780] 

frankly  concedes  that  the  doctrine  is  not  quite  reconcilable 

with  mercantile  practice  and  understanding.     It  is,  in  my  opinion, 

unnecessary  to  consider  how  much  authority  this  House  ought  to 

require  before  sanctioning  such  a  departure  from  the  principles  of 

the  law   merchant,  because   the   cases   cited  by   Mr.   Bell  do  not 

appear  to  me   to  support  the    doctrine   which   he    deduces   from 

them. 

The  case  of  Don  v.  Watt  related  not  to  a  bill  of  exchange,  but  to 
a  promissory  note ;  and  there  is  obviously  no  principle  of  the 
law  merchant  which  can  prevent  any  number  of  persons  becoming 
bound  as  promisors  along  with  the  original  grantor  of  the  note. 
This  distinction,  which  is  a  very  material  one,  was  not  adverted  to 
by  the  Court,  who  in  this  and  the  subsequent  case  of  Watters 
seem  to  have  dealt  with  the  cases  of  an  acceptor  and  of  a  prom- 
isor as  identical.  But,  assuming  that  the  Court  did  deal  with  the 
promissory  note  upon  principles  which  they  hold  to  be  equally 
applicable  to  bills  of  exchange,  it  does  not  appear  upon  what  foot- 
ing they  held  the  defender  liable,  whether  as  a  party  promisor  or 
as  bound  by  implied  agreement  to  the  payee.  The  Lord  Ordinary 
expressly  found  that  he  was  liable  as  indorsee,  but  the  Inner 
House  recalled  that  finding  and  decerned  against  him  in  general 
terms  without  specifying  in  what  character  liability  attached  to 
him. 

There  are  only  two  very  meagre  reports  of  the  case  of  Watters. 
One  of  these  is  in  the  form  of  a  note  by  Baron  Hume,  which  runs 
thus:  "A  person  who  was  meant  to  be  a  joint  acceptor  with  two 
others  put  his  name  on  the  back  of  the  lull.  He  is  found  liable 
nevertheless  as  joint  acceptor,  the  purpose  being  plain.  The  bill 
came  in  place  of  a  former,  to  which  he  was  one  of  three  ac<  eptors." 
The  other  report  is  in  the  Faculty  Collection,  and  the  whole  infor- 
mation given  by  the  reporter  as  to  the  facts  of  the  case  is  that 
Watters,  along  with  two  others,  accepted  a  bill  drawn  upon  them 
by  one  Robert  Barrie  ;  and  then  he  adds:  "Upon  becoming  due 
it  was  renewed,  but  Watters  wrote  his  name  upon  the  back  of 
the  bill."  It  is  by  no  means  clear  that  the  renewed  bill  was 
not    addressed    to    all    the    three    acceptors    of    the   original    bill 


234  BILL   OF   EXCHANGE. 


No.  7.       Steele  v.  M'Kinlay.  5  App.  Cas.  781.  782. 


[*  781]  including  *Watters;  and  the  probability  that  he  was  a 
drawee  is  strengthened  by  the  report  of  the  argument  for 
the  petitioner,  who  did  not  defend  himself  on  the  ground  that, 
not  being  a  drawee,  he  could  not  by  his  subscription  become  an 
acceptor.  The  only  plea  urged  in  defence  was  that  the  petitioner 
was  liable  as  an  indorser,  "because  he  had  signed  on  the  back  of 
the  bill,"  a  very  special  plea,  and  one  which  seems  to  involve  an 
admission  that  lie  would  have  been  liable  as  acceptor  if  he  had 
signed  en  the  fare  of  tin'  document,  lint,  he  that  as  it  ma)-,  the 
interlocutor  of  the  Lord  Ordinary,  which  became  the  judgment  of 
the  Inner  House,  and  which  is  quoted  at  length  in  the  opinion  of 
herd  Shand,  contains  articulate  findings  which  make  it  ^erfectly 
plain  that  the  decision  went  upon  considerations  quite  independent 
of  "VVatters's  position  as  a  party  to  the  hill. 

Neither  of  the  eases  of  Sharp,  1808,  Morr.  Diet.  App.  wee  Full 
of  Exchange,  Xo.  22,  and  MacdougaU,  13th  of  Feb.  1810;  Fac. 
Col.  vol.  xv.  p.  579,  which  were  cited  in  argument,  has  any  bearing 
upon  the  doctrine  in  question.  These  are  cases  relating  to  tie' 
liability  of  a  drawee  who,  in  accepting,  added  to  his  signature  the 
words  "as  cautioner;"  and  Mr.  Bell,  Com.  vol.  i.  (7th  ed.)  p.  424, 
thus  correctly  states  their  import:  "Acceptance  as  a  cautioner  is 
deemed  absolute  acceptance;  and  the  qualification,  whatever  effect 
it  may  have  in  a  question  of  relief  between  the  parties  themselves, 
has  none  at  all  as  against  the  holder  of  the  hill." 

if  James  M'Kinlay  cannot  Vie  regarded  as  an  acceptor,  no  ques- 
tion can  arise  in  regard  to  the  Mercantile  Lawr  Amendment  (Scot- 
land) Act.  1856,  and  the  Bills  of  Exchange  Act,  1878.  But  I 
cannot  help  saying  that  if  James  M'Kinlay,  apart  from  the  provi- 
sions of  these  statutes,  could  or  did  become  an  acceptor  according 
to  the  law  of  Scotland,  T  could  not  have  agreed  with  the  learned 
Judges  of  tin1  majority  in  holding  that  his  acceptance  was  invalid 
by  reason  of  the  provisions  of  sect,  xi.  of  the  Act  of  1856.  It 
appears  to  me  that  in  construing  the  two  Acts  together  their  Lord- 
ships have  misapprehended  the  true  character  and  effect  of  the 
Act  of  1878.  They  have  dealt  with  that  statute  as  if  it  were  a 
repealing,  and  not,  as  it  professedly  is,  a  declaratory  Act. 
*  782]  They  *  assume  that  the  case  of  Hindhaugh  v.  Blakey,  3  G. 
P.  1).  136,  47  L.  J.  C.  P.  345,  was  well  decided,  and  that 
sect.  xi.  of  the  .\<t  of  1856  requires  in  order  to  due  acceptance,  not 
only   the  signature   of   the   acceptor,  but   words  of  acceptance   to 


R.  ('.   VOL.  IV.]  SECT.  I. — NATURE,    ETC.  OF   THE   CONTRACT.  235 

No.  7.  —  Steele  v.  M'Xinlay.  5  App.  Cas.  782.  783. 

which  the  signature  must  be  appended,  and  they  read  the  Act  of 
1878  as  repealing  th_j  provisions  of  sect.  xi.  in  so  far  only  as  these 
apply  to  acceptors  who  are  also  drawees.,  leaving  them  still  opera- 
tive in  the  cas;;  of  acceptors  such  as  they  have  assumed  or  held 
James  M'Kinlay  to  be.  Now  the  Act  of  1878  seems  to  me  to  be 
equivalent  to  a  declaration  that  the  case  of  Hindhaugh  v.  Blakey 
was  wrongly  decided;  and  seeing  that  sect.  xi.  uses  precisely  the 
same  language  in  regard  to  all  acceptors  falling  within  its  scope, 
I  should  have  found  it  impossible  to  read  the  clause  as  requiring 
words  in  the  case  of  an  acceptor  in  the  position  of  James  M'Kinlay 
which  would  not  have  been  necessary  had  he  been  a  drawee. 

I  am  of  opinion  that  the  character  in  which  James  M'Kinlay 
did  become  a  party  to  the  bill  was,  both  in  fact  and  law,  that  of 
an  indorser;  and  that  in  determining  his  legal  position  the  circum- 
stance that  M'Kinlay's  indorsement  was  written  before  the  bill 
was  delivered  to  the  drawer  and  the  money  advanced  by  him  is 
quite  immaterial.  No  doubt  a  proper  indorsement  can  only  he 
made  by  one  who  has  a  right  to  the  bill,  and  who  thereby 
transmits  the  right,  and  also  incurs  certain  well-known  and  well- 
defined  liabilities.  But  it  is  perfectly  consistent  with  the  princi- 
ples of  the  law  merchant  that  a  person  who  writes  an  indorsement 
with  intent  to  become  party  to  a  bill,  shall  be  held — notwith- 
standing he  has  not  and  therefore  cannot  give,  any  right  to  its  con- 
tents—  to  be  subject,  as  in  a  question  with  subsequent  holders,  to 
all  the  liabilities  of  a  proper  indorser.  !  fail  to  see  upon  what 
principle  James  M'Kinlay  can  be  interpolated  as  a  party  to  the 
bill  in  question  between  the  drawer  and  the  acceptor.  To  hold 
that  a  stranger  to  the  hill  who  writes  his  name  across  the  hack  of 
it,  before  it  has  passed  out  of  the  hands  of  the  drawer,  thereby 
becomes  liable  to  the  drawer,  failing  payment  by  the  drawees 
appears  to  me  to  be  as  inconsistent  with  the  principles  of  the  law- 
merchant  as  to  hold  that  there  may  ba; a  drawer  other  than  the 
original  drawer  and  payee,  or  that  there  may  be  an  acceptor  other 
than  the  drawee  or  one  who  accepts  as  his  agent  or  for  his 
honour.  It  may  be  *  convenient  in  some  cases  to  describe  [*  783] 
the  liability  of  a  person  whose  name  is  on  a  bill,  and  who  is 
neither  payee  nor  drawee,  as  being  the  liability  of  a  drawer  or 
acceptor,  but  in  these  eases  liability  cannot  arise  from  such  person 
being  either  a  drawer  or  an  a  in  the  s  -use  of  the  law  mer- 

chant, but  from  some  agrei  ra  isic  of  the  bill  itself. 
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I  should  have  had  less  difficulty  in  holding  that  James  M'Kin- 
lay, as  party  to  the  bill,  was  an  indorser,  and  therefore  not  liable 
to  pay  to  Mr.  Walker,  the  drawer,  when  it  was  dishonoured  by  the 
acceptors,  had  it  not  been  that  the  point  seems  to  have  been  other- 
wise decided  by  the  Court  of  Queen's  Bench  in  Matthews  v.  Blox- 
some,  33  L.  J.  Q.  15.  209.  The  report  of  the  case  is  not  satisfactory, 
and  leaves  room  for  doubt  whether  the  decision  was  intended  to 
go  so  far  as  the  report  states.  If  it  was,  I  cannot  avoid  the  con- 
elusion  that  the  decision  is  at  variance  with  sound  principles,  and 
that  whatever  may  now  be  its  value  as  a  precedent  in  England,  it 
ought  not  to  be  taken  as  a  good  authority  in  a  Scotch  appeal. 

It  still  remains  for  consideration  whether  the  transaction  between 
Mr.  Walker  and  James  M'Kinlay  was  completed  on  the  footing 
that  the  latter  was  to  be  bound  to  the  drawer  failing  payment  by 
the  drawees.  As  a  party  to  the  lull  he  was  not  so  bound  ;  still  the 
appellants  would  be  entitled  to  decree  if  it  were  proved,  by  extrin- 
sic evidence,  that  their  author,  Mr.  Walker,  advanced  his  money 
upon  the  faith  of  such  an  arrangement  as  they  allege.  But  the 
appellants  have,  in  my  opinion,  failed  to  adduce  evidence  either 
competent  or  sufficient  for  that  purpose. 

It  appears  to  me  that  the  arrangement  which  the  appellants 
seek  to  prove  is  in  effect  an  undertaking  of  guarantee,  and  accord- 
ingly that  their  proof,  which  so  far  as  material  consists  of  oral 
testimony,  is  excluded  by  the  provisions  of  the  6th  section  of  the 
Mercantile  Law  Amendment  (Scotland)  Act,  1856.  I  am  not 
prepared  to  hold  that  an  obligation  to  sign  a  bill  as  one  of  several 
drawees  and  acceptors  necessarily  constitutes  an  undertaking  of 
guarantee;  but  in  this  case  it  is  to  my  mind  perfectly  clear  that 
James  M'Kinlay  never  agreed  to  be  an  acceptor.  George  Steele 
deposes  that  Mr.  Walker,  before  he  got  the  completed  bill,  told 
him  that  "  the  old  man "  (meaning  M'Kinlay  the  father; 
*  784]  "  was  to  *  sign  the  bill  along  with  his  two  sons,"  and,  after 
he  got  the  completed  bill,  that  it  was  "  all  right ; "  that  it 
was  signed  by  the  "old  man."  But  there  is  no  evidence  whatever 
that  M'Kinlay  was  to  sign  in  the  character  of  an  acceptor.  The 
form  in  which  the  bill  was  drawn  and  sent  for  acceptance  by  Mr. 
Walker  contradicts  that  supposition,  and  the  witness,  George 
Steele,  states  that  Mr.  Walker,  two  or  three  weeks  before  he 
remitted  the  proceeds  of  the  bill  in  question  to  Strabane,  told  him 
(Steele)  "  that  James  M'Kinlay  had  asked  him  to  advance  £1000 
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for  them"  (i.  e.,  his  two  sons,  the  drawees)  "upon  his  security," 
and  that  he  "  had  agreed  to  advance  it."  Had  James  M'Kinlay's 
signature  been  sufficient,  according  to  the  law  merchant,  to  make 
him  liable  to  the  drawer,  the  provisions  of  sect.  6  of  the  Act  of 
1856  would  have  been  inapplicable,  notwithstanding  the  fact  that 
his  obligation  was  in  substance  a  guarantee ;  but  when  it  is  pro- 
posed, as  in  the  present  case,  to  establish  by  extrinsic  evidence  an 
obligation  which  is  substantially  a  guarantee,  the  Act  applies,  and 
parol  proof  is  incompetent. 

If  the  appellants'  evidence  were  held  to  be  competent,  I  am  of 
opinion  that  it  is  not  sufficient  to  establish  any  agreement  or 
understanding  on  the  part  of  M'Kinlay  to  the  effect  that  he  was 
to  be  liable  to  the  drawer.  There  was  apparently  no  third  person 
present  at  their  communings  in  regard  to  the  bill,  and  there  is  n<> 
evidence  of  what  passed  between  them  except  the  indirect  testi- 
mony of  George  Steele  as  to  certain  statements  made  to  him  by 
Mr.  Walker.  These  hearsay  statements  through  the  decease  of 
Mr.  Walker  became  admissible  in  evidence,  subject  always  to 
these  qualifications:  (1.)  That  they  are  to  be  received  cum  notdt 
because  the  respondents  had  no  opportunity  of  testing  their  weight 
or  t.redibility  by  cross-examination  of  the  person  who  made  them; 
an. i  (2.)  That  when  ambiguous  they  must  be  read  contra  proferen- 
tem. Whilst  these  statements  must  be  held  to  express  Mr.  Walk- 
er';, view  of  the  transaction,  they  do  not  necessarily  represent  the 
understanding  of  James  M'Kinlay.  There  is  nothing  in  the  case 
to  surest  that  either  of  them  was  unfamiliar  with  bill  transac- 
tions,  and  it  is  nowhere  proved  that  the  liability  which  M'Kinlay 
was  to  incur  by  signing  his  name  was  ever  discussed  or  referred 
to  in  the  course  of  their  communings.  It  lay  with  the  appel- 
lants to  prove,  and  I  think  they  have  failed  to  prove,  that 
*there  ever  was  any  mutual  understanding  or  agreement  as  [*  785] 
to  that  matter.  The  impression  which  careful  perusal  of  the 
proof  has  left  upon  my  mind  is,  that  nothing  more  was  agreed  upon 
between  the  parties  than  that  M'Kinlay  should  write  his  signature 
across  the  back  of  the  bill,  and  that  there  was  no  consensus  in  idem 
as  to  the  effect  of  the  indorsement.  The  one  agreed  to  give  and 
the  other  to  take  his  signature  for  what  it  was  worth,  M'Kinlay 
intending  to  resist  and  Walker  to  enforce  liability,  so  far  as  the 
law  would  permit. 

Being  of  opinion   that  James   M'Kinlay  was  not,  as  a  party  to 
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the  bill,  under  any  obligation  to  the  drawer,  and  that  there  is  no 
competent  or  sufficient  evidence  of  Ids  agreement  to  undertake 
such  an  obligation,  I  think  the  appeal  ought  to  be  dismissed. 

Lord  SELBORNE,  L.  C. :  — 

My  Lords,  having  had  the  advantage  of  seeing  the  written 
opinions  of  two  of  my  noble  and  learned  friends  who  have  already 
addressed  your  Lordships,  and  finding  in  them  everything  which  I 
could  myself  have  desired  to  say  with  respect  to  this  case,  1  might 
well  content  myself  with  simply  expressing  my  entire  agreement 
with  them;  but  as  the  decision  in  the  Court  below  was  mainly 
rested  upon  the  view  taken  by  that  Court  of  the  proper  construc- 
tion of  the  Mercantile  Law  Amendment  (Scotland)  Act,  1856, 
s.  11,  and  the  subsequent  Act  of  1878  (41  Vict.  c.  13),  I  think  it 
right  to  add  the  expression  of  my  own  clear  opinion  that  the  Act 
of  1878  is  in  effect  a  declaration  by  the  Legislature  that  the  deci- 
sion of  the  English  Common  Pleas  Division  in  the  case  of  Hind- 
hKuyh  v.  Blake//,  ?>  C.  P.  1).  136,  47  L.  J.  C.  P.  34.".,  was  erroneous; 
and,  as  no  distinction  whatever  was  made  by  the  terms  of  the 
English  enactment  corresponding  with  the  11th  section  of  the 
Scottish  Act  between  one  kind  of  acceptance  and  another,  I  think 
that  the  effect  of  that  declaration,  although  in  terms  confined  to 
an  acceptance  by  the  drawee  of  a  bill  (which  was  the  actual  case 
in  Hindhaugh  v.  Blcthey)  is  necessarily  to  displace  the  whole  con- 
struction of  the  English  statute  on  which  that  decision  was  founded. 
If,  therefore,  I  had  agreed  with  the  majority  of  the 
[*  786]  Judges  in  *  the  Court  belowT  that  James  M'Kinlay  ought 
to  be  held  to  have  signed  the  bill  in  the  present  case  as  an 
acceptor,  in  the  sense  in  which  the  term  <;  acceptance  "  is  used  in 
the  11th  section  of  the  Mercantile  Law  Amendment  (Scotland) 
Act,  I  should  have  been  compelled  to  dissent  from  their  conclusion 
in  favour  of  the  respondent.  But,  for  the  reasons  which  have  been 
already  stated  in  the  opinions  of  my  two  noble  and  learned  friends, 
I  hold  it  to  be  quite  clear  that  James  M'Kinlay  was  not  an 
acceptor,  within  the  meaning  of  that  section  or  otherwise  in  any 
true  and  proper  sense  of  the  word,  and  that  his  liability,  as  insisted 
upon  by  the  appellants,  could  only  be  established  by  proof  of  a 
special  contract  to  be  answerable  to  the  drawer  for  the  acceptors, 
which  contract,  being  different  from  that  which  the  law  merchant 
would  infer  from  his  mere  signature  as  it  appears  upon  the  face  of 
the  bill,  could  only  be   proved  by  a  writing  properly  signed  under 
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the  6th  section  of  the  statute,  which   writing  in  the  present  ease 
is  absent. 

Interlocutors  appealed  from  affirmed;  and 
appeal  dismissed  urith  costs. 
Lords'  Journals  14th  June,  1880. 

ENGLISH    NOTES. 

It  will  be  observed  that  although  the  statutes  requiring  an  acceptance 
to  be  in  writing,  &c.,  were  referred  to,  and  formed  the  ground  of  the 
judgment  of  the  majority  in  the  Court  below,  the  decision  of  the  House 
of  Lords  was  based  on  the  broader  ground  expressed  in  the  above  rule. 
It  may  be,  however,  convenient  here  to  recall  the  stages  of  legislation 
upon  the  requirement  of  an  acceptance  being  in  writing  and  signed. 
By  the  common  law  not  only  might  an  acceptance  be  by  a  separate  let- 
ter, but  it  might  be  oral.  And  there  are  many  cases  in  the  old  reports, 
as  to  the  effect  of  equivocal  acts  and  expressions  relied  onas  acceptance. 
See  Harvey  v.  Mart  hi  (1808),  1  Camp.  425.  n. ;  Jeune  v.  7  J  ard  (1818). 
1  B.  &  Aid.  653  (where  the  Court  were  divided);  Billing  v.  T)e.vaux 
(1841),  3  M.  &  (I.  565;  11  L.  J.  C.  P.  38;  Bank  of  Ireland  v.  Archer 
(1843),  11  M.  &  W.  383;  11'  L.  d.  Ex.  353.  The  requirement  that  the 
acceptance  be  in  writing  on  the  bill  itself  and  signed,  was  introduced 
into  the  law  both  of  England  and  Scotland  in  identical  terms  by  the 
two  Mercantile  Law  Amendment  Acts  of  1856,  19  &  20  Vict.  c.  60, 
s.  11,  and  c.  97,  s.  6.  By  the  decision  in  the  English  Court  of  Common 
Pleas  in  Hindhaugh  v.  BUkey  (1878),  3  C.  P.  D.  130;  47  L.  J.  C.  i\ 
.'id.");  38  L.  T.  221,  the  Court  held  that  the  signature  of  the  acceptor 
without  the  words  of  acceptance  did  not  satisfy  the  statute.  And  to  do 
away  with  the  effect  of  this  decision  which  was  a  surprise  to  the  mercan- 
tile community  it  became  necessary  to  pass,  in  1878,  the  Act  41  Vict, 
c.  13.  to  the  effect  that  the  signature  of  the  drawee  without  additional 
words  should  be  sufficient.  The  effect  of  these  statutory  enactments  is 
reproduced  by  the  Bills  of  Exchange  Act  1882,  in  sect.  17  (2). 

It  will  he  observed  that  in  the  principal  case  the  question  whether  ;i 
person  other  than  the  drawee  could  by  writing  his  name  on  the  hill 
render  himself  liable  as  acceptor,  was  discussed  with  refen  m  e  to  some 
authorities  upon  Scotch  law  which  seemed  to  indicate  the  contrary. 
The  English  authorities  were  already  clear  upon  the  point.  Jackson 
v.Hudson  (1810),  2  Camp.  -117.  11  U.  B.  701';  Davisv,  Clarke  (1841; 
0  Q.  B.  17,  1.'!  L.  J.  Q.  15.  305.  In  the  former  case  the  bill  had  been 
accepted  by  the  drawee,  and  another  person,  for  the  purpose  of  guaran- 
teeing his  credit,  likewise  accepted  the  bill  in  the  usual  form.  The 
latter  having  been   sued   as  acceptor,   Lord   Ellknuoiiough   said:    "I 


240  BILL   OF    EXCHANGE. 


No.  7.  —  Steele  v.  M'Kinlay.  —  Notes. 


know  of  no  custom  or  usage  of  merchants,  according  to  which  if  a  bill 
be  drawn  upon  one  man,  it  may  he  accepted  hy  two.  The  acceptance 
of  the  defendant  is  contrary  to  the  usage  and  custom  of  merchants." 
In  the  latter  case  Lord  Denman,  C.  J.,  said:  "There  is  no  authority, 
either  in  the  English  law  or  the  general  law  of  merchants,  for  holding 
a  party  to  be  liable  as  acceptor  upon  a  bill  addressed  to  another,"  Pat- 
terson, J.,  in  his  judgment  in  the  same  case,  referred  to  Gray  v.  Milner 
(1819),  8  Taunt.  739,  as  a  case  which  went  to  the  extremity  of  what 
was  convenient.  In  that  case  no  person  was  named  as  drawee,  but 
the  bill  was  made  "payable  at  No.  1  Wilmot  Street,  opposite  the 
Lamb,  Bethnal-Green,  London."  Dallas,  C.  J.,  giving  the  opinion  of 
the  Court,  said  that  the  bill  being  directed  to  a  particular  place  could 
only  mean  to  the  person  who  resided  there,  and  that  the  defendant  by 
accepting  it  acknowledged  that  he  was  the  person  to  whom  it  was 
directed,  and  the  plaintiff  was  therefore  entitled  to  retain  his  verdict. 

In  Owen  v.  Van  Ulster  (1850J,  10  C.  B.  818,  20  L.  J.  C.  P.  61,  the 
law  is  laid  down  that  the  acceptance  of  one  when  the  bill  is  addressed 
to  several,  is  sufficient  to  bind  that  one.  The  proposition,  however, 
must  imply  that  there  was  some  presumption  that  the  intention  of  the 
signature  was  that  the  acceptance  should  be  binding  at  all  events. 
In  the  actual  case  the  bill  was  addressed  to  a  company,  and  the  defend- 
ant signed  "for  the  company,"  and  added  to  his  signature  the  word 
"manager."  The  company  consisted  of  four  persons  of  whom  the 
defendant  was  one.  He  submitted  that  the  acceptance  did  not  bind 
him  because  he  had  not  the  authority  of  the  company  to  accept.  But 
the  Court  held  him  liable  on  his  signature  as  one  of  the  persons 
addressed  as  drawees. 

Where  a  bill  addressed  to  A.  B.  was  accepted  under  the  signature  of 
A.  B.  thus  :  "  A.  B.  perproc  X.  Y.  company,"  —  the  company  being  an 
unincorporated  company  of  which  A.  B.  was  a  member,  A.  B.  was  held 
personally  bound  by  the  acceptance.  Nicholas  v.  Diamond  (1853),  9 
Ex.  154,  23  L.  J.  Ex.1.  Parke.  B.,  observed,  "  The  legal  effect  of 
this  acceptance  is  that  the  defendant  accepts  the  bill  in  his  own  right 
as  principal,  and  as  agent  for  all  the  other  members  of  the  firm.  If  the 
firm  consists  of  several  other  members,  they  would  not  be  bound,  for 
nothing  is  more  clear,  as  a  general  rule,  than  this,  that  no  person  but 
the  drawee  of  a  bill  is  bound  by  the  acceptance."  In  Mare  v.  Charles 
(1856),  5  El.  &  Bl.  978,  25  L.  J.  Q.  B.  119,  where  a  bill  was  addressed 
to  A.  B.  "for  value  received  in  machinery  supplied  to  the  adventurers 
in  X.  mines,"  and  accepted  "  for  the  company  "  under  the  signature 
"A.  B.,  purser,"  the  Court  (Lord  Campbell,  C.  J.,  Coleridge,  J., 
Wightman,  J.,  and  Cromptost,  J.),  held  that  A.  B.  was  personally 
bound  by  the  acceptance.     And  in   Herald  v.  Connah  (1876),  34  L.  T. 
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885,  where  the  bill  was  addressed  to  "A.  B.,  General  Agent  of'*'  a  for- 
eign company,  and  accepted  "  A.  B.,"  the  Court  of  Exchequer  held  A.  B. 
bound  personally.  It  does  not  appear  whether  the  company  in  either 
of  the  two  last-mentioned  cases  was  unincorporated,  nor  does  it  seem 
to  have  been  thought  material.  The  ground  of  the  decision  in  Mare  v. 
Charles  is  stated  by  Lord  Campbell,  C.  J.  (whose  reasoning  was 
adopted  by  the  other  Judges)  as  follows:  "The  bill  is  drawn  on  the 
defendant  as  an  individual.  He  writes  upon  it  '  accepted  for  the  com- 
pany,'  and  he  signs  it  'A.  B.,  purser.'  If  the  words  of  an  instrument 
will  reasonably  bear  an  interpretation  making  it  valid,  we  must  not 
construe  them  so  as  to  make  it  void.  Benignae  faciendae  sunt  inter- 
pretation es  ut  res  magis  valeat  quam  pereat ;  et  verba  intentioni, 
non  c  contra,  debent  inservire.  If  a  bill  be  drawn  on  me  I  must  ac- 
cept it  so  as  to  make  myself  personally  liable  or  not  at  all;  for  no  one 
but  the  drawee  can  accept.  I  think,  therefore,  that  when  a  drawee 
accepts  a  bill,  unless  there  be  on  the  face  of  the  bill  a  distinct  disclaimer 
of  personal  liability,  he  must  be  taken  to  accept  personally." 

The  rule  is,  in  effect,  applied  by  the  Court  of  Appeal  in  In  Re  Bar- 
nard, Edwards  v.  Barnard  (1886),  32  Ch.  D.  451;  o5  L.  J.  Ch.  935, 
55  L.  T.  40,  where  a  bill  of  exchange  was  drawn  on  a  firm,  and  was 
accepted  by  one  of  the  firm  who  wrote  the  name  of  the  firm  and  added 
his  own.  It  was  held  that  on  the  bankruptcy  of  the  firm  the  holder  of 
the  bill  was  a  joint  creditor  only,  and  that  he  could  not  enforce  any 
claim  as  a  separate  creditor  of  the  member  of  the  firm  who  had 
signed  it. 

The  49th  section  of  the  Companies  Act  1862,  enacts  that  a  promis- 
sory note  or  bill  of  exchange  shall  be  deemed  to  have  been  made. 
accepted,  or  endorsed,  on  behalf  of  any  company  under  the  Act,  if  made. 
accepted,  or  endorsed  in  the  name  of  the  company  by  any  person  acting 
under  the  authority  of  the  company,  or  if  made,  accepted  or  endorsed 
by  or  on  behalf  or  on  account  of  the  company,  by  any  person  acting 
under  the  authority  of  the  company,  Under  this  section,  it  has  been 
held  by  the  Court  of  Appeal  that  where  a  bill  addressed  to  the  company 
bore  an  acceptance  signed  by  A.  B.  and  C.  D..  "  Directors"'  of  the  com- 
pany, —  it  being  admitted  that  the  two  directors  had  authority  to  accept 
on  behalf  of  the  company,  — the  acceptance  was  binding  upon  the  com- 
pany and  not  upon  the  directors  personally.  Ohell  v.  Charles  ((.'.  A. 
1876),  34  L.  T.  822.  Compare  Atkins  v.  Wardle (1889),  58  L.  J.  Q.  B. 
377,  where  the  directors  signing  were  fixed  with  liability  under  sect. 
42  of  the  Companies  Act  1862. 

The  nature  and  effect  of  acceptance  for  honour,  referred  to  in  the 
principal  case  as  an  exception  to  the  rule,  is  described  in  sections  66 
and  67  of  the  Bills  of  Exchange  Act  1882,  and  is  considered  in  the 
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case,  oiHoare  v.  Cazenove(18l2),  16  East,  391,  14  R.  R,  370  \  and 
Williams  v.  Germaine  (1827),  7  Barri.  &  Cres.  !<;s.  1  Man-  ,V  Ry„403. 
Lord  Tenterden,  C.  J.,  in  the  last-mentioned  rase.  7  IS.  &  C.p.477, 
says:  ••  An  acceptance  for  honour  is  i<>  be  considered  not  as  absolutely 
such,  but  in  the  nature  of  a  conditional  acceptance.  It  is  equivalent 
to  saying  to  the  bolder  of  the  bill,  '  Keep  this  bill,  don't  return  it.  and 
when  the  time  arrives  at  which  it  ought  to  be  paid,  if  it  lie  nal  paid 
by  the  party  on  whom  it  was  originally  drawn,  conic  to  inc.  and  you 
shall   have  the  money.'  " 

AMERICAN    NOTES. 

''Except  in  cases  of  acceptance  for  honour,  no  one  can  accept  a  lull  except 
the  party  on  whom  it  is  drawn,  or  Ins  authorised  agent."  1  Daniel  on  Nego- 
tiable Instruments,  §  485;  May  v.  Kelly,  27  Alabama,  197;  lift  nun  v.  Nash, 
8  Minnesota,  409;  Smith  v.  Lockridge,  8  Bush  (Kentucky),  425.  .Mr.  Daniel 
adds  1  hat  there'  maybe  a  binding  second  acceptance  by  way  of  guaranty, upon 
a  sufficient  consideration,  citing  several  text -writers,  but  lie  also  cites  the. 
principal  case. 

In  the  absence  of  statutory  regulation  Cas  in  New  York  and  several  other 
Stales),  the  acceptor's  signature  need  not  he  on  the  bill.  It  may  be  on  a 
separate  paper,  as  in  a  letter  :  Cutis  v.  Perkins,  12  Massachusetts,  200;  Hatcher 
v.  Stalworth,  2.1  Mississippi,  370 :  Circle  v.  Parker.  5  Wendell  (New  York),  414  ; 
Read  v.  Marsh,  1  15.  Monroe  (Kentucky),  8  :  41  Am.  Dec.  253  ;  or  by  telegram  : 
Whilden  v.  Merchants  and  Planters'  Nat.  Bank.  64  Alabama,  1  :  38  Am.  Rep.  1  : 
Brinkman  v.  Hunter,  72  Missouri,  172;  39  Am.  Rep.  492;  Franklin  /lank  v. 
Lynch,  52  Maryland,  270 ;  36  Am.  Rep.  375 ;  Lindley  v.  First  Nat.  Bank,  76  low  a, 
629 ;  14  Am.  St.  Rep.  2.1 1:  Garreltson  v.  North  Atchison  Bank.  39  Federal  Reporter, 
163;  7  Lawyers' Rep.  Annotated,  42s  (but  this  is  revocable,  First  Nat.  Paid:,  v. 
Clark,  61  Maryland,  400;  48  Am.  Rep.  Ill) ;  Mohan's  Bank  v.  Howard,  10  Xew 
York  Superior  Court,  1.1:  or  even  oral:  Jarvis  v.  Wilson,  46  Connecticut,  90; 
33  Am.  Rep.  18;  Grant  v.  Shaw,  16  Massachusetts,  341;  8  Am.  Dec.  142;  Phelps 
v.  Northup,  56  Illinois.  156  :  8  Am.  Rep.  681  ;  Nimocks  v.  Woody,  97  North 
Carolina,  1  ;  2  Am.  St.  Rep.  268 ;  Scudder  v.  Union  Nat.  Bank.  91  United  States. 
106;  Spaulding  V.  Andrews,  4S  Pennsylvania  State,  411;  McCulchen  v.  Rice, 
56  Mississippi,  455;  Neumann  v.  Shroeder.  71  Texas,  84  :  Louisville  P.  Co.  v. 
Caldwell,  98  Indiana,  246;  Weinhauer  v.  Morrison,  10  Xew  York  Supreme 
Court,  49*8  :  Johnson  v.  Clark.  39  New  York,  216  :  Walker  v.  Lide,  1  Richardson 
Law  ('South  Carolina).  249  ;  U  Am.  Dec.  212.  ami  note.  253  :  or  by  conduct  in- 
dicating an  intention  to  accept,  and  justifying  the  holder  in  that  inference,  a  s 
by  paying  part  and  issuing  a  certificate  of  deposit  for  th  ■  balance  :  Andresst  a  v. 
First  Nat.  Bank, '2  Federal  Reporter,  125  ;  or  by  the  drawee's  procuring  the 
discount  and  promising  to  pay  the  bill  at  maturity.  Bank  of  Rutland  v. 
Woodruff.  '.){  Vermont,  SO.  lint  mere  detention  of  the  hill  for  an  unreason- 
able time  without  answer  does  not  work  acceptance.  Koch  v.  Howell, 6  Watts 
iS:  Sergeant  (Pennsylvania),  350;  Colorado  Nat.  Bank  v.  Boettcher.\  Colorado, 
L85;  40  Am.  Rep.  142  :  Liggett  v.  Weed,  7  Kansas,  273;  Holbrook  v.  Payne,  24 
N.  E.  Rep.  210. 
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No.  8.  —  FANSHAWE    v.   PEET. 

(1857  ) 

RULE. 

An  acceptance  will,  if  possible,  be  construed  as  general 
and  not  qualified  ;  and  words  introduced  into  the  memo- 
randum of  acceptance  which  are  contrary  to  the  tenor  of 
the  bill,  will,  unless  the  intention  is  clear,  be  rejected  as 
not  forming  part  of  the  acceptance. 

Fanshawe  v.  Peet. 

26  L.  J.  Ex.  314-315  (s.  c.  2  II.  &  N.  1). 

Declaration   against  the  defendant  as  the  public  officer  of  [314] 
the  Union  Bank  of  Manchester,  for  money  lent  and  money 
had  and  received. 

Plea,  set-oft'  by  the  bank  as  indorsees  of  a  bill  of  exchange  for 
£391  Is.  Id.,  drawn  by  the  plaintiff,  payable  four  months  after 
date,  on  Begbie,  Wiseman  &  Co,  and  accepted  by  them  and 
afterwards  dishonoured,  and  issue  thereon. 

The  case  was  tried,  by  Martin,  B.,  without  a  jury,  at  the  Liver- 
pool Spring  Assizes.  The  bill  of  exchange,  the  subject  of  set-oft', 
was  in  this  form  :  — 

Manchester,  Sept.  8,  1856. 

Four  months  after  date  pay  to  the  order  of  myself  three  hundred 
and  ninety-one  pounds  one  shilling  and  sevenpence  value  received. 

G.  A.  Fanshawe. 

.Messrs.  Begbie,  Wiseman  &  Co.  Glasgow.     Payable  in  London. 

Across    the   bill  was  written  - —  "  Accepted   payable    at 
Messrs.   Overend,  Gurney  &  Co.    *  London.      No.    1,756.  [*  315] 
Due  11th  December,  1856.     Begbie,  Wiseman  &  Co." 

The  signature  of  the  acceptor-  was  in  a  different  handwriting 
from  the  rest  of  the  acceptance.  The  bill  was  indorsed  to  the 
plaintiffs  before  the  11th  of  December,  1856,  who  treated  it  as 
falling  due  on  the  10th  of  January,  1857,  the  11th  being  Sunday, 
and  it  was  presented  accordingly,  and  dishonoured. 

For  the  plaintiff,  it  was  contended  that  the  bill  became  due  on 
the  11th  of  December,  on  which  day  Messrs.  Overend,  Gurney  & 
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Co.  had  funds  of  the  acceptor  in  their  hands  sufficient  to  meet 
the  bill. 

The  learned  Judge  directed  the  verdict  to  be  entered  for  the 
defendant,  with  leave  to  the  plaintiff  to  move. 

Hugh  Hill  now  moved  accordingly.  The  lull  was  accepted  pay- 
able on  the  11  th  of  December.  An  acceptor  may  diminish  or 
vary  his  liability.  Jioicc  v.  Young,  2  B.  &  B.  165  (s.  c.  in  H.  L  2 
Bligh,  391). 

Pollock,  C.  B.  The  words  "  Due  11th  December,  1856,"  appear 
to  be  a  mere  memorandum  by  a  clerk  or  some  person  who  prepared 
the  bill  for  the  acceptor's  signature;.  The  acceptance  of  the  bill  is 
general  according  to  its  tenor.  It  is  said  there  is  something  in- 
consistent with  that,  but  the  case  was  before  my  Brother  Martin, 
who  had  the  powers  of  a  jury,  and  I  think  that  he  was  right  in 
deciding  that  the  acceptance  was  according  to  the  tenor  of  the- 
bill.     The  rule  must  be  refused. 

BRAMWELL,  B.  I  entirely  agree  with  the  decision  of  my  Brother 
Martin  at  the  trial,  whether  the  question  be  one  of  fact  or  law. 
The  bill  is  drawn  at  four  months,  and  that  bill  is  accepted.  The 
figures  inserted  amount  simply  to  an  untrue  statement  of  when  the 
bill,  as  drawn,  is  payable. 

Channell,  B.  I  think  the  rule  must  be  refused.  It  was  neces- 
sary to  establish  that  the  figures  "  11th  of  December,  1856,"  formed 
part  of  the  acceptance,  and  I  am  clearly  of  opinion  that  they  formed 
no  part  of  the  acceptance. 

Martin,  B.  I  remain  of  the  same  opinion  I  entertained  at  the 
trial.  I  mentioned  the  point  to  my  Brother  Crompton,  and  lie 
was  clearly  of  opinion  that  I  was  right.  Any  alteration  in 
an  acceptance  contrary  to  the  tenor  of  a  bill  must  be  in  the 
clearest  language.  Rule  refused. 

ENGLISH  NOTES. 

In  the  case  of  Rome  v.  Young  (1820),  2  B.  &  B.  165,  2  Bligh,  391, 
referred  to  in  the  argument  in  the  above  case,  the  question  of  general 
and  qualified  acceptances  was  much  discussed.  On  the  general  principle 
of  construction  applying  to  an  acceptance,  Lord  Eldon  said  (2  Bligh. 
403):  "I  am  ready  to  express  my  full  assent  to  the  doctrine,  that 
where  a  bill  is  drawn  generally,  considering  that  it  is  an  address  to  the 
person  who  is  to  accept  it  generally,  because  it  is  drawn  generally,  it  is 
the  duty  of  the  acceptor  who  intends  to  give  a  special  acceptance,  to 
accept  in  such  terms  that  the  natm-e  of  his  contract  may  be  seen  in  the 
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terms  he  has  used;  that  the  acceptance  may  clearly  appear  to  be  quali- 
fied or  special,  which  he  insists  is  not  general."'  The  particular  point 
in  question  in  llmce  v.  Young  was  whether  an  acceptance  "payable  at 
the  house  of  1'.  &  Co.,"  was  a  qualified  acceptance,  a  question  as  to 
which  there  had  been  a  diversity  of  opinion  in  the  King's  Bench  and 
Common  I'leas.  The  House  of  Lords  decided  that  such  an  acceptance 
Mas  a  qualified  one;  but  the  law  as  so  laid  ilmvu  was  shortly  afterwards 
altered  by  the  Legislature  by  an  enactment  (1  &  li  Geo.  IV.,  c.  78,  s.  1), 
the  effect  of  which  —  namely,  that  the  acceptance  payable  at  a  particular 
place  is  general,  unless  it  is  expressed  that  the  bill  is  to  be  paid  there 
only  —  is  now  embodied  in  the  Bills  of  Exchange  Act  1882,  section 
19  (2)  (c). 

In  Russell  v.  Phillips  (18,"50),  14  Q.  B.  891,  1'.'  L.  J.  Q.  B.  297,  a 
bill  drawn  dated  28th  Nov.  1836,  forty-two  months  after  date,  was 
accepted,  "on  condition  of  its  being  renewed  until  the  28th  Nov.  1844.  ' 
It  was  heid  in  an  action  by  an  indorsee  against  the  drawer,  that  the 
plaintiff  was  at  liberty  to  treat  the  acceptance  as  an  extension  of  the 
t  ime  of  payment  specified  in  the  bill,  and  to  declare  upon  it  accordingly. 

The  two  ruling  cases  Nbs.  9  and  to  {Smith  v.  Vertue  and  Meyer  v. 
Decroix),  which  follow,  further  illustrate  the  principle  of  the  rule. 

AMERICAN    NOTES. 

The  acceptance  of  an  order  payable  "  it'  in  fund.--  *"  i-,  a  conclusive  admis- 
sion that  the  acceptor  lias  funds.     KembU  v.  Lull,  3  .McLean.  272. 

The  doctrine  of  the  principal  case  has  been  much  discussed  in  this  country 
in  respect  to  acceptances  payable  at  a  particular  place,  and  it  is  almost  unani- 
mously held  here,  contrary  to  the  opinion  of  the  House  of  bonis  in  Rowe  v. 
Young,  2  Brod.  &.  Bing.  165,  that  an  acceptance  will  he  considered  general, 
unless  the  bill  is  drawn  payable  at  a  certain  place,  oris  accepted  payable  at  a 
certain  place  "only,  and  not  otherwise  or  elsewhere."  Cox  v.  Nat.  Ban!..  Inn 
United  States,  711:  Hills  v.  Place,  18  Ww  York,  520;  8  Am.  Rep.  568;  Armi- 
steadv.  Armisteads,  H>  Leigh  (Virginia),  525  ;  Rugglesv.  Putt,  n,  8  Massachusetts, 
4S0;  McNairy  v.  Bell,  1  YTerger  (Tennessee),  502 ;  24  Am.  Dec.  -bit:  Howard 
v.  Boorman,  17  Wisconsin,  459  :  Montgomery  v.  Tut',  11  California,  307;  Mcln- 
tyrew.  Insurance  Co.,52  Michigan,  188;  Lazier  v.  Horan,  55  Iowa.  75:  39  Am. 
Rep.  167;  Insurance  Co.  v.  Wilson,  29  Wesl  Virginia,  543;  Yeaton  v.  Berney, 
<!_'  Illinois.  61;    Brown  v.Jones,  113  Indiana.  Hi:    '■'>  Am.  St.  Rep.  ti-:>>. 

But  an  acceptance  payable  al  a  different  town  from  that  implied  or  speci- 
fied in  the  bill  works  a  valid  qualification.  Niagara  Bank  v.  Fairman  Com- 
pany, '-'>\  Barbour  (New  York  Supr.  ('(.)■  103. 

This  matter  is  regulated  by  statute  in  many  States. 

If  however  the  intention  to  qualify  the  acceptance  is  clear  it  will  prevail. 
Shaver  v.  Western  Union  Tel.  Co.,  57  New  Y/ork,  459;  Shackelford  v.  Hooker, 
54  Mississippi, 716 ;  Gibson  v.  Smith,  75  Georgia,  34.  As  where  the  acceptance 
is  made  payable  at  a  day  different  from  that  named  in  the  bill.  Green  V. 
Raymond,  9  Nebraska,  ^'^. 


246  BILL   OF    EXCHANGE. 


No.  9.  _  smith  v.  Vertue,  SO  L.  J.  C.  P.  59.  —  Eule. 


No.  9.-  SMITH    r.    VERTUE. 
(1860.) 

No.  10.  — MEYER  v.   DECROIX  (DECROIX  v.   MEYER). 
(ii.  l.  .".0  July,   L891.) 

RULE. 

Words  importing  a  conditional  or  qualified  acceptance 
will  be  construed  mosl  strongly  againsl  the  restriction  of 
the  acceptor's  liability  :  and  to  have  effect  must  show  in 
clear  and  unequivocal  terms  on  the  face  of  the  bill  that 
the  acceptance   is  so  qua  1  died. 

Smith  v.  Vertue. 

30  L.J.  C    P.  .r)»',-(',l    (s   c    9  C.  B.  (v.  s.)  214:  7  Jur.  .v  s.  395;  3  L    T.  583;  9  W. 

R.  14«). 

The  question  raised  and  decided  in  the  ease  sufficiently  appears 
from  the  judgments  which  were  as  follows  :  — 

[*  59]  Erle,  C.  J.  The  ([nest ion  raised  in  this  case  is,  whether 
the  plaintiffs,  the  holders  of  a  hill  of  exchange,  are  entitled  to 
recover  from  the  acceptors,  upon  an  acceptance  in  these  terms: 
"  Accepted  parable,  on  delivering  hill  of  lading,  ;it  the  London  and 
Westminster  Bank  ; "  the  material  fact  which  has  led  to  the  dis- 
cussion being,  that  on  the  day  of  maturity  the  holders  of  that  hill 
did  not  present  it  together  with  the  bill  of  lading,  hut  did  on  the 
following  day:  and  the  acceptors  have  contended  that,  under  these 
circumstances,  they  are  not  liable.  T  am  of  a  contrary  opinion, 
'ldie  matter  to  be  decided,  according  to  my  view  of  the  case,  is,  the 
meaning  of  the  qualified  acceptance  the  defendants  came  under.  I 
am  clearly  of  opinion  that  it  is  a  conditional  acceptance.  The  words 
are,  "accepted  payable  on  the  delivery  of  the  bill  of  lading;"  and 
I  think  the  defendants  could  not  he  called  upon  to  pay  unless  the 
hill  of  lading  was  delivered  to  them.  But  thev  contend  that  the 
qualification  was,  that  the  bill  of  lading  should  lie  delivered  to  them 
on  the  day  on  which  the  hill  of  exchange  came  to  maturity,  and 
that  if  not  delivered  to  them  on  that  dav,  thev  should  he  entirely 
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discharged  from  their  liability.  Now  I  do  not  so  construe  the  words 
of  the  qualification  which  they  have  attached  to  their  acceptance. 
It  was  within  their  power  to  have  so  stipulated.  They  might  have 
said,  "  Accepted  payable,  if  on  the  day  of  maturity  the  hill  of  lading 
is  delivered."  If  they  had  so  stipulated,  I  believe  their  contention 
would  have  been  supported  in  any  Court.  The  question  is  not  what 
it  would  be  the  duty  of  the  holder  to  do  if  he  wished  to  have  re- 
course to  the  drawer;  for  the  contract  here  is  the  contract  of  the 
acceptor.  '  Xow,  as  a  general  rule,  the  contract  of  the  acceptor  is  to 
pay  on  the  day  when  the  bill  falls  due:  or  on  any  future  day  when 
the  holder  chooses  to  call  upon  him.  He  in  effect,  by  his  accept- 
ance, says.  "  I  will  have  funds  on  the  day  of  the  maturity  of  the 
bill,  and  I  will  keep  those  funds  ready  lor  the  holder  of  the  bill 
when  he  shall  choose  to  call  for  payment."  That  being  the  case 
with  respect  to  an  ordinary  acceptance,  many,  which  have  been  held 
to  be  qualified  acceptances,  are  of  the  same  nature;  for  instance, 
where  the  acceptor  has  said.  "  Ace  pted  payable  when  I  shall  be  in 
funds  from  such  a  ship,"  or  "  Accepted  payable  when  1  shall  have 
received  the  proceeds  of  a  certain  cargo."'  In  all  those  cases.  I  am 
inclined  to  think  that  where  the  acceptor  intended  that  the  holder 
slmuld  understand  that  the  acceptor's  liability  was  postponed  until 
the  funds  came  to  the  acceptor's  hands,  tic-  contract  did  not  stipu- 
late for  a  presentment  on  any  particular  day;  but  that  under  a 
contract  so  qualified  the  acceptor  would  be  bound,  when  the  funds 
did  come  to  his  hands,  to  keep  them  for  some  time  at  least,  during 
which  the  holder  might  resort  to  him.  I  think  the  holder  would 
not  be  bound  to  come  to  him  on  the  particular  day  on  which  the 
funds  came  to  the  acceptor's  hand  ;  for  it  could  not  be  reasonable 
so  to  bind  the  holder,  it  being  obvious  that  the  holder  might  have 
no  notice  when  the  funds  did  come  to  the  acceptor's  hands.  [  fell 
a  great  deal  the  force  of  the  argument  of  the  defendants'  counsel, 
that  the  condition  here  is  a  condition  to  be  performed  by  the  holder 
of  the  bill.  That  the  acceptance  is  of  this  nature.  "  I  will  pay  von 
provided  you  deliver  to  me  the  goods  which  are  really  the  consider- 
ation for  which  I  am  making  myself  liable;"  and  there  is  nodoubl 
that  in  mercantile  transactions,  —  contracts  for  the  purchase  of  a 
cargo,  —  time  may  very  frequently  be  of  the  essence  of  the 
contract,  and  there  *  may  be  a  greal  deal  of  reason  for  the  [*60] 
defendants  saying,  as  is  said  in  the  second  plea,  "  We  stipu- 
lated for  receiving  the  cargo  of  clover-si  ed  on  the  day  of  the  maturity 
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of  the  bill.  As  the  cargo  was  not  delivered  to  us  on  that  day  we  have 
been  disappointed  in  delivering  it  to  our  sub-vendee;  our  specula- 
lation,  therefore,  is  entirely  thwarted  through  your  delay  in 
presenting  the  bill  of  exchange  with  the  bill  of  lading  ;  and  for  those 
reasons  we  refuse  to  pay."  There  seems  to  me  to  be  a  good  deal  of 
truth  in  that,  but  the  inconvenience  suffered  does  not,  in  my  mind, 
authorize  me  to  say  that  the  words  in  which  tin-  defendants  have 
expressed  the  qualification  to  their  acceptance,  are,  "We  will  pay 
you  provided  the  cargo  and  the  bill  of  exchange  are  delivered  to  li- 
on the  very  day  when  the  bill  falls  due,  ami  if  you  fail  to  deliver 
them  to  us  on  that  day  we  shall  be  entirely  discharged."  1  have, 
therefore,  come  to  the  conclusion,  that  the  construction  to  lie  put 
upon  this  qualified  acceptance  is  such  as  entitles  the  plaintiffs  to 
our  judgment. 

Byles,  J.  I  am  of  the  same  opinion,  although  I  do  not  hold 
with  Mr.  Coleridge  on  his  first  point  that  this  is  not  a  conditional 
acceptance.  For  more  than  forty  years  the  law  has  required  that 
an  acceptance  of  a  bill  of  exchange  should  be  in  writing,  and  for 
the  last  three  or  four  years  the  law  has  required  that  it  should  be 
in  writing  and  signed,  nevertheless  the  form  of  an  acceptance  re- 
mains as  it  ever  was.  Any  words  which  stipulate  that  the  drawee 
means  to  pay  is  a  sufficient  acceptance  ;  anything  in  writing  to  that 
effect  and  signed  by  the  acceptor.  The  simple  meaning  of  an  ac- 
ceptance is,  "I  will  pay."  So  translating  the  word  "accepted," 
what  is  meant  by  saying  "accepted  payable  on  giving  up  bill  of 
lading  ?  "  It  is  impossible,  I  think,  to  contend  that  this  is  not  a 
conditional  acceptance,  a  thing  which  may  well  be  according  to  our 
law,  though  it  is  otherwise  in  the  law  of  France.  Then  it  is  said, 
this  being  a  conditional  acceptance,  and  the  condition  being  ex- 
pressed in  these  words  —  "1 1th  Jan.  Accepted  payable,  on  giving 
no  bill  of  lading  for  seventv-six  bags  clover-seed,  at  the  London  and 
Westminster  Bank,"  that  the  bill  of  lading  must  be  handed  over  to 
the  acceptor,  the  drawee,  on  the  day  when  the  bill  falls  due.  Now, 
it  seems  to  me  that  that  is  not  so,  but  that  the  qualification  merely 
qualifies  the  defendants'  obligation  throughout  the  whole  extent  of 
that  obligation  ;  and  as  between  the  holder  and  the  drawee  that 
obligation  exists  for  six  years  at  all  events,  and  possibly,  except  for 
the  limited  duration  of  human  life  and  other  necessary  limitations, 
is  perpetual.  It,  therefore,  simply  comes  to  this,  —  the  obligation 
of  the  acceptor,  as  it  before  existed,  to  pay  this  bill  is  now  suspended 
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on  condition  of  his  having  the  bill  of  lading  handed  over  to  him 
when  he  is  called  upon  to  pay.  That  seems  to  me  the  reasonable 
construction  of  this  qualified  acceptance,  and  I  quite  agree  with  my 
Lord  that,  if  the  drawee  of  this  bill  had  intended  that  the  bill  of 
lading  should  be  handed  over  to  him  on  the  very  day  that  the  bill 
of  exchange  became  due,  and  on  no  other  day,  it  would  have  been 
very  easy  for  him  to  have  inserted  that  stipulation  in  so  many 
words.  As  that  stipulation  is  not  inserted,  we  must  suppose  that 
the  general  obligation  on  the  defendants  at  common  law  is  suspended 
upon  the  condition  expressed,  and  that  no  new  condition  hitherto 
unknown  to  our  law  is  introduced. 

Keating,  J.  I  am  of  the  same  opinion.  I  think  it  most  im- 
portant to  these  instruments  that  we  should  not  extend  qualifica- 
tions in  acceptances  beyond  the  terms  in  which  they  are  expressed ; 
and  I  think  if  it  were  the  rase,  that,  under  the  terms  of  the  quali- 
fication in  this  acceptance,  the  acceptor  would  be  discharged  unless 
the  presentment  took  place  on  the  day  when  the  bill  became  due. 
most  likely  the  point  would  have  arisen  before  this  on  acceptances 
qualified  before  the  statute  of  Geo.  IV.  by  being  made  payable  at  a 
particular  place,  or  since  that  statute  "  by  being  made  payable  at  ;> 
particular  place  and  not  elsewhere."  Neither  of  the  defendants' 
counsel  has  been  able  to  discover  any  such  case,  and  the  expressions 
relied  on  as  attributed  to  Lord  Eli>on  in  the  case  of  Rowe  v. 
Young,  2  B.  &  B.  165  (s.  0.  in  H.  L.,  2  Bligh,  391)  do  not,  in 
my  judgment,  at  all  support  the  notion  that  it  was  intended,  where 
an  acceptance  was  qualified  as  to  the  place  in  which  the  present- 
ment was  to  be  made,  that  tlte  non-presentment  on  the  day  on 
which  the  bill  became  due  discharged  the  acceptor.  Under 
these  *  circumstances,  I  think  the  rule  ought  to  be  dis-  [*  61] 
charged. 

Bide  discharged. 

Judgment  for  tin'  plaintiffs. 

Meyer  v.  Decroix  (Decroix  v.  Meyer). 

1891,  App.  Cas.  520-531  (s.  c.  61  L.  J.  Q.  B.  205-209). 

Appeal  from  an  order  of  the  Court  of  Appeal,  25   Q.  B.  [520] 
D.  343 ;  59  L.  J.  Q.  B.  538,  upon  a  special  case  of  which  the 
following  are  the  material  parts  :  — 

The  action  was  brought  by  the  r  ^nondents  as  indorsees  against 
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the  appellants  as  acceptors  of  a  bill  of  exchange.  The  bill  was 
drawn  by  L.  Delobbel  Elipo  upon  the  defendants,  a  company  carry- 
ing on  the  business  of  merchants  and  agents  in  London,  as 
follows :  — 

Roubaix,  Sept.  \2,  1889. 

"  On  October  31st  after  date  pay  to  order  Mr.  L.  Delobbel  Flipo 
£778  4s.  2d.  Value  received."  The  defendants  accepted 
[*  521]  *  the  bill  as  follows:  Across  the  face  of  the  bill  they 
stamped  in  printed  letters  the  words  "Accepted  payable  at 
Alliance  Bank  London  for  H.  Meyer  and  Co.  Limited."  Then  fol- 
lowed the  signatures  of  two  directors  of  the  defendant  company 
countersigned  by  the  secretary.  Above  the  word  "accepted"  the 
defendants  wrote  the  words  •' in  favour  of  Mr.  L.  Delobbel  Flipo 
only,"  and  between  those  words  and  the  word  "accepted"  they 
wrote  "No.  28."  The  word  "order"  was  struck  out,  but  when  or 
by  whom  did  not  appear. 

Flipo  on  receiving  the  bill  sent  it  to  the  plaintiffs,  bankers  at 
Lille  in  France,  who  discounted  it  for  him.  It  was  not  noticed  by 
the  plaintiffs  that  the  bill  had  been  accepted  in  any  unusual  form. 
They  did  not  understand  the  English  language,  and  their  attention 
was  not  called  to  the  form  of  the  acceptance  until  after  the  dis- 
honour of  the  bill  at  the  Alliance  Lank.  It  was  not  suggested  that 
there  is  any  custom  amongst  merchants  upon  which  the  acceptors 
could  rely  by  which  the  addition  of  the  words  "In  favour  of  Mr.  L. 
Delobbel  Flipo  only  "  restricts  the  negotiability  of  the  bill.  The 
defendants  relied  solely  on  the  provisions  of  the  Bills  of  Exchange 
Act  1882.  The  question  for  the  opinion  of  the  Court  was  whether 
the  plaintiffs  were  entitled  to  recover  in  the  action.  Judgment  to 
be  entered  accordingly.  The  Divisional  Court  (Cave  and  A.  L. 
Smith.  .1,1.)  held  that  the  acceptance  was  a  qualified  acceptance, 
rendering  tic  bill  not  negotiable,  and  gave  judgment  for  the  defend- 
ants, the  presenl  appellants.  The  Court  of  Appeal  (Lord  Eshek, 
M.  R.,  LlNDLEY  and  BOWEN,  L.JJ.)  reversed  that  decision  and  entered 
judgment  for  the  plaintiffs,  tin1  present  respondents,  lor  the  amount 
claimed.     25  Q.  B.  D.  343,  50  L  J.  Q.  B.  538. 

dune  30.  Sir  R.  F.  Webster,  A.-G.,  and  Home  Payne,  Q.  C.  (G. 
S.  Bower  with  them),  for  the  appellants:  — 

ii  cannot  be  disputed  that  an  acceptance  may  be  qualified  so  as 

to  restrict  the  negotiability,  and  the  only  question  is  whether  the 

ptance  in  this  cas-  was  so  qualified.     Before  the  Act  of  1882 
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it  was  clear  that  an  acceptor  could  qualify  his  acceptance  by 
making  the  bill  payable  at  a  particular  place.  When  so  *  ac-  [*  522] 
<cepted,  the  presentment  must  be  at  the  named  place  and 
nowhere  else  :  sec  Rowe  v.  Young,  2  1).  &  B.  165,  where  the  ques- 
tion of  qualified  acceptances  is  discussed  at  length  by  Lord  Eldon. 
The  Bills  of  Exchange  Act,  1882  (45  &  46  Vict.  c.  61)  s.  8,  sub-s.  1 
says:  "When  a  bill  contains  words  prohibiting  transfer,  or  indicat- 
ing an  intention  that  it  should  not  be  transferable,  it  is  valid  as 
between  the  parties  thereto,  but  is  not  negotiable/'  Formerly  a  bill 
payable  to  A.  B.  without  more,  was  not  negotiable  :  see  Byles  on 
Bills  (15th  ed.  pp.  93,  94,  note  (x  ) ).  But  now  such  a  bill  is  nego- 
tiable by  sub-sect.  4,  which  says  :  "  A  bill  is  payable  to  order  which 
is  expressed  to  be  so  payable,  or  which  is  expressed  to  be  payable 
to  a  particular  person  and  does  not  contain  words  prohibiting  trans- 
fer, or  indicating  an  intention  that  it  should  not  be  transferable." 
To  restrict  negotiability  the  qualification  must  no  doubt  be  such 
that  any  reasonable  person  reading  it  would  see  that  it  was  qualified. 
If  it  be  not  clear  the  construction  most  unfavourable  to  the  accept- 
or must  be  taken  In  this  case  it  is  submitted  that  the  words  "  in 
favour  of  Mr.  L.  Delobbel  Flipo"  Were  plainly  intended  to  have 
some  meaning.  They  cannot  be  rejected  as  surplusage.  What  could 
they  mean  but  that  the  bill  was  payable  to  Mr.  L.  Delobbel  Flipo 
only?  If  they  did  not  mean  that  they  were  unmeaning.  The  at- 
tention of  any  reasonable  man  would  be  struck  on  reading  such  an 
acceptance,  so  long,  so  expressed,  and  partly  in  writing  and  partly 
printed.  Such  a  man  would  conclude  that  the  acceptance  was  in- 
tended not  to  be  general,  nut  of  the  ordinary  kind.  Even  if  the 
effect  of  the  words  were  doubtful,  the  striking  out  of  the  word 
"  order"  would  make  it  clear  that  the  acceptors  intended  to  be  liable 
on  the  bill  to  Flipo  only,  and  not  to  an  indorsee.  Against  indorsees 
the  acceptors  could  not  set  off  claims  they  might  have  against  the 
drawer.  To  construe  the  contract  binding  the  acceptors,  the  terms 
of  the  bill  and  the  acceptance  must,  be  read  together.  The  striking 
out  the  word  "  order,"  coupled  with  the  word  "  only,"  destroyed  the 
statutory  presumption  which  —  withoutthe  use  of  the  word  "only  " 
—  would  make  the  words  "Mr.  L.  Delobbel  Flipo"  equivalent  to 
"  Mr.  L.  Delobbel  Flipo  or  order."  "  A  general  acceptance," 
says  sect.  19,  sub-sect.  2.  *  "  assents  without  qualification  to  [*  523] 
the  order  of  the  drawer.  A  qualified  acceptance  in  express 
terms  varies  the  effect  of  the  bill  as  drawn."  If  such  an  acceptance 
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as  this  is  an  assent  without  qualification,  it  is  not  easy  to  see  how 
an  acceptor  who  desires  to  reserve  his  rights  against  the  drawei  is 
to  do  so.    The  instances  of  a  qualified  acceptance  given  by  sect.  (9 

are  only  instances,  and  are  not  intended  to  be  an  exhaustive  list. 
In  the  present  rase  the  acceptance  was  prior  to  the  drawer's  indorse- 
ment. Flipo  might  have  written  to  the  acceptor  for  an  unqualified 
acceptance,  but  for  good  reasons  no  doubt  he  was  content  to  take 
any  acceptance  he  could  get. 

Finlay,  <t>.  C,  and  I!.  M.  Bray  for  the  respondents  :  — 

The  word  "accepted"  made  the  acceptance  general  and  the  bill 
negotiable.  The  words  "in  favour  of  Mr.  L.  Delobbel  Flipo  only. 
No.  28"  have  no  effect  except  as  a  memorandum.  "In  favour  of" 
is  not  the  same  as  "  payable  to."  Whether  the  words  "  in  favour 
of"  have  any  meaning  at  all  may  be  doubtful,  but  at  the  highest 
they  are  ambiguous,  and  to  restrict  negotiability  the  qualification 
of  an  acceptance  must  lie  clear  and  unmistakeable. 

They  also  referred  to  ,s'/o /V  v.  McKinlayJSo.  7 ',}>.  218,  supra  :  5  A.pp. 
Cas.  754,  781,  and  Smith  v.  Vertue,  No.  9,  p.  240,  supra  ;  :!0  L.  J. 
C.  P.  56. 

Sir  R.  Webster,  A.-G.,  in  reply. 

The  House  look  time  for  consideration. 

July  30.     Lord  Halsbuly,  L.  C. :  — 

My  Lords,  1  am  of  opinion  that  in  this  case  the  judgment  of  the 
Court  of  Appeal  ought  to  be  affirmed. 

The  action  was  brought  by  the  plaintiff's,  who  are  bankers  at 
Lille,  against  the  defendants,  a  limited  company,  carrying  on  busi- 
ness in  London,  upon  a  bill  drawn  by  one  Flipo,  and  accepted  by 
the  defendants.  The  only  question  is  whether  the  bill,  as  accepted, 
was  a  negotiable  instrument. 

My  Lords,  I  think  it  is  impossible  adequately  t<»  discuss  the 
questions  that  arise  in  this  case  without  having  a  facsimile 
[*  524]  *  of  the  bill  before  you.  As  to  the  form  which  purports 
to  be  the  acceptance,  no  one  can  doubt  that  it  was  an  ordi- 
nary mercantile  form  accepted  and  payable  at  the  Alliance  Bank 
with  the  proper  signatures.  But  the  question  arises  by  reason  of 
some  words  written  above  that  which  every  mercantile  man  would 
look  upon  as  the  acceptance,  and  these  words  are  u  In  favour  of 
Mr.  L.  Delobbel  Flipo  only.  No.  28."  These  words  are  written 
above  what  I  have  called  the  acceptance,  and  I  think  any  mercan- 
tile man  would  regard  the  wrords  I  have  quoted  as  something  apart 
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from  and  not  forming  any  portion  of  the  acceptance  itself.  Nor  is 
it  easy  to  construe  them  as  giving  any  qualification  to  the  accept- 
ance. I  think  much  depends  upon  the  exact  form,  an  apparently 
c  >nn>]  i  •  stamped  acceptance  being  found  in  its  usual  place  on  the 
bill. 

A  known  mercantile  instrument  with  the  word  "accepted" 
printed  by  a  stamp,  and  in  ordinary  mercantile  form,  is  sought  to 
be  cut  down  and  qualified  by  some  words  written,  it  is  true,  on  the 
same  piece  of  paper,  and  above  the  acceptance,  but  which  to  my 
mind,  even  now  that  I  have  heard  the  argument,  convey  no  par- 
ticular meaning. 

I  am  not  certain  that  I  understand  what  is  the  true  meaning  of 
the  words,  treated  as  separate  writing,  "In  favour  of  Mr.  L.  Delob- 
bel  Flipo  only."  The  form  of  the  instrument  so  far  as  the  ordinary 
mercantile  language  is  concerned,  is  quite  intelligible.  The  bill  is 
accepted,  payable  at  a  particular  bank.  It  is  suggested  in  the  argu- 
ment that  it  was  intended  that  these  words  should  tell  the  holder 
of  the  bill,  that  it  was  only  payable  to  the  drawer  himself.  I  am 
not  certain  that  I  can  even  now  gather  the  meaning  of  the  words 
themselves,  but  I  am  quite  certain  that  any  ordinary  mercantile 
man,  looking  at  the  stamped  acceptance  in  ordinary  form  and 
stamped  across  the  bill,  would  assume  that  it  was  a  clean  accept- 
ance, and  that  the  words  written  above  it,  whatever  the  meaning 
they  might  convey  to  the  immediate  parties,  would  certainly  not 
convey  anything  which  would  qualify  or  cut  them  down  to  a  per- 
son who  had  nothing  before  him  but  the  bill  itself. 

L  am  happy  to  think  that  the  decision  in  this  case  involves 
nothing  more  than  the  proposition  that  if  a  person  writes  across  a 
hill  that  which  unqualified  would,  in  ordinary  course, 
import  a  *  (dean  acceptance  of  a  bill,  and  intends  to  qualify  [*  525] 
its  operation,  he  must  do  so  by  plain  and  intelligible  lan- 
guage, and  make  that  qualification  sufficiently  part  of  the  accept- 
ance itself  to  be  intelligible  in  the  ordinary  course  of  business.  Tf 
any  other  principle  were  laid  down  I  think  it  would  lie  fatal  to  the 
eonvenience  of  trade  and  the  conduct  of  mercantile  affairs,  which 
demand  for  their  transaction  convenient  and  compendious  forms, 
to  which  the  law  merchant  has  attached  a  definite  meaning.  Such 
ambiguous  and  inappropriate  language  as  is  sought  to  make  here  a 
qualification  of  an  ordinary  mercantile  instrument  would  defeat  the 
very  object  which  mercantile  instruments  are  intended  to  effect 
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I  move  your  Lordships  that  the  judgment  of  the  Court  of  Appeal 
be  affirmed  and  this  appeal  dismissed  with  costs. 

Lord  Watson:  — 

My  Lords,  a  bill  of  exchange  for  X77.S  4a.  2d.  was  drawn  in 
France  by  one  L.  Delobbel  Flipo,  in  favour  of  himself  as  payee,  and 
was  accepted  by  the  appellants  in  London,  payable  there  at  the 
Alliance  Bank.  When  the  bill  matured,  the  appellants  refused  to 
make  payment  to  the  respondents,  who  are  indorsees  for  value, 
upon  the  ground  that,  by  the  special  terms  of  their  acceptance,  its 
contents  were  payable  to  Flipo  only. 

In  this  action,  which  has  been  brought  by  the  respondents,  tin- 
law  of  France  is  not  pleaded  by  either  party.  The  issue  between 
them  is  raised  by  a  special  case,  the  fifth  article  of  which  states: 
"It  is  not  suggested  thai  there  is  any  custom  upon  which  the. 
defendants  can  rely, by  which  the  addition  of  the  words 'in  favour 
of  L.  Delobbel  Flipo  only  '  restrict-  the  negotiability  of  the  bill. 
The  defendants  rely  solely  on  the  provisions  of  the  'Bills  of 
Exchange  Act,  1882.'  " 

Clause  T.i.  sub-s.  2  of  that  Statute  enacts  that  "a  (jualified  accept- 
ance in  express  terms  varies  the  effect  of  the  hill  as  drawn."  In 
order  to  produce  that  effect,  the  words  of  qualification  must,  in  my 
opinion,  be  incorporated  in  the  acceptance,  or  at  least  so  connected 
with  the  acceptance  as  obviously  to  form  part  of  it;  and  must  also 
be  such  as  to  indicate  clearly  and  unequivocally  the  nature  of  the 

restriction  which  they  are  meant  to  introduce. 
[*526]  *  There  is  a  clean  acceptance  by  the  appellants  stamped  in 
printed  letters  across  the  face  of  the  bill;  above  that  accept- 
ance, on  separate  lines  and  forming  a  separate  paragraph,  appear 
the  words  "In  favour  of  Mr.  L.  Delobbel  Flipo  only.  No.  28," 
These  words  and  figures  are  in  writing,  with  the  exception  of  the 
word  "  No.,"  which  is  stamped. 

In  the  position  which  they  occupy,  I  do  not  think  the  words 
"  In  favour  of  Mr.  L.  Delobbel  Flipo  only"  can  be  regarded  as  part 
of  the  acceptance,  or  have  the  effect  of  qualifying  its  terms.  They 
are  not  inserted  in  it,  and  are  not  grammatically  connected  with  it, 
but  occur  as  a  preface  to  "No.  28,"  which  forms  no  part  of  the 
acceptance.  "  No.  28  "  is  a  memorandum  for  the  purpose  of  ac- 
counts kept  between  the  acceptors  and  the  drawers,  or  betwreen  the 
former  and  their  bankers,  and  therefore  relates  to  matters  with 
which  holders  of  the  bill,  or  persons  acquiring  right  to  it,  have  no 
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concern.  In  my  opinion,  the  preface  would  naturally  be  regarded 
as  an  integral  part  of  that  memorandum  having  no  reference  to  the 
terms  of  the  acceptance,  and  would  not  convey  any  intimation  that 
the  acceptance  was  meant  to  be  restricted. 

I  am  accordingly  of  opinion  that  the  order  of  the  Court  of  Appeal 
ought  to  be  affirmed. 

Lord  Bra m well  :  — 

My  Lords,  I  consider  what  was  written  and  printed  by  the 
defendants  on  the  face  of  the  bill  as  one  —  one  tiling  only  —  an 
acceptance  and  no  more,  not  an  acceptance  and  something  else. 
That  bring  so,  I  am  unable  to  see  any  difference  between  "In 
favour  of  Flipo  only,  accepted  payable,"  &c,  and  "Accepted  in 
favour  of  Flipo  only,  payable,"  &c.  I  do  not  know  where  the  body 
of  the  acceptance  begins,  unless  at  the  beginning  of  what  is  written. 
It  is  said  that  "  In  favour  of  Flipo  only  "  does  not  necessarily  mean 
the  same  as  "  accepted  in  favour  of  Flipo  only."  I  think  it  does; 
but  if  not  necessarily,  what  does  it  naturally  mean  ?  Especially 
when  it  is  remembered  that  the  word  •order"  was  erased.  Thai 
was  no  doubt  unauthorised,  if  done  by  the  drawees,  but  it  clearly 
shows  the  intention  of  the  drawees  if  done  by  them,  and 
the  knowledge  by  the  drawer  of  that  intention  if  *  done  by  [*  527] 
him.  The  striking  out  of  "order"  was  not  a  memorandum 
for  the  use  of  the  drawees.  I  cannot  find  that  any  other  cause  for 
what  was  done  can  be  suggested. 

As  to  the  thing  being  clear  and  unequivocal,  \  begin  to  doubt  if 
there  is  such  a  tiling,  but  it  is  enough  if  words  are  intelligible. 
Can  there  be  a  doubt  that  this  bill  might  have  been  protested  for 
non-acceptance  according  to  its  tenor?  i  suppose  from  the  form 
of  the  acceptance  that  the  appellants  thought  they  had,  or  might 
have,  some  cross-claim  against  Flipo.  Flipo,  probably,  was  glad  to 
get  anything  from  them,  and  so  put  up  with  the  acceptance,  and 
perhaps  indorsed  it  in  satisfaction  of  a  bad  debt  to  those  glad  to 
get  any  thing  from  him. 

Lord  Hei:s<  hell  :  — 

My  Lords,  the  respondents  in  this  case  seek  to  recover  from  the 
appellants  the  amount  of  a  bill  of  exchange  accepted  by  them.  The 
defence  set  up  is  that  the  acceptance  was  a  qualified  one,  and  re- 
stricted the  right  to  require  payment  to  the  payee  alone,  and  that 
the  acceptors  are  therefore  under  no  obligation  to  the  respondent^ 
who  took  by  indorsement  from  him. 
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It  was  not  disputed  at  the  bar  that  the  acceptor  of  a  bill  of  ex- 
change may  make  his  acceptance  a  qualified  one.  If  he  do  so  the 
drawer  may  of  course  refuse  to  take  such  an  acceptance,  and  treat 
the  bill  as  dishonoured  ;  but  if  he  takes  the  bill,  the  obligation  oi 
the  acceptor  is  not  absolute  bul  subject  to  the  qualification  which 
he  has  introduced.  I  think  further  that  it  is  beyond  dispute  that 
if  an  acceptor  seeks  to  qualify  his  acceptance,  ami  thus  to  modify 
the  obligations  which  an  acceptance  ordinarily  Imposes,  he  must  do 
so  on  the  face  of  the  bill  in  clear  and  unequivocal  terms,  and  in 
such  a  manner  that  any  person  taking  the  bill,  if  he  acted  reason- 
ably, could  not  fail  to  understand  that  it  was  accepted  subject  to 
an  expressed  qualification. 

About  these  propositions  I  do  not  think  there  can  be  any  differ- 
ence of  opinion;  the  difficulty  lies  in  applying  them  to  the  facts  of 
the  particular  case.  The  bill  in  question  was  drawn  in  France  by 
a  person  named  Delobbel  Flipo  upon  the  appellants,  and  forwarded 
to  London  for  their  acceptance.  The  bill  is  drawn  on  a 
[*  528]  printed  form  containing  the  weird  "order"  *  immediately 
preceding  the  name  of  Delobbel  Flipo,  which  has  been  in- 
serted as  the  payee  of  the  bill.  This  word  "order"  has  been 
erased,  but  by  whom  does  not  appear,  nor  do  I  think  it  material. 
If,  as  suggested,  it  was  done  by  the  acceptors,  they  were  not 
justified  in  making  the  erasure,  and  in  any  case  there  would  be 
nothing  to  show  a  person  taking  the  bill  that  the  word  had 
not  been  struck  out  by  the  drawer  at  the  time  he  inserted  the 
name  of  the  payee.  I  do  not  think,  therefore,  that  the  erasure  of 
the  word  "order"  can  in  any  way  assist  the  contention  that  the 
acceptance  was  a  qualified  one.  That  must  be  determined  by  a 
consideration  of  the  effect  of  the  words  written  across  the  bill  by 
the  acceptors. 

For  the  purpose  of  accepting  the  bill  the  appellant  company  im- 
pressed upon  it  by  means  of  a  stamp  the  words  "accepted  payable 
at  Alliance  Bank,  London,"  underneath  which  the  signatures  of  two 
directors  and  the  secretary  were  written.  The  acceptors  wrote 
across  the  bill  above  the  word  "  accepted  "  the  words  "  In  favour  of 
Mr.  L.  Delobbel  Flipo  only:"  between  these  words  and  the  word 
"accepted"  was  written  "No.  28."  In  considering  whether  the 
effect  of  the  words  "  In  favour  of  Mr.  L.  Delobbel  Flipo  only  "  was 
to  make  the  acceptance  a  qualified  one  in  the  manner  suggested, 
regard  must  be  had  both  to  the  words  used  and  to  the  situation  in 
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which  they  are  placed.  It  may  lie  that  if  the  same  words  had  been 
found  in  the  body  of  the  acceptance  following  the  word  "accepted," 
they  would  have  amounted  to  the  qualification  contended  for.  The 
presence  of  any  words  in  the  body  of  the  acceptance  would  of  itself 
suggest  the  idea  that  some  qualification  of  it  was  intended;  but 
where  the  words  are  not  inserted  in  the  body  of  the  acceptance,  1 
do  not  think  the  same  impression  is  likely  to  be  produced,  though 
the  words  may,  of  course,  be  so  clearly  intended  to  qualify  the  ac- 
ceptance and  so  incapable  of  any  other  reasonable  construction  that 
they  would  be  as  effectual  for  the  purpose.  But  in  the  present  case 
the  words  written  above  the  acceptance  are  not  "  Payable  to  Delob- 
bel  Flipo  only,"  which  is  the  meaning  sought  to  be  attached  to 
them,  but  "In  favour  of  Delobbel  Flipo  only,"  which  do  not  seem 
to  me  necessarily  to  bear  the  same  meaning.  The  words 
"  in  favour  of,"  when  used  in  relation  to  a  bill  of  *  exchange,  [*  529] 
do  not  ordinarily  mean  that  it  is  payable  only  to  the  per- 
son in  whose  favour  it  is  said  to  be  drawn  ;  the  words  are  equally 
applied  when  the  bill  is  made  payable  to  his  order.  The  words 
"In  favour  of,"  therefore,  are  properly  paraphrased  by  "payable  to, 
or  to  the  order  of;"  but  then  it  is  said  that  the  insertion  of  the 
word  "only"  after  Flipo's  name  would  show  that  this  could  not  be 
the  meaning  intended.  It  must  be  remembered,  however,  that 
between  these  words  and  the  acceptance  "  Xo.  28  "  was  inserted, 
which  separates  the  words  which  it  is  suggested  qualify  the  accept- 
ance from  the  acceptance  itself. 

Under  these  circumstances  I  do  not  think  that  it  is  impossible 
that  a  person  taking  the  acceptance  by  way  of  indorsement  might 
suppose  that  the  words  "In  favour  of  Delobbel  Flipo  only"  were, 
like  the  "No.  28,"  a  mere  memorandum  inserted  by  a  party  to  the 
bill,  and  not  intended  to  affect  the  acceptance.  It  might  be  sup- 
posed to  indicate  that  it  was  the  28th  bill,  or  Xo.  28  of  the  bills 
accepted  "in  favour  of  Delobbel  Flipo  only,"  as  distinguished  from 
bills  accepted  in  favour  of  Flipo  and  some  other  persons.  I  do  not 
say  that  this  would  lie  the  interpretation  given  to  it  by  a  person 
who  care-fully  and  critically  considered  it.  But  that  is  not  the 
question.  It  is  impossible,  as  I  have  said,  to  dissociate  the  words 
used  from  the  position  and  collocation  in  which  they  are  found, 
and  if  these  be  such  as  to  suggest  that  the  words  are  a  mere  mem- 
orandum, a  person  taking  the  bill,  even  if  he  exercised  the  ordinary 
care  to  be  expected  in  such  transactions,  would  not  be  likely  to 
VOL.  iv.  —  17 
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examine  or  weigh  them  with  the  same  care  as  if  they  were  found 
in  the  body  of  the  acceptance. 

In  my  opinion  the  qualification  was  not  made  in  clear  and  une- 
quivocal terms,  and  in  such  a  manner  that  any  person  taking  the 
bill,  if  he  acted  reasonably,  could  not  fail  to  understand  that  it  was 
accepted  subject  to  that  qualification.  I  think,  therefore,  the  judg- 
ment ought  to  be  affirmed. 

Lord  Morris:  — 

My  Lords,  the  respondents  are  French  bankers  and  sue  the  ap- 
pellants, who  are  a  limited  company  carrying  on  business  in  London, 
to  recover  the  amount  due  on  foot  of  a  bill  of  exchange 
[*  530]  *  for  £778  4s.  2d.,  dated  the  12th  of  September,  1889,  drawn 
by  one  L.  Delobbel  Flipo,  accepted  by  the  appellants  and 
indorsed  by  Elipo  to  the  respondents,  who  discounted  the  bill  for 
Flipo.  A  fac-simile  of  the  bill  is  set  out  in  the  special  case.  I 
assume  that  when  drawn  by  Flipo  and  when  sent  by  him  for  ac- 
ceptance, it  contained  in  the  body  of  the  bill  the  word  "order;" 
but  that  before  accepting  the  bill  the  appellants  struck  out  the 
word  "  order,"  —  by  doing  which  the  bill  would,  except  for  the  Bills 
of  Exchange  Act,  1882,  s.  8,  sub-s.  4,  be  a  bill  payable  to  Flipo 
only,  and  would  not  be  transferable.  The  appellants'  case  states 
that  the  bill  was  so  altered  in  the  body  by  the  appellants  when 
accepting,  and  it  was  not  controverted  by  the  respondents.  I  attach 
some  importance  to  this,  as  an  erasure  of  the  word  "order"  in  the 
Ik idy  of  the  bill  ought  to  have  attracted  the  attention  of  the  respon- 
dents and  made  them  scan  the  acceptance  carefully.  It  is  stated 
that  the  respondents  do  not  understand  the  English  language,  and 
that  their  attention  was  not  called  to  the  "  form  of  the  acceptance" 
until  after  the  dishonour  of  the  bill;  but  their  not  understanding 
English  cannot  avoid  the  natural  and  reasonable  effect  of  the 
acceptance. 

The  Queen's  Bench  Division  held  that  the  bill  was  not  negotiable. 
I  concur  in  that  judgment  and  in  that  of  my  noble  and  learned 
friend  Lord  BBAMWELL.  1  read  the  words  "In  favour  of  Mr.  L. 
Delobbel  Flipo  only"  as  indicating  an  intention  that  the  bill  should 
not  be  transferable  within  the  meaning  of  s.  8,  sub-s.  1,  of  the  Bills 
of  Exchange  Act,  18X2,  as  equivalent  to  the  words  "payable  to  L. 
Delobbel  Flipo  only;"  and  I  do  not  attribute  any  importance  to 
the  insertion  of  "  No.  28  "  between  the  words  qualifying  the  accept- 
ance and  the  stamped  acceptance.     It  is  not  adverted  to  in  any  of 
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the  judgments  in  the  Court  of  Appeal;  it  was  most  probably  the 
number  of  bills  that  had  been  then  accepted.  But  it  is  said  the 
qualified  acceptance  should  be  plain  and  intelligible,  and  that,  of 
course,  there  are  several  modes  of  expressing  the  qualification  of 
the  acceptance  upon  which  no  question  could  arise.  That  is  so ; 
but  it  does  not  solve  the  question  here,  whether  in  the  present  case 
the  acceptance  fairly  and  intelligibly  indicated,  not  to  a  person 
who  could  not  read  it,  but  to  one  who  could,  that  the  ac- 
ceptance was  a  qualified  *  one.  The  qualifying  words  "  In  [*  531] 
favour  of  L.  Delobbel  Flipo  only  "  immediately  precede,  are 
connected  with,  and  control  the  stamped  acceptance  which  follows. 
They  should  have  attracted  the  respondents'  attention,  when  they 
would  have  observed  what  in  the  Special  Case  is  called  "  the  form 
of  the  acceptance,"  that  is,  the  qualifying  form  of  the  acceptance. 
The  respondents  ought  to  have  observed  it,  and  if  they  had  they 
would  have  read  the  terms  on  which  the  appellants  had  affixed 
their  stamped  acceptance. 

Order  appealed  from  affirmed,  and  appeal 
dismissed  with  costs. 
Lords'  Journals,  30th  July,  1891. 

ENGLISH    NOTES. 

'the  notes  to  Fanshawe  v.  Peet,  No.  8,  pp.  244-245  supra,  may  be 
read  as  applying  also  to  the  rule  exemplified  by  the  above  cases. 

The  judgment  of  Lord  Campbell,  C.  J.,  in  Mare  v.  Charles,  cited 
in  the  notes  to  X<>.  7.  p.  241,  supra,  may  also  be  referred  to  as  illus- 
trating a  principle  analogous  to  that  of  the  above,  and  of  the  last 
preceding  rule. 

AMERICAN   NOTES. 

See  notes  ante,  p.  245.  The  tirst  principal  case  is  cited  in  1  Daniel  on 
Negotiable  Instruments,  §  509. 
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No.   11.  — Till'.    FOKKSHIRE    BANKING    COMPANY 
v.  BEATSON  am.  MYCOCK 

THE   LEEDS   AND   COUNTY    BANKING    COMPANY 
v.   BEATSON  and  MYCOCK 

(.'.  ...   L! 
RULE. 

The  holder  of  a  bill  bearing  a  signature  which  is  com- 
mon to  an  individual  and  a  firm  of  which  that  individual 
is  a  partner,  is  not  entitled  to  the  option  of  suing  either 
the  firm  or  the  individual. 

Where  the  firm  carries  on  business  and  the  individual 
does  not,  there  is  a  presumption  prima  facii  that  the  paper 
is  the  paper  of  the  firm.  But,  if  there  is  any  such  presump- 
tion, it  may  be  rebutted  by  evidence  that  the  paper  was 
issued  by  the  individual  for  his  own  purpos 

The  Yorkshire  Banking  Company  v.  Beatson  and  Mycock. 
The  Leeds  and  County  Banking  Company  v.  Beatson  and  Mycock. 

5  C.  P.  D.  109-128  ;  (s.  c.  49  L.  J.  C.  P.  380 ;  42  L.  T.  455 ;  28  W.  R.  879). 

[109]       In  these  actions  the  respective  plaintiffs  appealed  to  the 
Court   of   Appeal    against   the    judgment    of   DENMAN    and 
Lopes,  JJ.,  in  favour  of  the  defendants.     It  had  been  agreed  that 
the  second  action  should  abide  the  event  of  the  first. 

The  facts  of  the  first  action  will  be  found  fully  stated  in  the 
judgment  of  the  Court. 
[110]  The  following  authorities  were  referred  to  in  the  argu- 
ments :  Sutton  v.  Gregory,  Peake,  150  ;  4  R.  R  899  ;  Ex 
parte  Buckley,  In  re  Clarice,  14  M.  &  W.  469  ;  Lloyd  v.  Ashby,  2 
B.  &  Ad.  23;  Smith  v.  Graven,  1  C.  &  J.  500;  Ex  parte  Law,  In  re 
But/ley,  3  Deac.  541  ;  Woodward  v.  Winship,  12  Pickering  (Mass.), 
430  ;  Palmer  v.  Stephens,  1  Denio  (New  York),  471. 

Cur.  adv.  rult. 

March  11.  The  judgment  of  the  Court  (Bramwell,  Baggallay, 
and  Thesigee,  L.J  J.),  was  delivered  by  — 
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THESIGER,  L.  J.  This  is  an  action  brought  upon  two  bills  of 
exchange  of  which  the  plaintiffs  arc  the  holders.  The  first  is  a 
bill  for  £276  15s.,  dated  the  6th  of  March,  1878,  drawn  by  R.  \l. 
Kellv  &  Co.  upon  and  accepted  by  Messrs.  J.  &  R  Wilson,  payable 
to  the  order  of  the  drawers  four  months  after  date,  and  bearing  the 
successive  indorsements,  "R  11.  Kelly  &  Co.,"  "Wm.  Beatson,"  and 
"  Josiah  Carr  &  Son  :"  the  second  is  a  bill  for  £484  ids.,  dated  the 
13th  March,  1878,  drawn  by  Josiah  Can-  &  Son.  addressed, " Mr. 
William  Beatson,  Chemical  Work-,  Rotherham,"  and  accepted 
in  the  name  "William  Beatson,"  payable  to  the  order  of  the 
drawer-  four  months  after  date  and  indorsed  by  them.  Both  bills 
were  discounted  by  the  plaintiffs  upon  the  14th  of  March,  L878. 
The  defendants  to  the  action  are  Wm.  Beatson  and  John  Henry 
Mycock.  The  signature  "  Wm.  Beatson  '"  upon  each  of  the  bills 
was  the  signature  of  the  defendant.  Wm.  Beatson.  He  has  allowed 
judgment  to  go  by  default,  and  the  action  is  defended  by  Mycock 
alone,  who  disputes  his  liability  upon  either  of  the  hills 

The  circumstances  of  the  case  are  as  follows:  Beatson,  for  many 
years  prior  to  December,  1877,  carried  on  business  as  a  chemical 
manufacturer  at  certain  works  at  Rotherham.  At  the  end  of  the 
1ST.'!  and  beginning  of  the  year  1874,  the  plaintiffs  made  in- 
quiries as  to  Beatson's  commercial  position  of  Josiah  Carr,  who 
was  bringing  them  paper  for  discount  with  Beatson's  name 
*  upon   it.   and,    the  result  of  the    inquiries    being    satis-  ['  111] 

iy,  they  discounted  such  paper.  Beatson  and  Carr 
had  some  trade  transactions  together,  but  apart  from  these  trade 
transactions  there  was  a  series  of  accommodation  transactions  car- 
ried out  by  accommodation  bills  between  Beatson  and  the  other 
parties  to  the  hills  now  sued  upon,  including  Carr  himself,  and 
these  accommodation  bills  were  from  time  to  time  renewed. 

Down  to  the  end  of  the  year  1877,  Beatson  had  no  partner: 
but  upon  the  11  tli  of  December  in  that  year,  a  deed  of  partnership 
was  entered  into  between  him  and  the  defendant  Mycock.  By  its 
terms  the  partnership  was  to  last  for  a  period  of  five  years  with 
power  of  continuance;  the  value  of  the  goodwill  of  the  busin 
the  works  and  premises  where  the  same  was  carried  on,  and 
machinery,  plant,  and  effects  belonging  to  it,  was  estimated  al 
£25,000,  and  Mycock  was  to  purchase  a  one-fifth  share  of  the 
business  by  the  payment  of  the  sum  of  £5000.  The  business  was 
to  he  carried  on  under  the  style  of  ,c  William  Beatson,"  the  works 
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and  premises  were  to  remain  vested  in  Beatson,  who  was  t<>  stand 
possessed  of  them  for  the  purposes  of  the  partnership,  and  the 
business  was  to  be  managed  by  Beatson;  his  partner  not  being  re- 
quired to  attend  to  the  business  any  further  than  he  should  think 

fit,  By  the  11th  clause  of  the  i\ft-\\  it  was  provided  that  neither 
(if  the  partners,  without  the  written  consent  of  the  other  first 
obtained,  should  on  the  credit  of  the  linn  make  any  payment, 
advance,  or  other  application  of  the  money  or  effects  of  the  said 
partnership  or  in  any  manner  engage  or  use  the  same,  or  the 
name  or  credit  of  the  partnership  firm,  except  on  account  and 
for  the  benefit  of  the  partnership  and  in  the  usual  manner  <>f 
carrying  on  the  business;  and  by  the  12th  clause  it  was  provided 
that  neither  of  the  partners  should  lend  or  deliver  upon  credit  any 
of  the,  moneys  or  effects  belonging  to  the  partnership  to  any  per- 
son whom  the  other  partner  should  previously  have  forbidden  to 
he  trusted,  nor  without  the  previous  consent  in  writing  of  the 
other  partner  would  become  bail,  surety,  or  security  with  or  for 
any  person  whomsoever,  or  make,  give,  draw,  accept,  or  indorse  any 
bond,  hill,  promissory  not-,  or  other  instrument,  or  enter  into 
au\  obligation  or  engagement  or  make  any  default,  whereby  tint 
estate  and  effects  of  the  partnership  might  be  made  liable 
[*  112]  for  the  *  payment  or  satisfaction  of  any  sum  of  money,  for 
which  the  partnership  should  not  have  received  a  full  and 
sufficient  consideration. 

The  object,  with  which  Mycock  entered  into  this  partnership 
was  that  of  ultimately  putting  his  son,  who  was  then  under  age, 
into  it,  and,  as  a  matter  of  fact,  Mycock  never  interfered  in  any 
way  with  the  management  of  the  business,  or  occupied  any  other 
position  or  connection  with  it,  than  that  of  a  dormant  partner. 
Beatson  concealed  from  him  all  information  relating  to  his  accom- 
modation transactions,  and  for  his  frauds  upon  him  in  this  and 
other  matters  connected  with  the  inception  of  the  partnership  was 
ultimately  prosecuted  and  convicted.  The  plaintiffs  never  knew 
of  the  partnership  until  July,  1878,  at  which  date  Beatson  was 
a  bankrupt. 

For  some  time  prior  to  the  formation  of  the  partnership  Beatson 
had  kept  an  account  at  the  Sheffield  and  Rotherham  Bank  headed 
'.'William  Beatson/'  and  after  the  formation  of  the  partnership 
that  account  was  continued  without  any  change  in  its  heading, 
and  into  that  account   B  aid  all  moneys,  whether  moneys 
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belonging  to  the  partnership  or  his  own  private  moneys,  and  upon 
it  he  drew,  whether  for  the  purposes  of  the  business  or  his  own 
private  purposes.  Beatson  himself  was  called  as  a  witness  for  the 
plaintiffs,  and  in  addition  to  proving  the  facts  already  mentioned 
gave  evidence  to  the  effect  that  he  kept  two  cash  books,  of  which 
on;'  was  as  he  stated  a  private  book  kept  as  manager  at  the"  place 
of  business,  the  other  a  partnership  cash  book;  that  in  the  former 
he  did  not  enter  cash  received  on  account  of  the  partnership,  but 
that  in  the  latter  all  business  payments  were  entered.  With  refer- 
ence to  his  bill  accommodation  transactions  generally  he  stated 
that  none  of  them  were  brought  into  the  ledger  either  before  the 
partnership  or  nil  >r,  that  tin-  cash  transactions  relating  to  these 
accommodation  bills  were  entered  in  tic  private  cash  book  to 
which  Mycock  had  no  access,  and  were  never  put  into  the  part- 
nership cash  book  to  which  Mycock  might  have  had  access.  With 
reference  to  his  particular  transactions  with  Josiah  Carr  he  stated 
that  all  trad"  transactions  between  them  were  over  before  the  part- 
nership, and  that  as  regards  the  particular  bills  sued  on  they  were 
hills  drawn  fur  his  and  (.'air's  accommodation  not  for  Mycock's, 
although  la-  added  that  they  were  in  a  degree  for  the  busi- 
ness us  *  one  way  of  finding  capital,  and  that  without  the  [*  113] 
bill  transactions  there  was  not  capital  enough  to  work  the 
business.  He  admitted  that  Mycock  found  the  t'."()00  which  he 
was  to  pay  for  his  share  in  the  business,  that  he  never  told 
Mycock  that  money  was  wanted,  that  he  thought  that  he  was 
not  making  Mycock  liable  tor  any  of  the  accommodation  bills 
whether  renewals  or  otherwise,  and  that  he  considered  them  pri- 
vate transactions  and  did  not  enter  them  in  the  partnership  books. 
He  further  said  that  he  considered  the  bank  book  private,  and  that 
Mycock  had  left  him  to  keep  the  banking  account  as  he  thought 
proper;  that  the  proceeds  of  the  accommodation  bills  were  paid 
into  the  banking  account,  and  that  out  of  such  proceeds  goods  sup- 
plied to  the  business  and  wages  were  sometimes  paid.  As  regards 
the  proceeds  of  the  bills  sued  on,  i;  appeared  that  a  portion  of  them 
found  their  way  into  the  banking  account,  but  that  upon  tie;  same 
day  when  this  occurred  Beatson  drew  out  more  th  a  he  paid  in. 
On  the  part  of  Mycock  an  accountant  was  called  who  upon  an 
minal  inn  of  Beatson's  books  proved  that  apart  from  the  accommo- 
dation bill  transactions  the  business  had  during  the  period  betv. 
ihe  beginning  of  January  and  the  end  of  May,  1878,  a  cash  balance 
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to  its  credit,  that  the  net  result  of  the  accommodation  bills  was  to 
reduce  the  balance,  and  that  Beatson  had  drawn  out  for  his  own 
purposes,  independent  of  the  business,  about  £4000. 

Upon  these  facts  taken  from  the  notes  of  LlNDLEY,  J.,  before 
whom  with  a  jury  the  ease  was  tried,  that  learned  Judge  stated  to 
the  jury  that  the  questions  for  them  were,  first:  "Was  the  name 
(Wm.  Beatson)  put  to  the  bills  to  denote  the  firm  or  to  denote 
William  Beatson  ? "  Secondly,  "  Did  the  bank  take  the  bills  as  the 
bills  of  the  Chemical  Works  whoever  the  proprietors  might  be  or  as 
the  bills  of  William  Beatson  only  ?"  The  jury  retired  and  return- 
ing into  court  the  foreman  stated  that  as  regards  the  bill  for  £484 
13s.,  it  having  been  drawn  upon  William  Beatson  at  the  Chemical 
Works,  liotherham,  the  jury  agreed  that  William  Beatson's  accept- 
ance of  it  must  be  held  to  denote  the  acceptance  of  the  firm,  but 
that  as  regards  the  other  bill  they  found  no  evidence  upon  the 
point.  Upon  being  asked  by  the  learned  judge  to  answer  the  ques- 
tion as  regards  that  bill  according  to  their  judgment,  the 
[*  114]  jury  conferred  again,  and  subsequently  stated  that  *  from 
the  fact  of  that  bill  being  put  in  connection  with  the  other 
they  might  take  it  as  being  the  same  thing,  and  to  the  second 
question  they  answered  that  the  bank  took  the  bills  as  the  bills  of 
the  Chemical  Works.  Upon  these  findings  a  verdict  and  judgment 
was  entered  for  the  plaintiff's  against  the  defendant  Mycock.  That 
judgment  was  subsequently  set  aside  and  judgment  entered  for 
Mycock  by  the  Common  Pleas  Division,  upon  the  ground  stated 
shortly  that  in  a  case  where  the  name  of  an  individual  is  the  name 
also  of  a  firm,  and  that  name  is  put  to  a  bill,  the  presumption  is 
that  the  signature  is  the  signature  of  the  individual  and  not  of  the 
firm ;  that  consequently  it  lay  upon  the  plaintiffs  in  this  case  to 
displace  the  presumption  by  showing  the  signature  to  the  bills 
sued  upon  were  respectively  the  signatures  of  the  firm,  and  that 
Beatson  was  authorized  to  use  the  firm's  name  on  the  particular 
occasions  and  for  the  particular  purposes, in  other  words,  that  the 
1  tills  were  given  for  partnership  objects  and  as  partnership  acts, 
and  that  .the  plaintiffs  had  failed  to  discharge  the  burden  cast 
upon  them.  4  C.  P.  D.  204,  212  ;  48  L.  J.  C.  P.  428.  Against  the 
judgment  of  the  Common  Pleas  Division  the  present  appeal  is 
brought. 

In  support  of  the  appeal  it  is  contended  for  the  plaintiffs  either, 
first,  that  where  as  in  this  case  a  signature  is  common  to  an  indi- 
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vidual  and  a  firm,  of  which  the  individual  is  a  member,  it  is  open 
to  the  bond  fide  holder  for  value,  without  notice  whose  paper  it  is, 
of  a  bill  with  such  signature  upon  it  to  sue  either  the  individual 
or  the  firm;  or  secondly,  that  if  this  option  is  not  open  to  the 
holder,  there  is  a  presumption  that  the  bill  was  given  for  the  firm 
and  is  binding  upon  it,  at  least,  where  the  individual  carries  on  no 
business  separate  from  the  business  of  the  firm  of  which  he  is  a 
member. 

As  regards  the  first  of  these  two  contentions,  we  think  that  it 
is  not  a  well-founded  one.  The  only  authoritative  sanction  to  it, 
upon  which  the  learned  counsel  for  the  plaintiffs  rely,  is  a  case  of 
McNair  v.  Fleming  which  appears  to  have  been  decided  in  the 
House  of  Lords  in  1812,  but  which  is  not  reported  otherwise  than 
in  Montagu  on  Partnership,  vol.  i.  p.  37,  and  in  the  opinion  of 
Lord  Eldon,  C,  delivered  in  the  House  of  Lords  in  the  case  of 
J)avison  v.  Robertson,  3  Dow.  21S,  at  p.  229,  and  which 
without  further  knowledge  of  *  the  facts  of  the  case,  and  [*115] 
the  exact  bearing  of  the  judgment  upon  it,  it  is  impossible 
to  treat  as  an  authority.  Lord  ELDON,  indeed,  does  not  quote  it  in. 
support  of  so  wide  a  proposition  as  that  under  consideration,  but 
as  bearing  upon  the  proposition,  that  a  joint  adventure  was  as 
proper  a  partnership  as  any  other,  and  one  of  the  adventurers 
would  be  bound  by  the  indorsement  and  acceptance  of  the  other, 
a  proposition  which  had  been  negatived  by  one  of  the  interlocutors 
of  the  Scotch  Court,  finding  that,  whatever  might  be  the  case  in 
a  proper  partnership,  one  person  concerned  in  a  joint  adventure 
is  not  entitled  by  subscribing  a  firm  to  bind  the  other.  While 
therefore  there  is  really  no  authoritative  sanction  for  this  conten- 
tion, there  is  abundance  of  authority  against  it  in  the  numerous 
cases  in  the  English  and  American  Courts,  where  the  liability  of 
partners  upon  a  bill,  signed  in  a  name  common  to  the  firm  and  an 
individual  member  of  it,  has  come  under  consideration  and  has 
been  discussed,  not  upon  the  footing  of  any  right  of  election  on 
the  part  of  the  holder  of  the  bill,  but  upon  the  particular  circum- 
stances of  each  case  and  the  presumptions  applicable  to  them, 
crtses  which  we  shall  have  to  refer  to  more  in  detail  in  connection 
with  the  plaintiffs  second  contention.  Apart  too  from  authority, 
it  appears  to  us  manifestly  contrary  to  true  principles  of  law  that 
the  holder  of  a  bill  bearing  upon  it  a  name,  which  -prima  facie 
indicates  an  individual,  and  would  naturally  lead  to  credit  being 
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given  to  the  individual  .'done,  should,  upon  discovery  and  proof 
that  there  is  a  firm  of  which  the  individual  is  a  member  carrying 
on  business  under  his  name,  have  the  right  of  going  against  the 
firm,  although  at  the  same  time  that  the  proof  is  given,  it  is 
proved  also  that  the  bill  was  signed  by  the  individual  for  himself 
and  not  for  his  firm,  and  for  considerations  entirely  unconnected 
with  any  partnership  purpose. 

The  second  contention  made  on  behalf  of  the  plaintiffs  is  one  of 
more  weight,  and  apart  from  the  intrinsic  importance  of  the  ques- 
tion involved  in  it,  there  is  an  additional  importance  derived  from 
the  fact  that,  if  the;  contention  be  correct,  it  at  least  displaces  the 
ground  upon  which  the  judgment  of  the  Court  below  rests,  al- 
though it  will  still  remain  to  he  considered  whether  the  judg- 
ments may  or  not  he  rested  upon  another  ground.      As  a  matter 

of  principle,  there  is  considerable  force  in  the  arguments 
[*  116]  both  for  *  and  against  the  contention.    Against  it  it  is  said 

that  when  a  signature  to  a  hill  is  of  a  name,  which  in  itself 
and  prima  facie  indicates  an  individual  and  would  lead  to  credit 
beihg  given  to  the  individual,  and  the  holder  of  the  hill  suing  upon 
it  is  therefore  compelled  to  give  some  proof  that  the  name  indi- 
cates a  partnership,  it  is  but  just  that  he  should  be  compelled  to 
go  the  whole  length  of  proving  not  only  that  a  partnership  existed 
under  the  particular  name,  and  that  the  individual  carried  on  no 
business  separate  from  that  carried  on  by  the  firm,  but  further 
that  the  bill  was  signed  by  the  individual  as  a  partnership  act  and 
•  for  partnership  objects.  In  support  of  the  contention  it  is  said 
that,  inasmuch  as  a  bill  of  exchange  is  ordinarily  used  as  a  trade 
instrument,  there  is  a  presumption  that  a  bill  having  upon  it  a 
name  common  to  the  firm  and  to  the  individual  is  a  trade  bill,  and 
therefore  the  bill  of  the  firm,  in  a  case  where  it  is  proved  or 
admitted  that  there  is  no  trading  in  the  name  except  by  the  firm. 
In  the  absence  of  authority  upon  this  question  our  opinion  upon 
it  would  be  in  favour  of  the  plaintiffs'  contention.  In  point  of 
convenience  and  expediency,  and  in  the  interests  of  trade,  it  has 
much  to  support  it.  The  vast  majority  of  bills  given  under  the 
circumstances  supposed  would  be  really  partnership  bills,  and  yet 
it  would  be  often  difficult,  if  not  impossible,  for  the  holders  of 
such  bills  to  do  more  than  prove  that  the  only  trade  carried  on 
under  the  individual  name  was  the  trade  of  a  partnership,  and  if 
they  were  compelled  to  go  further  and  prove  that  the  particular 
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bill  was  a  partnership  bill,  the  effect  might  be  that  in  many  cases 
dormant  partners.,  and  in  some  cases  ostensible  ones  too,  might 
escape  from  just  liabilities.  On  the  other  hand,  the  partner's 
sought  to  be  made  responsible  on  the  bills  would  in  most  instances 
be  able  to  prove  whether  any  particular  bill  sued  on  was  or  was 
not  a  partnership  bill,  and  should,  as  it  appears  to  us,  at  least  have 
the  onus  of  doing  so  thrown  upon  them  when  it  is  through  their 
own  act,  in  allowing  the  firm  name  to  be  the  same  as  that  of  an 
individual  in  the  firm,  that  difficulty  and  doubt  arise. 

But  in  the  Court  below  it  was  considered  that  the  American 
authorities  clearly  negative  this  view,  and  that  the  weight  of 
English  authorities  is  in  favour  of  the  American  view  of  the  law. 

We  propose  to  consider  first  the  English  authorities. 

*  In  Swan  V.Steele,  7  East,  210;  8  R.  R.  618,  two  persons  [*I17] 
of  the  names  of  Wood  and  Payne  were  wholesale  grocers 
in  Liverpool  trading  under  the  firm  of  Wood  &  Payne,  and  also 
carried  on  under  the  same  firm  and  at  their  counting-house  the 
business  of  buying  and  selling  cotton.  The  defendant  Steele  was 
a  doimanl  partner  with  them  in  the  latter  business.  It  was  held 
that  he  was  liable  upon  an  indorsement  in  the  firm  name  of  a  bill 
which  had  been  paid  to  Wood  &  Payne  for  cotton  sold  by  the  firm, 
but  which  had  been  delivered  by  them  to  provide  for  an  acce]  t- 
ance  in  the  firm  name  for  sugar  supplied  to  the  grocery  business. 
It  is  difficult  to  see  how  the  case  could  have  been  otherwise 
decided,  for  the  1  •  il  1  sued  upon  was  admittedly  a  bill  in  which 
Steele  was  interested  as  indorsee  and  holder  with  his  partners,  and 
consequently  the  indorsement  over  of  that  bill,  although  improper 
under  the  circumstances,  was  still  manifestly  an  indorsement  in 
fact  by  the  partnership,  of  which  Steele  was  a  member.  The  evi- 
dence showed  what  the  facts  were,  and  the  judgment  of  Lord 
Ellenborotjgh  assumed  that  the  indorsement  was  in  the  name 
of  the  partnership  of  which  Steele  was  a  member,  and  upon  that 
,  assumption  decided  that,  in  the  absence  of  all  fraud  on  the  part 
of  the  indorsee,  such  indorsement  would  bind  all  the  partners. 
Endy  v.  Lye,  15  East,  7;  13  E.  R.  347,  which  is  commented  on  in 
the  judgment  of  the  Court  below  as  an  authority  in  favour  of  the 
defendant  upon  the  point  under  consideration,  has  really  no  bear- 
ing upon  it.  There,  in  an  action  upon  several  bills  of  exchange 
and  for  money  had  and  received  it  was  attempted  to  make  the 
defendant  liable  either  upon   the  1  ills  or  in  respect  of  the  money 
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received  upon  the  discount  of  the  bills,  which  was  applied  to 
partnership  purposes,  where  the  signature  upon  the  bills  was  not 
in  the  firm  name,  which  was  George  Lye  &  Son,  but  in  the  name 
of  E.  L.  Lye,  which  was  the  individual  name  of  the  partner  sign- 
ing. The  counts  upon  the  bills  were  upon  the  argument  aban- 
doned, as  it  was  obvious,  as  Lord  Ellenborough  said  in  his  judg- 
ment, that  "  on  a  bill  of  exchange  drawn  by  one  only  it  cannot  be 
allowed  to  supply  by  intendment  the  names  of  others  in  order  to 
charge  them ; "   and  it  was  held  that,  on  the  mere  discount  of  the 

bill,  no  right  could  arise  against  the  defendant  by  reason  of 
*  118]  the  proceeds  being  used  for  partnership  purposes  ;  in  *  other 

words,  that  the  transaction  was  nothing  more  than  a  pur- 
chase of  the  bills  from  the  signing  partner.  The  case  of  Ex  parte 
Bolitho,  1  Buck's  B.  C.  100,  is  claimed  as  authority  for  the  defend- 
ant. There  Peter  Blackburn  was  a  secret  partner  in  a  business 
carried  on  by  Isaac  Blackburn  in  his  own  name,  and  was  sought  to 
be  made  liable  as  drawer  in  respect  of  bills  drawn  in  the  name  of 
[saac  Blackburn  by  Isaac  himself.  Upon  the  affidavits  it  appeared 
that  Peter  Blackburn  also  carried  on  a  separate  business,  and  that 
after  Isaac  Blackburn  had  drawn  and  indorsed  the  bills,  Peter 
Blackburn  indorsed  them  also  with  his  own  hand  for  the  purpose 
of  getting  them  discounted.  The  Lord  Chancellor  stated  that  it 
was  impossible  for  him  upon  the  affidavits  to  decide  between  the 
parties,  and  that  the  case  must  be  sent  to  a  court  of  law  for  its 
determination,  and  he  directed  an  issue  whether  the  two  Black- 
burns  were  jointly  liable  upon  all  or  any  of  the  bills.  In  the 
course  of  his  judgment,  however,  he  said:  "If  money  is  advanced 
to  A.  and  B.,  and  the  lender  takes  a  bill  from  one  of  them  only, 
In'  cannot  maintain  an  action  upon  the  bill  against  the  two.  Now, 
if  A  and  B.  are  partners  and  also  separate  traders,  and  A.  draws  a 
bill  and  indorses  it  in  his  own  name,  and  B.  also  indorses  it,  and 
they  become  bankrupts,  what  is  there  to  prevent  the  holder  of  a 
lull  from  proving  against  the  separate  estate  of  each  of  them? 
Ami  unless  you  can  show  that  when  A.  drew  the  bill  he  drew  it 
not  as  A.,  hut  as  A.  and  \\..  there  can  be  no  legal  contract  upon 
the  hill  as  againsl  tin-  two."  in  these  remarks  of  Lord  Eldon  the 
introduction  of  the  element  of  separate  trading  by  A.  and  B.,  and 
of  the  further  element  of  both  A.  and  B.  putting  their  names  to 
the  hills,  so  differs  Lord  Eldon's  supposed  case  from  the  case  we 
are  considering  of  a   hill  signed  in  a  name  common  to  a  firm  and 
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an  individual  member  of  the  firm,  where  there  is  no  trading 
separate  from  the  trading  of  the  firm,  and  no  signature  to  the  bill 
but  that  of  the  common  name,  that  Ex  parte  Bolitho  appears  to  us 
rather  to  support  the  contention  of  the  plaintiffs  counsel  than  to 
assist  the  defendant  Mycock.  The  case  of  the  Bank  of  South 
Carolina  v.  Case,  8  B.  &  C.  427,  was  one  in  which  three  persons 
carried  on  business  in  partnership  in  England  under  the  firm 
name  of  Crowder,  Clough  &  Co.  One  of  the  partners, 
J.  R  Clough,  was  *  sent  out  to  America  to  form  a  branch  [*  119] 
house,  which  he  did  form  under  his  own  individual  name. 
He  was  restricted  under  the  partnership  articles  from  transacting 
any  business  in  America,  except  on  the  partnership  account,  and, 
as  a  matter  of  fact,  as  appears  from  the  report,  p.  432,  he  had  no 
individual  business,  and  the  name  of  J.  B.  Clough  was  never  used 
by  him  in  trade  or  in  drawing,  indorsing,  or  accepting  or  negotiat- 
ing bills  of  exchange,  except  for  the  benefit  and  on  account  of  the 
partnership.  Under  these  circumstances  it  was  held  that  all  the 
partners  were  liable  as  indorsees  in  respect  of  certain  bills  indorsed 
by  Clough  in  the  name  of  J.  B.  Clough,  and  which  were  con- 
nected with  partnership  transactions,  although  Clough  in  indorsing 
them  disregarded  certain  specific  instructions  given  him  by  his 
pai  tners,  and  exceeded  his  authority.  It  is  unnecessary  to  discuss 
whether  the  doubts  raised  by  Cromptox,  J.,  in  Nicholson  x.Bicketts, 
2  E.  &  E.  497 ;  29  L.  J.  Q.  B.  55,  as  to  the  correctness  of  this  deci- 
sion are  or  are  not  well  founded.  It  is  sufficient  for  our  present 
purpose  to  say  that  the  decision  proceeded  upon  all  the  facts  of 
the  case,  and  not  upon  any  doctrine  as  to  presumption  or  burden 
of  proof.  But  the  case  of  Furze  v.  Sharwood,  2  Q.  B.  388  ;  11  L.  J. 
Q.  B.  119,  is  a  distinct  authority  upon  the  point  under  considera- 
tion. There  a  business  was  carried  on  by  trustees  for  creditors  in 
the  name  of  Samuel  Maine,  one  of  the  persons  who  had  previously 
carried  it  on  in  partnership.  Maine  had  also  for  a  time  a  separate 
business  of  his  own.  The  plaintiff  had  discounted  bills  for  the 
old  partnership,  and  also  had  been  accustomed  to  lend  Maine 
money  for  the  purposes  of  his  private  business.  Maine  after  a 
time  sold  his  separate  business  and  ceased  to  carry  it  on,  and  hav- 
ing subsequently  indorsed  bills  in  the  name  "  Samuel  Maine,"  one 
of  which  had  been  discounted  by  the  plaintiff  and  was  sued  on, 
and  the  proceeds  of  which  were  placed  to  his  credit  at  his  bankers, 
and  were  drawn  upon  indiscriminately  for  the  purposes  of  the  bu."i- 
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ness,  in  which  he  was  agent,  and  for  his  own  private  purposes,  the 
trustees  were  held  liable  as  indorsers,  and  Lord  Denman,  C.  J.,  in 
delivering  the  judgment  of  the  Court,  said,  (2  Q.  B.  p.  4  \  8)  :  "  I  rimd 
facie,  therefore,  the  signature  'Samuel  Maine'  was  their  signature, 

and  they  would  be  bound  by  it.  Jmt  it  is  said  thai  Maine 
[*  120]  carried  on  a  separate  business  of  his  own,*  and  that  the 

plaintiff  was  bound  to  show  that  the  indorsements  in  ques- 
tion were  on  account  of  the  business  of  the  trustees,  and  not  in  his 
separate  business.  Now,  it  appears  that  the  bills  were,  discoui  ted 
with  persons  who  were  in  the  habit  of  discounting  for  the  former 
firm,  who  assigned  their  effects  to  the  defendants  as  trustees  ;  ;.nd 
moreover,  that  the  bills  in  question  were  not  discounted  till  after 
Maine  had  ceased  to  carry  on  his  separate  business.  Under  these 
circumstances  we  think  that  the  onus  of  showing  that  the  indorse- 
ments were  made  on  account  of  the  separate  business,  and  not  on 
that  of  the  trustees,  which  was  the  general  and  ostensible  business, 
lay  on  the  defendants.  Several  cases  were  cited  which  it  is  not 
necessary  minutely  to  examine;  it  is  sufficient  to  say  that  they 
are  not  inconsistent  with  this  view  of  the  present  case,  We  are, 
therefore,  of  opinion  that  the  defendants  were  bound  by  the  in- 
dorsement of  Maine,  and  that  the  plaintiff,  on  this  ground  of 
objection,  would  be  entitled  to  our  judgment."  This  decision  is  in 
no  way  shaken  by  that  in  Nicholson  v.  Ricketts  where  two  firms 
with  distinct  trade  names  agreed  to  carry  on  joint  exchange  opera- 
tions under  such  circumstances  as  to  make  them  partners  in  them, 
and  it  was  held  that  the  signature  to  bills  of  one  of  the  two  firms 
drawn  in  the  course  of  the  exchange  operations  did  not  make  both 
firms  liable  as  drawers ;  for  the  decision  proceeded  simply  on  the 
ground  that  by  the  arrangements  between  the  two  firms  the  names 
of  the  two  firms  were  to  be  used  separately,  the  paper  to  be  dealt 
in  being  drawn  by  one  firm  and  accepted  by  the  other  {jier  Cf.omp- 
ton,  J.,  2  E.  &  E.  527  );  and,  as  Cockb.urn,  C.  J.,  said,  at  p.  523,  it 
did  not  appear  that  the  drawing  firm  had  any  authority,  express  or 
implied,  to  bind  the  defendants  by  drawing  bills.  The  case  of  la  re 
Adansonia  Fibre  Co.,  Miles  s  Claim,  L.  K.,  9  Ch.  635  ;  43  L.  J.  Ch. 
732,  was  substantially  the  same  as  that  of  Nicholson  v.  Ricketts  and 
was  decided  upon  the  same  considerations.  In  each  of  these  cases 
the  Court  came  to  the  conclusion,  as  a  matter  of  fact,  upon  all  the 
circumstances  before  it,  that  the  name  on  the  bill  was  not  intended 
to  be,  and  was  not,  the  name  of  the  partnership  sought  to  be  made 
liable  upon  it. 
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Upon  this  review  of  English  authorities  they  appear  to 
support  *  the  view  that  where  a  name  is  common  to  a  firm  [*  121] 
;iul  to  an  individual  member  of  such  linn  and  the  individ- 
ual member  carries  on  no  business  separate  from  that  of  the  firm, 
there  is  a  presumption  that  a  bill  of  exchange  drawn,  accepted,  or 
indorsed,  in  the  common  name  is  a  bill  drawn,  accepted,  or  indorsed, 
for  the  partnership  and  for  which  the  partnership  is  liable,  and 
that  it  lies  upon  the  defendants  in  an  action  against  the  partners 
upon  such  bill  to  get  rid  of  the  prima  faeie  case  made  against 
them.  But,  as  the  Courl  below  relies  much  upon  the  American 
authorities  as  uniformly  negativing  this  view,  and  those  authori- 
ties have  been  much  discussed  in  the  argument  before  this  Court, 
we  think  it  desirable  to  refer  to  them. 

The  authorities  specially  cited  in  the  judgment  of  the  Court 
below  are  Parsons  on  Bills  of  Exchange,  p.  131  ;  Story  on  Partner- 
ship, pp.  106,  142 ;  the  decision  in  the  Supreme  Court  of  New 
York  of  Oliphant  v.  Mathews,  16  Barbour,  608;  and  the  direction 
of  Story,  J.,  to  the  jury  in  United  States  Bank  v.  Binney,  5  Mason, 
176,  184.  The  passage  referred  to  in  Parsons  does  not  bear  out 
the  proposition  for  which  it  is  cited.  He  says,  "The  burden  of 
proof  is  upon  the  plaintiff  to  show  that  the  paper  was  given  in  the 
business  and  for  the  tise  of  the  firm  ;  for  it  will  be  intended  -prima 
facie  to  have  been  given  in  the  separate  business  of  the  partner 
signing  it,  and  to  lie  binding  upon  him  alone,  at  least  if  he  is  also 
engaged  in  business  on  his  own  separate  account."  The  views  of 
Story,  J.,  are  best  to  be  taken  from  his  ruling  in  United  States 
Jin nk  v.  Binney.  There  in  directing  the  jury  he  used  this  lan- 
guage: "In  the  present  case  the  signature  of  John  Winship  may 
be  on  his  own  individual  account  as  his  personal  contract,  or  it 
may  be  on  account  of  the  partnership.  Upon  the  face  of  the  paper 
it  stands  indifferent.  The  burden  of  proof  then  is  upon  the  plain- 
tiffs to  establish  that  it  is  a  contract  of  the  firm  and  ought  to  hind 
them."  But  there  was  evidence  to  go  to  the  jury  in  that  case  that 
the  partnership  was  limited,  to  a  soap  and  candle  business,  and 
that  the  accommodation  notes  which  were  sued  on  were  given  in 
respect  of  consignments  of  meat,  which  might  have  constituted, 
and  it  was  contended  did  constitute,  the  separate  business  of  Win- 
ship.  It  is  doubtful,  therefore,  whether  Story.  J.,  intended 
bis  proposition  to  extend  to  *a  case  where  no  separate  [*  122] 
business    could    even   be   suggested   as  existing.     On   the 
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other  hand,  in  the  case  of  Mifflin  v.  Smith,  17  Serjeant  &  Rawle 
(Pennsylvania),  165,  Rogers,  J.,  dealt  with  the  doctrine  of  pre- 
sumption in  a  case  where  the  question  was  whether  a  loan  of 
money,  obtained  by  a  member  of  a  partnership  carried  on  in  his 

individual  name,  was  obtained  on  the  faith  of  the  partnership 
business,  or  on  the  credit  of  private  speculations  of  the  individual 
partner;  and  he  laid  it  down  that  the  presumption  was  that  it  was 
made  on  the  faith  and  credit  of  the  business,  saying,  "  If  a  retail 
merchant  gets  a  note  discounted,  is  it  not  to  be  presumed  to  be  in 
the  regular  prosecution  of  his  business?"  and  adding,  "The  diffi- 
culty arises  from  the  name  of  the  individual  and  the  name  of  the 
firm  being  the  same.  That  is  the  presumption,  liable,  however,  to 
be  rebutted  if  the  jury  believe  from  the  evidence  that  was  not  the 
state  of  the  fact,"  A  motion  to  the  Supreme  Court  of  Pennsylva- 
nia, founded  amongst  other  things  upon  the  alleged  errors  of  this 
direction,  was  refused.  This  case  was  decided  in  1828.  The 
before  Story,  J.,  was  in  1828.  In  184".  the  question  under  con- 
sideration again  arose  in  the  Supreme  Court  of  New  York  in  the 
case  of  the  Bank  of  Rochester  v.  Monteath,  1  Denio,  402,  where  tin- 
name  of  William  Monteath,  an  agent  of  a  firm,  had  been  used  as 
the  firm  name,  and  the  Court  said:  "If  William  Monteath  had 
also  been  in  business  on  his  own  account,  then  the  acceptance  by 
writing  his  name  on  the  face  of  the  bills  would  have  been  an 
equivocal  act,  and  it  would  have  been  necessary  to  show  that  he 
accepted  on  account  of  the  partnership,  and  not  in  his  own  private 
business;"  and  after  citing  among  the  authorities  for  this  proposi- 
tion the  United  States  Bank  v.  Binney}  thus  indicating  that  they 
must  have  thought  that  in  that  case  there  was  a  separate  business 
carried  on  by  the  individual  whose  name  was  used,  the  Court 
added  :  "  But  there  was  no  evidence  that  William  Monteath  was 
engaged  in  any  other  business  than  the  affairs  of  this  partnership. 
We  must  then  regard  these  bills  as  drawn  on  and  accepted  by  the 
house  doing  business  in  the  name  of  William  Monteath."     In  1853 

was  decided,  also  in  the  Supreme  Court  of  New  York,  the 
[*  123]  case  of  Oliphant  v.  Mathews,  *  which  is  the  second  of  the 

two  cases  cited  in  the  judgment  of  the  Court  below.  That 
case,  when  critically  examined,  will  be  found  not  to  be  inconsistent 
with  the  cases  of  Mifflin  v.  Smith,  and  the  Bank  of  Rochester  v. 
Monteath.  It  is  true  that  the  Court  laid  down  in  general  terms  that 
where  a  partnership  is  carried  on  in  the  name  of  an  individual, 
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and  a  suit  is  brought  against  the  partners  upon  a  note  or  other 
obligation  signed  by  such  individual,  the  legal  presumption  is  that 
it  is  the  note  of  the  individual  and  not  of  the  partners ;  but  the 
Court  immediately  qualified  the  generality  of  the  proposition  laid 
down,  by  saying  that  the  presumption  might  be  repelled  and  over- 
come (in  other  words  the  onus  of  proof  might  be  shifted)  by  proof 
as  to  the  business  in  which  such  person  was  engaged,  and  while 
citing  Mifflin  v.  Smith,  as  explaining  what  proof  would  be  suffi- 
cient, the  Court  pointed  out  that  in  the  case  before  them  it  was 
proved  that  the  individual  did  business  and  borrowed  money  on 
his  own  account,  as  well  as  on  account  of  the  partnership,  and  it 
was  not  shown  that  one  was  not  constant  and  regular  as  the  other. 
This  case,  therefore,  is  in  no  way  inconsistent  with  the  previous 
case  decided  in  the  same  Court  of  the  Bank  of  Rochester  v.  Mon- 
teath,  and  none  of  the  other  cases  cited  in  the  argument  before  us 
i  airy  the  doctrine  of  presumption  in  favour  of  the  defendant  fur- 
ther. It  appears  to  us,  therefore,  that  the  American  authorities 
are  in  accord  with  the  English  upon  the  point  under  consideration, 
and  that  both  fail  to  support  the  view  taken  by  the  Court  below, 
and  are  in  favour  of  the  second  contention  urged  in  this  case  on 
behalf  of  the  plaintiffs. 

Applying  thru  the  presumption  for  which  the  plaintiffs  con- 
tend to  the  circumstances  of  the  present  case,  the  matter  stands 
thus.  The  only  business  carried  on  in  the  year  1878  in  the  name 
of  and  by  William  Beaison  was  the  business  of  the  partnership, 
;ind  both  the  bills  sued  upon  have  the  appearance  of  trade  bills. 
Prima  facie,  then,  the  bills  were  bills  indorsed  and  accepted  re- 
speotively  in  the  name  and  on  account  of  the  partnership;  and  if 
that  prima  facie  case  were  not  displaced,  Mycock  would  be  liable 
upon  them  to  the  plaintiffs  as  bond  fide  holders  for  value  without 
notice,  even  though  they  were  so  indorsed  and  accepted 
for  private  purposes  of  *  Beatson,  and  in  fraud  of  his  part-  [*124] 
ner  The  nature  of  the  partnership  business  was  such  as 
to  give  Beatson  in  respect  to  persons  dealing  with  him  in  business 
an  implied  authority  to  bind  his  partner  by  bills  of  exchange,  and 
his  partner,  although  a  secret  one,  must  be  held  responsible  upon 
any  bill  signed  by  Beatson  in  the  name  of  the  firm  in  favour  of  a 
holder  whose  title  cannot  be  impeached,  however  much  Beatson  in 
signing  that  name  may  have  exceeded  the  authority  and  broken 
the  trust  reposed  in  him  by  the  agreement  of  partnership.  As  was 
vol.  iv.  — 18 
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said  by  the  Court    in  giving  judgment   in   th  of  Winth  \ 

Crowther,  1  C.  &  J.  316,  at  p.  318,  "Where  a  partnership  name  is 
pledged,  1 1 1  *  -  partnership,  of  whomsoever  it  may  consisl .  ami  whether 
the  partners  are  named  or  not,  and  whether  they  are  known  or 
secret  partners,  will  be  bound,  mil'--  the  title  of  the  person  who 
seeks  to  charge  them  can  be  impeached,"  and  the  authoril 
erally  both  English  ami  American  are  uniform  in  support  of  this 
view.  There  is  no  difference  in  this  respecl  between  the  dormant 
and  the  ostensible  partner,  ami  when  once  it  is  established  that  a 
name  common  to  a  firm  ami  an  individual  member  of  it  has  been 
put  to  a  bill  as  the  name  of  the  firm,  there  is  no  dii  between 

the  liability  of  partners  carrying  on  iaisiness  in  such  a  name  and 
the  liability  of  partners  carrying  mi  business  in  a  mime  which 
bears  in  itself  the  stamp  and  evidence  of  a  partnership.  It  may 
perhaps  be  argued  that  in  the  latl  the  bom  tjlds  holder  with- 

out notice  is  induced  by  the  mime  itself  to  trust  a  firm,  and  i- 
therefore  entitled  to  have  the  responsibility  of  all  the  members  oi 
that  firm,  while  an  individual  name  would  suggest  no  responsibility 
other  than  that  of  the  individual  whose  Dame  it  is;  but  when  it  is 
remembered  that  firm  names  are  often  used  by  individual  traders 
while  individual  names  are  often  used  by  firms,  the  argument 
practically  comes  to  nothing,  and  a  common  principle  applicable 
to  both  cases  remains  alone  consistent  with  mercantile  expediency 
and  general  law. 

But  assuming  that  there  is  no  difference  as  matter  of  law  be- 
tween the  two  eases,  there  is  as  a  matter  of  evidence  a  very  real 
and  very  practical  difference.  A  name  in  itself  indicating  a  firm 
does  not,  except  in  rare  instances  of  which  the  case  of  Stephens  v. 
•  Reynolds,  5  H.  &  N.  513,  is  an  example,  leave  0]  en  any 
[*  125]  doubt  as  *to  the  meaning  of  a  signature  in  such  name; 
but  a  name  which  in  itself  indicates  an  individual  is.  n<  it- 
withstanding  the  effect  of  any  legal  presumption,  ambiguous,  and 
there  are  likely  to  be  few  if  any  cases  where  the  decision  of  the 
jury  or  of  a  Court  will  be  rested  upon  the  presumption  alone.  The 
present  case  is  no  exception  to  the  rule,  and  the  presumptio 
favour  of  the  plaintiffs  arising  from  the  fact  that  Beatson  carried 
on  no  business  separate  from  that  of  the  partnership,  sinks 
comparative  insignificance  by  the  side  of  the  additional  facts  which 
are  proved  in  the  case.  Upon  those  facts  we  have  to  decide,  as  the 
Courts  in  Nicholson  v.  Ricketts.  2  E.  &.  E.  407:  and   In  re  A  dan- 
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sonia  Fil  '  ase,  L  11.,  9  Ch.  635,  43  L.  J.  Ch.  732,  werja 

called  upon  to  decide  whether  the  signature  to  the  bills,  upon 
which  the  disput  ■  aris  !S,  was  intended  to  denote  and  did  denote 
th  •  hip  of  which  the  defendant  was  a   member.     In  the 

first  place,  :L  is  clear  that  the  bills  wore  uills  which,  if  signed  by 
Beatson  for  th<  partnership,  were  so  signed  by  him  without  the 
authority  and  in  fraud  of  his  partner,  and  in  respect  of  which  no 
action  would  have  lain  against  Mycock  if  they  had  remained  in 
the  hands  of  Josiah  Carr  &  Son,  who  took  them  with  notice.  In 
the  second  place,  it  is,  we  think,  equally  clear  that  as  between 
Beatson  and  Mycock  the  bills  were  not  treated  as  having  been 
signed  by  Beatson  on  partnership  account.  They  were  not  entered 
in  any  partnership  book ;  and,  indeed,  even  before  the  partnership 
as  well  as  after  it  commenced,  the  accommodation  transactions  of 
B  tson  were  treated  as  not  forming  any  part  of  the  transactions- 
of  his  business,  and  were  excluded  from  the  ledger.  In  the  third 
place,  the  evidence  establishes  that  the  accommodation  transac- 
tions of  Beatson,  after  the  commencement  of  the  partnership, 
diminished  rather  than  added  anything  even  temporarily  to  the 
capita]  of  the  firm;  and  lastly,  Beatson  himself,  called  as  a  witness 
by  the  plaintiffs  themselves,  disproved,  as  it  appears  to  us,  the  fact 
that  in  signing  the  bills  in  question  he  signed  for  the  partnership. 
He  stated  that  he  thought  he  was  not  making  Mycock  liable  for 
any  of  the  accommodation  bills  whether  renewals  or  otherwise, 
and  that  he  considered  them  private  transactions,  and  did  not 
enter  them  in  the  partnership  books,  ('an  any  inference 
be  reasonably  drawn  from  such  evidence  *  than  that  Beat-  [*  126] 
.son  in  signing  the  bills  intend  >d  to  sign  and  did  sign  them 
for  himself?  We  think  that  no  other  inference  ought  to  be  drawn, 
and  that  the  jury  in  finding  that  the  signature  '•William  Beatson" 
upon  ecli  of  the  bills  was  intended  to  denote  the  firm,  gave  a  ver- 
dict against  the  evidence  and  one  which  ought  not  to  stand.  The 
i  -  <i  given  in  support  of  their  finding  by  the  jury  that  the 
bill   was  addressed  to  the  d  drawees  ;is  of  the  Chemical 

Works,  Rotherham,  and  that  the  other  was  so  connected  with  it  as 
to  stand  or  fall  with  it,  might  have  been  a  good  reason  in  a  case 
where  the  evidence  was  in  other  respects  doubtful,  but  is  in  tb^e 
present  case  met  to  some  extent  by  the  very  form  of  the  bill  itself, 
which,  while  addressed  to  the  drawee  or  drawees  at  the  partner- 
ship works,  contains  in  the  term    -Mister,"  prefixed  to  the  name 
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Wm.  Beatson,  an  indication  that  the  individual  and  not  the  firm 
was  intended,  and  is  entirely  outweighed  by  the  clear  evidence  to 
which  we  have  referred;  and  we  understand  that  the  learned  judge 
who  tried  the  case  was  himself  dissatisfied  with  the  finding.  The 
additional  finding  that  the  bank  took  the  bills  as  the  bills  of  the 
chemical  works  is  clearly  irrelevant,  if  the  former  finding  is  wrong ; 
for,  if  the  bills  were  in  fact  signed  not  in  the  name  of  the  partner- 
ship but  of  William  Beatson  individually  and  for  his  private  pur- 
poses, the  fact  that  the  plaintiffs,  who  were  unaware  that  Mycock 
was  a  partner  with  Beatson,  and  never  advanced  any  money  on  the 
faith  of  his  credit,  did  at  the  same  time  give  credit  to  the  name  of 
Beatson  as  being  the  name  of  the  owner  of  the  chemical  works, 
can  give  them  no  more  right  against  Mycock  than  if  he  had  been 
a  mortgagee  of  the  works  instead  of  a  partner  in  them.  Tin;  law 
by  express  enactment  in  the  case  of  bankruptcy  asserts  a  title  in 
favour  of  the  general  body  of  creditors  of  a  bankrupt  to  property, 
of  which  he  may  have  been  at  the  time  of  his  bankruptcy  in  ap- 
parent possession  with  the  consent  of  the  true  owner,  and  upon 
the  faith  of  which  he  gained  a  false  credit.  But  in  actions  founded 
upon  purely  personal  contracts,  the  law  does  not  recognise  the 
mere  moral  right  which  a  creditor  may  attempt  to  assert  against 
one  person  in  consequence  of  his  having  intrusted  to  another 
property,  in  the  belief  of  his  ownership  of  which  the  creditor  may 
have  contracted  with  him  ;  in  other  words,  in  a  case  like 
[*127]  the  present  *  there  is  no  conduct  on  the  part  of  the  dor- 
mant partner  which  makes  it  inequitable  on  his  part  to 
deny  or  estops  him  from  denying  his  liability  upon  a  contract  to 
which  he  was  in  fact  no  party,  from  which  he  has  derived  no  ben- 
efit, and  in  respect  of  which  he  was  not  held  out  to  the  person 
suing  him  as  liable.  As  regards  this  point,  nothing  turns  on  the 
subject-matter  of  the  action  being  negotiable  instruments.  Beatson 
by  giving  the  use  of  his  name  to  a  partnership,  of  which  he  was  a 
member  and  the  only  ostensible  member,  did  not  preclude  himself 
from  making  contracts  binding  himself  alone,  and  in  any  contract 
de  facto  made  by  him  whether  by  parol  or  in  writing  the  ques- 
tion, the  answer  to  which  would  determine  Mycock's  liability  or 
freedom  from  liability,  would  not  be  whether  the  other  contract- 
ing party  trusted  Beatson  because  he  supposed  him  to  be  sole 
owner  of  the  chemical  works,  but  whether  Beatson,  whom  alone 
he  knew  and  actually  trusted,  was  acting  as  agent  for  the  partner- 
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—  Notes. 

ship  or  in  his  individual  capacity  for  himself.  This  kind  of  ques- 
tion was  raised  in  the  case  of  the  Bank  of  Scotland  v.  Watson,  1 
I)i>\v.  40,  14  Pi.  R.  11,  where  the  bank  and  its  agent  carried  on 
separate  banking  businesses  at  the  same  office,  and  the  bank  was 
unsuccessfully  sued  by  a  person  who  relied,  in  support  of  his  claim 
against  the  bank,  upon  a  receipt  which  bore  the  address  of  the 
common  office. 

One  point  only  remains  for  decision.  The  verdict  and  judgment 
for  the  plaintiffs  have  been  properly  set  aside  by  the  Court  below, 
but  is  it  right  that  the  judgment  entered  instead  for  the  defendant 
Mycock  should  stand?  We  have  entertained  some  doubt  whether 
the  case  ought  not  to  go  to  another  jury  to  be  decided  upon  the 
principles  laid  down  in  this  judgment,  but  we  have  come  to  the 
■conclusion  that  the  Court  ought  not  to  put  the  parties  to  this 
expense.  The  case  is  one  in  which  no  additional  facts  remain  to 
be  proved,  and  in  which  upon  the  facts  proved  no  jury  would  be 
justified  in  finding  a  verdict  adverse  to  the  defendant  Mycock.  It 
i>  one,  therefore,  in  which,  to  use  the  words  of  Rule  10  of  Order 
XL.  of  the  General  Rules  of  the  Supreme  Court,  we  have  before  us, 
as  the  Court  below  had,  all  the  materials  necessary  for  finally  deter- 
mining the  question  in  dispute  :  and  in  this  state  of  circum- 
stances* we  think  that  the  judgment  of  the  Court  *below  [*  128] 
should  stand,  and  that  the  appeal  should  consequently  be 
'lis  missed. 

Judgment  affirmed. 

ENGLISH    NOTES. 

The  point  decided  in  the  principal  case  is  not  covered  either  by  the 
Bills  of  Exchange  Art  1882,  or  by  the  Partnership  Act  1890.  But  it 
i>  consistent  with  both,  and  is  cited  by  Chalmers,  4th  ed.,  p.  67.  as 
an  illustration  of  section  23  (2)  of  the  former  Act:  and  by  Sir  F.  Pol- 
lock (Partnership,  otb  ed.,  p.  28),  in  a  note  in  relation  to  section  5  of 
the  latter  Act.  The  cases  bearing  mi  the  point  are  fully  discussed  in 
the  principal  case. 

AMERICAN   NOTES. 

Mr.  Daniel,  citing  the  principal  case,  states  the  American  doctrine  (1  Daniel 
on  Negotiable  Instruments.  ^  :;(;:'>)  to  be  that  presumptively  the  paper  is  that  of 
the  individual  signer  alone,  but  that  the  contrary  may  lie  shown,  and  that  the 
burden  is  on  the  holder.  Citing  Cunningham  v.  Smithson,  12  Leigh  (Virginia), 
13  :  Macklin  v.  Crutcher,  6  Bush  (Kentucky).  401  ;  99  Am. Dec.  680;  Boyle  v. 
Skinner,  10  Missouri,  82;   Mercantile  Bank  v.  Cur.  38  Maine.  ."00;   Buclner  v. 
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Lee,  8  Georgia,  285  ;  Bunk  of  Rochester  v.  Monteath,  1  Denio  (New  York).  102; 
43  Am.  Dec.  681;  Manufacturers'  Hank  v.  Winship,  5  Pickering  (Massachu- 
setts), 11;  U.  S.  Bank  v.  Binney,  5  -Mason  (['.  S.  Circ.  Ct.,  bj  Stoby,  J.), 
170;  Crockery.  Colwell,  W>  New  York,  212.  In  the  Las)  case  the  plaintifl 
recovered  upon  showing  thai  the  firm  kepi  its  bank  account  ami  dre*  its 
checks  in  ili»  name  of  one  partner  alone  ami  that  the  plaintiff  did  not  deal 
on  the  individual  credit  of  the  signer. 

Principal  case  cited.  Bigelow  on  Bills  ami  Notes,  p.  1  •'>';. 


No.  12. —  DUTTON   v.  MARSH. 
(1871.) 

RULE. 

Words  of  description  importing  that   the  person  signing 

a  bill  is  an  agent,  without  anything  to  show  clearly  that  lie 
makes  himself  liable  in  that  character  ami  not  otherwise, 
do  not  exempt  thai  person  from  being  charged  as  person- 
ally liable  on  the  bill. 

Dutton  v.  Marsh. 

L.  R.,  6  Q.  B.  361-365  (s.  i     40  !.   .1.  <i    11.  L75  :  l'4  L.   1 .  470,  19  W.  B.  754). 

[361]     Declaration   by  thi   plaintiff,  as  payee,  against  the  defend- 
ants as  makers  of  a  promissory  note. 

Plea:  that  the  defendants  did  not  make  the  note. 

Issue  thereon. 

At  the  trial  before  Cleasby,  B.,  at  tin-  Liverpool  Summer  Assi; 
1870,  it  appeared  that  the  plaintiff  lent  £1600  to  the  Isle  of  Man 
Slate  and  Flag  Company,  Limited,  of  which  the  defendant  Marsh 
was  a  director  and  chairman,  and  the  other  defendants  directors  ; 
and  the  following  note,  signed  by  the  defendants,  was  handed  to 
the  plaintiff:  — 

Isi.k  ok  Man.  7th  January,  isf.4. 

We  the  directors  of  the  Isle  of  Man  Slate  and  Flag  Company, 
Limited,  do  promise  to  pay  John  Dutton,  Esq.,  the  sum  of  £1600 
sterling,  with  interest  at  the  rate  of  6  per  cent,  per  annum,  until  paid. 
for  value  received. 

Witnessed  hjT  Richard  J.  Marsh,  Chairman. 

(L.  S.)  Joseph  Higgins. 

Leslie  Lochart.  Samuel  Broadbent. 

Henry  Johnson. 
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Id  the  corner  of  the  note  the  company's  seal  was  affixed,  with 
'•  Witnessed  by  Leslie  Lochart." 

Some  letters  and  facts  which  took  place  between  the  parties 
when  the  money  was  borrowed  were  given  in  evidence,  but  the 
judgment  of  the  Court  renders  it  unnecessary  to  notice  them. 

The  Judge  directed  it  verdict  for  the  plaintiff,  with  leave 
to  move  *  to  enter  a  verdict    for  the  defendants,  on  the  [*  362] 
ground  that  the  defendants  were  not  personally  liable. 

A  rule  having  been  obtained  accordingly,  — 

May  6.  Holker,  »,>.  C.  and  Herschell,  showed  cause.  —  There  is 
nothing  on  the  face  of  this  note  to  exclude  the  personal  liability  of 
the  defendants,  which  primd  facie  attaches  to  persons  who  sign  their 
names  as  makers  of  a  promissory  note.  Lord  Ellenborough  says  in 
Leadbitter  v.  Farrow,  5  M.  &  S.  345,349;  17  It.  R.  345,  348,  -  Is  it 
not  a  universal  rule  thai  a  man  who  puts  his  name  to  a  hill  of  ex- 
change, thereby  makes  himself  personally  Liable,  unless  he  states 
upon  the  face  of  the  hill  that  he  subscribes  it  for  another,  or  by  pro- 
cural  ion  of  another,  which  are  words  of  exclusion  '."  And  in  all  t lie 
cases  in  which  the  defendant  has  been  held  not  liable,  there  has  been 
some  equivalent  expression  so  as  to  exclude  personal  liability,  'hi 
the  other  hand  the  defendant  ha- always  been  held  liable,  unless 
some  such  words  of  exclusion  have  been  used,  although  it  may  be 
apparent  on  the  face  of  the  instrument  that  he  is  signing  as  a  direc- 
tor or  other  officer  of  a  company.  Thus  in  Price  v.  Taylor,  5  II.  & 
X.  540;  2!)  L.  J.  Ex.  331, the  defendants  were  held  liable, although 
they  were  described  as  tie-  trustees  ami  secretary  of  a  building 
society. 

[Hannen,  J.  Bottomley  v.  Fisher,  1  II.  &  C.  211  ;  31  L.  J.  Ex. 
417,  was  a  similar  decision.] 

In  Mare  v.  Charles,  5  E.  &  B.978  :  25  L.  J.  Q.  I'..  11 9.  the  drawee 
was  held  personally  liable,  although  he  had  accepted  "lor  the  com- 
pany." But  in  Aggs  v.  Nicholson,  1  II.  &  X.  165;  25  L.  J.  Ex.  348, 
the  defendants,  having  expressly  promised  on  "behalf  of  the  com- 
pany," were  held  not  liable.  In  Lindus  v.  Melrose,  3  II.  &  X.  177: 
27  L.  d.  Ex.  326,  there  were  the  words  ,k  for  value  received  for  and 
on  account  of  the  company."  So  in  Alexander  v.  Sizer,  L  R.,  1 
Ex.  102,  38  L.  d.  Ex.  7.0,  the  defendant  signed  "for"  the  railway 
company. 

[Cockburn,  C.  J.  The  law  is  thus  summed  up  in  Smith's  Lead- 
ing Cases,  notes  to    Thomson  \.   Davenport,  2  Sm.  L.  C,  at  p.  344, 
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6th  ed.,  and,  I  think,  rightly:   "In  all  these  cases  the  question 

whether  the  person  actually  signing  the  contract  is  to  be 
[*  363]   *  deemed  to  be  contracting  personally,  or  as  agent  only, 

depends  upon  the  intention  of  the  parties  as  discoverable 
from  the  contract  itself;  and  it  may  be  laid  down  as  a  general  rule 
that,  where  a  person  signs  a  contract  in  his  own  name  without 
qualification,  he  is  prima  facie  to  be  deemed  to  be  a  person  con- 
tracting personally;  and  in  older  to  prevent  his  liability  from 
attaching,  it  must  be  apparent  from  the  other  portions  of  the  docu- 
ment, that  he  did  not  intend  to  bind  himself  as  principal."  The 
question  here  is,  Is  not  the  putting  of  the  company's  seal  to  the 
note  equivalent  to  saying  "  on  behalf  of  the  compan)     ?] 

Surely  not ;  it  cannot  do  more  than  show  thai,  as  between   the 
directors  and  the  company,  tin',  transaction  is  on  behalf  of  the  com- 
pany ;  but  it  can  be  no  intimation  to  the  plaintiff  that  the  direi 
are  not  to  be  held  personally  liable  to  him.     In  Aggs  v.  Nichol 
the  seal  of  the  company  was  attached;  but  the  Court  acted  only 
on  the  words  "  on  behalf  of  the  company "  as  excluding  personal 
liability.     In  Lindus  v.  Melrose,  Crompton  and  WlLLES,  JJ..  ex- 
pressed considerable  doubt  as  to  the  construction  of  the  instrument, 
and  they  guarded  themselves  from  being  supposed,  by  concurring 
in  the  judgment,  to  throw  any  doubt  upon  the  rule  that  an  ;i_ 
putting  his  name   to  a  mercantile  instrument  is  liable  as  principal, 
unless  the  instrument  distinctly  shows  that  he  signs  as  agent,  and 
in  this  the  rest  of  the  Court  of  Exchequer  Chamber  concurred. 

Manisty,  Q.  C,  and  Edwards,  in  support  of  the  rule.  For  what 
purpose  could  the  seal  of  the  company  have  been  attached,  but  to 
show  the  note  was  drawn  on  behalf  of  the  company,  as  was  held  in 
Halford  v.  Cameron's  Coalbrooh,  &c.  Co.,  16  Q.  15.  442:  20  L.  J.  Q. 
B.  160?  So  in  Aggs  v.  Nicholson,  the  Court,  in  giving  judgment, 
took  notice  of  the  fact  that  the  company's  seal  was  attached.  No 
case,  therefore,  has  decided  that  the  directors  signing  are  persorally 
liable  on  a  bill  or  note  to  which  the  company's  seal  is  attached.  In 
Alexanders.  Sizer,  in  which  the  Court  held  the  defendant's  liability 

to  be  excluded,  Kelly,  C.  B.,  distinguishes  the  case  of  HeaUy 
[*  364]  v.  Story,  3  Ex.  3  ;  IS  L.  J.  Ex.  8.  on  the  *  ground  that  in 

that  case  the  defendants  <:  jointly  and  severally  "  promised, 
which  showed  that,  although  "  for"  the  company  was  added,  they 
intended  to  make  themselves  personally  liable;  there  are  no  such 
words  in  the  present  case.  Cur.  adv.  mlt 
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May  8.     The  judgment  of  the  Court  was  delivered  by 

COCKBUBN,  C.J.  This  case  was  argued  before  my  Brothers 
Mbllob  and  HANNEN  and  myself.  It  was  an  action  upon  a  promis- 
sory note  in  this  form:  "  We,  the  directors  of  the  Isle  of  Man 
Slate  and  Flag  Company,  Limited,  do  promise  to  pay  John  Dutton 
the  sum  of  £1600  sterling,  with  interest  at  the  rate  of  6  per  cent. 
per  annum  until  paid,  for  value  received."  This  was  signed  by  the 
defendant  Marsh  as  chairman,  and  by  the  other  defendants  who 
were  directors,  and  the  seal  of  the  company  is  affixed  to  the  prom- 
issory note.  The  question  is,  whether  the  promissory  note  is  bind- 
ing upon  the  persons  who  signed  it,  or  was  binding  not  upon  fcheni, 
but  upon  the  company. 

Let  us  assume  for  the  present  that  the  seal  was  not  affixed. 
The  effect  of  the  authorities  is  clearly  this,  that  where  parties  in 
making  a  promissory  note  or  accepting  a  bill,  describe  themselves 
as  directors,  or  by  any  similar  form  of  description,  but  do  not  state 
on  the  face  of  the  document  that  it  is  on  account  or  on  behalf  of 
those  whom  they  might  otherwise  be  considered  as  representing,  —  if 
they  merely  describe  themselves  as  directors,  but  do  not  state  that 
they  are  acting  on  behalf  <>f  the  company, —  they  are  individually 
liable.  But,  on  the  other  hand,  if  they  state  they  are  signing  the 
note  or  the  acceptance  on  account  of  or  on  behalf  of  some  company 
oi  body  of  whom  they  are  the  directors  and  the  representatives,  in 
that  case,  as  the  case  of  Lindtts  v.  Melrose,  3  H.  &  X.  177  ;  27  L 
■T.  Ex.  -V26,  fully  establishes,  they  do  not  make  themselves  liable 
when  they  sign  their  names,  but  are  taken  to  have  been  acting 
for  the  company,  as  the  statement  on  the  face  of  the  document 
represented. 

If,  therefore,  in  this  case  it  had  simply  stood  that  the  defendants, 
ribed  as  directors,  but  without  saying  "on  behalf  of  the  com- 
pany," signed  the  promissory  note,  it  is  clear  they  would 
have  been  *  personally  liable,  and  could  not  be  considered  [*  365] 
as  binding  the  company.  But  this  case  was  rendered 
doubtful  by  the  fact  of  the  corporate  seal  being  affixed  to  the  docu- 
ment. It  does  not  purport  in  form  to  be  a  promissory  note  made 
on  behalf  of  or  on  account  of  the  company.  So  far  as  the  written 
portion  of  it  goes  it  is  totally  without  any  such  qualifying  expres- 
sion, but  some  doubt  was  raised  in  my  mind  whether  the  affixing 
of  the  seal  might  not  be  taken  as  equivalent  to  a  declaration  in 
terms  on  the  face  of  the  note,  that  the  note  was  signed  by  the  per- 
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sons  who  put  their  names  to  it  6n  behalf  of  the  company,  and  not 
on  behalf  of  themselves.     But  on  consideration   I  agree  with  my 
learned  Brothers  that  that  effect  cannot  be  given  to  the  placing 
the  seal  of  the  company  upon  the  note.     It  may  be  that  that  was 
simply  for  the  purpose  of  ear-marking  the  transaction,  or,  in   : 
showing  as  to  the  directors  that,  a-  between  them  and  the  company, 
it  was  for  the  company  they  were  signing  the  note,  and  that  it 
a  transaction  in  which  the  proceeds  to  be  recen  id    npon   the  note 
would  operate  to  the  benefit  of  the  company  ;  but  there  is  no  i 
that  goes  the  length  of  saying  that   the  affixing  of  the  seal,  wher< 
the  parties  do  not  otherwise  use  terms  to  exclude  their  personal 
liability,  would  have  that  effect.     We  think  it  is  going  too  far  to 
say  that  the  mere  affixing  of  the  seal  has  that  effect.     The  rule, 
therefore,  will  be  discharged. 

Rule  discharged. 

ENGLISH   NOTES, 
See  Bills  of  Exchange  Act  1882,  sect.  20. 

The  former  sub-section  (1)  of  this  section  is  founded  upon  the  com- 
mon-law rule,  which  applies  to  other  instruments  as  well  as  bills,  but 
has  been  applied  with  special  stringency  to  the  latter,  bo  as  to  ti\  the 
responsibility  upon  the  person  who  actually  signs  his  name.  .Mr. 
Chalmers  (4th  ed.  p.  78)  mentions  that  the  section  \\a-  re-drafted  in 
committee,  and  perhaps  somewhat  modifies  the  rigour  of  the  common- 
law  rule.  "The  principle,"  he  says  •■  is  this;  the  terras  agent,  man- 
ager, &c.j  attached  to  a  signature  are  regarded  as  mere  designatio 
personae.  The  rule  is  applied  with  peculiar  strictness  to  bills  because 
of  the  non-liability  of  the  principal."  A  strong  example  of  the  applica- 
tion of  this  principle  is  furnished  by  a  Scotch  case,  where  three  pers  >ns 
signing  a  promissory  note  expressed  thus:  "We.  the  undersigned,  in 
the  name  and  on  behalf  of  the  Reformed  Presbyterian  Church.  Stran- 
raer,   promise  to  pay" were    held  personally  liable   on    the    note. 

McMeekin  v.  Euston  (1889).  Court  of  Session  Cases.  4th  series.  Vol.  II., 
p.  ooo. 

The  intention  of  the  signature  —  whether  to  be  binding  on  the  sub- 
scriber personally  or  merely  to  bind  some  other  person  or  body  of 
persons  for  whom  lie  acts  as  agent  or  in  a  representative  character,  is 
the  criterion,  in  regard  to  other  contracts  as  well  as  bills  of  exchange; 
but  the  construction  favouring  the  former  alternative  has  been  less 
stringent.  Thus  in  bought  and  sold  notes  the  signature  of  a  broker — ■ 
'•A.  )i.,   broker," — has   been   held   as  prima  far ie   not   making  the 
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broker  personally  a  party.  Morris  v.  Cleasby  (1816),  4  M.  &  S.  5(56, 
16  l:.  R.  544;  Fairlie  v.  Fenton  (1870),  L.  R.,  5  Ex.  169,  39  L.  J.  Ex. 
1<>7.  22  L.  T.  373.  And  a  signature  even  without  addition,  where  in 
the  body  of  the  document  the  sale  is  "to  my  principal, "  or  "on  account 
of'aperson  named,  has  been  held  not  to  import  personal  liability. 
Southwell  v.  Bowditch  (C.  A.  1876),  1  C.  P.  D.  374,  45  L.  J.  C.  P. 
630,  35  L.  T.  196;  Gadd  v.  Houghton  (C.  A.  1876),  1  Ex.  D.  357, 
46  L.  J.  Ex.  71;  35  L.  T.  222.  Where  the  agent  acts  for  a  foreign 
correspondent  the  presumption  on  the  other  hand  has  been  held  to  be 
in  favour  of  the  agent  being  the  responsible  party  in  the  contract. 
Die  Elbinger  Actien-Gesellschaft  v.  Claye  (1873),  L.  K..  8  Q.  B.  313, 
42  L.  J.  Q.  B.  151,  28  L.  T.  105.  A.s  cases  where  the  words  import- 
ing agency  have  been  held  to  be  merely  descriptive,  see  Paice  v. 
Walker  (1870),  L.  R.,  5  Ex.  17:;.  39  L.  J.,  Ex.  109,  22  L.  T.  517,  fol- 
lowed (notwithstanding  some  adverse  dicta  in  Gadd  v.  Houghton, 
supra)  in  lb.,,,,!,  v.  Manzanos  i  L879),  1  Ex.  1).  L04,  48  L.  ■).  Ex.  398. 
A.S  to  the  liability  inclined  by  an  agent  by  an  implied  warranty  of 
authority,  see  t  'ollen  v.  Wright  (R.  C.  "  A-gency,"  No.  19.  Vol.  2, 
p.  484),  and  notes  there.  A-  to  the  applicability  of  the  doctrine  to 
bills  of  exchange  may  be  cited  Polhill  v.  Walter  (1832),  3  B.  &  Ad. 
114:  and  West  London  Commercial  Bank  v.  Kitson  (C.  A..  1884),  13 
Q.  I'..  D.360,  53  I..  .!.  Q.  B.  345,  50  L.  T.656.  It  is  true  that  the 
judgment  in  the  former  case  was  based  —  and  so  to  some  extent  were 
the  judgments  in  the  latter  —  on  the  ground  of  false  representation; 
but  in  a  similar  case  now  the  liability  would  probably  be  rested  on 
the  safer  ground  of  implied  warranty. 

AMERICAN    NOTES. 

The  principal  case  i>  cited  in  1  Daniel  on  Negotiable  Instruments,  $«  hit, 
408;  Bigelow  on  Bills  ami  Notes,  p.  17. 

There  can  be  no  doubt  that  in  this  country  tin-  agenl  signing  apparently 
•nt,  but  not  showing  any  intent  to  bind  a  principal  except  by  the  use  of 
words  of  description,  would  be   personally  liable.     See   Browne's  Parol 

Evid e.  ^  63,  citing   Tannatt  v.  Rocky  Mt.  Bank,  1  Colorado.  278;   9  Am. 

Hej,.  156;  Sturdivant  v.  Hull,  .">!)  Maine.  172;  8  Am.  Rep. 409;  Hypesv.  Griffin, 
•si)  Illinois,  134;  31  Am.  Rep.  71 ;    Liebscher  v.  Kraus,74  Wisconsin,  387 ;   17 

Am.  St.  Rep.  171  ;  5  Lawyers'  Rep.  Ai tated,  !!•'>:    Tarverv.  Garlington,  27 

South  Carolina,  107;  hi  Am.  St.  Rep.  628;  Matthews  v.  Dubuque,  frc.  Co:,  87 
Iowa,  — ;  19  Lawyers'  Rep.  Annotated,  676  (two  judges  dissenting,  and  of 
doubtful  correctness,  the  signature  being  "  1>.  M.  Co..  J.  K.,  Pt.").  See  Cap- 
hart  v.  Ih„hl.:;  Bush  (Kentucky),  584  ;  96  Am.  Dec.  258  ;  Casco  Nat.  Bank  v. 
'.  139  New  York,  307;  36  Am.  St.  Rep.  705  (in  this  case  the  title  of  a 
corporation  printed  in  the  margin  was  held  to  be  immaterial,  the  promise 
being  .-imply  "we,"  and  the  signature  "J.  C,  Prest.") 
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In  Means  v.  Swormstedt,  32  Indiana,  87;  '_'  Am.  Rep.  330,  the  promise 
was  "we"  and  the  signature  "  W.  B.  S.,  Secretary,"  and  the  corporate  seal 
was  attached;  this  was  held  a  corporate  note.  Mr.  Daniel  distinguishes  it 
from  the  principal  case. 

It  has  sometimes  been  held  here,  however,  that  where  one  accepts 
'•  agent "  he  may  show  thai  it  was  the  intent  inn  ami  agreement  thai  he  was  to 
respond  only  from  the  principal's  Funds,  although  the  bill  was  addressed  to 
him  as  an  individual.  Hardyv.  Pilcher,  ">7  Mississippi,  18;  34  Am.  Rep.  132; 
Laflin,  Sfc.  Co.  v.  Sinsheimer,  48  Maryland,  111  ;  30  Am.  Rep.  172;  Nat.  City 
Bank  v.  Westcott,  118  New  York.  468;  16  Am.  St.  Rep.  772.  Bui  to  the  con- 
trary, Robinson  v.  Kanawha  Valley  Bank,  11  Ohio  State,  111:  58  Am.  Rep. 
829. 

[f  Uif  signing  or  the  body  of  the  instrument  is  ambiguous,  parol  evidence 
is  competenl  to  ex  plain  ii .  But  the  question  then  arises,  \\  liai  is  an  ambiguity? 
Schmittlerv.  Simon,  11  1  New  York,  17<i:  11  Am.  St.  Rep.  621  (drafl  accepted  by 
"S., executor  ")  ;  Carpenters.  Farnsworth,  106  Massachusetts, 561  ;  8  Am.  Rep. 
800  (checks  with  "  .Etna  Mills  "  printed  on  margin,  and  signed  "T.  1>.  F  . 
treasurer,"  given  for  debl  of  mills,  held  not  to  bind  signer);  Houghton  v.  First 
Nat.  Bank,  26  Wisconsin,  663;  7  Am.  Rep.  b'7  (••<;.  B.,  cas.,"  on  note  not 
owned  by  hank,  to  enable  payer  to  raise  money  to  take-  up  note  held  bj 
bank);  Bean  v.  Pioneer  Mining  Co.,  66  California.  151  :  56  Am.  Rep.  106 
(note  phrased  "  we  promise,"  and  signed  -  Pioneer  Mining  ( !o.,  .John  E.  Mason, 
superintendent,"  held  note  of  company  alone;  this  is  precisely  contrary  to 
Matthews  v.  Dubuque,  fyc.  Co  .  supra").  To  the  same  effect,  Haile  v.  Peirce,  32 
Maryland.  327  ;  •">  Am.  Rep.  139;  Richmond,  §*c.  R.  Co.  v.  Snead,  1!'  Grattan 
(Virginia),  354;  Martin  v.  Smith.  65  Mississippi,  2 ;  Hager  v.  Rice,  1  Colorado. 
90  :  34  Am.  Rep.  68  :  McClellan  v.  Reynolds,  4!i  Missouri,  314  ;  Pratt  v.  Beaupre, 
13  Minnesota,  190;  Voter  v.  Lewis,  36  Indiana.  288;  1"  Am.  Rep.  29;  Ret 
First  Nat.  Bank  of  Glassboro,  54  New  Jersey  Law.  208;  16  Lawyers'  Rep. 
Annotated.  143;  Kline  v.  Bank  of  Tescott,  50  Kansas,  f'l  :  34  Am.  St  K«'p. 
1<>7  ;  Mechanics'  Bank  v.  Bank  of  Columbia.  r>  Wheaton  (United  States).  326  ; 
Castle  v.  Belfast  Foundry  Co.,  72  Maine.  ln"7  ;  Miller  v.  Roach,  150  Massachu- 
setts, 140;  6  Lawyers'  Rep.  Annotated, 71 .  So  where  the  note  recites  the 
corporate  promise,  but  is  signed  "B.  F.,  gen.  supt.,"  it  maybe  shown  to  be 
the  personal  obligation  of  the  signer.  Frankland  v.  Johnson.  147  Illinois.  520; 
37  Am.  St.  Rep.  234. 

But  in  McCandless  v.  Belle  Plaine  Canning  Co..  78  Iowa.  161  :    16  Am.   S 
Rep.  420,  where  a   note  read  "we  promise."  and  was  signed  "B.  P.  C.  Co., 
A.  J.  II.,  Pres't,  II.  VV.,  Sec'y,"  the  signers  were  deemed  personally  liable,  and 
parol  evidence  of  intention  was  excluded. 

See  note,  13  Am.  St.  Rep.  631,  632,  and  34  ibid.  110,  the  latter  stating 
"  Where  there  is  nothing  in  the  body  of  the  instrument  to  show  the  nature  of 
the  obligation,  parol  evidence  is  admissible  to  determine  its  true  character 
[citing  Kean  v.  Davit,  1  ZabrisMe  (Xew  Jersey).  683  :  47  Am.  Dec.  182  :  I 
v.  Pease,  '■)')  Connecticut,  131  ;  95  Am.  Dec.  225;  Bean  v.  Pioneer  Mining  Co.. 
00  California,  4.M  ;  o0  Am.  "Rep.  106],  a  note  not  in  the  corporate  name,  ami 
not  disclosing  any  agency  from  the  corporation  to  make  it.  is  prima  facie  not 
the  note  of  the  corporation,  but  evidence  aliunde  may  be  introduced  to  rebut 
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this  presumption."  Citing  Melledge  v.  Boston  Iron  Co.,  5  Cushing  (Massa- 
chusetts), 158;  51  Am.  Dec.  59. 

Mr.  Daniel  says  (1  Negotiable  Instruments,  §  406)  :  "The  decisions  are 
very  conflicting,  and  the  tendency  is  to  restrain,  rather  than  to  enlarge,  the 

structive  liability  of  corporations."     Citing  the  principal  case. 

In  Hicarts  v.  Cohen.  88  X.  E.  Rep.  •">.'!(>.  it  is  decided  by  the  Appellate  Court 
of  Indiana  that  a  note  signed,  ••  Nat.  1".  &  L.  Co.,  M.  S.,  President,"  is  ambigu- 
ous, and  extrinsic  evidence  is  admissible,  tinder  proper  averments,  to  show 
that  it  is  a  note  of  -M.  S.  The  Court  say:  "  In  looking  into  the  adjudications 
of  other  States  we  find  that  much  conflict  and  contusion  exist.  In  Falk  v. 
Moebs,  L27  United  States,  597,  it  is  said  that  this  conflict  amounts  to  almost 
anarchy  of  the  authorities.  In  the  following  cases  notes  and  bills  of  exchange 
similarly  signed  as  the  one  in  suit  were  held  to  be  the  obligation  of  the  cor- 
poration alone.  Draper  v.  Steam  Heating  Co.,  5  Allen.  '■'>'■)*;  Rendell  v.  Ham- 
man,  75  .Maine.  l:*7  :  Casth  \.  Foundry  Co. ,72  Maine,  1<»7  :  Stwdivant  v.  Hull, 
y.i  Maine,  172;  Carpenter  v.  Farnsworth,  106  Massachusetts,  561  :  Liebscher  v. 
Kraus,  7 1  Wisconsin,  387.  Many  ol  her  cases  might  be  cited  to  the  same  effect. 
On  the  other  hand,  notes  and  bills  somewhat  similarly  signed  have  been  held  to 
he  the  individual  obligation  of  the  person  signing  them,  or  the  joint  obligation 
<>(  the  corporation  and  the  individual.  Chase  v.  Pattburg,  12  Daly,  171  :  A'-  an 
\.  Daris,  21  New  Jersey  haw.  683;  Fish  v.  Eldridge,  12  Gray,  171;  Manufac- 
turing Co.  v.  Fairbanks, 98  Massachusetts,  101 ;  De  Win  v.  Walton, D  New  York, 
571;  McCleUan  v.  Reynolds,  19  Missouri,  312;  Heffner  v.  Brownell,  70  Iowa, 
591  ;  //'//'//tv.  Brownell,  75  Iowa.  :;il  ;  McCandless  v.  Canning  <'<>..  7>  Iowa, 
161.  In  many  of  the  cases  the  decision  of  the  Court  turns  on  a  very  slight 
change  in  the  terms  of  the  instrument  or  the  manner  in  which  it  is  signed. 
It' a  written  instrument  is  uncertain,  or  its  meaning  cannot  he  definitely  de- 
termined upon  it>  face,  extrinsic  evidence  may,  under  proper  averments,  be 
.  not  to  vary  the  terms,  but  to  clear  up  the  ambiguity.  This  is  especially 
true  where  the  action  is  between  the  original  parties  to  the  contract.  Daniel's 
N  i  ■  iabl  ■  Instruments,  §  H8;  Parsons  on  Notes  and  Bills,  168;  Hailev.Peirce, 
:■»!'  Maryland,  327;  Hardy  v.  Pilcher,  57  Mississippi,  18;  Baldwin  v.  Bank,] 
Wall.  234;  Mechanics' Bank  of  Alexandria  v.  Hank  of  Columbia,  5  Wheat. 
326;  Metcalfv.  Williams,  mi  United  Stales.  93;  Brockway  v.  Allen,  17  Wend. 
In.  Courts  of  equity  will  sometime,  relieve  against  mistakes  of  law.  and  will 
reform  a  written  instrument  so  as  to  make  it  conform  to  or  speak  the  inten- 
tion of  th  ■  parties.  This  is  particularly  true  when  words  are  used  to  express 
a  contract  previously  made.  1  Story  Eq.  Jr.  §  115;  'J  Pom.  Eq.  Jur.  §  845. 
In  /.//  v.  Percival  (Iowa),  52  X.  W.  Rep.  543,  suit  was  instituted  upon  a  note 
llows:  •  six  months  after  date  we  promise  to  pay  Lee  Jameson  or  order 
three  hundred  and  fifty  dollars,'  .  .  .  signed  as  follows :  '  Herndon  Natural 
v  hand  Company.  F.  A.  Percival,  President.  Alexander  Hastie,  Secre- 
tary.' It  was  held  that  Percival  and  .Hastie  were  prima  facie  liable,  but 
might  have  the  note  reformed  so  as  to  express  the  true  intent  of  the  parties, 
and  that  parol  evidence  was  admissible  for  the  purpose  of  showing  that  the 
not«'  was  the  obligation  of  the  corporation  alone.  So  where  a  note  was  signed, 
4  W.  T.  Boutell,   I'res..'  it    was  held  proper  for  the  signer  to  show  by  parol 
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that  he  was  the  president  of  a  corporation,  and  signed  for  the  corporation. 
Collender  Co.  v.  Boutell  (Minnesota),  47  N.  W.  Rep.  261.  A  note  read  :  '  We 
promise  to  pay  to  the  order  of  A.  J.  Boardman,  treasurer.  .  .  .  [.Signed] 
Minneapolis  Engine  &  Machine  Works,  by  A.  L.  Crocker,  Secretary,'  and 
indorsed  '  A.  J.  Boardman,  Treasurer.'  The  indorsement  was  held  to  be  prima 
facie  the  indorsement  of  Boardman,  but  extrinsic  evidence  was  held  admissible 
to  show  that  he  made  it  only  in  his  official  capacity  as  treasurer,  and  that  the 
indorsement  was  that  of  the  corporation  alone.  Bank  v.  Boardman  (Minne- 
sota), 48  N.  W.  Rep.  1116.  In  Liebscher  v.  Kraus,7i  Wisconsin,  387,  the  action 
was  on  a  note  in  these  words  :  '  Ninety  days  after  date  we  promise  to  pay 
to  Leo  Leibscher  or  order  the  sum  of  six  hundred  and  thirty-seven  dollars 
and  forty  cents,  value  received.  [Signed]  San  Pedro  Mining  and  Milling  Com- 
pany. F.  Kraus,  President.'  This  was  decided  to  be  the  note  of  the  corpora- 
tion alone,  and  not  the  joint  note  of  the  corporation  and  Kraus  :  I  here  was  no 
ambiguity,  and  parol  evidence  was  inadmissible  to  show  that  Kraus  did  not  sign 
the  name  of  the  company,  but  signed  his  own  name  as  a  joint  maker.  In  Heff- 
ner  v.  Brownell,  75  Iowa,  341,  and  the  same  case  in  70  Iowa,  591,  the  note  was  in 
substance  as  follows:  ' .  .  .  We  promise  to  pay  Daniel  Heffner  or  bearer  two 
hundred  dollars.  .  .  .  [Signed]  Independence  Mf'g  Co.  B.  S.  Brownell,  Pres., 
D.  B.  Sanford,  Secy.'  This  was  held  to  be  the  joint  note  of  the  corporation  and 
of  the  other  persons  signing  the  same;  there  was  no  ambiguity  appearing  upon 
the  face  of  the  instrument,  and  extrinsic  evidence  was  inadmissible  to  show 
the  intention  of  the  parties.  Matthews  v.  Mattress  Co.  (Iowa),  51  X.  W.  Rep. 
225,  was  an  action  on  a  note  very  similar  to  the  one  in  suit.  It  read  as  fol- 
lows :  '  Ninety  days  after  date  we  promise  to  pay  to  the  order  of  J.  T.  Mat- 
thews &  Co.  two  hundred  and  ninety  and  eighty-seven  one-hundredths  dollars- 
Payable  at  the  office  of  the  Dubuque  Mattress  Co.,  Dubuque,  Iowa.  Value 
received.  Accepted  March  21,  1889,  Dubuque  Mattress  Co.  John  Koff,  Pt.* 
This  was  held  to  be  the  note  of  Koff  as  well  as  of  the  corporation,  and  that 
parol  evidence  Was  not  admissible  to  show  that  the  corporation  was  the  only 
promisor.  There  is  however  an  able  dissenting  opinion,  in  which  the  position 
is  taken  thai  the  note  is  ambiguous  on  its -face,  and  that  parol  evidence  should 
have  been  admitted  to  clear  up  the  ambiguity.  We  are  of  the  opinion  that 
th"  note  in  suit  is  ambiguous.  It  was  upon  that  theory  that  the  case  pro- 
ceeded,  was  tried,  and  determined  in  the  Court  below.  The  appellee  declared 
in  his  complaint  that  the  appellant  executed  the  note.  If  John  Doe  should 
ute  his  promissory  note  in  the  name  and  stjde  of  Richard  Roe,  he  would 
1"'  liable  thereon,  and  extrinsic  evidence  would  be  admissible  to  show  the 
manner  of  the  execution  under  proper  averments  in  the  pleadings.  As  was 
said  by  the  Supreme  Court  in  Gaff  v.  Theis,  supra:  'A  party  may,  we  sup- 
pose, execute  a  note  in  any  name  other  than  his  own,  and  yet  be  bound  by 
it.'  Ii  is  readily  conceivable  that  the  note  in  suit  might  have  been  executed 
by  both  the  corporation  and  by  Swarls,  and  be  their  joint  obligation.  In 
Buch  a  case,  affixingthe  word  president*  to  his  name  does  not  make  it  the 
noi>-  of  the  corporation  only,  but  under  proper  averments  it  may  be  shown  to 
be  the  obligation  of  the  individual  as  well,  and  this  may  be  made  to  appear 
by  extrinsic  evidence." 
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No.  13.  —  KOUQUETTE  v.  OVERMANN. 
(1875.) 

RULE. 

The  obligations  of  the  acceptor  of  a  bill  (so  far  at  least 
as  regards  the  elate  when  the  bill  becomes  due.  and  the  con- 
sequential requirements  as  to  notice  of  dishonour),  are  to 
be  determined  by  the  lex  loci  of  performance. 

The  contract  which  a  person  transferring  for  value  the 
property  in  a  bill  of  exchange  makes  with  the  transferee, 
is  that  he  engages  as  surety  for  the  due  performance  by 
the  acceptor  of  the  obligations  which  the  acceptor  takes 
upon  himself  by  the  acceptance. 

The  obligations  of  the  transferor  are  therefore  likewise 
determined  by  the  lex  loci  of  performance. 

Rouquette  v.  Overmann  &  Schou. 

L.  R.,  10  Q.  B   525-544  (s.  C.  44  L.  J.  Q.  B.  221  ;  33  L.  T.  333). 

Oase  stated  without  pleadings,  of  which  the  following  [525] 
are  the  material  parts  :  — - 

The  action  is  brought  by  the  plaintiff  as  indorsee  against  the 
defendants,  the  drawers  and  indorsers  of  a  bill  of  exchange,  dated 
the  28th  of  June,  1870. 

Plaintiff,  at  the  time  of  the  drawing  of  the  bill  was.  and  still  is, 
an  English  subject  carrying  on  business  in  London  ;  and  defer  l- 
ants  are  merchants  carrying  on  business  in  Manchester. 

Defendants  had  been  in  the  habit  of  employing  plaintiff  to 
negotiate  in  London  their  drafts  on  Paris,  on  the  terms  that  plain- 
tiff should  indorse  and  sell  the  bills,  and  remit  to  defendants  the 
proceeds,  less  his  commission  of  Is.  Ad.  per  cent,  and  brokerage  of 
1  per  mille.  There  being  no  fixed  rate  of  exchange  between  Man- 
chester and  Paris,  the  bills  were  drawn  in  English  money  at  an 
exchange  to  be  fixed  by  plaintiff's  indorsement  on  the  bills,  and 
the  bills  were  made  payable  to  defendants'  order  and 
specially  *  indorsed  to  plaintiff,  who  having  indorsed  and  [*  526] 
fixed  the  rate  of  exchange,  sold  them,  remitting  to  defend- 
ants the  proceeds  less  his  commission  and  brokerage. 
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On  the  28th  of  June,  1870,  defendants  drew  the  following  bill 

in  three  sets  :  — 

Manchester,    28  -June,,    1870,  for    6345    15*.  2d.  Bterling.     On  5th 

October,  L870,  pay  this  firsl   of  exchange  (second  and  third  unpaid) 

to  the  order  of  ourselves,  the  sum  of   (.'.';i~>  15*.  2d.  sterling,  at  the 

exchange,    as   per    indorsement,    for    value    received,   which    place   t<> 

account  as  advised. 

(  >vi:i:.\iA\\    &    S<  HOI  . 

To  Messrs.  Magalhaes  Freres,  Rue  Martel,  5,  Paris. 

Defendants  as  usual  indorsed  the  bill  specially  to  plaintiff  and 
forwarded  it  to  him  ;  and  he  specially  indorsed  the  bill  i  '  Pay 
Messrs.  Krauetler  &  Mieville  or  order,  at  lie-  exchange  of  25  francs 
38|  centimes  p.  £  sterling  value  of  the  same,  London,  5  July, 
1870;"  and  sold  it  on  that  day  in  London  to  Messrs.  Krauetler 
&  Mieville  (they  being  English  subjects  resident  in  England)  for 
£345  15s.  2d.;  and  remitted  to  defendants  thai  sum  minus  com- 
mission and  brokerage. 

Messrs.  Magalhaes  were,  at  the  time  of  the  drawing  of  the 
bill,  and  up  to  the  5th  of  September,  1871,  French  subjects  resi- 
dent in  Paris,  where  they  carried  on  business.  They  also  carried 
on  business  in  Pernambuco,  and  the  goods  for  which  the  bill  was 
drawn  were  sent  to  them  there  by  defendants  ;  but  of  this  neither 
the  plaintiff'  nor  any  of  the  indorsees  of  the  bill  had  notice  until 
after  the  5th  of  September.  1871. 

Krauetler  &  Mieville  indorsed  the  bill  in  London  :  "  Pay  to  the 
order  of  Messrs.  Pillet,  Will,  &  Co.,  value  in  account,  London, 
5th  duly,  1870  ; "  and  sent  it  to  the  indorsees  who  were  French 
subjects  resident  in  Paris. 

The  first  of  the  bills  was  duly  accepted  at  Paris :  — 
"Accepte.   Paris,  2  Juillet,  1870.  Magalhaes  Freres." 

The  second  of  exchange  had  on  the  face  of  it:  "First  for 
acceptance  with  M.  W.  Bechtel,  Rue  Richer,  10,  where  in  case  of 

need  "  (this  being  defendant's  need).  — 
[*  527]  *  "  In  need  with  Messrs.  W.  Zellweger  &  Co,  29.  Rue  de 
Provence  "  (this  being  plaintiff's  need). 
During  the  currency  of  the  bill,  viz.,  on  the  23rd  of  July,  1870, 
war  was  declared  by  France  against  Prussia,  and  about  the  14th 
of  September,  Paris  was  invested  by  the  forces  of  Prussia  and  her 
allies,  and  continued  so  invested  until  its  capture  on  the  20th  •  i 
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January,  1871,  when  a  convention  for  an  armistice  was  signed  at 
Versailles. 

On  the  13th  of  August,  1870,  the  Emperor  Napoleon,  then 
reign  of  France,  made  a  law,  of  which  the  following  is 
material :  — 

••  Art.  1.  Les  delais  dans  lesquels  doivent  etre  faits  les  protets 
et  tous  actes  conservant  Les  recours  pour  Unite  valeur  negotiable 
souscrite  avant  la  promulgation  de  la  presente  loi  sont  proroges 
d'un  mois.  Le  remboursement  ne  pourra  etre  demande  aux  en- 
dosseurs  et  aux  autres  obliges  pendant  le  meme  delai. 

"Les  interets  seront  dus  depuis  l'echeance  jusqu'au  payement." 

On  the  10th  of  September,  1870,  the  Government  of  the  National 
Defence,  the  then  sovereign  power  of  France,  made  a  law  and 
decree,  of  which  the  following  is  material:  — 

"Xo.  36.  Decret  qui  proroge  les  delais  accordes  par  La  loi  du 
13  Aout,  1870,  relative  aux  effets  de  commerce. 

•  Art.  ler.  La  prorogation  de  delais  accordee  par  la  loi  du  13 
Aout  dernier  relative  aux  effets  de  commerce  est  augmentee  de 
trente  jours  a  compter  du  14  Septembre  courant. 

"2.  Toutes  les  autres  dispositions  de  la  loi  du  13  Aout  sont 
maintenu 

On  the  14th  of  October,  1870,  and  in  each  ensuing  month  down 
to  the  13th  of  February,  1871,  similar  decrees,  mutatis  mutandis, 
were  passed,  by  which  the  delay  was  extended  to  the  13th  of 
March,  1871. 

On  the  19th  of  February,  1871,  war  between  France  and  Prussia 
was  ended. 

On  the  10th  March,  1871,  the  National  Assembly,  the  then 
sovereign  power  of  Frame  passed,  and  the  chief  of  the  executive 
of  the  French  Republic  promulgated,  a  law,  of  which  the  following 
is  material  :  — 

*  "  Art.  2.  Tous  les  effets  de  commerce  echus  du  13  Aout  [*  528] 
au  L2  Novembre  1870.  seront  exigibles  sept  mois  date  pour 

date,  apres  l'echeance  inscrite  aux  lettres  avec  les  interets  depuis 
le  jour  de  cette  echeance.  ... 

"Art.  3.  Par  derogation  a  l'article  162  du  code  de  commerce1 
le  delai  accorde  au  porteur  pour  fa  ire  constate  par  un  protet  le 

1  Article    162   "I"    the   Code   de   Com-    da  jour  de  I'eeheance  par  vine  acte  que 
merce  :    "  Lettre  de  change.     Le  refus  de     l'on  nomme  protet  faute  de  paiement." 
pBiement  doit  etre  constate  le  lendemain 
VOL.  iv.       19 
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refus  de  payement  sera  de  dix  jours.     Les  delais  de  denonciation 
et  de  poursuites  fixes  par  la  loi  courrent  du  jour  du  protet." 

On  or  about  the  28th  of  March,  1871,  a  revolution  broke  out  in 
Paris,  and  commercial  business  was  suspended.  This  revolution 
came  to  an  end  about  the  21st  of  May,  1871. 

On  the  21st  of  April,  1871,  the  National  Assembly,  the  then 
sovereign  power  of  France,  made,  and  the  president  of  the  council 
promulgated,  a  law,  of  which  the  following  is  material :  — 

"  No.  375.  Loi  relative  aux  prorogations  des  echeances  des 
effets  de  commerce  du  26  Avril  1871. 

"Art.  1.  Les  effets  de  commerce,  quelle  que  soit  la  date  de  leur 
souscription,  payables  dans  le  departement  de  la  Seine  echus  on  a 
('choir  a  partir  du  18  Mars  dernier  jusqu'au  dixieme  jour  qui  suivra 
le  retablissement  du  service  de  la  poste  entre  Paris  et  les  autres 
parties  de  la  France  ne  seront  exigibles  qu'apres  ce  terme. 

"2.  Une  declaration  du  Gouvernement  contratera  la  reprise  de 
ce  service  et  le  delai  de  dix  jours  courra  de  l'insertion  de  cette 
declaration  au  journal  ofhciel. 

"3.  Le  delai  facultatif  de  dix  jours  accorde  au  porteur  par 
l'article  3  de  la  loi  du  10  Mars  pour  les  effets  proroges  s'appliquera 
a  tous  les  effets  de  commerce  qui  font  l'objet  de  la  presente  loi." 

On  the  1st  of  July,  1871,  postal  service  between  Paris  and  other 
parts  of  France  was  re-established,  and  a  declaration  of  the  govern- 
ment of  the  resumption  of  that  service  was  inserted  in  the  official 
journal  of  that  date. 

On  the  4th  of  July,  1871,  a  further  law  was  made,  and  promul- 
gated on  the  7th,  of  which  the  following  is  material :  — 
[*  529]  *  "  Art.  1.  Le  delai  de  sept  mois  accorde  par  Particle  2  de 
la  loi  du  10  Mars  1871,  pour  protester  les  effets  de  com- 
merce echus  du  13  Aovit  au  12  Novembre  1870,  est  prolonge  de 
quatre  mois.  Les  dits  effets  devenant  ainsi  exigibles  date  pour  date 
du  13  Juillet  au  12  Octobre  1871.  .  .  .  Les  dispositions  qui  precedent 
ne  s'appliquent  qu'aux  effets  pa37ables  dans  le  departement  de  la 
Seine  ou  dans  les  communes  de  Sevres,  Meudon  'et  Saint-Cloud 
(Seine  et  Oise),  et  crees  anterieurement  au  31  Mai  dernier.  .  .  . 

"  Art.  2.  Dans  les  vingt  jours  qui  suivront  la  promulgation  de  la 
presente  loi  les  porteurs  d'effets  desquels  i'echeance  primitive  serait 
anterieure  a  cette  promulgation  devront  avertir  leurs  debiteurs  des 
engagements  qu'ils  sont  a  remplir.  .  .  .  L'avertissement  donne  par 
le  creancier  et  la  reponse  du  debiteur  seront  constates  par  le  visa 
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du  debiteur  lors  de  la  presentation,  ou,  en  cas  d'absence  ou  de  refus, 
par  huissier  sans  droit  d'enregistrement  aux  frais  du  debiteur." 

Within  the  twenty  days  following  the  promulgation  of  this  law, 
viz.  on  the  19th  of  July,  1871,  Pillet,  Will,  &  Co.,  who  were  the 
then  holders  of  the  bill,  and  had  been  so  since  the  5th  of  July, 
1870,  gave  notice  to  Magalhaes  Freres,  in  Paris,  of  their  obliga- 
tions on  the  bill,  and  they  then  wrote  on  the  bill  which  was  then 
presented  to  them,  — 

"  Vu  pour  prorogation.     Paris,  19  Juillet  1871. 

"Magalhaes  Freres." 

The  bill  was  presented  for  payment  at  Paris  by  Pillet,  Will,  & 
Co.  on  the  5th  of  September,  1871,  to  the  acceptors,  who  refused 
payment;  and  afterwards,  on  the  same  day,  the  holders  presented 
it  for  payment  to  William  Bechtel  (to  whom  reference  was  by 
defendants  on  the  second  of  exchange  in  case  of  need),  who  also 
refused  payment ;  and  also  to  W.  Zellweger  &  Co.,  who  likewise 
declined  to  take  up  the  bill  without  special  instructions  from 
plaintiff. 

The  bill  was  duly  protested  for  non-payment  on  the  6th  of 
Sej  ,'ember,  1871,  by  the  holders.  Notice  of  dishonour  and  of  the 
pro'  est  in  manner  required  by  the  law  of  France  was  given  by  the 
holders  to  Krauetler  &  Mieville  on  the  8th  of  September,  1871,  and 
was.  received  by  them  on  the  9th  of  September,  and  on  the  same 
day  they  gave  the  like  notice  to  the  plaintiff,  and  he  on  the 
*  same  day  gave  the  like  notice  to  defendants,  who  refused  [*  530] 
to  pay  the  bill. 

The  plaintiff  paid,  before  action,  to  Krauetler  &  Mieville  £363 
18s.  Sd.,  and  this,  together  with  £1  Os.  3d.  for  postages  and  for 
interest  until  the  date  of  the  suit,  together  with  further  interest  at 
5  per  cent,  on  £345  12s.  2d.,  from  the  9th  of  September,  1871  (the 
date  of  the  suit),  until  judgment,  is  the  sum  which  the  plaintiff  is 
entitled  to,  if  he  can  recover  in  the  action. 

Defendants  had  no  notice  that  the  bill  had  not  been  presented 
for  payment  prior  to  the  6th  of  September,  1871,  nor  of  any  of  the 
laws  or  proclamations  of  the  French  Government. 

The  holders  of  the  bill  did  not  apply  to  Mr.  W.  Bechtel,  who  had 
an  office  in  Paris,  until  the  5th  of  September,  1871. 

Rue  de  Provence  and  Rue  Richer  are  in  Paris,  and  Paris  is  in 
the  department  of  the  Seine. 
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The  Court  was  to  have  power  to  draw  inferences  of  fact  and  to 
refer  to  the  French  Code  de  Commerce. 

The  question  for  the  Court  was  whether  the  plaintiff  Ls  entitled, 
under  the  above  circumstances,  to  recover  against  the  defendants. 

April  30,  May  4.  Benjamin,  Q.  C.  (with  him  Trevelyan),  lor 
the  plaintiff. 

Herschell,  Q.  C.  (with  him  Ravenhill),  for  the  defendants. 

The  arguments  arc  fully  given  in  the  judgment  of  the  Court. 

In  addition  to  the  authorities  noticed  in  the  judgment,  the  fol- 
lowing were  cited  :  For  the  plaintiff, —  Patience  v.  Townley,  2  Smith, 
223;  8  E.  E.  711;  1  Chitty  on  Bills  of  Exchange,  714;  Bowe  v. 
Young,  2  Bli.  at  p.  467.  per  Bayley,  J.  ;  Code  de  Commerce,  articles 
161,  162  ;  Codes  Annotes,  par  Sirey,  n.  30  and  n.  3i,  to  article  162 
of  the  Code  de  Commerce  ;  and  n.  3  and  n.  4  to  the  same  article 
in  the  supplement  of  the  same  work;  Story's  Conflict  of  Laws, 
§  347;  Allatini  v.  Abbott,  26  L.  T.  N.  S.  746.  For  the  defendants: 
Code  de  Commerce,  art.  163  ;  Nouguier,  Lettres  de  Change,  par.  999 ; 
Gilbert  v.  Brett,  Le  case  de  mixt  moneys,  Davys,  18 ;  2  Bli.  at  p.  98, 
n. ;  articles  85  and  86  of  German  Code,  2  Leoni  Levi,  Commercial 

Law,  p.  73. 

Cur.  adv.  vult. 

[*  531]  *  July  5.  The  judgment  of  the  Court  (Cockburx,  C.  J., 
and  Lush  and  Quain,  JJ.)  was  delivered  by 

Cockburn,  C.  J.  This  case  was  heard  before  my  Brothers  Lush 
and  Quain,  and  myself.  It  was  an  action  brought  by  the  plaintiff, 
as  indorsee  and  holder,  against  the  defendants  as  drawers  and 
indorsers,  of  a  bill  of  exchange. 

The  defendants  are  merchants  at  Manchester.  They  had  busi- 
ness transactions  with  the  house  of  Magalhaes  Freres,  of  Paris, 
and  having  shipped  goods  on  account  of  the  latter  to  Pernambuco, 
drew  on  them  the  bill  of  exchange  in  question,  which  was  as 
follows : — 

Manchester,  28th  June,  1870.  For  £345  15s.  2d.  sterling.  On 
the  5th  of  October,  1870,  pay  this  first  of  exchange  (second  and  third 
unpaid)  to  the  order  of  ourselves  the  sum  of  £345  15s.  2c?.  sterling,  at 
the  exchange  as  per  indorsement,  for  value  received,  which  place  to 
account  as  advised. 

Overmann  &  Schou. 

To  Messrs.  Magalhaes  Freres,  5,  Rue  Martel,  Paris. 
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The  defendants  were  in  the  habit  of  sending  bills  so  drawn  on 
Paris  to  the  plaintiff,  who  carried  on  business  in  London,  for  the 
purpose  of  his  disposing  of  them,  and  remitting  to  them  the  pro- 
ceeds ;  and  there  being  no  fixed  rate  of  exchange  between  Man- 
chester and  Taris,  the  bills  were  drawn  in  English  money,  at  an 
exchange  of  so  man}T  francs  per  pound,  to  be  fixed  by  the  plaintiffs 
indorsement  on  the  bill. 

The  bill  in  question  being,  as  we  have  seen,  to  the  order  of  the 
drawers,  was  by  them  indorsed  specially  to  the  plaintiff,  and  trans- 
mitted to  him  for  sale.  The  plaintiff  having  indorsed  the  bill, 
and  by  his  indorsement  on  it  fixed  the  rate  of  exchange  at  25 
francs  38f  cents,  for  the  pound  sterling,  sold  the  bill  to  Messrs. 
Krauetler  &  Mieville,  of  London,  and  duly  remitted  the  proceeds 
to  the  defendants,  minus  the  commission  received  by  him  on  such 
transactions  by  agreement  between  him  and  them.  Krauetler  & 
Mieville  indorsed  the  bill  to  Pillet,  Will,  &  Co.,  of  Paris,  and  trans- 
mitted it  to  them.  The  bill  was  duly  accepted  in  Paris  by 
Magalhaes  Frc-res,  the  drawees. 

The  bill,  according  to  its  tenor,  was  payable  on  the  oth 
of  *October,  1S70.  Pending  its  currency,  the  German  [* 532] 
army  having  invaded  France,  the  Emperor  Xapoleon,  on 
the  13th  of  August,  by  virtue  of  his  legislative  power,  issued  an 
edict  in  these  terms:  "The  time  within  which  protest  and  all 
other  acts  required  to  preserve  the  right  of  action  on  negotiable 
instruments  signed  before  the  promulgation  of  the  present  law 
must  lie  effected,  is  prolonged  for  a  month.  Payment  cannot  be 
demanded  of  the  indorsers  or  other  persons  bound  thereby  within 
that  time." 

The  Emperor  Napoleon  having  ceased  to  reign,  on  the  10th  of 
September,  the  Government  of  the  National  Defence,  the  then 
sovereign  power  of  France,  passed  and  promulgated  a  law  prolong- 
ing the  delay  thus  afforded  by  the  law  of  the  13th  of  August  for 
the  further  period  of  a  month  from  the  ensuing  14th  of  September. 

Similar  enactments  were  passed  from  month  to  month  by  the 
legislative  power,  and  duly  promulgated  by  the  head  of  the  exe- 
cutive government,  by  which  the  operation  of  the  law  of  the  13th 
of  August  was  extended  to  the  loth  of  March,  1871.  On  the  19th 
of  February  the  war  between  France  and  Germany  came  to  an 
end.  On  the  10th  of  March  the  National  Assembly  passed,  and 
the  head  of  the  executive  government  duly  promulgated,  a  law,  bv 
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the  2nd  article  of  which  it  was,  among  other  things,  enacted  that 
bills,  &c,  which  had  become  due  between  the  13th  of  August  and 
the  12th  of  November,  1870,  should  be  payable  at  the  expiration 
of  seven  months  from  the  time  at  which  they  respectively  fell 
due  according  to  their  tenor.  By  the  3rd  article,  instead  of  tin- 
one  day  allowed  by  the  lG2nd  article  of  the  Code  de  Commerce  for 
effecting  protest  on  non-payment,  ten  days  were  to  be  allowed  for 
that  purpose.  By  the  effect  of  this  law  the  bill  in  question,  hav- 
ing fallen  due  on  the  5th  of  October,  would  have  been  payable  on 
the  5th  of  May.  But  fresh  occurrences  took  place  which  led  to  a 
still  further  postponement. 

At  the  end  of  March  a  revolution  broke  out  at  Paris,  which  led 
to  the  suspension  of  commercial  business.  On  the  26th  of  April, 
a  law  was  passed  by  the  National  Assembly,  the  then  sovereign 
power  of  France,  and  was  duly  promulgated  by  the  president  of 
the  council,  by  which  it  was  enacted  that  commercial  bills,  what- 
ever might  be  the  date  of  their  signature,  payable  in  the  depart- 
ment of  the  Seine,  which  had  already  fallen  due,  or  which 
[*533]  would  *  fall  due  between  the  18th  of  the  previous  month  of 
March  and  a  period  of  ten  days  after  the  re-establishment 
of  the  postal  service  between  Paris  and  other  parts  of  France, 
should  not  be  liable  to  payment  till  after  that  term.  The  resump- 
tion of  such  service  was  to  be  notified  by  the  government  in  the 
Journal  Officiel,  and  the  ten  days  were  to  run  from  the  publication 
of  such  notice.  The  benefits  of  the  delay  in  making  .the  necessary 
protest  in  case  of  non-payment,  granted  by  the  3rd  article  of  the 
law  of  the  10th  of  March,  was  made  applicable  to  all  commercial 
bills  falling  within  the  law. 

On  the  1st  of  July  the  government  declared  the  postal  service 
between  Paris  and  the  rest  of  France  re-established ;  and  the 
present  bill  would  consequently  have  been  payable  on  the  11th: 
but  on  the  4th  of  July,  a  further  law,  promulgated  on  the  7th, 
was  passed,  whereby  the  delay  granted  by  the  law  of  the  10th  of 
March  for  protesting  bills  of  exchange  which  had  fallen  due 
between  the  13th  of  August  and  the  12th  of  November  was 
extended  for  another  four  months,  making  thus  eleven  months  in 
tin1  whole;  and  payment  therefore  could  only  be  demanded,  date, 
for  date,  between  the  13th  of  July  and  the  12th  of  October,  ensu- 
ing. By  a  further  article  the  holders  of  bills  of  exchange.  &c.a 
which,  in   the   regular  course,  would   have    fallen   due  prior  to  the 
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passing  of  the  law,  were  to  notify  within  twenty  days  to  the 
I  cities  liable  thereon  the  obligations  they  would  have  to  fulfil  in 
respect  thereof.  The  debtor  was  to  be  entitled  to  avail  himself  of 
the  delays  in  respect  of  protests  granted  by  the  present  law.  The 
notice  to  the  party  liable  and  the  answer  of  the  latter  were  to  be 
noted  on  the  bill. 

On  the  19th  of  July,  Fillet,  Will,  &  Co.,  the  holders  of  the  bill, 
gave  the  notice  required  by  this  law  to  Magalhaes  Freres,  the 
acceptors,  who  thereupon  wrote  on  it,  "  Vu  pour  prorogation  — 
Paris,  19  Juillet,  1871.  Magalhaes  Freres."  On  the  5th  of  Sep- 
tember, the  day  on  which  the  extended  term  of  grace  expired  in 
respect  of  this  bill,  Pillet,  Will,  &  Co.  presented  the  bill  for  pay- 
ment, which  was  refused.  They  then  presented  it  on  the  same 
day  to  Mr.  Wm.  Bechtel,  of  Paris,  to  whom  reference  in  case  of 
need  had  been  made  by  the  drawers  on  the  second  of  exchange, 
but  he  also  refused  payment.  The  bill  was  duly  protested, 
according  to  *  the  French  law,  on  the  ensuing  day,  the  [*  534] 
6th  of  September.  Notice  of  dishonour  and  of  the  protest 
of  the  bill  in  manner  required  by  the  law  of  France  was  sent  by 
fillet,  Will,  &  Co.  to  Krauetler  &  Mieville  on  the  8th  of  Septem- 
ber, and  was  received  by  the  latter  on  the  9th.  The  like  notice 
was  on  the  same  day  given  by  Krauetler  &  Mieville  to  the  plain- 
tiff, and  by  him  to  the  defendants.  The  defendants  refused  pay- 
ment of  the  bill. 

Having  paid  to  Krauetler  &  Mieville  the  sum  of  £3fi8  18s.  Sd., 
the  amount  due  on  the  bill  for  principal  and  interest,  the  plaintiff 
brings  this  action  to  recover  that  amount,  together  with  a  further 
sum  for  interest  and  postages. 

The  main  ground  of  defence  is  that  due  diligence  was  not  used 
by  the  holders  of  the  bill  in  ['resenting  it  for  payment  at  the 
appointed  time,  or  in  giving  notice  of  dishonour  on  its  non-payment 
at  that  time;  by  reason  of  which  the  indorsers  were  discharged; 
whence,  as  was  contended,  it  followed  that  the  plaintiff  had  paid 
the  bill  in  his  own  wrong,  and  therefore  could  not  claim  to  be 
indemnified  by  the  defendants:  who,  again,  it  was  said,  were 
entitled  on  their  own  account  to  notice  of  dishonour  on  non-pay- 
ment at  the  regular  time,  —  it  being  contended  that  whatever 
might  be  the  effect  of  this  special  legislation  of  the  French  gov- 
ernment, as  between  the  holders  of  the  bill  and  the  acceptors,  the 
holders,  though   resident  in  France,  wTere  hound,  the  bill  having 
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been  drawn  and  indorsed  in  England,  if  they  desired  to  fix  the 
parties  in  this  country,  to  present  the  hill  for  payment  at  the  time 
at  which  it  fell  due  in  the  regular  course,  according  to  its  tenor,  and 
if  it  was  not  then  paid,  to  give  notice  of  its  dishonour  —  the  right 
to  insist  on  due  diligence  in  these  particulars  according  to  the  law 
of  England,  as  a  condition  precedent  of  liability,  being  one  which 
it  was  not  competent  to  a  foreign  legislature  to  affect.  That,  at  all 
events,  the  transaction  between  the  defendants  and  the  plaintiff 
having  occurred  in  this  country,  their  respective  rights  and  liabili- 
ties must  be  determined  by  English  law.  The  implied  contract  of 
indemnity,  which  attaches  on  non-payment  of  a  bill  of  exchange, 
is  based,  it  was  urged,  on  the  assumption  that  the  bill  will  be  pre- 
sented for  payment  at  the  time  specified  by  it ;  and  that,  in  case  of 
non-payment,  notice  of  dishonour  will  thereupon  be  given. 
[*535]  How  then,  it  was  ashed,  can  the  right  to  insist  on  *  these 
as  the  conditions  of  liability  on  a  bill  drawn  and  indorsed 
in  this  country  be  modified  or  affected  by  the  legislation  of  a 
foreign  country  ? 

The  question  is  of  considerable  importance  and  interest  in  a  juri- 
dical point  of  view.  It  has  occupied  the  attention  of  the  tribunals 
in  Germany,  Switzerland,  and  Italy.  The  High  Court  of  Leipzig 
has  decided  it  in  favour  of  the  view  presented  to  us  on  the  part  of 
the  defendants.  The  High  Court  of  Geneva  and  the  Cour  de  Cas- 
sation of  Turin  have  come  to  the  opposite  conclusion.1  Our  view 
coincides  with  theirs. 

In  considering  the  subject,  two  questions  present  themselves. 
The  first,  as  to  what  was  the  effect  of  this  special  legislation  on 
the  obligations  of  the  acceptors  ;  the  second,  as  to  what,  if  any,  was 
its  effect  on  the  rights  and  liabilities  of  the  drawers  and  indorsees 
inter  se.  It  is  with  the  second  question  that  we  are  more  immedi- 
ately concerned ;  but  the  consideration  of  the  first  may  materially 
assist  us  towards  the  satisfactory  solution  of  the  second. 

Now  that,  so  far  as  the  French  law  was  concerned,  the  effect  of 
the  exceptional  legislation  in  question  wras  to  substitute,  as  the 
time  of  payment,  the  expiration  of  the  period  of  grace  afforded  by 
it  for  the  time  specified  in  the  bill,  and  to  suspend  till  then  the 
legal  obligation  of  the  acceptors  to  pay,  cannot  be  doubted.     If  the 

1  Counsel  on  the  argument  read  reports  of  the  Consular  Court  at  Constantinople, 
of  these  decisions  from  newspapers.  See  in  accordance  with  the  latter  view,  in  Alia- 
also  :i  judgment  of  Sir  1'.  Francis,  .Jwlge    tini  v.  Abbott  (26  L.  T.  (N.  S.)  746). 
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bill  had  been  presented  for  payment  on  the  5th  of  October,  and 
payment  having  been  refused,  an  action  had  been  brought  in  a 
French  Court  against  the  acceptors,  whether  by  a  French  or  foreign 
holder,  the  plaintiff  must  by  the  effect  of  the  new  law  have  been 
defeated.  Even  if  the  acceptors  had  been  found  in  this  country, 
and  an  action  had  been  brought  against  them  in  an  English  Court, 
the  result  mast  have  been  the  same.  It  is  well  settled  that  the 
incidents  of  presentment  and  payment  must  be  regulated  and  deter- 
mined by  the  law  of  the  place  of  performance,  —  a  rule  which  is 
strikingly  illustrated  by  the  familiar  but  pertinent  example 
of  the  effect  of  clays  of  grace  being  allowed  by  *  the  law  of  [*  536] 
the  country  where  a  bill  of  exchange  is  drawn,  but  not  by 
the  law  of  the  country  where  it  is  payable,  or  vice  versa,  the  pay- 
ment of  the  bill  being,  as  is  well  known,  deferred  till  the  expiration 
of  the  days  of  grace  in  the  one  case,  but  not  so  in  the  other.  And 
this  arises  out  of  the  nature  of  the  thing,  as  the  acceptor  cannot  be 
made  liable  under  any  law  but  his  own.  It  is,  indeed,  true  that, 
in  the  present  instance,  the  period  of  grace  has  been  accorded  by 
i  '  post  facto  legislation.  But  this  appears  to  us  to  make  no  differ- 
ence in  the  result,  at  all  events  so  far  as  the  obligations  of  the 
acceptors  are  concerned.  The  power  of  a  legislature  to  interfere 
with  and  modify  vested  and  existing  rights  cannot  be  questioned, 
although  no  doubt  such  interference,  except  under  most  exceptional 
circumstances,  would  be  contrary  to  the  principles  of  sound  and 
just  legislation. 

Such  being  the  effect  of  this  legislation  on  the  liability  of  the 
acceptor,  we  have  next  to  consider  its  effect  on  the  relative  position 
of  the  drawer  and  the  drawee  or  indorsee  and  holder.  It  is  said 
that,  although  the  obligations  of  the  acceptor  may  be  determined 
by  the  lex  loci  of  the  country  in  which  the  bill  is  payable,  the  con- 
tract as  between  the  drawer  and  indorsee  must  be  construed  ac- 
cording to  the  law  of  the  country  where  the  bill  was  drawn  ;  and, 
consequently,  that  in  order  to  make  the  defendants,  the  drawers  of 
this  bill,  liable,  the  bill  should  have  been  presented  at  the  time 
specified  in  it,  and  on  non-payment  notice  of  dishonour  should 
thereupon  have  been  given  according  to  the  requirements  of  English 
law.  It  is  unnecessary  to  consider  how  far  this  position  may  hold 
good  as  to  matter  of  form,  or  stamp  objections,  or  illegality  of  con- 
sideration, or  the  like.  We  cannot  concur  in  it  as  applicable  to 
the  substance  of  the  contract,  so  far  as  presentment  for  payment  is 
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concerned;  still  less  fco  a  formality  required  on  non-payment  in 
order  to  enable  the  holder  to  have  recourse  to  an  antecedent  party 
to  the  bill.  Applied  to  these  incidents  of  the  contract,  this  reason- 
ing appears  to  us  altogethei  to  overlook  the  true  nature  of  the  con- 
tract which  a  party  transferring  for  value  the  property  in  a  bill  of 
exchange  makes  with  tin-  transferee.  All  that  he  does  is  to  war- 
rant that  the  bill  shall  be  accepted  by  the  drawee,  and,  having  b 

accepted,  shall,  on  being  presented  at  the  time  il  becomes 
[*537]  due,  lie  paid.     In  other  winds,  *he  engages  as  surety  for 

the  due  performance  by  the  acceptor  of  the  obligations 
which  the  hitter  takes  on  himself  by  the  acceptance.  Hi-  liability, 
therefore,  is  to  be  measured  by  that  of  the  acceptor,  whose  surety 
he  is;  and  as  the  obligations  of  the  acceptor  are  to  be  determined 
by  the  lex  loci  of  performance,  so  also  must  be  those  of  the  surety. 
To  hold  otherwise  would  obviously  lend  to  very  startling  anomalies. 
The  holder  might  sue  the  drawer  or  indorser  before,  according  to 
the  law  applicable  to  the  acceptor,  the  bill  became  due;  or,  the 
acceptor  having  refused  paymenl  till  the  expiration  of  the  period  of 
•  >r;ice  thus  afforded  him  by  the  new  law,  but  on  presentment  at  the 
end  of  that  time  having  duly  paid,  the  holder  might  claim  compen- 
sation against  the  indorser  in  respect  of  any  loss  he  might  have 
sustained  by  reason  of  the  delay,  although  the  obligations  of  the 
acceptor  had  been  fully  satisfied  by  the  payment  of  the  bill.  Again, 
as  a  bill  may  be  indorsed  in  different  countries  before  it  arrives 
at  maturity,  and  each  indorsement  becomes  a  fresh  undertaking 
with  the  subsequent  parties  to  the  bill  for  due  performance  by  the 
acceptor,  unless  the  performance  to  which  the  acceptor  is  bound 
is  made  the  measure  and  the  limit  of  each  indorsees  liability, 
confusion  must  arise  in  determining  by  what  law  the  rights  and 
liabilities  of  the  different  indorsers  and  indorsees  inter  sc  shall  lie 
governed. 

It  may  be  urged,  no  doubt,  that,  though  it  may  be  true  that 
the  parties  to  a  bill  of  exchange,  payable  in  a  foreign  country,  may 
be  assumed  to  have  contracted  for  the  payment  of  the  bill  accord- 
ing to  the  existing  law  of  the  country  in  which  it  is  to  be  paid,  they 
cannot  be  assumed  to  have  contracted  on  the  supposition  of  that 
law  being  altered  in  the  interval  prior  to  the  bill  becoming  due : 
that,  on  the  contrary,  the  intention  of  the  parties  was  that  the  bill 
should  be  paid  according  to  the  existing  law,  and  the  undertaking 
of  the  party  transferring  it  was  that  it  should  be  so  paid ;  and  that 
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such  being  the  effect  of  the  indorsement,  the  obligation  of  the  in- 
dorser  cannot,  as  between  him  and  his  indorsee,  be  affected  by  i  ■ 
post  facto  legislation  in  the  foreign  country.  A  strong  argument 
ah  inconvenienti  may  also  be  founded  on  the  serious  consequences 
which  may  ensue  to  the  holder  of  a  bill  of  exchange,  if  the  time 
of  payment,  as  fixed  by  the  bill,  may  be  postponed  by  subsequent 
legislation.  He  may  require  the  money  secured  by 
*tlu  bill  at  the  precise  moment  it  is  to  become  due;  he  [*53S] 
ma>  have  purchased  the  bill  for  tin.'  purpose  of  insuring 
the  command  of  it.  The  delay  in  receiving  it  may  involve  him  in 
the  greatest  embarrassment.  The  indorser  ought,  therefore,  to  be 
held  strictly  to  his  undertaking  that  the  bill  shall  lie  met  at  the 
time  stated  in  it,  and  contemplated  by  the  parties  as  the  date  of 
payment.  That  to  hold  otherwise  would  lie  materially  to  shake 
the  credit  and  impair  the  utility  of  negotiable  instruments. 

To  the  first  of  these  arguments  it  may  be  answered,  that  the  in- 
dorse]- of  a  bill  guarantees  its  payment  only  according  to  the  effect 
of  the  bill  at  the  place  of  payment.  He  transfers  all  the  right  the 
acceptance  gives  him  against  the  acceptor,  and  guarantees  that  the 
obligations  of  the  latter,  as  arising  from  the  acceptance,  shall  be 
fulfilled.  If,  by  an  alteration  ..f  the  local  law  pending  the  currency 
of  the  bill,  the  obligations  of  the  acceptor  are  rendered  more  oner- 
ous, those  of  the  indorser  become  so  likewise.  Tims,  if  it  were 
enacted  that  certain  days  should  be  treated  as  holidays,  and  that  a 
bill  falling  due  on  any  one  of  them  should  be  paid  at  an  earlier 
date,  the  indorser,  on  non-payment  of  the  bill  at  such  earlier  date, 
would  become  liable  from  suchd.it".  On  the  other  hand,  if  the 
time  of  payment  were  postponed  by  a  period  of  grace  being  allowed, 
or  by  an  enactment  that  a  bill,  falling  due  on  a  day  appointed  in 
be  kept  a-  a  holiday,  should  be  payable  a  day  after,  —  as  was  done 
by  the  Act  of  34  &  35  Vict.  c.  17,  —  the  period  at  which  the  lia- 
bility dt'  the  indorser  on  non-payment  by  the  acceptor  would  arise, 
would  be  -pro  tanto  delayed. 

To  the  second  argument  it  may  be  answered,  that  it  goes  rather 
to  the  expediency  of  such  exceptional  legislation  than  to  its  effect. 
Further,  that  the  instances  in  which  it  is  resorted  to  are  so  ex- 
tremely rare  as  to  be  little  likely  to  have  the  effect  of  lessening  the 
faith  in  negotiable  instruments  or  diminishing  their  utility. 

If,  then,  the  right  of  the  holder,  as  against  the  acceptor  and  the 
antecedent  parties,  can  be  thus  modified  in  respect  of  the  time  of 
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payment,  there  can  be  no  injustice  or  hardship  towards  them  in 
holding  him  exempted  from  the  obligations  of  presenting  the  bill 
earlier  than  his  right  of  payment  accrues,  or  of  giving  notice  of  dis- 
honour in  order  to  preserve  his  right  of  recourse  to  them. 

If  the  time  of  payment,  which  is  of  the  essence  of  the 
[*  539]  contract,  *  and  the  consequent  necessity  for  presentment 
at  the  original  time  can  thus  be  postponed,  it  would  seem 
to  follow  that,  a  fortiori,  a  formality,  the  necessity  for  which  arises 
only  on  the  non-fulfilment  of  his  obligation  by  the  acceptor,  would 
follow  any  alteration  introduced  by  the  law  in  respect  of  the  time 
at  which  that  obligation  was  to  be  discharged.  But,  independently 
of  this  consideration,  we  are  of  opinion,  on  general  principles,  that 
notice  of  dishonour  cannot  be  required  until  payment  has  been 
legally  demandable  of  the  acceptor,  and  has  been  refused.  It  is 
true  that  if  the  bill  had  been  presented  for  payment  at  the  time 
mentioned  in  it,  the  acceptors  might,  possibly,  have  omitted  to  avail 
themselves  of  the  indulgence  accorded  by  the  special  law,  and  might 
have  paid  at  once.  But  so  might,  possibly,  the  acceptor  of  a  bill 
under  ordinary  circumstances,  if  asked  to  do  so  as  matter  of  grace 
or  of  special  arrangement.  The  holder  of  a  bill  of  exchange  can- 
not be  held  bound  to  present  it  for  payment  till  it  becomes  legally 
payable,  that  is  to  say,  payable  as  matter  of  right  and  not  of  option. 
Neither,  therefore,  can  he  be  called  upon  to  give  notice  of  non-pay- 
ment to  the  indorser  before  the  time  when  his  right  to  demand  pay- 
ment of  the  acceptor  has  accrued,  and  the  liability  of  the  indorser, 
consequent  on  such  refusal,  has  arisen.  There  cannot  be  two  dif- 
ferent times  at  which  a  bill  of  exchange  becomes  payable.  Suppose 
the  holder  had  presented  this  bill  for  payment  at  the  time  specified 
in  it,  and  payment  had  been  refused  by  reason  of  the  extension  of 
time  afforded  by  the  new  law,  such  presentment  would  certainly 
not  have  dispensed  with  the  necessity  of  presenting  the  bill  anew, 
when  the  period  of  grace  expired,  and  the  liability  of  the  acceptors 
had  arisen ;  and  the  omission  to  present  it  then  would  have  had 
the  effect  of  discharging  the  indorser.  If  presentment  at  the  expi- 
ration  of  the  time  allowed  by  the  special  law  was  necessary  to  fix 
the  legal  liability  of  the  acceptor  and  the  indorser,  it  was  only  on 
such  presentment  and  non-payment  thereupon  that  the  bill  could 
be  treated  as  dishonoured,  or  that  notice  of  its  dishonour  could  be 
effectually  given  so  as  to  charge  the  indorser. 

Another  ground  for  holding  that  presentment  and  notice  of  dis- 
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honour  at  the  earlier  period  were  not  necessary  to  preserve  the 
right  of  recourse  against  the  defendants,  as  drawers  and  indorsers, 
is  to  be  found  in  the  reasons  assigned  for  requiring  present- 
ment at  *  the  appointed  time  and  notice  of  dishonour  im-  [*540] 
mediately  on  payment  being  refused.  The  reason  given  is, 
that  the  drawer,  whom  it  is  intended  to  make  liable,  may  have  the 
earliest  opportunity  of  withdrawing  his  assets  from  the  acceptor,  or 
resorting  to  such  other  remedies  against  him  as  the  law  may  afford. 
But  in  such  a  case  as  the  present,  as  the  acceptor  remains  bound  to 
the  holder  to  pay  the  bill  when  presented  at  the  time  it  becomes 
legally  due,  the  drawer  could  not  withdraw  from  him  the  means  of 
satisfying  that  liability,  or  take  steps  against  him  for  non-fulfilment 
of  ,'ru  obligation  not  as  yet  capable  of  being  legally  enforced. 

It  was  contended  on  behalf  of  the  defendants  in  the  present 
case,  that  the  question  before  us  was  concluded  by  the  authority  of 
the  decisions  of  the  Judicial  Committee  of  the  Privy  Council  in 
Allen  v.  Kcmblc,  6  Moo.  P.  C.  314,  321,  322,  and  of  the  Court  of 
Exchequer  in  Gibbs  v.  Fremont,  9  Ex.  25  ;  22  L.  J.  Ex.  302.  In 
delivering  the  judgment  of  the  Committee  of  the  Privy  Council  in 
the  former  case,  Lord  KlNGSDOWN  lays  it  down  as  law  that,  as  be- 
tween the  holder  and  drawer,  or  indorser,  of  a  bill  of  exchange, 
dravn  in  one  country,  but  made  payable  in  another,  if  the  bill  is 
not  paid,  the  contract  is  to  be  governed  in  respect  of  damages  and 
coses  by  the  law  of  the  country  in  which  the  bill  is  drawn  and  not 
by  that  of  the  country  in  which  it  is  payable.  "  The  drawer,"  says 
Lord  Kingsdown,  "  by  his  contract  undertakes  that  the  drawee 
shall  accept  and  shall  afterwards  pay  the  bill,  according  to  its  tenor, 
at  the  place  of  domicile  of  the  drawee  if  it  be  drawn  and  accepted 
generally,  at  the  place  appointed  for  payment  if  it  be  drawn  and 
accepted  payable  at  a  different  place  from  the  place  of  the  domicile 
of  the  drawee.  If  this  contract  of  the  drawer  be  broken  by  the 
drawee,  either  by  non-acceptance  or  non-payment,  the  drawer  is 
liable  for  payment  of  the  bill,  not  where  the  bill  was  to  be  paid  by 
the  drawee,  but  where  he,  the  drawer,  made  his  contract,  with  in- 
terest, damages,  and  costs,  as  the  law  of  the  country  where  he  con- 
tracted may  allow."  Whatever  may  be  the  respect  to  which  an 
opinion  of  the  Judicial  Committee  of  the  Privy  Council  may  be 
entitled,  the  authority  which  would  otherwise  attach  to  the  state- 
ment of  the  law  contained  in  the  foregoing  judgment  is  materially 
diminished  by  the  fact  that  it  was  unnecessary  to   the  decision   of 


oOH  BILL    OF    EXCHANGE. 


No.  13.  —  Rouquette  v.  Overmann,  L.  E.,  10  Q.  B.  541,  542 


[*541]  the  case  then  before  the  Court.  *  When  the  ca.se  of  Allen 
v.  Kcmblc  is  more  fully  looked  at,  it  will  be  seen  that  the 
question  there  turned,  not  on  any  disputed  liability  on  a  bill  of  ex- 
change, but  on  a  disputed  right  of  set-off  in  a  case  of.  debtor  and 
creditor.  The  facts  were  simply  these:  A.,  residing  in  Demerara, 
drew  a  bill  on  B.,  residing  in  Scotland,  payable  to  C.'s  order  in 
London,  and  C.  indorsed  it  to  D.,  residing  in  Demerara,  who  indorsed 
it  to  E.,  resident  in  London.  B.  accepted  the  bill,  making  it  payable 
at  a  banker's  in  London.  When  the  bill  arrived  at  maturity,  V>. 
wras  the  holder  of  an  overdue  acceptance  of  E.,  the  last  indorsee  and 
holder,  who  in  the  meantime  had  become  bankrupt,  and  he  claimed 
to  set  off  the  amount  of  this  acceptance,  as  he  was  entitled  to  do, 
against  his  liability  on  his  own  acceptance.  To  avoid  this  right  of 
set-off,  the  assignees  of  the  bankrupt,  instead  of  suing  the  acceptor, 
brought  their  action  against  the  drawer  and  an  indorser  in  Deme- 
rara. But  they  were  foiled  in  an  unexpected  manner.  By  the 
Roman-Dutch  law,  the  law  of  Demerara,  a  surety  called  upon  to 
pay  on  default  of  his  principal  is  entitled  to  the  benefit  of  any  cross 
claim  which  the  principal  may  have  against  the  creditor.  Taking 
advantage  of  this,  the  defendants,  not  at  all  contesting,  as  indeed 
they  could  not  for  a  moment  contest,  their  liability  on  the  bill, 
claimed,  being  sued  in  Demerara,  the  benefit  of  the  local  law,  and 
insisted  on  their  right  to  set  off  the  amount  of  the  bankrupt's  un- 
paid acceptance  in  the  hands  of  their  principal,  the  acceptor  of  the 
bill  on  which  they  were  sued,  against  their  liability  on  the  bill,  a 
right  which  they  would  not  have  had  by  the  law  of  England.  The 
colonial  Court  disallowed  the  claim,  but  its  decision  was  afterwards 
reversed  by  the  Judicial  Committee  of  the  Privy  Council,  in  our 
opinion  most  properly,  so  far  as  the  result  is  concerned.  But  the 
decision  had,  obviously,  nothing  to  do  with  the  law  relating  to  bills 
of  exchange.  It  was  simply,  as  we  have  said,  a  question  as  to  the 
applicability  of  the  law  of  Demerara,  as  to  set-off,  to  a  case  of  prin- 
cipal and  surety  on  a  debt  of  the  principal  arising  in  a  country 
where  a  different  law  prevailed.  Nothing  turned  on  the  law  as  to 
bills  of  exchange.  The  question  would  have  been  precisely  the 
same  if  the  action  against  the  parties  in  Demerara  had  been 
[*542]  *  brought  on  a  guarantee  given  by  them  in  respect  of  goods 
supplied  to  a  party  in  this  country. 
The  ease  of  Gibbs  v.  Fremont,  in  which  the  Court  of  Exchequer 
adopted  and  acted  upon  the  law  laid  down  by  Lord  Kingsdown  in 
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Allen  v.  Ivemblc  is  more  to  the  present  purpose,  as  the  decision 
t:i  ire  turned  on  the  law  applicable  to  hills  of  exchange.  A  bill 
having  been  drawn  in  California  on  a  party  resident  at  Washington, 
without  interest  being  reserved  on  the  face  of  it,  in  an  action  against 
the  drawer  by  a  holder  in  this  country,  acceptance  having  been  re- 
fused, it  was  held  that  the  holder  was  entitled  to  interest  according 
to  the  rate  current  at  California. 

Without  expressing  any  opinion  as  to  the  soundness  of  this  view, 
it  is  sufficient  to  observe  that  the  question  in  the  present  case  turns., 
not  upon  what  may  be  the  rights  and  liabilities  of  indorser  and  in- 
dorsee in  regard  to  damages  on  non-payment  of  the  bill,  but  on  the 
time  of  presentment  for  payment  and  notice  of  dishonour.  Now, 
as  has  already  been  observed,  it  is  well  settled  that  the  time  when 
a  bill  becomes  due  depends  on  the  lex  loci  solutionis,  and  it  is  equally 
certain  that  presentment  for  payment  before  a  bill  is  due  in  point 
of  law  is  inoperative  to  affect  an  antecedent  party.  It  was  so  ruled 
by  Lord  Kenyon  in  Wiffen  v.  Roberts,  1  Esp.  at  p.  262  ;  5  R.  E.  737, 
and  the  law  has  never  been  questioned.  It  is  equally  clear  that 
until  presentment  for  payment  has  been  effectually  made,  notice  of 
dishonour  cannot  be  effectually  given. 

Tbe  case  of  Rothschild  v.  Currie,  1  Q.  B.  43  ;  10  L.  J.  Q.  B.  77, 
in  this  Court,  establishes  the  position  that  where  a  bill,  payable  in 
a  foreign  country,  is  drawn  and  indorsed  in  this  country,  the  suffi- 
ciency of  the  notice  of  dishonour  must  depend  on  the  law  of  the 
place  of  payment ;  and  consequently  that  notice  of  dishonour,  good 
by  the  law  of  France,  in  which  country  the  bill  in  that  case  was 
payable,  though  beyond  the  time  within  which  such  notice  must 
have  been  given  according  to  English  law,  was  sufficient  to  fix  the 
indorser.  The  same  point  arose  in  Hirschfeld  v.  Smith,  L.  R.,  1  C.  P. 
340  ;  35  L.  J.  C.  P.  177,  and  was  decided  by  the  Court  of  Com- 
mon Pleas  on  the  authority  of  Rothschild  v.  *  Currie,  though  [*543] 
also  on  the  further  ground  that,  assuming  that  the  contract 
between  indorser  and  indorsee,  on  a  bill  indorsed  in  England,  is  to  be 
governed  by  the  law  of  England,  and,  therefore,  notice  of  dishonour, 
as  required  by  the  law  of  England,  is  necessary,  yet  that  reasonable 
notice  is  ail  that  is  required ;  and  though,  as  regards  inland  bills, 
what  is  reasonable  time  has  become  fixed  by  practice  and  legal 
decision,  as  regards  bills  payable  in  a  foreign  country,  what  is  a 
reasonable  time  must  depend  on  circumstances,  and  that  the  law  of 
the  country  where  the  bill  is  payable  affords  a  safe  criterion,  and 
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notice  given  according  to  it  may  be  taken  to  be  reasonable  notice. 
It  cannot  be  disputed  that  notice  of  dishonour  as  given  in  this  case, 
would  have  been  good  and  sufficient  according  to  the  law  of  France. 
It  follows,  upon  the  authorities  referred  to,  that  it  must  be  held  to 
have  been  sufficient  as  between  the  holder  and  the  antecedent  par- 
ties to  the  bill  in  an  action  brought  in  this  country. 

Moreover,  if  it  be  once  established  that,  on  the  dishonour  of  a  bill 
of  exchange  payable  in  a  foreign  country,  the  notice  to  be  given 
to  the  drawer  or  indorser  should  be,  with  reference  to  time  and  to 
the  required  formalities,  in  conformity  with  the  law  of  the  place 
of  payment,  a  further  ground  presents  itself  for  deciding  against 
the  defendants  in  the  present  case.  By  the  law  of  France,  before 
notice  of  dishonour  can  be  given,  a  protest,  accompanied  by  certain 
prescribed  formalities,  made  through  the  intervention  of  a  notary 
public,  is  indispensably  necessary :  see  Art.  162  of  the  Code  de 
Commerce.  And  by  Article  165  of  the  same  code,  it  is  of  this  pro- 
test that  the  holder  must  give  notice  to  the  drawer  or  indorser 
whom  he  proposes  to  make  liable.  But,  by  the  special  law  by 
which  the  bill  now  in  question  was  affected,  the  protesting  of  all 
bills  coming  within  its  operation  was  expressly  prohibited  till  the 
expiration  of  the  additional  time  for  payment  allowed  by  way  of 
indulgence  to  the  acceptors.  It  is  admitted  that  this  bill  was  pro- 
tested at  the  earliest  time  which  the  existing  law  admitted  of,  and 
that  due  diligence  was  used  in  giving  notice  to  the  defendants' from 
the  time  of  making  the  protest. 

On  these  grounds  we  are  of  opinion  that  the  presentment  for 
payment  was  made,  and  the  notice  of  dishonour  given,  at 
[*544]    the   *  right  time,  and  that  the  foundation  on  which  the 
defence  rests  consequently  fails. 

Our  judgment,  therefore,  must  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

ENGLISH  NOTES. 
It  will  be  observed  that  the  discussion  of  Allen  v.  Kemble  and  Gibbs 
v.  Fremont  in  the  above  judgment,  suggests  that  there  may  still  be  room 
for  argument  upon  the  question  —  by  what  Law  is  the  measure  of  the 
liability  of  the  drawer  to  be  determined  (a)  in  the  case  of  non-accept- 
ance or  (b)  in  the  case  of  non-payment  by  the  drawee.  The  opinion  of 
Lord  Kingsdown  given  in  Allen  v.  Kemble  is  fully  cited  in  the  prin- 
cipal case.  That  of  Alderson,  B.,  in  Gibbs  v.  Fremont,  was  (so  far  as 
relates  to  the  general  question)   as  follows  (22  L.  J. Ex.  304):    "The 
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general  rule  in  all  cases  like  the  present  is,  that  the  lex  loci  con- 
tractus is  to  govern  in  the  construction  of  the  instrument,  hut  that 
applies  only  when  the  contract  is  not  express;  if  it  is  special,  it 
must  be  construed  according  to  the  express  terms  in  which  it  is 
framed.  Now,  a  bill  drawn  on  a  third  person  in  discharge  of  a 
present  debt  is,  in  truth,  an  offer  by  the  drawer  that  if  the  payee 
will  give  time  for  payment,  he  will  give  an  order  on  his  debtor  to 
pav  a  given  sum  at  a  given  time  and  place.  The  pa}ree  agrees  to 
accept  this  order,  and  to  give  the  time,  with  a  proviso  that  if  the 
acceptor  does  not  pay,  and  he,  the  payee,  or  the  holder  of  the  bill 
gives  notice  to  the  drawer  of  that  default,  the  drawer  shall  pay  him 
the  amount  specified  in  the  bill,  with  lawful  interest.  This  is,  then, 
the  contract  between  the  parties.  If  the  interest  be  expressly  or  by 
necessary  implication  specified  on  the  face  of  the  bill,  then  the 
interest  is  governed  by  the  terms  of  the  contract  itself;  but  if  not, 
it  seems  to  follow  the  rate  of  interest  of  the  place  where  the  con- 
tract is  made." 

Notwithstanding  the  reserve  expressed  in  the  principal  ease  as  to 
the  doctrine  of  the  two  cases  above  cited,  they  furnish  high  authority 
for  the  proposition  that  the  liability  of  the  drawer  is  to  be  measured 
by  the  lex  loci  contractus;  I.e.,  the  place  where  the  bill  is  drawn. 
But  the  proposition  may  admit  of  criticism.  In  Gibbs  v.  Fremont, 
thb  bill  had  been  refused  acceptance;  and  it  is  possible  that  this 
masT  make  a  difference  in  regard  to  the  measure  of  the  drawer's 
liability.  For,  although  it  is  clear  that  there  is  only  one  contract 
made  by  the  drawer,  namely,  that  the  drawee  shall  accept  the  bill 
when  duly  presented  for  acceptance,  and  shall  pay  it  when  duly 
presented  for  payment,  Whitehead  v.  Walker  (1842),  (J  M.  &  W.  506, 
11  L.  J.  Ex.  1G8;  yet,  where  the  bill  has  been  duly  accepted,  the 
liability  of  the  drawer  may  have  become  modified  by  relation  to  that 
which  has  been  undertaken  by  the  acceptor.  And  in  that  case,  the 
law  of  the  place  where  the  bill  is  drawn  fails  to  supply  the  whole 
of  the  data  for  ascertaining  the  liability  of  the  drawer.  The  con- 
tract of  the  acceptor  —  at  all  events  so  far  as  relates  to  the  time  of 
payment  and  presentmert  allowed  by  the  law  of  the  place  of  per- 
formance—  becomes  incorporated  into  the  contract  of  all  parties.  This 
is  the  decision  of  the  principal  case.  And  the  judgment  further 
suggests  the  question  whether  the  whole  contract  of  the  acceptor  as 
interpreted  by  the  law  of  the  place  of  performance  is  not  to  form  the 
measure  of  the  liability  of  all  parties  whose  liability  is  subsidiary  to 
that  of  the  acceptor. 

As  to  the   measure  of  damages   incurred  by  dishonour,   see  No.  43 
infra  (In  re  General  South  American  Co.),  and  notes  tnert^ 
vol.  iv.  — 20 
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AMERICAN    NOTES. 

"A  little  confusion  has  crept  into  some  of  the  books,  because  of  a  failure 
to  note  tin-  distinction  between  the  contract  of  the  drawer  of  a  bill  or  the 
indorser  of  ;i  note,  and  thai  of  the  acceptor  of  a  bill  or  the  maker  of 
a  note.  The  contracl  of  the  acceptor  of  a  l>ill  binds  him  to  pay  al  the 
place  of  acceptance  or  place  named  for  payment;  and  his  contract,  like  thai 
of  the  maker  dl'  a  promissory  note,  is  governed  by  the  law  of  the  place  of 
payment,  that  being  the  place  where  his  contract  is  to  be  performed."  limit 
v.  Standart,  15  Indiana,  33 ;  77  Am.  Dec.  79.  Precisely  to  the  same  effect,  Everett 
v.  Vendryes,  19  New  York.  t36.  "The  general  principle  as  to  contracts  made 
in  one  place  to  be  performed  in  another  is  well  settled.  They  arc  to  be  gov« 
••rued  by  the  law  of  the  pi  are  of  performanc<  ."'  Taney,  C.  J.,  in  Andrews  v. 
Pond,  13  Peters  (United  States  Sup.  Ct.),  63.  See  Pierce  v.  Indset h,  100  United 
Mates,  546;  Shoe  8f  L.  N.  Bunk  x.  Wood,  142  Massachusetts,  567 ;  Hydev. 
Goodnow,  3  New  York,  266 ;  Freesev.  Brownell,  35  New  Jersey  Law,  285;  b» 
Am.  Rep.  239;  Freeman's  Bank  v.  Ruekman,  l'i  Grattan  (Virginia),  1-J<>; 
Thompsons.  Kelcham,  8  Johnson  (New  York).  190;  5  Am.  Dec.  332 ;  Frazier 
v.  Warfield,%  Smedes&  .Marshall  (Mississippi),  l'l'o.  So  the  question  of  nego- 
tiability is  determined  by  the  law  of  the  place  of  payment.  Freeman's  Bank 
v.  Ruekman,  supra;  Shoe  &,•  L.  N.  Bunk  x.  Wood,  supra;  Slix  v.  Mathews,  uM 
Missouri,  371.  In  Hibernia  Nat.  Bankv.  Lacombe,S4  New  York,  367 ;  38  Am. 
Rep.  518,  the  rule  is  thus  stated  ;  «  A  bill  of  exchange  is  to  lie  construed  ac- 
cording to  the  laws  of  each  place  at  which  the  contract  contemplates  that 
something'  is  to  lie  done  by  either  of  the  parties."  Citing  and  quoting  from 
the  principal  case,  and  Robinson  x.  Bland,  1  Wm.  Bl.  256;  also  Dickinson  v. 
Edwards,  77  New  York,  573  ;  33  Am.  Rep.  671,  holding  that  the  law  of  the  place 
of  payment  in  respeel  to  the  rate  of  interest  must  prevail,  as  is  the  general 
rule  here. 

Mr.  Daniel  (1  Negotiable  Instruments,  §  896)  states  the  rule  to  be  that 
the  acceptor's  position  is  analogous  to  that  of  the  maker  of  a  note,  and  his 
liability  is  regulated  by  the  law  of  the  place  of  payment,  and  that  is  where  by 
its  terms  the  bill  is  made  payable,  or.  if  silent  on  that  point,  the  place  where 
it  is  accepted. 

In  Tilden  x.  Blair.  21  Wallace  (United  States  Sup.  Ct.),  241.  a  draft  was 
dated  and  drawn  in  Illinois  on  a  resident  of  Xew  York,  and  accepted  and 
payable  in  the  latter  State,  for  the  accommodation  of  the  drawer,  ami  returned 
to  him  for  negotiation  in  Illinois.  This  was  held  an  Illinois  contract  bee 
of  ••  the  controlling  fact  that  before  the  acceptance  had  any  operation  —  before 
the  instrument  became  a  bill  — the  defendants  sent  it  to  Illinois  for  the  pur- 
pose of  having  it  negotiated  in  that  State,  —  negotiated.it  must  be  presumed, 
at  such  a  rate  of  discount  as  by  the  law  of  that  State  was  allowable.  What 
more  cogent  evidence  could  there  lie  that  it  was  intended  to  create  an  Illinois 
bill?"'  In  Dickinson  x.  Edwards,  77  Xew  York,  573,  this  ca>e  was  dist i:«- 
guished  from  the  general  current  of  the  decisions  on  the  ground  that  "the 
naming  of  New  York  City  as  the  place  of  payment  was  an  incidental  circum- 
stance for  the  convenience  of  the  acceptors,  or  to  help  the  negotiation,  and 
no!  as  an  essential  part  of  the  contract,  or  with  the  intent  to  affix  a  legal  con- 
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sequence  to  the  instrument."  The  principle  of  Tilden  v.  Blair  was  followed 
in  Wayne  County  Sav.  Bank  v.  Low,  81  New  York,  566;  37  Am.  Rep.  533, 
where  i  I  was  held  that  "  it  cannot  be  contended  that  a  party  who  goes  into 
another  State  and  there  makes  an  agreement  with  a  citizen  of  that  State  for 
the  loan  or  forbearance  of  money,  lawful  by  the  law  of  that  State,  can  render 
his  obligation  void  by  making  it  payable  in  another  State  according  to  whose 
laws  the  contract  would  be  usurious.'.' 

••  II  is  well  settled  that  the  time  when  a  bill  or  note  becomes  due  depends 
upon  the  lex  loci  solutionis."  Citing  the  principal  case.  Bigelow  on  Bills  & 
Notes,  p.  343. 


No.  14.  —  Tx   re  WHITAKER. 
(C.  .v.  1889.) 

RULE. 

A  promissory  note  given  without  consideration  does 
not  create  any  obligation  at  law  or  in  equity  in  favour 
-of  the  payee. 

In  re  Whitaker. 

42  Ch    I).  119-128  (s.  c.  58  L.  .1    Ch.  4*7  ;  61   L.  T.  102;  :57  W.  R.  673). 

This  was  a  petition  presented  by  Mr.  Thomas  Holden  in  the  [110] 
matter  of  the  above-mentioned  lunatic,  Mr.  T.  S.  Whitaker, 
and  asking  for  the  payment,  out  <>f  the  fund  in  Court  to  the  credit 
of  the  lunatic,  of  the  sum  of  £35,000,  the  balance  which  the  peti- 
tioner claimed  to  be  due  to  him  upon  a  promissory  note  for  £50,000 
given  to  him  by  Mr.  T.  S.  Whitaker,  before  he  was  found  to  be  of 
unsound  mind.  The  circumstances  under  which  the  claim  was 
made  were  as  follows:  Mr.  Whitaker  was  a  gentleman  of  consider- 
able  wealth,  living  near  Brough  in  the  East  Riding  of  Yorkshire. 
He  had  a  first  cousin  once  removed,  Mr.  William  Liddell  by  name, 
who  was  ;t  barrister,  though  not  in  practice,  and  a  very  wealthy 
man,  having  large  and  valuable  building  estates  at  Hull, 
where  he  also  carried  on  the  business  of  *a  shipowner  in  [*  120] 
offices  belonging  to  Mr.  Whitaker,  and  where  one  Mr.  Fill- 
ingham  was  his  agent,  Mi-.  Liddell  was  a  bachelor,  and  bis  only 
relatives  besides  Mr.  Whitaker  were  the  children  of  a  deceased 
brother,  with  whom  all  intimacy  bad  for  some  time  ceased,  and 
certain  other  first  cousins  once  removed,  with  whom  he  was  not 
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on  friendly  terms.  Mr.  Holden  was  a  solicitor  practising  at  Hull, 
who  had  been  an  old  friend  of  Mr.  Liddell  and  his  family  for  more 
than  forty  years. 

On  the  23rd  day  of  February,  1878,  Mr.  Liddell  made  his  will, 
and  thereby,  after  giving  a  legacy  of  £5000  to  Mr.  Fillingham,  he 
gave  and  devised  all  his  real  and  personal  estate,  which  was  nearly 
£400,000  in  value  to  Mr.  Whitaker  absolutely,  and  appointed  him 
and  Fillingham  his  executors.  Shortly  after  making  this  will. 
Mr.  Liddell  gave  it  to  Fillingham  for  safe  custody  in  his  office  at 
Hull,  where  it  remained  until  August,  1885,  when  Mr.  Liddell  took 
it  away,  saying  that  he  proposed  altering  it. 

On  the  10th  of  October,  1885,  Mr.  Liddell  was  seized  at  Dover, 
where  he  was  residing,  with  an  attack  of  angina  pectoris  ;  and  he 
died  on  the  morning  of  the  11th  of  October. 

Fillingham  arrived  at  Dover  on  the  12th  of  October,  and  took 
possession  of  the  will  and  papers  of  the  deceased.  With  the  will 
was  found  a  second  will,  entirely  in  the  handwriting  of  Mr.  Liddell, 
but  unexecuted,  and  without  any  date  except  "  1885,"  whereby,  la- 
had  purported  to  give  the  whole  of  his  real  and  personal  estates 
(subject  to  a  legacy  of  £5000  to  Fillingham),  to  the  petitioner  Mr. 
Holden,  and  to  appoint  him  and  Fillingham  his  executors. 

It  appeared  on  the  morning  of  his  seizure,  and  after  he  had 
rallied  slightly,  Mr.  Liddell  had  told  his  medical  attendant,  Dr. 
Parsons,  that  he  had  a  little  business  which  he  should  like  to 
transact ;  but,  having  regard  to  his  condition,  the  doctor  advised 
him  to  wait  till  the  morning,  and,  in  the  result,  the  business  never 
was  transacted.  It  was  believed  that  the  business  which  the  testa- 
tor desired  to  transact  was  the  execution  of  the  unsigned  will. 

Mr.  Whitaker  after  the  death  of  Mr.  Liddell  went  to  Hull,  and 
saw  the  petitioner  twice,  viz.,  on  the  15th  and  16th  of  October. 
On  the  first  occasion,  the  petitioner  told  him  of  the  exist- 
[*  121]  ence  of  *  the  unexecuted  will,  and  on  both  occasions  Mr. 
Whitaker  stated  to  the  petitioner  that  he  intended  to  give 
effect  to  what  he  believed  had  been  the  intentions  of  the  testator, 
and  substantially  to  benefit  the  petitioner.  On  the  first  occasion 
this  was  said  by  Whitaker,  in  the  presence  of  his  own  solicitor,  Mr. 
Henry  Wilson. 

On  the  28th  of  November,  1885,  the  petitioner  received  from  Mr. 
T.  S.  Whitaker  a  promissory  note  in  his  own  handwriting,  dated  the 
17th  of  November,  1885,  and  in  the  following  terms  :  "  On  demand 
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I  promise  to  pay  to  Mr.  Thomas  Holden,  or  order,  Fifty  thousand 
pounds,  value  received.  —  T.  Stephen  Whitaker." 

This  promissory  note  was  inclosed  in  a  letter  to  the  following 
effect :  "  Inclosed  you  will  find  a  promissory  note  for  £50,000,  that 
being  the  amount  which,  after  due  consideration,  I  wish  you  to 
consider  as  a  legacy  to  you  under  the  will  of  my  cousin  the  late 
Mr.  William  Liddell.  It  will  not  he  convenient  for  me  to  pay  the 
amount  down,  but  I  will  do  so  by  instalments,  for  which  you  will 
be  kind  enough  to  send  me  receipts,  at  the  same  time  indorsing 
each  payment  on  account  on  the  back  of  the  note.  You  will  per- 
haps also  send  me  the  informal  document  in  the  late  Mr.  "William 
Liddell's  handwriting." 

The  petitioner  sent  the  unexecuted  document  to  Mr.  Whitaker, 
and  he  subsequently  received  from  Mr.  Whitaker,  through  Mr. 
Henry  Wilson,  three  instalments  of  £5000  each  on  account  of  the 
promissory  note.  These  instalments  were  respectively  paid  on  the 
2nd  of  March,  the  27th  of  July,  and  the  9th  of  November,  1886, 
and  on  each  of  such  occasions  the  petitioner  signed  a  separate  re- 
ceipt on  account,  and  an  indorsement  of  the  payment  on  account 
upon  the  promissory  note. 

In  the  month  of  December,  1886,  Mr.  Whitaker  was  taken 
seriously  ill,  his  mind  became  affected,  and  before  any  further 
payment  had  been  made  on  account  of  the  promissory  note  he 
was  found  of  unsound  mind  upon  an  inquisition  of  lunacy  held 
in  February,   1888. 

A  committee  of  his  estate  was  appointed  in  duly,  1888,  and  there 
were  now  funds  in  Court,  part  of  his  property,  standing  to  the 
credit  of  the  lunatic  to  the  amount  of  upwards  of  £  177,000. 

The  lunatic  was  married  but  never  had  any  children.      So  long 
as  lie  was  of  sound   mind   he   recognised   the  petitioner's 
claim;  *  and  his  wife,  who  was  his  sole  next  of  kin,  con-  [*122] 
sentecl  to  this  application.      The  petition  was  presented  in 
pursuance  of  liberty  given  by  the  Court  of  Appeal  on  tin-  26th  of 
February,  1889. 

From  the  evidence  in  support  of  the  petition  it  appeared  that 
although  the  lunatic  was  not  capable  of  managing  his  affairs  be- 
cause of  delusions  with  regard  to  his  bodily  state,  and  the  hold 
which  those  delusions  had  upon  him,  he  was  capable  of  a  clear 
understanding  of  all  matters  of  business,  and  of  expressing  an 
intelligent   wish   concerning  them  ;    and  that   he    had  been  told 
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of   Mr.   Holden's   claim,   and   had   said   in    writing,   "1    consider 
Holden's  claim  for  the  balance  of  the  note  for  £50,000  to  b< 

just  one." 

Koine).  Q.  C,  and  Macnaghten,  in  support  of  the  petition:  — 

First,  the  Court  will  discharge  out  of  a  lunatic's  estate  a  moral 
obligation  incurred  and  partly  discharged  by  the  lunatic  himself 
before  he  became  of  unsound  mind.  ///  re  ETewson,  -]  L.  J.  Ch. 
825.  And  this  principle  is  illustrated  in  numerous  cases  arising 
out  of  gifts  to  charities. 

Although  the  sum  asked  for  appeals  huge,  the  great  wealth  of 
the  lunatic  must  be  taken  into  consideration,  and  there  is  also  the 
circumstance  that  he  is  intelligent  on  matters  of  business,  and 
himself  desires  that  the  moral  obligation  he  has  incurred  should 
he  discharged. 

Secondly,  the  lunatic,  while  sane,  gave  to  Mr.  Holden  a  docu- 
ment which  on  the  face  of  it  conferred  a  legal  right  ;  and  equity 
will  give  effect  to  a  voluntary  instrument  creating  a  valid  legal 
obligation,  although  it  effects  no  transfer  of  property.  Ellison  v. 
Ellison,  1  W.  &  T.  6th  ed.  p.  333.  Prima  facie,  a  promissory  note 
imports  valid  consideration,  so  that  the  onus  is  not  on  a  person 
who  sues  on  a  promissory  note  in  the  first  instance  to  prove  con- 
sideration; it  lies  on  the  defendants  to  plead  and  to  prove  want  of 
consideration.  In  administering  the  estate  of  a  testator  the  Courts 
will  regard  a  promissory  note,  although  given  without  consideration, 
as  giving  a  claim  in  the  nature  of  a  debt,  which  is  payable  out  of 
the  estate  of  the  deceased  in  priority  to  legatees  though  not  to  the 
prejudice  of  creditors.  Dawson  v.  Kearton,  3  Sin.  &  Giff.  186  ; 
25  L.  J.  Ch.  166.  In  that  case  the  Vice  Chancellor  says, 
[*123]  3  Sm.  &  Giff.  191:  *"If  a  voluntary  obligation,  in  the 
nature  of  a  debt,  is  treated  as  payable  in  preference  t< 
legatees,  who  are  also  mere  volunteers  without  anything  of  the 
nature  of  an  obligation  or  debt  binding  the  testator  himself,  the 
principle  would  seem  to  apply  as  much  to  a  promissory  note  by 
which  the  testator  voluntarily  bound  himself,  as  to  the  voluntary 
obligation  by  bond." 

[Cotton,  L.  J. :  A  bond  could  be  sued  upon  at  law.  a  promis- 
sory note  could  not.  Equity  would  cut  down  what  a  man  could 
<ret  at  law.  But  I  do  not  see  how  on  that  reasoning  it  would  give 
a  claim  to  a  holder  of  a  voluntary  promissory  note,  which  could 
not  be  sued  upon  at  law.  It  was  a  merciful  judgment  in  favour  of 
the  supposed  legatee.] 
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Other  cases  to  the  same  effect  are  Arthur  v.  Clarkson,  35  Beav. 
458;  Lloydv.  Cliune,2  Ciff.  441  ;  and  In  re  Richards;  Sinn  stow  v. 
Brock,  36  Ch.  I).  541  ;  56  L.  J.  Ch.  923. 

Perhaps  the  expression  "debt"  is  not  a  correct  one;  but  there  is 
no  real  distinction  in  equity  in  this  respect  between  a  voluntary 
promissory  not-'  and  a  voluntary  bund;  the  same  principles  are 
applicable  to  both,  and  as  to  voluntary  bonds  have  been  recognised 
since  the  days  of  Lord  Hardwicke.  Bamsden  v.  J<i<-h-x<in,  1  Atk. 
292,  294. 

Tweedy,  for  the  committee,  submitted  to  the  judgment  of  the  Court. 

1889.  April  16.     Cottox.  L.  J.:  — 

This  is  an  application  made  by  Mr.  Holden  for  the  payment  to 
him  of  a  sum  of  £35,000  as  the  balance  of  a  promissory  note 
given  to  him  by  Mr.  Whitaker  before  he  became  of  unsound  mind. 
The  petition  was  framed  on  the  footing  that  Mr.  Holden  claimed 
payment  as  a  debt,  and  in  my  opinion  that  view  was  wrong.  This 
promissory  not"  was  entirely  without  any  consideration  ;  it  was 
simply  a  bounty  by  Mr.  Whitaker  in  consequence  of  the  circum- 
stances to  which  1  have  adverted;  and  in  my  opinion  it  can  in  no 
way  be  considered  as  putting  Mr.  Holden  in  the  position  of  a 
■  creditor  of  the  estal  ■  of  the  lunatic.  It  was  indeed  contended 
that  there  were  several  eases  which  would  support  the 
view  that  *  in  administering  the  estate  of  a  testator  the  [*124] 
Courts  would  regard  a  promissory  note  without  considera- 
tion as  giving  a  claim  in  the  nature  of  a  debt;  and  in  support  of 
those  cases,  to  which  I  will  very  shortly  refer,  Mr.  Romer  called 
attention  to  the  fact  that  a  voluntary  bond  is  treated  as  con- 
stituting a  debt,  but  to  be  paid  after  all  the  debts  for  valuable 
consideration.  That  did  not  increase  the  rights  of  the  bolder  of  a 
voluntary  bond  from  what  they  were  at  law,  but  diminished  them, 
inasmuch  as  he  would  have  been  able  to  sue  at  law  as  the  holder 
of  a  voluntary  bond,  and  there  would  have  been  nothing  at  law-  to 
postpone  his  claim  to  other  debts.  But  at  law  there  cannot  pos- 
sibly be  any  claim  by  way  of  action  on  a  promissory  note  by  the 
original  person  to  whom  the  promissory  note  was  given  if  he  never 
gave  any  consideration  for  it.  Neither  in  law  nor  in  equity  can 
the  payee  under  a  promissory  note,  which  appears  on  the  facts 
before  the  Court  to  be  voluntary,  have  any  claim  as  a  creditor. 

Several  cases  were  referred  to,  but  one  has  not  really  to  consider 
any  case  like  this.      I  will  not  go  through  them  very  carefully,  but 
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it  will  be  right  to  refer  to  them  shortly,  for  the  purpose  of  examin- 
ing whether  they  do  lay  down  the  proposition  that  the  holder  of  a 
promissory  note  without  any  consideration  can  be  treated  in  equity 
as  having  a  claim  by  way  of  debt;  and  of  saying  that  if  they  do, 
then  I  dissent  from  that  proposition,  and  that  in  my  opinion  those 
cases,  if  they  turned  upon  that  proposition  and  s<>  decided  it,  are 
not  to  be  considered  as  laying  down  the  law  as  it  exists.  Two  of 
tin1  cases  were  before  Vice  Chancellor  Stuart.  Dawson  v.  Kearton 
was  one;  and  there, without  saying  whether  theVicE  Chancellor 
was  justified  in  doing  what  lie  did,  it  appears  to  me  that  he  based 
his  judgment  to  a  great  extent  upon  this,  that  there  was  a  com- 
promise, there  having  been  a  previous  promissory  note  which  was 
itself  voluntary,  but  on  which  some  question  had  been  raised  by  the 
holder  of  the  promissory  note,  and  the  maker  of  it  had  given  a  new 
note  in  exchange  for  the  original  note.  That  he  referred  to  in  his 
judgment  and  in  the  argument  as  one  of  the  grounds  of  his  deci- 
sion.    I  do  not   say  that    1    should   agree  with   that,   but   still   that 

may  have  been  the  ground  of  decision  in  that  case,  and   it 
[*  125]  is  *possible  that  the  Vice  Chancellor  did  not  mean  to 

lay  down   any   such    proposition    as    was   relied   upon    by 
Mr.  Romer. 

The  other  case  was  Lloyd  v.  Chune,«aA  there  it  is  very  doubtful 
to  my  mind  —  for  there  is  not  a  judgment  at  any  length  upon  it  — 
whether  the  Vice  CHANCELLOR  did  not  rely  upon  this,  that  tin- 
defendant  who  was  an  executor,  and  who  held  a  promissory  note  for 
the  benefit  of  the  plaintiff,  Miss  Lloyd,  had,  during  the  lifetime  of 
the  testator,  so  acted  in  respect  of  the  promissory  note,  by  payment 
of  interest  on  the  amount,  as  to  prevent  the  testator  making  any 
provision  by  way  of  legacy  for  this  lady,  and  had  thus  by  his  con- 
duct admitted  himself  to  be  indebted  to  her  as  executor  in  respect 
of  the  testator's  estate.  But  I  refer  to  that  for  the  purpose  of 
showing  that  there  may  have  been  other  circumstances  in  the  case. 
So  again  in  the  case  referred  to  of  Arthur  v.  Clarkson,  there  was  a 
trust  declared  of  real  estate  as  well  as  a  voluntary  promissory  note. 
and  the  deeds  relating  to  the  real  estate  were  deposited  to  secure 
the  promissory  note.  Now,  if  the  Judge  relied  on  that  I  think 
that  it  was  a  questionable  decision.  But  if  he  decided  that  the 
plaintiff  could  have  a  good  claim  as  a  creditor  in  respect  of  a  volun- 
tary promissory  note,  I  think  it  right  that  I  should  express  my 
dissent  from  the  authoritv  of  such  a  case.     Then  there  was  a  case 
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of  In  re  Richards;  Shenstone  v.  Brock.  I  do  not  think  that  Mr. 
Justice  Xorth  there  intended  to  lay  down  any  such  doctrine,*but 
it  is  in  my  judgment  unnecessary  carefully  to  consider  the  case, 
because  if  he  did  lay  down  any  such  doctrine  I  must  express  my 
dissent  from  the  view  of  the  Judge  on  that  question. 

Then  we  come  to  this.  This  was,  in  my  opinion,  a  mere  volun- 
tary gift  on  the  part  of  Mr.  Whitaker,  and  the  question  is  what 
ought  to  be  done  now  that  he  has  been  found  of  unsound  mind. 

We  have  full  evidence  of  the  circumstances  under  which  he  gave 
this  promissory  note  ;  and  the  only  thing  that  struck  me  was  that 
there  was  no  explanation  by  his  solicitor  as  to  what  took  place 
between  himself  and  Mr.  Whitaker  as  to  his  reason  for  giving 
the  note.  But  I  think,  on  the  whole,  looking  to  the  fact 
"that  at  that  time  there  was  no  suggestion  that  the  lunacy  [*1261 
had  commenced,  ami  that  Mr.  Whitaker  did  subsequently 
recognise  this  as  a  thing  lie  wished  t"  have  done,  that  we  ought  to 
consider  that  this  was  bis  voluntary  and  free  act.  There  can  be 
no  question  that  his  real  intention  was  to  make  a  voluntary  gift  to 
Mr.  Holden,  not  in  any  way  as  performing  any  obligation  by  way 
"i'  debt  or  claim  against  the  giver,  but  simply  as  a  matter  of  bounty 
which  he  felt  it  right  to  show  towards  Mr.  Holden  in  consequence 
of  the  circumstances  connected  with  his  becoming  residuary  legatee 
instead  of  Mr.  Holden.  Therefore,  although  at  one  time  I  thought- 
it  might  be  right  to  have  some  further  affidavit  by  the  solicitor  of 
Mr.  Whitaker,  1  do  not  think  we  ought  to  require  that. 

Then  ought  the  Court  to  perform  this  intended  bounty,  or  to 
enable  the  estate  of  the  lunatic  to  perform  what  he  intended  to  do 
for  Mr.  Holden  '.  Undoubtedly  the  Court  has  jurisdiction  to  do 
that,  because  we  often  (although  not  to  so  large  an  amount  as 
this)  give,  out  of  the  personal  estate  of  a  lunatic  that  which  is 
mere  bounty  on  his  part  when  we  see  that  it  is  in  accordance  with 
his  views  and  bis  declarations  before  he  became  lunatic.  Thai 
generally  occurs  in  the  case  of  charities  where  the  lunatic  lias  him- 
self, while  he  was  of  sound  mind,  supported  institutions  of  a  chari- 
table nature,  and  we  continue  that  support,  and  perform  for  him 
when  he  becomes  a  lunatic  that  which  we  can  see  was  his  own 
intention  while  of  sound  mind.  Here  the  amount  which  is  asked 
for  is  very  large,  and  at  first  sight  looks  somewhat  startling;  but 
then  we  must  recollect  that  the  lunatic,  who  was  already  a  rich 
man,  had,  in  consequence  of  the  accident  which  had  occurred,  got, 
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a  very  Large  personal  property,  stated  bo  be  something  like  £  100,000 
In  in y  opinion  we  should  be  perfectly  justified  in  simply  perform 
inc,  or  enabling  the  committee  of  the  Lunatic  to  perform,   foi    the 
lunatic  that  which,  when  he  was  of  sound  mind,  he  intended  to  do 

Then  th  ire  'Mine-  a  question  as  to  the  form  of  this   petition.     I 
understand  thai  the  wife  of  the  Lunatic  is  the  only  person  who 
represents  the  nexl  of  kin,  and  that  she  consents  to  this  applies 
tion.     The  committee  of  the  estate  also  appears  and  consents ;  but 

the  wife  has  not   been  served  with  the  petition,  and  does 
I  •  L27]  uot  '  appear  at  presenl  ;  and,  in  my  opinion,  the  form  of 

the  petition  is  one  which  ought  to  be  corrected.     I'-  ■ 
it  ought  to  be  the  petition  of  the  committee  asking  the  Courl  to 
authorize  him  to  make  this  payment  on  behalf  of  the  lunatic,  thai 
is  to  say,  out  of  the  lunatic'  A    1  3aid,  the  petition  was 

framed  on  the  footing  of  Mr.  Holden  being  a  creditor;  that  1  think 
was  wrong.  Even  if  he  were  a  creditor,  we  always  object  to  ci 
itors,  or  others  than  the  next  of  kin,  or  those  who  are  entitled  to 
represent  the  next  of  kin,  appearing  before  the  Master  in  Lui 
What  1  think  ought  to  be  done  in  order  to  show  that  we  do  not 
recognise  this  as  any  claim  by  way  of  debt,  is  that  the  committee 
of  the  estate  ought  to  be  joined  as  titioner;  and  then  tl 

consent   brief  oughl    to   be   delivered  on   behalf   of   the  w 
shown  to  the  registrar  before  the   order   is  drawn   up.     Subje<      bo 
that  we  will  make  the  order  that  the   £35,000  1" 
by  the  committee  to  Mr.  Holden. 

LlNDLEY,  L.  J.  :  — 

In  my  opinion  that  order  is  right. 

By  an  accident,  and  a  mere  accident,  Mr.  Liddell  died  ui 
such  circumstances  that  a  very  large  fortune  came  to  Mr.  Whitaker, 
which  apparently  was  intended  to  go  to  Mr.  Holden.  Mr.  Whitaker 
was  then  of  sound  mind,  and  he  had  the  feelings  of  a  gentleman. 
He  said  to  Mr.  Holden,  "I  won't  benefit  by  this  accident  to  tin- 
full  extent.  1  cannot  afford  not  to  benefit  by  it  at  all.  but  I  will 
make  you  a  present  of  £50,000;"  and  Mr.  Whitaker  gave  him  a 
promissory  note  for  that  amount,  and  afterwards  paid  three  instal- 
ments of  £5,000  each  as  they  became  due.  Mr.  Holden  now  asks 
for  the  balance. 

Now  I  take  it  to  be  quite  plain  in  point  of  law  that  the  paye 
a  promissory  note  for  which   there  was  no  consideration  is  not  in 
the  same  position  as  the  payee  of  a  voluntary  bond,  even  in  the 
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administration  of  a  solvent  estate.  The  payee  of  a  voluntary  bond 
<an  bring  an  action  on  the  bond  at  law;  the  payee  of  a  promissory 
note  for  which  there  is  no  consideration  cannot  maintain  an  action 
at  all  When  Mr.  Holden  puts  this  claim  forward  as  the  claim  of 
a  creditor  he  makes  a  mistake;  he  is  not  a  creditor.  But  it 
does  not  follow  because  he  is  not  a  creditor  that  *ther  L28] 

he  ought  nol  to  b  paid;  and  in  exercising  the  jurisdiction 
which  the  Court  has  over  the  property  of  the  lunatic,  the  Court 
will  see  that  the  honour  of  the  lunatic  is  upheld.  Mr.  Whitaker, 
a  right-minded,  liberal,  honourable  man,  wished  to  present  Mr. 
Holden  with  £50,000,  and  he  gave  him  £15,000  on  account  The 
unpaid  balance  is  a  debt  of  honour,  not  in  the  sense  of  a  gambling 
debt,  which  I  considi  i  dishonour,  but  a  debt  of  honour 

which  this  Court  ought  I  d  with   justice  d 

There  is  no  conflict  here  between  creditors  —  nothing  of  that  kind. 
There  is  a  very  large  fortune,  and  it  appears  to  me  right  in  the 
exercise  of  our  discretion  that  «  •  mould  order  this  3um  of  money 
to  be  paid. 

I  NGLISH    '    'I  ES 

As  an  elder  authority  for  the  rule  at  law  may  be  cited  Holliday 
v.  Atkinson  (1826),  5  B.  &  C.  .501,  8  Dow.  &  Ely.  L63.  "Where," 
Abbott,  C.J.  (o  B.  &  '  .  i>03  .  "a  note  i-  expressed  to  be  for 
value  received,  that  raises  ;i  presumption  "t"  legal  consideration  suf- 
ficient to  sustain  the  promise;  but  that  i>  a  presumption  only,  and 
ina\  be  rebutted.  This  note  was  given  to  a  boj'  only  nine  years 
old,  whose  father  was  living,  and  the  donor  was  in  a  state  of  imbe- 
cility, and  not  far  from  his  death.  Ir  then  became  a  question  for 
the  jury,  whether  the  note  was  given  upon  any  legal  consideration, 
and  I  think  that  the  direction  given  to  them  as  to  the  sufficiency  of 
gratitude  to  the   father  or  affection   to  the  son  \\:i-   improper." 

To  raise  tli  facie    presumption    of    consideration    it    if    not 

indeed  necessary  that   the  note  <>>r    bill)  should    ' spressed    to  be 

for  value  received,  the  law  implying  this  from  the  nature  of  the 
instrument  and  the  relation  of  the  parties  apparent  upon  i  .  Hatch 
v.  Tmyes  1840),  LI  \d.  &  El.  702.  But  in  regard  to  the  binding 
nature  of  the  instrument,  as  between  the  immediate  parties  to  it,  it 
is  unnecessary  to  cite  further  authority  for  the  proposition  that  a 
hill  ol  exchange  or  promissory  note  is  of  n<>  higher  or  differenl  effect, 
than  any  other  record  of  a  contract  in  writing. 

Thai  a  bare  promise-  i.e.,  a  promise  without  consideration  <t  the 
n<_r  solemnity  of  a  deed^c  mid  not  form  a  legal   ground  of  action, 
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is  a  fundamental  rule  of  English  law.  as  old  as  the  conflict  between  the 
lawyers  of  (lie  King's  Courts  and  the:  Canonists;  and  was  formulated 
"by  the  practice  of  citing  the  authority  of  the  Corpus  Juris  of  the  civil 
law  againsl  the  pernicious  doctrines  of  the  churchmen. 

But  in  Scotch  law,  and  probably  in  oilier  systems  where  the  canon 
law  was  admitted  as  a  source  of  authority  by  the  Courts  of  Law.  a 
promise  even  without  consideration  is  binding;  and  the  only  limit 
upon  the  effectual  operation  of  the  rule  is  that  such  a  promise  cannot 
be  proved  by  parol  evidence  ;  but  only  by  the  writ,  or  oath  in  litem  of 
the  promisor.  It  is  curious  that  there  is  Dothing  in  the  Bills  of 
Exchange  Act  1882  (which  applies  to  both  countries),  to  show  this 
fundamental  difference;  although  it  is  adverted  to  by  His  Honour 
.fudge  Chalmers,  4th  ed.,   p.  81. 

AMERICAN   NOTES. 

The  principle  stated  in  this  rule  is  elementary  and  universal.  1  Daniel  on 
Negotiable  Instruments,  §§  160, 162 ;  P<  asley  v.  BoatwrigJit,  2  Leigh  (Virginia), 
198;  Bourne  v.  Ward,  51  Maine,  191;  Bristol  v.  Warner,  V.)  Connecticut,?; 
Birclebackv.  Wilkin*.  22  Pennsylvania  State,  26;  Courtney  v.  Doyle,  10  Allen 
(Massachusetts),  123.  And  so  as  between  the  immediate  parties, or  as  to  sub- 
sequent parties  with  previous  notice,  want  or  failure  of  consideration,  in  whole 
or  in  part,  maybe  shown  by  parol.  Browne  on  Parol  Evidence,  §70:  Stackpoh 
v.  Arnold,  11  Massachusetts,  27  ;  <>  Am.  Dec.  L50  ;  Folsom  v.  Mussey,  8  Green- 
leaf  (Maine..  400;  23  Am.  Dec.  522;  West  v. Kelly,  1!)  Alabama,:]."):};  54  Am. 
Dec.  192;  Scott  v.  Sweet,  2  G.  Greene  (Iowa),  224.  So  accommodation  paper 
has  no  validity  as  between  the  maker  and  payee.  Second  Nat.  Bank  v.  Howe, 
10  Minnesota,  390 ;  12  Am.  St.  Rep.  711. 


Section  II.  —  Negotiation. 

No.  15.  — CURRIE    r.    MISA. 
(ex.  ch.  1875.) 

KULE. 

Where  a  negotiable  security  (whether  a  bill  of  exchange 
or  note  payable  at  a  future  clay,  or  a  cheque  or  note  paya- 
ble on  demand)  is  given  on  account  of  a  pre-existing  debt, 
the  creditor  taking  it  bond  fide  becomes  a  bond  fide  holder 
for  value,  to  the  effect  of  having  a  title  not  defeasible  by 
any  infirmity  of  title  in  the  debtor  or  any  previous  holder. 
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Currie  v.  Misa. 

L.  R.,  10  Ex.  153-171  (?.  c.  44  L.  J.  Ex.  94 ;  23  W.  R.  450),  affirmed  in  House  of  Lords, 
but  on  another  ground,  s.  72.  Misa  v.  Currie  (1870),  1  App.  Cas.  554  (s.  <:.  45  L.  J. 
Q.  I).  S52;  35  L.  T.  414;  24  W.  R.  1049). 

Appeal  by  the   defendant  against  the   decision  of   the     [153] 
Court  of  Exchequer,  refusing  to  grant  a  rule  nisi  to  set 
aside  the  verdict  entered  for  the  plaintiffs,  and  t<>  enter  a  verdict 
for  the  defendant,  or  a  nonsuit. 

The  action  was  brought  to  recover  £1999  3s.  upon  a  cheque  of 
the  defendant  and  interest  thereon. 

The  declaration  stated  that  the  defendant,  on  the  14th  of  Feb- 
ruary, 1373,  by  his  cheque  or  order  for  the  payment  of  money 
directed  to  Messrs.  Barnetts,  Hoares,  Hanburys,  <Sc  Lloyd,  bankers, 
required  them  to  pay  F.  de  Lizardi  &  Co.,  or  bearer,  £1999  3s.,  and 
that  the  plaintiffs  became  the  bearers  of  the  said  cheque,  and  the 
same  was  duly  presented  for  payment  and  was  dishonoured,  whereof 
the  defendant  had  due  notice,  but  did  not  pay  the  same. 

Pleas:    Inter  alia,  and  othly  — 

That  there  never  was  any  consideration  for  the  defend-      [154] 
ant's  making  or  paying  the  cheque,  and  that  the  plaintiffs 
became  and  are  the  bearers  of  the  cheque,  and  have  always  held 
the  same  without  having  given  any  consideration  fur  the  same. 

The  facts  proved  at  the  trial,  so  far  as  material  to  the  judgment 
of  the  Court  in  the  Exchequer  Chamber,  sufficiently  appear  from 
the  judgment  which  was  delivered  after  the  case  had  been  fully 
argued  and  time  taken  for  consideration. 

Feb.  11,  1875.     The  judgment  of  the  Court  (KEATING,     [160] 
Lush,  Quain,  and  Archibald,  J  J.,  Lord  Coleridge,  C.  J., 
dissenting)  was  delivered  by 

Lrs.fi,  J.  This  is  an  action  on  a  cheque,  dated  the  14th  of  Feb- 
ruary, 1873,  drawn  by  the  defendant  on  Messrs.  Barnett,  Hoare,  & 
Co.,  for  payment  of  £1999  3s.  to  Lizardi  &  Co.  or  bearer.  The 
material  plea  is  the  5th,  which  alleges  that  there  never  was  any 
ennsideration  for  the  defendant's  making  or  paying  the  cheque, 
and  that  the  plaintiffs  have  always  held  the  same  without  having 
given  any  consideration. 

We  think  it  must  be  assumed  on  the  facts  stated  in  the  case 
that  if  the  action  had  been  brought  by  Lizardi,  the  defendant 
would  have  had  a  good  answer  to  it,  on  the  ground  either  of  fraud 
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or  failure  of  consideration,  it  matters  not  which.  The  only  ques- 
tion therefore  is  whether,  under  the  circumstances  Btated,  the 
plaintiffs  are  to  be  considered  the  holders  of  the  cheque  for  value. 

The  material  facts  bearing  on  this  question  may  be  briefly  stated. 
The  defendant  had  purchased  of  Lizardi  &  Co.  hills  on  Cadiz,  which 
were  delivered  to  him  mi  the  ]  lth  of  February,  and  which,  accord- 
ing to  the  usual  course  of  business,  were  to  be  paid  for  on  the  next 
post  day,  the  14th.  Lizardi  was  at  this  time  largely  indebted  u> 
the  plaintiffs,  who  were  his  bankers,  on  both  his  drawing  account 
and  a  loan  account,  and  he  had  for  several  days  previously  to  and 
again  on  the  12th  of  February  been  pressed  for  payment  or 
[*161]  further  security.  On  the  13th  he  paid  in  various  *  cheques 
on  account  of  the  balance,  and  at  the  same  time  handed  t<» 
the  plaintiffs  the  document  set  out  in  paragraph  13  of  the  case, 
which  is  designated  a  "bill." 

On  the  morning  of  the  14th  notice  of  this  "bill."  described  as 
lying  due  at  the  plaintiffs',  was  left  at  the  defendant's  office,  and 
shortly  afterwards  the  cheque  in  question  was  paid  in  by  the  de- 
fendant to  the  plaintiffs'  bank,  and  the  "  bill "  given  up  to  him  in 
exchange  for  it.  The  amount  of  the  cheque  was,  together  with 
the  other  cheques  paid  in  by  Lizardi,  entered  to  the  credit  of 
Lizardi's  account,  and.  a  large  balance  still  remained  owing  to  the 
plaintiffs.  Soon  after  paying  in  the  cheque  the  defendant  heard 
that  Lizardi  had  stopped  payment,  and  he  at  once  instructed  his 
bankers  not  to  honour  the  cheque.  In  consequence  of  this  the 
cheque  was  returned  from  the  clearing-house  in  the  after-part  of 
the  day,  and  on  the  following  morning  (the  15th)  it  was  entered 
in  the  plaintiffs'  books  to  the  debit  of  Lizardi's  account. 

The  Court  below,  in  giving  judgment  for  the  plaintiffs,  pro- 
ceeded, partly  at  least,  upon  the  special  circumstance  that  the 
cheque  was  given  to  take  up  the  so-called  "bill,"  and  considered 
that  this  of  itself  formed  a  sufficient  consideration  to  entitle  the 
plaintiffs  to  recover.  The  argument  before  us,  however,  was  ad- 
dressed almost  entirely  to  the  broader  question,  namely,  whether 
an  existing  debt  formed  of  itself  a  sufficient  consideration  for  a 
negotiable  security  payable  on  demand,  so  as  to  constitute  the 
creditor  to  whom  it  was  paid  a  holder  for  value.  As  this  is  a 
question  of  great  and  general  importance,  and  as  our  opinion  upon 
it  is  in  favour  of  the  plaintiffs,  we  do  not  think  it  necessary  to  say 
more  with  reference  to  the  special  circumstance  adverted  to,  than 
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that  we  are  not  prepared  to  dissent  from  the  view  taken  upon  this 
question  by  the  Court  below. 

It  will,  of  course,  be  understood  that  our  judgment  is  based  upon 
what  was  admitted  in  the  argument,  namely,  that  the  cheque  was 
received  by  the  plaintiffs  bond  fide,  and  without  notice  of  any  in- 
iirmity  of  title  on  the  part  of  Lizardi.  We,  therefore,  for  the  pur- 
pose of  the  argument,  regard  the  so-called  "bill"  as  merely  an 
authority  to  the  defendant  to  pay  the  amount  to  Iizardi's  bankers, 
instead  of  paying  it  to  him,  and  treat  the  transaction  as  if  the 
cheque  had  been  paid  to  Lizardi,  and  he  had  paid  it  to 
*  the  plaintiffs,  not  in  order  that  he  might  draw  upon  it,  [*  162] 
but  that  it  should  be  applied  pro  tanto  in  discharge  of  his 
overdrawn  account. 

It  was  not  disputed  on  the  argument,  nor  could  it  be,  that  if 
instead  of  a  cheque  the  security  had  been  a  bill  or  note  payable  at 
a  subsequent  date,  however  short,  the  plaintiffs'  title  would  have 
been  unimpeachable.  This  has  been  established  by  many  author- 
ities, both  in  this  country  and  in  the  American  Courts.  It  has 
been  supposed  to  rest  on  the  ground  that  the  taking  of  a  negotia- 
security  payable  at  ;>  future  day  implied  an  agreement  by  the 
creditor  to  suspend  bis  remedies  during  that  period,  and  that  this 
constituted  the  true  consideration  which,  it  is  alleged,  the  law  re- 
quires  in  order  to  entitle  the  creditor  to  the  absolute  benefil  of  the 
.security.  The  counsel  for  the  defendant  accordingly  contended 
that  where  the  security  is  a  cheque  payable  on  demand,  inasmuch 
as  chis  consideration  is  wanting,  the  holder  gains  no  independent 
title  of  1  lis  own,  and  has  no  better  right  to  the  security  than  the 
debtor  himself  had. 

We  should  be  sorry  if  we  were  obliged  to  uphold  a  distinction 
so  refined  and  technical,  and  one  which  we  believe  to  be  utterly  at 
variance  with  the  general  understanding  of  mercantile  men.  And 
upon  consideration,  we  are  of  opinion  that  it  has  no  foundation 
either  in   principle  or  upon  authority. 

Passing  by  for  the  present  the  consideration  of  what  is  the  true 
ground  on  which  the  delivery  or  indorsement  of  a  bill  or  note  pay- 
able ;it  ;i  future  date  is  held  to  give  a  valid  title  to  a  creditor  in 
respect  of  a  pre-existing  debt,  and  assuming  that  it  is  the  implied 
agreement  to  suspend,  it  does  not  follow  that  the  legal  element  of 
consideration  i-  entirely  absent  where  the  security  is  payable  im- 
mediately.    The  giving  time  is  only  one  of  many  kinds  of  what 
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the  law  calls  consideration.  A  valuable  consideration,  in  the  sense 
of  the  law,  may  consist  either  in  some  right,  interest,  profit,  or 
benefit  accruing  to  the  one  party,  <>r  some  forbearance,  detriment, 
loss,  or  responsibility,  given,  suffered,  or  undertaken  by  the  other. 
Cum.  Dig.  Action  on  the  Case,  Assumpsit,  B.  1-15. 

The  holder  of  a  cheque  may  either  cash  it  immediately,  or  he 
may  hold  it  over  for  a  reasonable  time,  li'  he  cashes  it  immedi- 
ately lif  is  safe.  The  maker  of  the  cheque  cannot  after- 
[*  163]  wards  *  repudiate,  and  claim  back  the  proceeds  any  more 
than  he  could  claim  Lack  gold  or  bank  notes  if  the  pay- 
ment had  been  made  in  that  way  instead  of  by  cheque.  This 
was  decided  in  Watson  v.  Russell,  3  B.  &  S.  34  ;  31  L  J.  Q.  B  304, 
(affirmed  in  Ex.  Ch.  34.  L.  J.  Q.  15.  93),  with  which  v.<-  entirely  a  \ 

In  very  many  —  perhaps  in  the  great   majority  of  can- cheques 

arc  not  presented  till  the  following  day.  especially  where  they  are 
crossed,  and  this  usage  is  so  far  recognised  by  law  that  the  dra 
cannot  complain  of  its  not  having    been   presented   before,  even 
though  the  banker  stop  payment  in  the  interval.     The  loss  in  such 
a  case  falls  on  the  drawer  of  the  cheque,  and  not  on  the  holder. 

It  cannot,  we  think,  he  said  that  a  creditor  who  takes  a  cheque 
on  account  of  a  debt  due  to  him.  and  pays  it  into  his  banker  that 
it  might  be  presented  in  the  usual  course  instead  of  getting  it 
cashed  immediately,  dors  not  alter  his  position,  and  may  not  be 
greatly  prejudiced  if  his  title  could  then  be  questioned,  or  that  tin- 
debtor  does  not,  or  may  not.  gain  a  benefit  by  the  holding  over. 
If  this  subject  were  worth  pursuing  it  would  not,  we  think,  be 
difficult  to  show  that  there  is  no  sound  distinction  between  the 
two  kinds  of  securities  of  which  we  have  been  treating.  In  the 
course  of  the  argument  it  was  put  to  the  learned  counsel  for  the. 
defendant  whether  a  debtor  who  gave  his  own  cheque  in  payment 
of  a  pre-existing  debt  could  defend  an  action  upon  it  on  the  ground 
that  the  creditor  was  not  a  holder  for  value,  and  Mr.  Watkin  Wil- 
liams admitted  that  his  argument  must  go  to  that  extent,  and  yet 
it  lias  always  been  the  practice  to  sue  in  such  a  case  on  the  cheque 
as  well  as  on  the  original  debt,  and  no  such  defence  has.  as  far  as 
we  are  aware,  ever  been  attempted  to  be  set  up,  certainly  not 
successfully. 

But  it  is  useless  to  dilate  on  this  point,  for,  in  truth,  the  title  of 
a  creditor  to  a  bill  given  on  account  of  a  pre-existing  debt,  and 
payable  at  a  future  day,  does  not  rest  upon  the  implied  agreement 
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to  suspend  his  remedies.  The  true  reason  is  that  given  by  the 
C.urt  of  Common  Pleas  in  Belshaw  v.  Bush,  11  C.  B.  191 ;  22  L.  J. 
C.  P.  24,  as  the  foundation  of  the  judgment  in  that  case,  namely, 
that  a  aegotiable  security  given  for  such  a  purpose  is  a  conditional 
payment  of  the  debt,  the  condition  being  that  the  debt  re- 
vives if  the  security  is  not  realised.  *  This  is  precisely  [*  164] 
the  effect  which  both  parties  intended  the  security  to  have, 
and  the  doctrine  is  as  applicable  to  one  species  of  negotiable  secur- 
ity as  to  another;  to  a  cheque  payable  on  demand,  as  to  a  running 
bill  or  a  promissory  aote  payable  to  order  or  bearer,  whether  it  be 
the  note  of  a  country  bank'  which  circulates  as  money,  or  the  note 
of  the  debtor,  or  of  any  other  person.  The  security  is  offered  to 
the  creditor,  and  taken  by  him  as  money's  worth,  and  justice 
requires  that  it  should  be  as  truly  his  property  as  the  money 
which  it  represents  would  have  been  his  had  the  payment  been 
made  in  gold  or  a  Bank  of  England  note  And.  on  the  other  hand, 
until  it  has  proved  unproductive,  the  creditor  ought  not  to  be 
allowed  to  treat  it  .is  a  nullity,  and  to  sue  the  debtor  as  if  he  had 
given  no  security.  The  hooks  are  not  without  authorities  in 
favour  of  this  view,  although  the  point  has  not,  as  far  as  we  are 

aware,  1 o  directly  decided.     Story  lays  it  down  in  his  work  on 

Promissory  Notes,  sec.  186,  that  a  pre-existing  debt  is  equally 
available  as  a  consideration  as  is  a  present  advance  or  value  given 
for  the  note,  without  suggesting  any  distinction  between  a  note 
payable  after  date  and  one  payable  on  demand;  and  the  cases  of 
Poirier  v.  Morris,  2  E.  &  B.  89;  22  T,  J.  Q.  B.  313,  Watson  v. 
Russell,  before  cited,  Whistler  v.  Forster,  Xo.  10,  p.  330,  post,  14  C.  B. 
(X.  S. )  248  :  32  L.  J.  (J.  P.  161  and  others,  contain  clear  expressions 
of  opinion  the  same  way. 

On  tin;  part  of  the  defendant  the  case  of  Crofts  v.  Beal,  11  C.  V,. 
172;  20  L  J.  C.  P.  186,  was  strongly  relied  on,  where  it  was  held 
that  a  promissory  note  given  by  a  surety  for  payment  on  demand 
without  any  new  consideration  was  nudum  pactum.  Tt  is  suffi- 
cient to  say  of  that  case  that  the  note  was  payable  to  the  plaintiff, 
and  not  to  oiiler  ot  bearer,  and  was  not  therefore  a  negotiable 
security.  De  la  Chaumette  v.  Bank  of  England,  9  IV  &  C.  208, 
appears  at  first  sight  to  be  more  in  point,  but  there,  although  it 
appeared  us  between  the  plaintiff  and  0.,  by  whom  the  bank  note 
in  question  was  remitted  that  the  state  of  account  was  in  favour 
of   the    plaint  ill',   it    is   not  really   so,  for  the   note  had  not  been 
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[*  165]  remitted  in  payment,  but  merely  for  collection  jent 

and  the  Court  held  that  under  these  circumstances  the 
plaintiff  had  no  better  title  than  ( >.  For  the  n  one  we  are  of 
opinion  that  a  creditor  to  whom  a  negotiable  security  is  given  on 
account  of  a  pre-existing  debt  holds  it  by  an  indefeasible  title, 
whether  it  be  one  payable  at  a  future  time  or  on  demand,  and  that, 
therefore,  the  judgment  of  the  Court  below  ought  to  1>"  affirmed. 

My  Brother  Quain,  who  concurs  in  the  judgment,  desires  to  add 
that  he  does  not  adopt  all  the  reasoning  as  t<>  consideration. 

Lord  Colekidge,  C.  J.     In  this  case   I  am  unable  to  assent  to 
the  conclusion  at   which  the  other  members  of  the  Court  I. 
arrived.     I  am  painfully  conscious  of  the  great  weight  of  author- 
ity against  me,  but  as  at  last  I  remain  unconvinced,  it  is  my  duty 
to  say  so,  and  also  shortly  to  say  why. 

I  need  not  repeat,  because  I  entirely  assent,  and  cannot  add  bo 
the  statement  of  the  facts  of  the  ease-,  with  which  the  judgment 
prepared  by  my  Brother  Lush  sets  <>nt. 

I  proceed  to  consider  the  law,  assuming  the  perfect  correctn 
of  the  facts  as  stated  by  him,  and  being  of  opinion  that  on  those 
facts  the  fifth  plea  is  mad''  out,  and  that  the  defendant  is  entitled 
to  our  judgment. 

It  is  important  to  state  what  I  understand  to  be  the  exact  prop- 
osition ('(intended  for  by  the  defendant,  and,  as  I  think,  contended 
for  rightly.  It  is  this:  If  the  drawer  of  a  cheque  pay  it  into  a 
banker  to  the  account  of  a  third  person,  and  the  consideration  as 
between  the  person  to  the  credit  of  whose  account  the  cheque  has 
been  paid  and  the  drawer  of  the  cheque  wholly  fails,  so  that  as 
between  those  two  parties  the  drawer  would  have  a  perfect  answer 
to  any  action  on  the  cheque,  then  the  drawer  may  stop  payment 
of,  and  has  an  answer  to  any  action  on,  the  cheque,  as  against  the 
hankers  who  have  received  it.  unless  in  the  mean  time  they  have 
in  some  way  given  some  value  for  it:  as  by  paying  money,  or  giv- 
ing credit  or  some  other  advantage,  to  the  customer  to  whose 
account  it  has  been  paid  in,  or  by  altering  their  own  position  in 
some  way  in  consequence  of  having  received  the  cheque  and  on 
the  faith  of  its  being  paid. 

Now,  it  is  too  late  to  dispute  that  a  pre-existing  debt 

[*  166]  due  to  the   *  transferee  of  a  bill  entitles  him  to  all  the 

rights  of  a  holder  for  value.     But  it  seems  equally  clear 

that  this  is  an  exception  to  general  rules,  an  extraordinary  protec- 
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tiou  given  to  such  a  holder  on  grounds  of  commercial  policy  only, 
and  in  order  to  favour  the  unrestricted  use  as  currency  of  negotia- 
ble instruments.  "It  is,"  says  Chancellor  Kent,  in  the  well- 
known  ease  of  Bay  v.  Goddington,  5  Joh.  Ch.  Ca.  54,  "the  credit 
given  to  the  paper,  and  tin*  consideration  bond  fide  paid  on  receiv- 
ing it,  that  entitles  the  holder,  on  grounds  of  commercial  policy,  to 
such  extraordinary  protection,  even  in  cases  of  the  most  palpable 
fraud.  It  h  an  exception  to  the  general  rule  of  law,  and  ought 
not  to  be  carried  beyond  the  necessity  that  created  it."  Mr. 
Justice  WlLLBS  uses  language  very  much  the  same  in  Whistler  v. 
Foriter.  "The  general  rule  of  law  is  undoubted,  that  no  one  can 
transfer  a  better  title  than  lie  himself  possesses:  Nemo  dat  quod 
nmt  habet.  To  this  there  are  some  exceptions,  one  of  which  arises 
out  of  the  law  merchant  as  to  negotiable  instruments.  These 
being  part  of  the  currency  are  subject  to  the  same  rule  as  money, 
and  if  such  an  instrument  he  transferred  in  good  faith  for  value 
before  it  i-  overdue,  it  becomes  available  in  the  hands  of  the  holder, 
notwithstanding  fraud,  which  would  have  rendered  it  unavailable 
in  the  hands  of  a  previous  holder."  It  would  he  wasting  time  to 
quote  other  authorities  to  tin-  same  effect:  these  are  sufficient  to 
slm  ,v  tie-  grounds  of  sense  and  substance  on  which  the  law  as  to 

billd  is  supported.     Nor,  if  it  be  :essary  to  have  recourse  to  it. 

is  .lie  technical  element  of  consideration  wanting  between  the 
transferor  and  tic  transferee  of  such  an  instrument.  Whether  the 
trim  view  If  that  adopted  by  Sir  John  Byles  (Byles  on  Hills,  10th 
ed.  p.  :'■'.•).  that  a  hill  or  note  payable  at  a  future  day  suspends 
until  its  maturity  the  remedy  for  the  antecedent  debt;  or  that 
adopted  by  my  Brother  la  sh,  from  the  judgment  of  the  Court  of 
Common  Pleas  in  Belshaw  v.  Bush,  11  C.  B.  CM  ;  22  I..  J.  C  P.  24, 
that  it  is  a  conditional  paymenl  of  the  debt,  the  debt  reviving  if 
the  security  is  not  realised;  in  either  view  there  is  consideration 
which  may  enter  into  hut  i-  not  the  whole  reason  for  the  protec- 
tion given  to  the  bond  fide  holder  of  such  an  instrument. 
The  whole  *  reason  certainly  does  not  apply  to  the  case  of.[*  107] 
a  cheque,  and  the  true  question,  with  deference,  appears  to 
me  to  lie  whether,  apart  from  the  reasons  which  protect  the  bond, 
fide  holder  of  hills  payable  at  a  future  day,  which  do  not  apply, 
there  aTe  ;mv  reasons  or  authorities  which  do  apply  to  protect  the 
bond  fide  holder-'  of  cheques  given  under  such  circumstances  as 
the  cheque   wa     given    in   t  his  . 
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As  to  authority,  qo  case  has  been  cited  in  which  this  point  has 
been  decided,  yet  it  is  certain  that  a  case  would  have  been  cited 
if  it  could  be  found.  Then-  is,  indeed,  a  dictum  of  the  Loud  < ' 1 1 1 1 : i ■ 
Justice  of  the  Queen's  Bench,  in  Watson  \.  /.'  B  :;i; 

:il  L.  -J.  Q.  B.  304,  to  the  effect  that  there  is  no  difference  betvi 
a  bill  and  a  cheque  in  the  hands  of  a  holder  for  value.     But  that 
dictum  must  be  taken  with  the  facts  of  th  I  in  which  neither 

was  the  plaintiff  a  banker,  nor  was  the  consideration  for  the 
cheque  an  antecedent  debt.  No  authority,  as  I  have  said,  has 
been  cited  on  which  the  point  has  been  decided.  Yet  it  surely 
needs  one.  The  doctrine  as  i<>  bills  of  exchange  has  been  eftab- 
lished  after  many  disputes  and  much  resistance;  is  it  likely  that 
in  the  case  of  cheques  no  one  who  has  been  defrauded  has 
resisted  payment  until  now,  but  that  every  one  has  so  felt  the 
sense  and  reason  of  the  rule  contended  for,  that  it  has  been 
acquiesced  in  without  a  struggle  I  I  think  not,  nn<l  1  cannot  find, 
on  the  best  information  I  have  been  able  to  get,  that  the  genera] 
understanding  is  what  my  Brother  Lush  believes  it  to  be.  On  the 
contrary,  my  impression  is  that  the  opinions  of  men  of  busii 
are  much  divided  on  this  subject,  and  that  if  the  Court  were  to 
decide,  as  I  think  it  ought,  in  favour  of  the  defendant,  the  con- 
sequences to  mercantile  transactions  would  be  by  no  means  so 
serious  as  it  has  been  too  much  taken  for  granted  they  \\ould 
be.     And    even    if    the    matter    of  fact    v  arer   than    1 

the  understanding  of  mercantile  men.  though  on  such  a  subject 
entitled  to  deference,  cannot  and  ought  not  t"  determine  the  ques- 
tion. Apart,  then,  from  authority,  which  is  wanting,  how  stands 
the  thing  in  sense  }     I  take  a  case  of  gross  and  direct  fraud,  for 

to  such  a  case  the  argument,  if  it  is  good  for  anything, 
[*168]  must  extend.     A  man  is  cheated  *  out  of  a  cheque  for  a 

large  sum  in  favour  of  A. ;  A.,  who  has  cheated  him.  pays 
the  cheque  into  his  bankers,  between  whom  and  himself  there 
have  been  lar^e  dealings  sreatlv  to  the  bankers'  advantage.  At 
the  moment  when  the  cheque  is  paid  in,  A.  is  overdrawn,  and 
thereupon,  nothing  more  happening,  the  banker  claims  the  value 
of  the  cheque  against  the  cheated  drawer,  and  denies  the  drawers 
right  to  protect  himself  against  the  fraud  of  A.  by  stopping  his 
cheque,  simply  and  solely  on  the  ground  that  the  fraudulent 
man  has  been  allowed  by  the  banker  to  overdraw  his  account.  I 
can  see  no  reason  or  justice  in  this.     If  either  the  drawer  or  the 
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banker  must  suffer  to  the  extent  of  the  value  of  the  cheque,  it 
seems  to  me  much  mure  reasonable  and  just  that  he  should  suffer 
who,  with  his  eyes  open,  ami  to  a  person  he  knows,  has  goue 
on  making  advances,  than  he  who  has  been  directly  defrauded 
often  in  a  first  ami  single  transaction,  ami  also  has  often  no 
means  whatever  of  protecting  himself  against  fraud.  To  me  the 
rule  seems  hard  in  the  case  <'i'  money,  hut  it  is  well  settled.  It 
as  hard  in  the  case  "i"  bills  due  at  a  future  date,  which  are 
said  to  l»e  like  money,  and  to  stand  upon  the  same  foot ;  hut  that 
tied.  But  cheques  are  aot  money;  no  rule,  as 
far  as  I  <-an  find,  either  of  practice  or  <>f  law.  is  settled  with  regard 
to  them,  and  1  am  not  willing  to  make  a  rule  as  to  cheques  in 
favour  of  hankms  which  is  not  just  in  itself,  and  which  is  not 
•  least  upon  the  grounds  on  which  the  rules  as  to 
money  and  .is  to  bills  are  defend'-.!. 

It  is  said  that  tie-  distinction  between  a  hill  and  a  cheque  is  a 

refined   one,  hut   it   i-  to  1 bserved,  first,  that  where  a  line  is 

draw  close  i"  this  line,  hut  <>n  different  sides  of  it,  must 

nee  Is  be  separated  by  a  distinction  which  is  refined  ;  and  next, 
that  we  are  here  dealing  with  an  exception  to  a  general  rule,  and 
the  burden  of  proof  and  stress  "t  argument  seem  to  me  to  lie 
rather  on  those  who  say,  than  on  those  who  deny,  that  it  is  within 
the  exception.      It  is  for  those  who  assert  it  to  make  it  nut,  ami 

the  absent f  direct  affirmative  authority  in  such  a  case  is,  in  my 

mind,  strong  authority  in  the  negative. 

It  has,  however,  he. mi  argued  that  the  legal  elemenl  of  considera- 
tion is  not  entirely  absent  where  ;i  cheque  is  given,  because 
*  it  is  payable  immediately;  and  my  Brother  Lush  has  [*  169] 
put  together,  from  Comyns's  Digest,  Action  on  the  Ci 
Assumpsit,  B.  1—15,  a  definition  ot  description  of  consideration,  to 
racy  of  which  I  entirely  assent  h  i-  soughl  to  draw 
.  this  definition  the  conclusion  that  the  practice,  by  do  means 
uniform    or   binding,   of    allowing    twenty-four    hours    to   elapse 

drawing  or  receipt  ami  presentment  of  a  cheque 
stitutes  a  new  consideration  as  between  the  draw.-]  and  the  p 
[cannot     »sent  to  this  view.     It  assumes  the  substantial  iden 
of  a  cheque   with   other    instruments    from   which  it  differs.     '-.A 
cheque,"  says  Mr.  Justice  Story,  Promissory  Notes,  6th  ed.  p.  67-J 

in  a'.-. .Int.-  appropriation  of  so  much  money  in  the  hand 
banker  to  the  holder  of  the  od  there  it  ought  to  remain 
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until  called  for.  In  truth,"  he  goes  on,  "a  cheque  is  an  instrument 
sui  generis,  and  is  construed  exactly  as  the  parties  intend  it.  It 
is  supposed  to  be  drawn  upon  funds  in  the  hands  of  the  banker  as 
banker,  and  it  appropriates  the  amount  to  the  holder  of  the  cheque." 
To  the  same  effect  is  the  judgment  of  Sir  John  Byles  in  Keene  v. 
Beard,  8  C.  B.  (N.  S.)  at  p.  381 ;  29  L.  J.  C.  P.  287:  "A  cheque  is 
an  appropriation  of  so  much  money  of  the  drawer  in  the  hands  of 
the  banker  upon  whom  it  is  drawn,  fur  the  purpose  of  discharging 
;i  debt  or  liability  of  the  drawer  to  a  third  person;"  and  in  com- 
menting on  Dc  la  Chaumette  v.  Bank  of  England,  the  same  learned 
person  draws  the  very  distinction  which  is  insisted  upon  here  in 
the  defendant's  favour.  "  It  would  seem  to  follow,"  says  he  (Byles 
on  Bills,  10th  ed.,  p.  39),  "as  a  general  rule,  that  whenever  a  bill 
or  note  payable  on  demand  is  remitted  to  a  creditor  in  liquidation 
of  an  existing  debt  only,  and  no  fresh  credit  is  given  or  advances 
made  by  the  creditor  on  the  faith  of  the  instrument,  he  may  be 
treated  by  the  parties  liable  on  it  as  the  agent  of  the  debtor  from 
whom  he  received  it:  a  doctrine  which,  while  it  cannot  injure  the 
creditor  (for  if  he  cannot  recover,  still  he  is  but  where  he  was 
before  he  received  the  remittance),  would  no  doubt  tend  to  pre- 
vent gratuitous,  fraudulent,  or  felonious  holders  of  paper  irom 
obtaining  its  value  by  paying  it  away  to  their  creditors;  but  it  is 
conceived  that  in  general  a  pre-existing  debt  due  to  the  transferee 
of  a  bill  entitles  him  to  all  the  rights  of  a  holder  for 
[*  170]  value."  And  in  a  note  to  this  passage  he  *  observes  :  "  It 
is  to  be  recollected  that  a  bill  or  note  payable  at  a  future 
day  suspends  till  its  maturity  the  remedy  for  the  antecedent  debt. 
There  may,  therefore,  in  this  respect  be  a  difference  between  an 
instrument  payable  on  demand  and  one  payable  at  a  future  day." 

There  is,  therefore,  nothing  to  bind  a  banker  not  to  present  a 
cheque  paid  in  till  the  next  day.  In  practice,  I  believe  it  happens 
constantly  that  they  are  presented  at  once.  Although,  therefore, 
i  here  may  lie  an  expectation  of  forbearance  for  twenty-four  hours 
upon  the  giving  of  the  cheque,  the  giving  of  it  is  no  consideration 
to  fori  tear,  and  it  is  fallacious  to  confuse  things  in  their  nature 
different. 

There  are  not,  as  we  have  seen,  any  cases  directly  upon  cheques, 
but  there  are  some  upon  the  subject  of  bank  notes,  to  which  it 
may  be  proper  to  advert.  In  Solomons  v.  Bank  of  England,  E.  C. 
Vol.  3,  p.  634,  and  which  is  also  reported  in  a  note  to  Lowndes  v.  An- 
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derson  (13  East,  135,  n. ;  12  R.  R.  341),  the  plaintiff's  were  London 
merchants  in  advance  to  foreign  correspondents.  A  note  had  been 
fraudulently  obtained,  and  had  been  stopped  at  the  bank  by  the 
person  defrauded.  The  plaintiffs  were  innocent  of  the  fraud,  and 
had  received  the  note  to  be  applied  in  diminution  of  an  existing 
debt.  There  was  evidence  to  connect  the  foreign  correspondents 
with  the  fraud ;  and  Lord  Kenyon  held,  at  nisi  prius,  and  the 
King's  Bench  afterwards  supported  the  ruling,  that  the  London 
merchants  had  given  no  consideration  ;  that  they  were,  therefore, 
mere  agents  to  receive  the  amount  of  the  note  from  the  bank ;  that 
they  could  be  in  no  better  position  than  their  principals ;  and,  as 
Mr.  Justice  Buller  expressed  it  in  banco,  "they  must  stand  or  fall 
by  the  title  of  their  foreign  correspondents."  This  case  was 
decided  in  1791,  and  it  came  under  the  consideration  of  the  King's 
Bench  in  1829,  in  the  case  of  Be  la  Chaumette  v.  Bank  of  England. 
In  that  case  two  bank  notes  had  been  fraudulently  obtained,  and 
were  remitted  from  abroad  to  the  plaintiff,  an  English  merchant, 
who  was,  at  the  time  he  received  them,  largely  in  advance  to  the 
foreign  remitter.  It  was  held  by  Lord  Tenterden  and  the  Court  of 
King's  Bench,  that  the  plaintiff  could  only  recover  on  the  title  of 
the  foreign  sender.  "  It  appeared,"  says  Lord  Tenterden, 
giving  the  judgment  of  the  Court,  *  "  that  at  the  time  when  [*  171] 
the  note  was  remitted  to  the  plaintiff  the  balance  as  between 
him  and  Odier  &  Co.,  the  foreign  senders,  was  £7000  in  favour  of 
the  plaintiff;  but  he  did  not,  in  consequence  of  having  received 
the  note,  make  any  further  advance  or  give  any  further  credit  to 
Odier  &  Co.,  than  he  would  have  done  if  the  note  had  not  been 
transmitted.  Unless,  therefore,  we  were  to  lay  down  a  rule  that  a 
party  who  holds  a  note,  however  obtained,  may,  by  merely  remit- 
ting it  to  a  person  to  whom  he  is  indebted,  enable  him  to  sue,  we 
must  say  that  the  plaintiff  must  be  considered  as  representing 
Odier  &  Co.,  and  that,  if  he  can  recover  at  all,  it  must  be  upon 
their  right."  A  Bank  of  England  note  is  not  a  cheque,  no  doubt, 
but  neither  is  a  cheque  an  unmatured  bill.  To  hold  that  the 
plaintiffs  cannot  recover  in  this  case,  except  on  Lizardi's  title,  and 
that  they  were  his  agents  to  receive  the  defendant's  cheque,  is  not 
in  conflict  with  any  of  the  cases  which  have  been  decided  on  bills 
of  exchange,  while  it  is,  I  think,  in  accordance  with  the  principles 
of  the  two  cases  I  have  last  mentioned,  as  well  as  with  real  justice. 
I  am  not  aware  that  these  cases  at  all  interfered  with  the  nego- 
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tiability  of  bank  notes ;  and  I  do  not  think  that  the  negotiability 
of  cheques  will  be  injured  if  this  case  were  decided  as  I  should 
wish  to  decide  Li . 

There  remains  the  smaller  question  whether  the  special  circum- 
stance thai  a  so-called  "bill"  was  given  up  on  receipt  of  the 
cheque  formed  of  itself  a  sufficient  consideration  to  entitle  the 
plaintiffs  to  recover?  I  aeed  say  no  more  than  that  I  think  it  did 
not.  The  so-culled  bill  was  not  a  bill,  it  was  a  mere  memorandum 
and  inchoate,  and  its  relinquishment  was  the  giving  up  of  nothing 
which  can  be  called  a  consideration.  I'<  r  these  reasons  1  am  of 
opinion  that  the  judgment  of  the  Court  below  should  be  revised. 

Judgment  affirmed. 

ENGLISH    NOTES. 

The  case  of  Currie  \.  Misa  was  subsequently  taken  on  appeal  to  the 
House  of  Lords,  where  it  is  reported  under  the  name  of  Misa  r.  Currie 
(H.L.  1876),  1  App.  Cas.  554,  15  L.  J.  Q.  B.  852,  35  L.  T.  411.  The 
House  affirmed  the  judgment  of  the  Court  of  Exchequer  Chamber,  but 

as  they  wore  able  to  decide  the  case  uj the  narrower  ground  that  the 

facts  showed  a  good  consideration  for  the  cheque  as  between  the 
original  parties  (Lizardi  and  the  defendant  Misa),  and  also  that 
the  giving  up  by  the  plaintiffs  of  the  so-called  ••  bill  "  mentioned 
(on  p.  316;  supra)  in  the  above  judgment  was  itself  a  sufficient  con- 
sideration moving  from  the  plaintiff  to  constitute  them  holders  for 
value;  they  found  it  unnecessary  to  decide  the  general  point  on  which 
the  judgment  of  the  Court  of  Exchequer  Chamber  is  based.  The  judg- 
ment, therefore,  of  the  Court  of  Exchequer  Chamber  remained  an 
express  decision  on  the  high  authority  of  that  Court,  on  a  general  point 
of  law  which,  upon  their  view  of  the  facts,  they  considered  it  necessary 
to  decide.  The  decision  was  adopted  as  law  in  the  Bills  of  Exchange 
Act  1882;  see  sections  2  ("value"),  27(1)  (b),  29(1),  38  (2),  73. 

In  McLean  v.  Clydesdale  Banking  Co.  (a  Scotch  appeal  decided  by 
the  House  of  Lords  in  1883),  9  App.  Cas.  95,  50  L.  T.  4.">7.  the  reasons 
of  the  decision  of  the  Exchequer  Chamber  in  Currie  v.  Misa,  are 
expressly  approved  both  by  Lord  Blackburn  and  Lord  Watson.  Lord 
Selborne  (C).  who  was  present,  apparently  also  approving.  «.  The 
question  in  this  Scotch  appeal  arose  out  of  a  cheque  drawn  by  McLean 
on  the  Bank  of  Scotland.  The  cheque  had  been  paid  into  the  Clyde- 
dale  Bank  by  a  customer  of  theirs  (one  Cotton),  whose  account  was  at 
debit,  and  immediately  credited  by  the  bank  to  Cotton  so  as  to  reduce  his 
debit.  Before  the  cheque  could  be  cleared  and  transmitted  to  the  Bank 
of  Scotland.  McLean  stopped  it,  so  that,  in  the  usual  course,  the  Bank 
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of  Scotland  returned  the  cheque  to  the  Clydesdale  Bank  to  "  refer  to 
drawer."  The  Clydesdale  Bank  having  sued  McLea  on  the  cheque, 
he  set  up  a  defence  of  fraud  in  the  original  transaction,  to  which  the 
bank  pleaded  that  they  were  onerous  holders  (i.e.,  holders  for  value) 
of  the  cheque.  The  House,  affirming  the  judgment  of  the  Court  of 
Session,  and  of  the  Sheriff,  decided  in  favourof  the  Bank  on  the  ground 
that  they  were  holders  for  value.  The  cause  of  action  had  arisen  before 
the  passing  of  the  Bills  of  Exchange  A.ct,  1  882,  which  the  House  con- 
sidered  would  have  been  conclusive  on  the  question.  In  the  later  cas 
of  National  Bank  v.  Silke  (C.  A.  L890,  L891,  1  Q.  B.  435,  60  L.J. 
Q.  !'..  L99;  No.  28,  p.  140,  post),  Lord  Justice  Bowen  refers  to  McLean  v. 
Clydesdale  Banking  Co.,  as  making  it  clear  that    ••  if  a  cheque  is  paid 

bank  on  the  footing  that  it  may  he  drawn  upon  at  once,  and  it  is 
drawn  upon  accordingly,  the  hank  is  a  holder  for  value  in  duecour.se." 
The  case  of  Curriev.  Misa  wan  followed  by  the  Court  of  Appeal  in 
Stott  v.  Fairlamb  (C.  A.  1883),  ".:;  L.  -I.  Q.  B.  17.  49  L.  T.  .",l'o.  where 
a  promissory  note  payable  on  demand  was  given  for  a  sum  of  £2000, 
which  according  to  an  agreement  for  dissolution  of  a  partnership  was 
payable  by  the  promisor  to  the  promisee  "  within  three  years  with 
interest  at  65  per  cent,  on  the  same  or  on  the  instalments  thereof 
for  the  time  being  remaining  unpaid.'"  The  Court  held  that  there 
being  a  debt  existing  inpraesenti,  which  the  debtor  was  entitled  in 
his  option  to  pay  at  any  time  within  the  three  years,  the  case  came 
within  the  principle  of  Currie  v.  Misa.  and  that  there  was  good  con- 
sideration for  the  promissdry  not.-,  as  the  giving  of  the  promissory 
note    was    in    fact    conditional    payment. 

Thr  London  and  County  Banking  <'<>.  \.  London  and  River  Plato 
('.  A.  1888),  L'l  Q.  B.  1).  535,  .~>7  L.  J.  Q.  B.  601,  was  an 
anomalous  case,  decided  by  the  Court  of  Appeal  on  a  principle 
analogous  to  the  above  rule.  W.,  the  manager  of  a  hank,  had  stolen 
certain  negotiable  securities,  of  which  the  plaintiffs  became  bond 
fide  holders  for  value.  W.,  requiring  the  securities  in  order  to  exhibit 
rlieni  to  the  auditors  of  the  bank,  obtained  them  from  the  plaintiffs 
by  fraud,  and  restored  them  to  the  hank-  without  the  knowledge  of 
tlie  authorities  of  the  hank,  who  were  not  aware  that  the  securities 
had  ever  been  out  of  their  possession.  The  fraud  having  I n  dis- 
covered, the  question  arose  between  the  plaintiffs  claiming  the  secu- 
rities, and  the  hank  (defendants)  claiming  to  retain  them.  The 
Court  held  in  effect  that  the  destruction  of  the  right  of  action  which 
the  defendants    would    have    hail    against    W.    for    conversion    was  a 

lient  consideration  moving  from  the  defendant  bank  to  make 
them  holders  for  value  of  the  securities.  The  case  is  thus  [,u<  by 
Lord    Justice    LlXDLET,     in    hi-   judgment,  which    was  concurred    in  by 
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Lord  Justice  Bowen:  "The  legal  consequences  of  the  theft  itself 
were  first,  to  render  Warden  liable  to  conviction  for  a  criminal 
offence;  secondly,  to  render  him  liable  in  a  civil  action  to  restore 
the  bonds  or  pay  their  value  to  the  defendants.  In  addition  to  his 
criminal  responsibility  he  was  under  a  civil  obligation  t"  the  defend- 
ants to  restore  the  bonds  or  their  value  to  them.  The  existence  of  this 
civil  obligation  affords,  in  my  opinion,  the  clue  to  the  solution  of  the 
problem  which  has  to  be  solved.  When  Warden  restored  the  bonds 
which  he  had  stolen,  he  was  doing  uo  more  than  he  was  bound  to  the 
defendants  to  do;  he  was  discharging,  or  at  all  events  partly  dischar- 
ging, his  obligation  to  them;  and  if  the  defendants  chose  to  accept  the 
bonds  in  such  discharge,  his  obligation  to  the  defendants  would  have 
been  extinguished,  if  uol  wholly,  al  least  to  the  extent  of  the  value  of 
the  bonds  restored.""  The  judgment  then  proceeded  to  show  that 
although  the  authorities  of  the  hank  had  no  knowledge  of  the  trans- 
act ion,  the  acceptance  of  the  hank  of  the  securities  in  discharge  of  W '.'.- 
obligation  might  be  presumed,  on  the  principle  settled  in  the  terms 
laiddownby  Lord  Coke,  in  Butler  and  Bakers  Cases,  '■'•  Co.  Rep.  25a, 
that  the  acceptance  of  a  gift  by  the  donee  is  to  be  presumed  until  his 
dissent  is  signified,  even  although  the  donee  is  not  aware  of  the  gift. 

AMERICAN    NOTES. 

This  subject  has  been  long  vexed  in  this  country.  The  Rule  states  the 
law  prevailing  in  most  of  the  United  State-,  and  as  accepted  by  the  Supreme 
Court  of  the  United  States,  and  it  is  not  only  generally  applied  to 
a  taking  in  absolute  payment,  but  also  to  cases  where  the  transfer  is  merely 
collateral  to  a  pre-existing  debt.  Goodman  v.  Simonds,  20  How.  (United  State- 
Sup.  Ct.),  343  ;  Railroad  Co.  v.  National  Baal.  102  United  States.  25  ;  Oates  v. 
Nat.  Bank,  100  United  state-.  247;  Stoddard  v.  Kimball,  6  Cushing  (M 
chusetts),  469  :  Atkinson  v.  Brooks.  26  Vermont.-')';:'  ;  62  Am.  Dec.  592;  Allaire 
v.  Hartshorne,  21  New  Jersey  Law.  665  :  47  Am.  Dec.  175:  Fitzgerald  v.  Barker. 
96  Missouri,  665;  9  Am.  St.  Rep.  375;  Tabor  v.  Merchants'  Nat.  Bank,  4^ 
Arkansas,  454;  3  Am.  St.  Rep.  241  ;  Williams  v.  Huntington.  68  Maryland. 
590;  6  Am.  St.  Rep.  477;  Cook  v.  Helm.*,  5  Wisconsin.  107  :  Payne  v.  Be, 
s  California.  260;  68  Am.  Dee.  :;is  :  Swift  v.  Tyson,  16  Peters  (United  States 
Sup.  Ct.),  1;  Roxborough  v.  Messick,  6  Ohio  St.  41-:  67  Am.  Dec.  346; 
Pitts  v.  Foglesong,  37  Ohio  State.  t!76:  41  Am.  Rep.  540;  Spencer  v.  Sloan.  1"S 
Indiana,  183  :  58  Am.  Rep.  35;  Proctor  v.  Baldwin,  82  Indiana.  376  :  KaLierx. 
Dodge,  31  Nebraska,  328  ;  28  Am.  St.  Rep.  518 ;  C  -'imp  v.  Berdan,  97  Michi- 
gan, 293;  37  Am.  St.  Rep.  345;  Berkeley  v.  Tinsley,  88  Virginia.  1001  : 
Nat.  Bank  v.  Adam.  138  Illinois.  4S0  :  Mix  V.  Xat.  Bank  of  Bloomington,  f'l 
Illinois,  20;  33  Am.  Rep.  44  ;  Brown  v.  Thompson.  79  Texas.  58  :  Dear/nan  v. 
Trimmier,  26  South  Carolina,  506;  Helmer  v.  Commercial  Batik.  28  Nebraska, 
474  ;  Skilling  v.  Boll  man,  73  Missouri.  665  :  39  Am.  Rep.  537  :  Smith  v.  Jen 
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71  Georgia,  551  ;  St.  Paul  Nat.  Bank  v.  Cannon,  46  Minnesota.  95;  24  Am.  St. 
Rep  189;  Fair  v.  Howard,  ii  Nevada,  310;  Bank  of  Republic  v.  Carrington  5 
Rhode  bland,  515;  7->  Am.  Dec.  83;  note,  32  Am.  St.  Rep.  712. 

Mr.  Daniel  says  (1  Negotiable  [nstruments,  §  184):  •■  The  best  considered, 
as  well  as  the  most  numerous  authorities  regard  the  creditor  who  receives 
the  bill  or  note  of  a  third  party  from  his  debtor,  either  in  payment  of  or  as 
collateral  security  for  his  debt,  as  a  l>,»tajide  holder  for  value." 

Son.e  influential  Courts,  however,  hold  that  the  taking  of  such  paper  as  a 
mere  collateral  security  for  a  precedent  debt,  without  the  surrender  of  anything 
thereupon,  does  nol  constitute  a  taking  for  value.  Bayv.  Coddington,  5  John- 
son, '  hancery,  54;  9  Am.  Dec.  268;  20  Johnson,  637 ;  11  Am.  Dee.  342 ;  Com- 
73  New  York.  269;  29  Am.  Rep.  142;  BramhaU  v.  Beckett,  31 
Maine,  205;  Smith  v.  Bibben,  32  .Main.-.  34;  17  Am.  St.  Rep.  164;  Bowman  v. 
Van  Kuren,2d  Wisconsin, 209 ;  19  Am.  Rep.  554;  Royer  v. Keystone  Bui 
Pennsylvania  State,  248;  Depeau  v.  Waddington,  6  Wharton  (Pennsylvania), 
L'L'ii;  36  Am.  Dec.  216;  Cullum  v.  Branch  Bank,  1  Alabama,  l'1  ;  37  Am.  Dee. 
7 •_'•"> ;   Loeb  v.  I  Uabama,  243;    ■'>'>  Am.  Rep.  17;  Richardson  v.  Rice, 

9  Baxter  (Tennessee),  29  \    i.  Rep.  92;    Ferrissv.  Taoi    ,  87  Tenm    - 

386;  3  Lawyers'  Rep.  Annotated,  111:  Ruddick  v.  Lloyd,  15  [owa,  141;  83  Am. 
Dec.  123;  Lee'sAdm'rv.Smead,l  Metcalfe  (Kentucky),  628 ;  71  Am.  Dec.  194; 
/'  ■.    '/.'an.  ■!  Grattan  (Virginia),  _'ol':   First  Nat.  Bank  v.  Strau 

Mississippi,  17!» :  11  Am.  St.  Rep.  579.  The  basis  of  tl-is  doctrine  is  thus 
stated  in  Coddington  v.  Bay,  20  Johnson,  637  ;  11  Am.  Dec  342:  "  The  righl 
to  hold  against  the  owner,  in  any  case,  is  a  i  exception  to  the  general  rule  of 
law  .  ii  is  founded  on  principles  of  commercial  policy.  The  reason  of  such  a 
rule  would  seem  to  he  that  the  innocent  holder,  having  incurred  loss  by  giv- 
ing ■  redil  to  the  paper,  and  having  paid  a  fair  equivalent,  is  entitled  to  pro- 
■  !i.  But  what  superior  equity  has  the  holder,  who  made  no  advances  nor 
incurred  any  responsibility  on  the  credit  of  the  paper  he  received,  whose  situ- 
w  ill  be  improved  it'  he  is  allowed  to  retain,  but  it"  not,  is  in  the  condition 
he  \  a>  hef,, re  the  paper  was  passed?    To  allow  such  a  state  of  facts  as  • 

to  resist  the  title  of  the  real  owner  would  be  productive  of  manifest 
injustice,  and  is  not  required  by  any  rule  of  policy;  it  is  enough  if  the  holder 

be  -cure  when  he  advai -  his  funds,  or  makes   himself  liahle  on  the  credit 

of  the  paper  he  receive,."  On  the  other  hand,  the  contrary  doctrine  is  based 
on  "the  convenience  and  safety  of  those  dealing  in  negotiable  paper,''  Blanch- 
ardv.  Stevens,  3  Gushing  (Massachusetts),  168;  and  because  "by  the  alt 
universal  usage  of  the  world  of  commerce  a  transaction  of  this  sort  is  under- 
i  by  the  parties  to  imply  further  forbearance  on  the  pre-existing  debt, 
and  thus  the  indorsee  is  lulled  into  a  false  security  by  means  of  an  instrument 
which  the  person  sought  to  be  held  liahle  has  made  and  put  into  circulation," 
Manning  v.  McClure,  36  Illinois,  498;  and  that  the  undertaking  of  the  trans- 
feree "to  fix  the  liability  of  prior  parties,  by  due  presentation  for  payment, 
and  due  notice  iii  case  of  non-payment  an  undertaking  necessarily  implied 
by  becoming  a  party  to  the  instrument  —  was  a  sufficient  consideration  to  pro- 
I  against  equities  existing  between  the  other  parties.  —  of  which  il  had 
no  notice,"  Railroad  Co.  v.  National  Bank,  Iul'  United  State, .  25. 

Bui  even  under  the  New  York  doctrine,  it  is  held  that  "it  is  otherwise  it 
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the  thing  be  taken  in  discharge  of  the  debt,  or  if  other  security  be  sur- 
rendered  in  consideration  thereof."  First  Nat.  Bank  v.  Strauss,  66  Missis- 
sippi, 479;  14  Am.  Si.  Rep.  579.  "The  actual  ami  absolute  extinguishment 
of  a  pre-existing  debl  in  consideration  of  the  transfer  to  the  creditor  of 
negotiable  paper  s\ill  constitute  the  transferee  a  holder  lor  value  so  as  to  be 
protected  against  prior  equities  therein."  Mayer  v.  Heidelbach,  123  New 
York,  332;  !)  Lawyers'  Rep.  Annotated,  850;  see  Bardsley  \.  Delp,  88  Penn- 
sylvania St.  420 ;  Norton  v.  Waite,  20  Maine,  17">:  Brush  v.  Scribner,  11  Con- 
necticut, 388;  Barney  v.  Earle,  13  Alabama,  lot;;  Stevens  \.  Campbell,  13  Wis- 
consin, o7.~> ;  May  \.  Quimby,3  Hush  (Kentucky).!";:  Reddick  v.Jones,6  Iredell, 
Law  (North  Carolina).  107;  11  Am.  Dec.  68;  Harrold  v.  Kays,  <il  Mich 
139;  8  Am.  St.  Rep.  835;  Bank  of  Mobile?.  Hall,G  Alabama,  639;  11  Am.  Dec. 
7i' ;  Draper  v.  Cowles,  27  Kansas,  184.  Ami  see  other  cases  cited  in  d< 
1  Daniel  on  Negotiable  Instruments,  §  832.  Mr.  Daniel  says  "there  is  no 
doubt  "  of  this  doctrine. 

The  principal  case  is  cited  in  Bigelow  on  Bills  and  Notes,  p.  501. 


No.  16.  —  WHISTLEB   v.   FORSTER. 
(1863.) 

RULE. 

The  holder  without  indorsement  of  a  bill  payable  to 
order,  though  taken  by  him  bond  fide  and  for  value,  has  no 
better  title  than  the  person  from  whom  he  took  it  :  and 
such  holder  is  affected  by  fraud,  of  which  he  has  notice 
before  he  obtains  the  formal  indorsement. 

Whistler  v.  Forster. 

32  L.  J.  C.  P.  161-164  (s.  c.  14  C.  B.  N.  S.  248;  8  L.  T.  317  ;  11  W.  K.  648.) 

[161]  Action  by  the  indorsee  against  the  maker  of  a  cheque  on  the 
City  Bank  for  £97  10s.,  payable  to  A.  S.  Griffiths  &  Co.  in- 
order,  and  indorsed  by  A.  S.  Griffiths  &  Co.  to  the  plaintiff. 

There  were  pleas  traversing  the  making  and  indorsing,  and  also 
a  plea  that  the  defendant  was  induced  to  make  the  cheque  through 
the  fraud  of  the  said  A.  S.  Griffiths  &  Co.,  and  that  there  never  was 
any  value  or  consideration  for  the  indorsement  of  the  same  to  the 
plaintiff,  or  for  his  holding  the  same,  and  that  he  had  notice  of  the 
premises  before  and  when  the  same  was  first  indorsed  to  him.  and 
took  the  same  from  the  said  A.  S.  Griffith  &  Co.  with  such  notice. 

It  appeared,  at  the  trial,  before  WlLLES,  J.,  at  the  London  Sittings 
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in  last  Michaelmas  Term,  that  Griffiths  had  fraudulently  obtained 
the  cheque  from  the  defendant  on  the  3rd  of  October,  1862,  on  a 
representation  that  he  would  furnish  the  defendant  with  money 
sufficient  to  cover  the  amount  of  it  early  on  the  morning  of  the 
next  day:  this  he  failed  to  do,  and  the  defendant  never  had  any 
value  or  security  for  the  cheque.  The  cheque,  though  given  on  the 
3rd  of  October,  was  dated  the  -4th  of  October,  as,  according  to  the 
understanding  of  the  parties,  the  cheque  was  not  to  be  used  until 
the  latter  day.  Griffiths,  however,  gave  this  cheque  to  the  plaintiff 
on  the  3rd  of  October,  on  account  of  a  debt  which  was  due  from 
him  to  the  plaintiff;  but  he  neglected  at  that  time  to  indorse  the 
cheque. 

<  hi  the  4th  of  October  the  plaintiff  was  for  the  first  time  informed 
(which  he  was  by  the  defendant),  of  the  circumstances  under  which 
the  cheque  had  been  obtained';  and  with  such  knowledge  he  sub- 
sequently obtained  an  indorsement  on  the  cheque  by  Griffiths. 

It  was  therefore  contended,  at  the  trial,  that  the  plaintiff  could 
not  recover,  first,  because  the  cheque  was  post-dated  (a  ground  which 
merely  depended  on  the  since  repealed  Stamp  Act  of  55  Geo.  III.), 
and,  secondly,  because  at  the  time  of  the  indorsement  by  Griffiths 
the  plaintiff  had  notice  of  the  fraud  which  had  been  practised  by 
Griffiths  on  the  defendant. 

Yhr  learned  Judge  directed  a  verdict  to  be  entered  for  the  defend- 
ant, with  lrave  to  the  plaintiff  to  move  to  set  the  same  aside,  and 
to  enter  a  verdict  for  the  plaintiff. 

A  rule  nisi  to  that  effect  was  afterwards  obtained  by  counsel  for 
the  plaintiff,  on  the  grounds  that  the  cheque  was  a  valid  instrument 
and  sufficiently  stamped,  and  that  the  plaintiff  had  received  suffi- 
cient interest  in  the  cheque  to  entitle  him  to  sue  before  receiving 
notice  from  the  defendant. 

The  rule  having  been  argued  :  — 

Erle,  C.  J.  This  is  an  action  against  the  drawer  of  a  bill  [163] 
of  exchange,  for  the  instrument,  though  called  a  cheque,  is  a 
bill  of  exchange  for  the  purpose  of  the  Stamp  Act.  The  plea  is,  that 
the  defendant  was  defrauded  of  such  instrument,  and  that  it  was  in- 
dorsed to  the  plaintiff  with  notice  of  the  fraud  ;  and  the  facts  are, 
that  the  instrument  was  a  negotiable  instrument,  which  had  been 
obtained  by  Griffiths  from  the  defendant  by  fraud,  and  had  been 
handed  over  by  Griffiths  to  the  plaintiff  for  value,  and  with  the 
intention  at  the  time  of  passing  it  to  the  plaintiff  as  indorsee.    The 
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indorsement  was,  however,  omitted  at  the  time  the  instrument  was 
so  handed  over  to  the  plaintiff,  and  the  right,  therefore,  of  the  plain- 
tiff at  that  time  was  the  same  as  if  an  ordinary  chattel  had  passed 
to  him  by  an  equitable  and  not  a  legal  assignment,  and  consequently 
the  plaintiff  had  then  all  the  rights  which  Griffiths  could  convey 
and  no  more.  But  Griffiths,  having  defrauded  the  defendant  of  the 
draft,  could  pass  no  right  in  it  to  the  plaintiff  by  so  handing  it  to 
him.  The  law  merchant  as  to  negotiable  instruments  creates  a 
title  which  arises  on  the  delivery  of  such  instruments  by  indorse- 
ment, and  then  the  title  is  good  against  the  world,  provided  the 
instrument  be  taken  for  value  and  without  notice  of  any  fraud. 
Now,  the  title  of  the  plaintiff  is  not  by  assignment  to  him  of  a  ne- 
gotiable instrument  by  indorsement  without  notice  of  fraud,  for 
when  he  became  such  indorsee  he  had  had  notice  that  the  cheque 
had  been  fraudulently  obtained  from  the  defendant.  There  may  be, 
according  to  the  argument,  conflicting  equities  in  both  the  defend- 
ant and  the  plaintiff  to  have  the  bill  of  exchange  as  against  Griffiths, 
but  the  legal  right  is  as  I  have  already  mentioned.  .  .  .  [He  then 
dealt  with  the  point  as  to  the  stamp,  holding  that  the  instrument 

was  a  bill  of  exchange  properly  stamped.] 
[164]     Willes,  J.      1  concur  with  my  Lord  as  to  both  points.  .  .  . 

As  to  the  second  point,  the  general  rule  of  law  is  undoubted, 
that  no  one  can  transfer  a  better  title  than  he  himself  possesses.  — 
Nemo  dat  quod  non  habet.  To  this  there  are  some  exceptions,  one 
of  which  arises  out  of  the  rule  of  the  law  merchant  as  to  negotiable 
instruments.  These  being  part  of  the  currency  are  subject  to  the 
same  rule  as  money,  and  if  such  an  instrument  be  transferred  in 
good  faith  for  value  before  it  is  overdue,  it  becomes  available  in  the 
hands  of  the  holder,  notwithstanding  fraud,  which  would  have  ren- 
dered it  unavailable  in  the  hands  of  a  previous  holder.  This  rule, 
however,  is  only  intended  to  favour  transfers  in  the  ordinary  and 
usual  manner  whereby  a  title  is  acquired  according  to  the  law 
merchant,  and  not  merely  a  transfer  which  is  valid  in  equity  accord- 
ing to  the  doctrine  respecting  the  assignment  of  chases  in  action, 
now,  indeed,  recognized  and  in  many  instances  enforced  by  Courts 
of  law  ;  and  it  is  therefore  clear  that  in  order  to  acquire  the  benefit 
of  this  rule  the  holder  of  the  bill  must,  if  it  be  payable  to  order, 
obtain  an  indorsement,  and  that  he  is  affected  by  notice  of  a  fraud 
received  before  he  does  so.  Until  he  does  so,  he  is  merely  in  the 
position  of  the  assignee  of  an  ordinary  chose  in  action,  and  has  no 
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better  right  than  his  assignor  ;  when  he  does  so  he  is  affected  by 
fraud  which  he  heard  of  before  the  indorsement. 

Keating,  J.  I  am  of  the  same  opinion.  ...  As  to  the  second 
point,  I  am  of  opinion  that  the  plea  was  made  out  by  the  defendant. 
The  plaintiff  sues  as  indorsee  of  the  bill  in  question,  and  the  plea 
is  that  the  defendant  had  been  defrauded  of  it,  and  that  the  plain- 
tiff had  notice  of  such  fraud  before  the  bill  was  indorsed  to  him. 
The  simple  question  is,  when  was  the  bill  first  indorsed  to  the 
plaintiff?  The  indorsement  of  a  bill  is  not  complete  without  a 
written  indorsement.  Xow,  before  the  bill  was  so  first  completely 
indorsed  to  the  plaintiff  he  had  notice  of  the  fraud.  Consequently, 
Griffiths  never  transferred  any  title  to  the  plaintiff  to  sue  on  such 
bill.  .  Rule   discharged. 

ENGLISH   NOTES. 

The  effect  of  the  rule  is  contained  in  section  31  (4),  of  the  Bills  of 
Exchange  Act  1882.  The  principle  of  negotiability  of  Bills  of  Ex- 
change (and  promissory  notes)  implied  in  the  three  preceding  sub-sections 
is  thus  stated  by  Mr.  Justice  Blackburn,  in  Crouch  v.  Credit  Fonder 
(1873),  L.  R.,  8  Q.  B.  374,  at  p.  381,  42  L.  J.  Q.  B.  183,  at  p.  188 :  —  "In 
the  notes,"  he  says,  "to  Miller  v.  Race  (1  Sm.  L.  C),  where  all  the 
authorities  are  collected,  the  very  learned  author  says:  'It  may  there- 
fore be  laid  down  as  a  safe  rule  that  where  an  instrument  is  by  the 
custom  of  trade  transferable,  like  cash,  by  delivery*  and  is  also  capable 
of  being  sued  upon  by  the  person  holding  it  pro  tempore,  there  it  is 
entitled  to  the  name  of  a  negotiable  instrument,  and  the  property  in  it 
passes  to  a  bond  fide  transferee  for  value,  though  the  transfer  may  not 
have  taken  place  in  market  overt.  But  that  if  either  of  the  above  requi- 
sites be  wanting,  i.e.,  if  it  be  either  not  accustomably  transferable,  or 
though  it  be  accustomably  transferable,  yet.  if  its  nature  be  such  as  to 
render  it  incapable  of  being  put  in  suit  by  the  party  holding  it  pro 
tempore,  it  is  not  a  negotiable  instrument,  nor  will  delivery  of  it  pass 
the  property  of  it  to  a  vendee,  however  bond  fide,  if  the  transferor  himself 
have  not  a  good  title  to  it,  and  the  transfer  be  made  out  of  market 
overt.'  Bills  of  Exchange  and  promissory  notes,  whether  payable  to 
order  or  to  bearer,  are  by  the  law  merchant  negotiable  in  both  senses  of 
the  word.  The  person  who  by  a  genuine  indorsement,  or  where  it  is 
payable  to  bearer,  by  a  delivery,  becomes  holder,  may  sue  in  his  own 
name  On  the  contract,  and  if  he  is  a  bond  fide  holder  for  value,  he  lias 
a  good  title,  notwithstanding  any  defect  of  title  in  the  party  (whether 
indorser  or  deliverer)  from  whom  he  took  it." 

Where  A.  the  drawer  of  a  bill  payable  to  his  own  order  has  written 
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his  name  upon  it  and  delivered  it  to  B.,  not  with  the  intention  of  trans- 
ferring the  property  to  B.,  hut  in  order  that  B.  should  hold  it  for  the 
bant,  of  which  A.  and  B.  are  both  employees,  and  B.  indorses  it  to  <'.. 
who  has  knowledge  that  B.  has  no  right  to  it,  the  acceptor  sued  on  tin- 
bill  may  properly  plead  in  defence  against  the  plaintiff  who  lias  taken 
the  bill  with  knowledge  of  the  fraud,  that  A.  did  not  indorse  it.  Mart- 
ton  v.  Allen  (1841),  8  M.  &  W.  504,   11  L.  J.  Ex.  122. 

But  if  a  bill  with  such  an  apparent  indorsement  as  in  the  last  cited 
case  had  found  its  way  into  the  hands  of  a  bond  fide  holder  for  value, 
neither  the  acceptor  nor  the  drawer  would  have  any  answer  to  the 
action  by  such  a  holder.  Ingham  v.  J 'rim  rose  (1859),  7  (J.  B.  (  N.  S.)  82, 
28  L.  J.  C.  P.  294;  see  per  Williams.  J.  7  (J.  B.  (N.  S.),  p.  85.  "  The 
reason  is,"  he  says,  "that  such  negotiable  instruments  have,  bj  tin- 
law  merchant,  become  part  of  the  mercantile  currency  of  the  country  ; 
and  in  order  that  this  may  not  he  impeded,  it  is  requisite  that  innocent 
holders  for  value  should  have  a  right  to  enforce  payment  of  them  against 
those  who  by  making  them  have  caused  them  to  he  apparently  a  part  of 
such  currency."  On  the  other  hand,  if  the  indorsement  were  forged, 
no  title  can  be  made  through  it,  —  Mead  v.  Young  ( 1790).  4  T.  R.  28, 
2  R.  R.  314, — unless  by  some  estoppel,  or  the  statutory  provisions 
relating  to  cheques  or  bills  payable  to  order  on  demand.  Bills  of 
Exchange  Act  1882,  s.  24,  s.  55  (2),  s.  60.  It  had  been  argued  in 
Ingham  v.  Primrose,  that  the  circumstances  there  —  namely,  that  the 
bill  had  been  torn  in  two  with  the  intention  of  destroying  it  and  after- 
wards fraudulently  put  together,  as  if  it  had  been  sent  in  two  pieces  by 
post  —  amounted  to  forgery;  but  the  Court  did  not  consider  it  the  same 
thing,  for  this  purpose,  as  a  forged  signature.  It  was  rather  likened 
to  the  class  of  cases  where  the  maker  of  the  instrument  is  held  respon- 
sible for  negligently  leaving  a  blank  which  is  rilled  up  fraudulently  so 
as  to  present  the  appearance  of  a  genuine  bill  for  a  larger  amount  than 
intended,  as  in  Young  v.  Grote  (1827),  4  Bing.  253,  12  Moore,  484, 
5  L.  J.  C.  P.  165. 

Where  the  holder  of  a  bill  payable  to  his  order  transfers  it  for  value 
without  indorsement,  the  transferee  is  entitled  to  the  same  rights  as 
his  transferor,  and  the  transferor  or  any  person  representing  him  under 
a  general  title  may  be  required  to  indorse  the  bill;  but  the  representa- 
tive ma}*-  do  so  in  such  terms  as  to  negative  personal  liability.  Ex 
parte  Mowbray  (1820),  1  Jac.  &  W.  428 ;  Watkins  v.  Maule  (1820), 
2  Jac.  &  W.  237,  243;  and  see  section  31  (4)  and  (5)  of  Bills  of  Ex- 
change Act  1882. 

An  indorsement  may  be  validly  made  by  writing  on  the  face  of  the 
bill.  Ex  parte  Yates,  In  re  Smith  (L.  JJ.,  in  Bankr.  Dec.  1857), 
2  De  G.  &  J.  191,  27  L.  J.  Bankr.  9. 
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AMERICAN  NOTES. 

The  principal  case  is  cited  in  1  Daniel  on  Negotiable  Instruments,  §§  706, 
7  to ;  Bigelow  on  Xotes  and  Bills,  pp.  446,  447. 

It  has  been  held  that  an  indorsement  subsequent  to  the  transfer  of  the  bill 
relates  back  and  operates  as  if  made  at  the  time  of  the  transfer.  Baker  v. 
A  mold,  .">  Caines  (New  York),  283  :  Beard  v.  Dedolph,  29  "Wisconsin,  136. 

Mr.  Daniel  says,  "  This  doctrine  may  be,  and  doubtless  is,  true  when  the 
indorsement  at  the  time  of  the  assignment  was  agreed  upon  and  intended  to 
be  made,  but  omitted  by  mistake,  accident,  negligence,  or  fraud,  Southard  v. 
Porter,  \'\  New  Hampshire.  380;  "  —  where  "the  party  had  notice  of  the  de- 
fence at  the  time  of  the  indorsement,  but  not  at  time  of  assignment.  But 
be}* ond  this  it  cannot  go.  If  the  instrument  be  payable  to  order,  an  assign- 
ment is  not  in  the  usual  course  of  business.  It  transfers  the  equitable, 
but  not  the  legal  title,  and  an  indorsement  after  maturity,  or  after  notice 
of  a  defence,  cannot  affect  an  anterior  imperfect  transaction,  and  exclude 
equitable  defences  which  had  become  available."  Citing  the  principal  case. 
See  Lancaster  National  Batik  v.  Taylor,  100  Massachusetts,  24 ;  1  Am.  Rep.  71; 
97  Am.  1  tec.  To.  founded  on  and  largely  limiting  from  the  principal  ease,  charac- 
terizing it-  as  "determined  by  eminent  judges  of  great  experience  and  author- 
ity in  mercantile  law,"  and  as  expressing  "  with  fullness  and  accuracy  the 
rule,"  etc.     In  this  rase  the  indorsement  was  after  notice  of  the  equity. 

In  Haskell  v.  Mitchell,  53  Maine,  168;  89  Am.  Dec.  7)1,  it  was  held  that 
the  contemporaneous  promise  to  indorse,  uot  fulfilled  until  after  maturity,  did 
not  avoid  the  defence  of  want  of  consideration  rriade  by  the  maker  against  the 
ind/n 

The  Rule  is  precisely  sustained  by  Clark  v.  Callison,  7  Illinois  Appellate, 
267;  Foreman  v.  Beckwith,  !'■'>  Indiana.  518;  Moore  v.  Miller,  6  Oregon,  254; 
25  Am.  Rep.  518;  Paveyv.  Stduffer,  r>  Louisiana  Annual,  358;  IT)  Lawyers' 
Annotate. l,  716,  citing  the  principal  case  as  one  "upon  which  all  sub- 
sequent decisions  have  been  predicated."  See  also  Bingham  v.  Goshen  Nat. 
Bank,  1  LS  New  York,  349  ;  Clark  v.  Whitaker,  50  New  Hampshire,  474  ;  9  Am. 
Rep.  286,  citing  the  principal  ease;  Spin/tint/  v.  Sullivan,  18  .Michigan  9;  Cen- 
tral Trust  Co.  v.  First  Nat.  Bank,  L0]  United  States.  68;  Tucker  v.  Tucker, 
119  Massachusetts,  79;  Nichols  v.  Gross,  26  Ohio  State,  425;  Patterson  v.  Cave, 
dl  Missouri,  139. 

'•  There  has  never  been  any  doubt  "  of  this  doctrine.  Bigelow  on  Bills  and 
Xotes.  p.  147,  citing  the  principal  case. 

vol.  iv.  — 22 


338  BILL   OK    EXCHANGE. 


No  17.  —  Harrop  v.  Fisher,  30  L.  J.  C.  P.  283.  —  Rule. 


No.  17.— HARROP  v.  FISHER. 

(1861.) 

RULE. 

Where  a  bill  is  payable  to  order,  tbe  delivery  of  the  bill 
by  the  payee  to  another  person  with  the  intention  of  trans- 
ferring the  property,  does  not  of  itself  constitute  an  author- 
ity to  the  latter  person  to  indorse  the  bill  in  the  name  of 
the  former. 

Harrop  v.  Fisher. 

30  L.  J.  C.  P.  283-286  (s.  c.  10  C.  B.  N.  S.  196 ;  7  Jur.  N.  S.  1058 ;  9  W.  R.  607). 

[283]  This  was  an  appeal  from  the  County  Court  of  Sheffield, 
upon  the  following  case  :  — 

This  was  a  plaint  brought  by  the  respondent  against  the  appel- 
lant, and  was  heard  and  determined  (without  a  jury)  in  the  above 
County  Court,  on  the  21st  day  of  November,  one  thousand  eight 
hundred  and  sixty,  before  William  Walker,  Esq.,  the  Judge  of 
that  County  Court. 

The  particulars  of  the  respondent's  demand  were  as  follows : 
This  action  is  brought  to  recover  the  sum  of  twenty  pounds  and 
nineteen  shillings  principal  and  interest,  due  to  the  respondent  as 
holder  of  a  dishonoured  bill  of  exchange,  of  which  the  following  is 
a  copy : — 

£20    0    0  Sheffield,  July  8,  1859 

Four  months  after  date,  pa}7  to  my  order  the  sum  of  twenty  pounds 
for  value  received.  William  Johxsox. 

To  Messrs.  Harrop  &  Co., 
Bellows  Manufacturers, 

Sheffield. 
Indorsed  —  Pr.  pro.  Wm.  Johnson, 

James  Padcliffe. 

Crossed  —  Accepted  payable  at  the  London  and  Westminster  Bank, 

Alfred  Harrop. 

£20       0     0 

To  11  months  Intst.  19     0 

20     19     O 
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The  following  facts  were   proved :   That  a   bill  of  exchange,  of 
which  the  above  is  a  copy,  was  drawn  by  one  William  Johnson  and 
ac  :epted  by  appellant,  in  consideration  of  goods  supplied  by 
Johnson,  lie  promising  to  supply  further  goods  to  *make  up  [*  284] 
th  ■  full  amount  of  £20,  but  which  further  goods  he  never 
did  supply. 

Johnson  got  the  bill  discounted  by  one  -Tames  Radcliffe,  who  was 
not  aware  that  the  full  consideration  had  not  been  paid  to  the  ac- 
ceptor, and  Radcliffe  bona  fide  paid  to  Johnson  £18  for  the  bill,  and 
received  it  from  him,  but  from  ignorance  or  inadvertence  did  not 
ask  Johnson  to  indorse  it. 

Radcliffe  placed  the  bill  in  his  cash-box  and  neglected  to  present 
it  for  payment  until  two  or  three  months  after  it  became  due,  when 
he  applied  to  the  appellant  personally  for  payment,  and  was  told 
by  him  that  the  drawer  Johnson  had  not  supplied  all  the  goods  lie 
had  promised  to  supply,  but  that  if  Radcliffe  would  take  off  XI  10s. 
from  the  amount  he  would  pay  it ;  and  appellant  also  informed 
Radcliffe  that  he  had  supplied  the  London  and  Westminster  Bank 
with  funds  to  pay  the  bill  at  maturity,  but  as  it  had  not  been  pre- 
sented he  had  withdrawn  them. 

Radcliffe  at  the  time  refused  to  take  £18  10s.  in  full  discharge  of 
the  amount  of  the  bill,  and  at  a  subsequent  interview  was  informed 
by  the  appellant  that  he  could  not  pay  the  bill  until  it  had  John- 
son's indorsement  on  it.  Radcliffe  told  defendant  that  he  would 
indemnify  him  against  any  claim  by  any  other  person  on  the  bill, 
and  the  same  offer  was  made  by  the  respondent's  attorney  at  the 
trial,  but  in  both  cases  was  refused.  Radcliffe  afterwards  (but  not 
in  the  appellant's  presence)  wrote  the  name  of  Win.  Johnson  as  an 
indorser  on  the  back  of  the  bill ;  but  immediately  after  having  done 
rased  that  indorsement,  so  that  it  was  barely  legible  at  the  trial, 
and  indorsed  "per  pro.  Win.  Johnson,  James  Radcliffe."  Before 
doing  so  Radcliffe  had  endeavoured  to  find  Johnson,  but  had  not 
been  able  to  do  so  in  consequence  of  Johnson  having  left  Sheffield, 
and,  as  it  was  supposed,  gone  to  America. 

After  the  indorsement  was  made  in  manner  above  stated,  the  bill 
was  duly  presented  for  payment  and  dishonoured;  and  the  appel- 
lant, though  applied  to  frequently,  has  always  since  refused  to  pay 
it,  until  Johnson's  indorsement  in  his  own  handwriting  should  be 
obtained.  After  all  the  transactions  above  stated,  Radcliffe  paid 
the  bill  to  the  respondent,  in  part  discharge  of  a  debt  due  from 
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Radcliffe  to  the  respondent ;  and  it  was  taken  as  admitted  by  the 
respondent,  that  he  had  no  other  right  against  the  appellant  than 
Radcliffe  would  have  had  if  he  had  not  so  transferred  the  bill  to 
the  respondent,  Radcliffe  had  done  other  business  for  Johnson, 
and  Johnson  told  him  at  the  time  when  Etadcliffe  discounted  tin- 
bill  for  him,  that  the  acceptor  was  a  responsible  person,  and  would 
be  sure  to  meet  the  bill  at  maturity;  but  he  never  gave  any  ex- 
press authority  to  Radclifle  to  indorse  it  in  his  (Johnson's)  name, 
nor  any  authority  further  than  what  may  be  inferred  from  the  facts 
above  stated.  Johnson  had  never  applied  to  the  appellant  on  tin- 
subject  of  the  bill,  but  some  of  the  creditors  had  given  notice  to 
the  appellant  not  to  pay  it  to  the  holder  (Johnson  cannot  now  be 
found). 

These  were  the  only  material  facts  proved ;  and  upon  these  facts 
it  was  contended,  on  behalf  of  the  appellant,  that  there  was  no> 
evidence  of  any  authority  given  by  Johnson,  the  payee,  to  Radclifle 
or  the  respondent  to  indorse  or  write  his  (Johnson's)  name  per  pro- 
curation, and  therefore  the  said  indorsement  was  void  and  of  no 
effect,  and  the  respondent  could  not  recover  the  amount  of  the  bill 
and  interest  in  this  action.  On  behalf  of  the  respondent,  it  was 
contended  that  Johnson's  omission  to  indorse  the  bill  being  a  mere 
inadvertence,  and  that  he  having  received  £18  from  Radcliffe  as 
discount  for  the  bill,  and  having  delivered  the  bill  to  Radclifle  say- 
ing that  the  acceptors  were  responsible  parties  and  were  sure  to 
meet  the  bill  at  maturity,  there  was  evidence  that  Johnson  intended 
to  pass  all  his  right,  title,  and  interest  in  the  bill,  and  justified 
Radcliffe  in  signing  Johnson's  name  "per  pro.,"  and  in  doing  all  that 
was  necessary  to  obtain  payment  of  the  bill,  and  that  appellant  was 
liable  to  pay  it  to  the  holder,  more  especially  as  he  had  offered  to 
pay  £18  10s.  to  Radcliffe  on  its  being  first  presented  to  him.  The 
Judge  decided  that  a  jury  was  at  liberty  to  infer  and  ought  to  infer 
from  the  facts  above  stated,  and  he  sitting  both  as  Judge  and  jury 
did  infer  from  them,  that  Johnson  had  for  a  good  consideration  trans- 
ferred his  whole  interest  in  the  bill  to  Radcliffe,  and  had  impliedly 
given  Radcliffe  authority  to  obtain  payment  of  it  from  the  acceptors, 
and  to  do  all  acts  necessary  for  obtaining  such  payment,  and  that 
consequently  the  indorsement  made  by  Radcliffe  was  made 
[*285]  *  by.  the  implied  authority  of  Johnson,  and  was  sufficient 
to  give  Radcliffe  or  any  holder  for  good  consideration  from 
Radcliffe  (which  the  respondent  was)  a  right  of  action  against  the 
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acceptor  for  the  amount  of  the  bill ;  and  he  gave  judgment  for  the 
amount  sued  for. 

If  the  Court  should  be  of  opinion  that  the  decision  of  the  Judge 
was  wrong,  the  judgment  was  to  be  set  aside,  and  a  nonsuit,  or 
judgment  for  the  appellant,  entered;  if  otherwise,  the  judgment 
was  to  be  confirmed. 

T.  Jones,  for  the  appellant.  The  question  is  whether,  when  a  bill 
is  made  payable  to  order  of  drawer,  and  not  indorsed  by  him,  the 
person  receiving  such  bill  honestly  and  for  good  consideration  can 
himself  indorse  it ;  and  it  is  submitted  that  he  cannot.  The  incon- 
venience arising  from  breaking  in  upon  the  rule  applicable  to  bills, 
that  if  payable  to  order  they  must  be  indorsed  before  negotiation, 
would  be  intolerable.  If  this  indorsement  is  good,  it  would  be 
evidence  against  Johnson  of  the  plaintiffs  authority  to  indorse  all 
bills.  But  there  is  no  inconvenience  the  other  way,  for  the  party 
might  have  sued'  in  the  name  of  the  drawer.  If  the  plaintiff  is 
entitled  to  have  the  bill  indorsed,  a  Court  of  equity  would  order 
Johnson  to  indorse  it.  Ex  parte  Greening,  13  Yes.  206;  Moron  v. 
Pulling,  4  Camp.  51 ;  and  Chitty  on  Bills,  p.  237,  where  it  is  said, 
"If  a  party  has  transferred  a  bill  without  indorsing  it,  when  it  was 
intended  that  he  should  do  so,  a  bill  may  be  filed  in  equity  to 
-compel  him,  and  his  assignees  if  he  has  become  bankrupt,  to  in- 
dorse;" and  again,  "  It  should  seem  that,  as  the  transfer  implies 
an  authority  to  do  all  acts  to  make  it  available,  the  party  to  whom 
the  transfer  has  been  made  may  sue  in  the  name  of  the  transferor. 
But  it  seems  that  the  promise  to  indorse  will  not  enable  the  holder 
himself  to  make  a  sufficient  indorsement  in  his  name;  and  the  only 
remedy  will  be  to  sue  him  for  the  breach  of  his  promise,  or  others 
in  his  name."  Here  there  is  no  express  authority,  nor  is  there  any- 
thing from  which  it  can  be  taken  that  the  plaintiff  was  employed 
to  sign  Johnson's  name,  nor  from  which  an  authority  can  be  im- 
plied. The  case  finds  in  effect  that  there  was  no  intention  to  give 
authority  to  indorse,  but  it  would  have  been  given  if  it  had  been 
thought  about.  If  an  authority  is  to  be  implied  by  law,  it  would 
be  implied  in  the  case  of  bills  of  lading,  which  would  be  in  effect 
to  make  the  indorsement  of  such  instruments  good,  though  by 
parol. 

Quain,  contrd.  There  was  evidence  of  an  authority  to  indorse. 
Johnson  gave  the  plaintiff  all  the  authority  necessary  to  vest  the 
bill   in   him.     It  is  either  the  case  of  a  deposit  or  a  sale  out  and 
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out;  but  it  was  clearly  not  the  former,  for  he  meant  to  give  the 
plaintiff  the  property  in  the  bill.  The  cases  arc  collected  in  Byles 
on  Bills,  p.  23.  In  Prescott  x.Flinn,  9  Bing.  19,  Tindal,  C.  J., 
says,  "  It  may  be  admitted  that  an  authority  to  draw  does  not  im- 
port in  itself  an  authority  to  indorse  bills,  but  still  the  evidence  of 
such  authority  to  draw  is  not  to  be  withheld  from  the  jury,  where 
they  are  to  determine  on  the  whole  of  the  evidence  whether  an 
authority  to  indorse  existed  or  not."  The  bill  gives  notice  to  all 
the  world  that  the  plaintiff  had  a  limited  authority.  Alexander  v. 
MacKenzie,  6  C.  B.  760;  18  L.  J.  C.  P.  94,  and  all  that  the  indorse- 
ment shows  is  that  the  authority  was  exceeded,  but  it  is  good  as 
far  as  it  goes.  If  the  words  "  without  recourse  "  were  in  the  in- 
dorsement, that  would  do. 

Jones,  in  reply,  was  stopped. 

ERLE,  C.  J.  I  am  of  opinion  that  the  defendant  is  entitled  to 
succeed.  The  intention  of  the  parties  was  that  the  plaintiff  should 
succeed,  and  have  his  money  ;  but  the  act  of  indorsing. a  bill  of  ex- 
change  involves  so  many  consequences,  that  to  hold  that  this  name 
was  lawfully  put  on  the  bill,  would  introduce  a  most  dangerous 
doctrine  with  reference  to  documents  of  the  most  important 
description. 

Willes,  J.  T  am  of  the  same  opinion.  It  might  be,  or  it  might 
not  be,  convenient  that  a  person  like  the  plaintiff  should  have  the 
right  of  determining  for  himself  whether  he  had  the  right  to  indorse  ; 
but  hitherto  the  law  has  not  conferred  such  authority,  and  it  must 
therefore  be  found,  if  at  all,  in  the  act  of  the  party  himself.  It  was 
in  the  mind  of  both  that  this  bill  had  been  indorsed.  I  do 
[*  286]  not  draw  the  conclusion,  which  Mr.  Quain  suggests  *  from 
what  took  place,  that  Johnson  in  effect  says,  "  You  may  in- 
dorse the  bill  which  I  deposit."  It  is  usual  to  establish  the  author- 
ity to  indorse  as  given  before  the  exercise,  but  that  is  not  done 
here. 

Byles,  J.  Story,  at  section  201  of  his  work  "  On  Bills,"  lays 
down  the  law  thus  :  "  If  there  be  an  assignment  "  of  a  bill  payable 
to  a  person  or  his  order  "  without  an  indorsement,  the  holder  will 
thereby  acquire  the  same  rights  only  as  he  would  acquire  upon  an 
assignment  of  a  bill  not  negotiable.  If,  by  mistake  or  accident  or 
fraud,  a  bill  has  been  omitted  to  be  indorsed  on  a  transfer,  when 
it  was  intended  that  it  should  be,  the  party  may  be  compelled  by 
a  Court  of  equity  to  make  the  indorsement."     Now,  in  the  case  of 
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Rose  v.  Sims,  1  B.  &  Ad.  521,  there  was  an  express  promise  in  writ- 
ing by  the  plaintiff  in  that  action  to  indorse  the  bill;  and  yet 
Parke,  J.,  says,  "  This  is  not  a  case  of  mutual  credit  within  the 
Bankrupt  Act;  it  is  merely  a  case  where  a  cause  of  action  arises 
for  the  non-performance  of  a  contract;"  and  Taunton,  J.,  says  the 
same.  There  no  one  suggested  that  the  transferee  had  a  right  to 
put  the  name.  Indeed,  if  he  had,  it  would  lead  by  a  very  short 
cut  to  the  repeal  of  the  rule  that  an  indorsement  must  be  in  wilt- 
ing. The  moment  you  proved  a  parol  promise  to  indorse,  you  would 
then  have  an  indorsement. 

Keating,  J.,  concurred.  Judgment  for  the  appellant. 

ENGLISH  NOTES. 

There  is  nothing  in  the  Bills  of  Exchange  Act  1882.  explicitly  to 
point  <>ut  this  rule;  hut  the  rule  is  consistent  with  the  general  principle 
stated  in  section  91  (1).  it  is  a  question  of  presumption  of  intention 
as  to  which  it  is  convenient  that  an  arbitrary  rule  should  be  laid  down. 

AMERICAN    NOILS. 

The  principal  case  is  cited  in  1  Daniel  on  Negotiable  Instruments.  §  TIL 
In  Hardesty  v.  Newby,  28  Missouri,  567;  7">  Am.  Dec.  137,  it  was  held  that 

possession  of  an  unindorsed  note  delivered  by  the  pajee  for  collection  does 

not  authorize  t he  holder  to  indorse  it  in  his  name. 


No.  18.  — EDIE    v.    EAST   INDIA   COMPANY. 

(1761.) 

No.  19.  —  SIGOURNEY   v.   LLOYD. 

(k.    b.     182S.) 

LLOYD    r.    SIGOUENEY. 
(ex.  oh.  1829.) 

RULE. 

A  bill  indorsed  to  "A."  even  without  adding  the  words 
"or  order"  remains  negotiable  and  may  be  indorsed  by  A. 
to  B.,  and  so  on.  But  an  indorsement  "  Pay  to  A.  (or  to 
A.  or  order)  for  my  use,"  or  in  similar  language,  is  restric- 
tive —  beimr  sufficient  to  eive  notice  that  no  valuable  con- 
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sideration  has  been  given  by  A.,  and  consequently  that  the 
bill  is  no  longer  negotiable. 

Edie  v.  East  India  Company. 

2  Burr.  1216-1228  (s.  <  .  1  Black.  295). 

[1216]       This  was  an  action,  brought  by  the  indorsees,  upon  two 

foreign  bills  of  exchange  drawn  by  Colonel  Clive,  then  in 

the   East  Indies,  upon   the  East  India  company,  and  ac- 

[*  1217]  cepted  by  them,  payable  to  Mr.  Campbell  or  order,  *  then 

also  in  India,  and  indorsed  by  Mr.  Campbell  to  Mr.  Robert 

Ogilby.     One  of  these  bills  was  by  such  indorsement  directed  to  be 

paid  to  Robert  Ogilby  or  order,  in  the  usual  way  of  indorsing ;  and 

no  dispute  or  question  arose  upon  it. 

The  other  bill  was  also  indorsed  by  Mr.  Campbell  to  Robert 
Ogilby  :  but  the  words  "  or  order  "  were  originally  omitted  in  this 
indorsement;  and  afterwards  put  in  by  another  hand,  before  the 
trial. 

These  bills  thus  indorsed  by  Mr.  Campbell  to  Mr.  Ogilby  (with- 
out adding  the  words  "or  order,"  in  the  indorsement  of  the  latter) 
were  by  him  indorsed  to  the  plaintiff  Edie  and  Lard  or  order. 

A  verdict  was  taken  for  the  plaintiff,  upon  the  count  as  to  the 
former  bill.  But, 
[*  1218]  *  On  the  second,  an  objection  was  taken  to  the  want  of 
the  words  "  or  order,"  which  the  defendant's  counsel  in- 
sisted were  necessary  to  be  originally  inserted  by  the  indorser;  and 
that  the  omission  of  them  was  equivalent  to  the  most  restrict  ive 
words  that  he  could  have  made  use  of  in  order  to  limit  the  pay- 
ment. And,  accordingly,  on  this  second  count  (after  evidence  being 
taken  upon  the  custom  of  merchants,  the  effect  of  which  evidence 
is  stated  in  the  judgment  of  Lord  Mansfield)  a  verdict  was  found 
for  the  defendants. 

Mr.  Morton,  of  counsel  for  the  plaintiffs,  having  moved  for  a 
new  trial,  Mr.  Norton,  and  Mr.  Wedderburn  now  showed  cause,  on 
behalf  of  the  defendants,  why  a  new  trial  should  not  be  granted. 

In  support  of  the  motion,  Mr.  Morton- and  Mr.  Yates  had  cited  the 
three  following  cases  ;  viz.  More  v.  Manning,  Comyns,  311,  in  point  ; 
where  it  was  holden  "  that  a  promissory  note  to  pay  to  one,  or  order, 
is  assignable  toties  quoties  by  the  indorsee  or  indorsees,  though  the 
words  '  or  order '  be  omitted  in  the  indorsement." 
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Acheson  v.  Fountain,  1  Strange,  557,  in  point  also  ;  it  being  there 
holden  "  that  an  indorsable  note  indorsed  to  A.  B.  without  saving 
'  or  order,'  is  an  indorsement  to  the  indorsee  or  order ;  for  the  law 
interprets  the  assignments  to  be  in  the  same  manner  as  the  note  is 
drawn." 

And  Evans  v.  Cramlinyton,  in  Carthew,  5,  2  Ventris,  309,  310, 
which  was  said  to  be  applicable  to  the  present  case. 

Mr.  Norton  and  Mr.  "Wedderburn,  contra,  for  the  defend-  [1219] 
ants,  insisted,  that  the  present  verdict  was  right,  and  ought 
to  stand.     They  relied  upon   the  custom  of  merchants  as  proved 
at  the  trial. 

Mr.  Morton  and  Mr.  Yates,  having  been  heard  in  reply  — 

Lord  Mansfield.    I  thought,  at  the  trial,  that  the  defend-  [1221] 
ants  might  be  at  liberty  to  go  into  the  usage  of  merchants 
upon  this  occasion. 

And  Mr.  Race,  cashier  of  the  Bank  of  England, gave  evidence  "  that 
the  bank,  if  they  ever  discounted  the  bills  not  indorsed  to  order,  did 
it  only  upon  the  credit  of  the  indorser ;  but  that  otherwise  they 
would  not  take  them,  not  considering  them  as  being  negotiable." 

Mr.  Simon,  a  very  eminent  and  experienced  merchant,  deposed 
that  he  considered  the  omission  of  these  words  as  restrictive  of  the 
indorsement  to  the  particular  individual  person  specified  in  the 
indorsement:  and  he  added,  that  it  was,  in  his  opinion,  merely  in 
the  nature  of  a  personal  authority  "  to  receive  the  money;"  and 
was  not  negotiable. 

So  Mr.  Grant,  another  witness  on  the  part  of  the  defendants, 
declared  his  opinion  also  to  be. 

So  also  Mr.  Regnier,  their  fourth  and  last  witness. 

These  were  the  four  witnesses  for  the  defendants. 

The  plaintiffs,  on  their  part,  called  Mr.  Richard  Cope  (partner 
with  Mr.  Honywood  the  banker) :  but  they  were  mistaken  in  him ; 
for  he  agreed  with  the  other  four  witnesses,  exactly. 

Another  witness  called  by  the  plaintiffs  was  Mr.  Udney  ;  who 
thought  it  sufficient  without  the  words  "  or  order,"  and  attesl  id 
that  he  had  himself  discounted  one,  and  said  he  had  paid,  he 
believed,  fifty  bills  where  the  words  "  or  order"  were  omitted  in 
the  indorsement. 

Mr.  Macbean,  a  notary  public,  also  in  his  opinion  held  the  in- 
dorsement of  a  bill  of  exchange  to  Vie  negotiable,  notwithstanding 
the  omission  of  these  words ;  and  that  no  objection  of  this  sort  was 
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ever  made,     [ndeed  if  the  bill  Bhould  !»••  indorsed  '  paj   the  con 
tents  to  A.  11.  only,"  it  was  looked  upon,  he  said,  to  l»-  ;i  restriction 
.it'  th<'  payment  to  A    B.  personally. 

Mr.  I'nv  ;iinl  Mr.  Ander  on  deposed  to  the  same  effect,  "that  the 
omission  of  the  words  or  order  did  not  prevenl  th<   negotiability." 

Bui  ili'1  plaintiffs  did  not,  however,  come  prepared  with  particu- 
lar witnesses  i"  the  usage  in  such  cases;  not  <  :pecting  that  the 
evidence  in  supporl  of  su<  li  .1  usage  would  have  been  admitted. 

I  told  the  jury,  that  by  the  general  lav  (layii 
j '  1222]  out  of  the  case)  the  indorsement  would  follow  tin 

of  the  original  lull,  an<l  be  an  absolul  11  men <   i"  the 

indorsee  or  his  order. 

Ami  after  having  told  them  that  this  was  tin-  genera]  law,  then 
I  lcit  to  them  upon  the  particular  evidence  of  the  usage  thai   had 
been  laid  before  them;  and   recommended  it   to  them  to  consider 
well  of  this  evidence ;  and  told  them,  that   it'  they  found  an  1 
so  established  and  settled  amongst  merchanl 
clear  and  plain  and  beyond  doubt,  they  might  find  a  verdict  for  th" 
defendants  upon  that  second  hill :  but  I  directed  them,  that  if  they 
were  doubtful  of  the  usage,  or  if  the  usage  appeared  to  them  n 
be  fully  and  clearly  established,  or  to  be  the  other  way,  then  they 
ought  to  find  for  the  plainl  iffs. 

I  told   them,  that    the  question   arose   upon   the   insolvency  of 
Ogilby,  the  first  indorsee;  and  that  it  ought  to  be  considered  by 
them,  who  it  was  that  gave  the  trust   to  Ogilby  :  for  he  that  ■_ 
the  trust  ought  to  run  the  risk  of  his  credit. 

I  observed  that  thi>  indorsement  was  made  by  Mr.  Campbell, 
the  payee,  to  this  Ogilby;  and  if  he  meant  to  trust  Ogilby,  it  was 
but  reasonable  that  he  should  be  the  person  to  suffer  by  Ogilby. 
And  it  was  clear  that  he  meant  to  trust  Ogilby  with  the  mom  5  ; 
for  it  is  acknowledged  on  all  hands,  that  Ogilby  himself  had  a 
right  to  receive  it  <^'  the  company,  whether  he  had  a  right  to 
indorse  the  bill  to  another  person,  or  not. 

Tie' jury  staid  out  a  considerable  time:  and  then  brought  in  a 
verdict  for  the  plaintiffs,  upon  the  bill  indorsed  to  Ogilby  or  order 
(which  was  not  disputed)  :  but  they  gave  their  verdict  for  the 
defendants,  upon  that  count  which  declared  upon  the  second  bill 
(for  t'2000)  which  was  indorsed  to  him  without  adding  the  v. 
"  or  order." 

In  the  whole  course  of  the  evidence  no  one  fact  was  pr< 
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where  the  indorsee  to  whom  a  bill  was  indorsed,  without  adding 
thf  words  "  or  order,"  ever  actually  lost  the  money  ;  sous  to  put 
li i in  upon  disputing  the  point. 

Since  the  trial,  I  have  looked  into  the  cases,  and  have  considered 
the  thing  with  a  great  deal  of  care  and  attention,  and  thought 
much  about  it  ;  and  I  am  very  clearly  of  "pinion,  that  I  ought  not 
to  have  admitted  any  evidence  of  the  particular  usage  of  merchants 
in  such  a  case.  Of  this,  I  say,  I  am  now  satisfied  ;  for  the  law  is 
already  settled. 

I  lay  the  case  of  Evans  v.  Cramlington  out  of  the  way;  as  I  do 
not  see  that  it  is  much  applicable  to  the  case  now  before  us. 

But  I  go  upon  the  two  cases  of  More  v.  Manning,  *and  [*1223] 

A      son  v.  Fountain.     The  former  was  an  assumpsit  upon 

a  promissory  note  given  by  Manning  to  Statham  or  order ;  Statham 

gmed  it  to  Witherhead,  ai\d  VVitherhead  to  the  plaintiff.     Upon 

a  demurrer  to  the  declaration,  exception  was  taken,  "  because  the 

:iiui 'lit  was  made  to  VVitherhead  without  saying  to  him  and 
order:  and  then  he  cannot  i  it  over."  But  it  was  resolved  bj 
the  whole   Court,  that    it    was  g I:  for,  if  the  original   bill   was 

nable,  then,  to  whomsoever  it  is  assigned,  he  has  all  the  iuter- 

m  the  bill,  and  may  assign  it  as  he  pleases  And  very  right 
that    was:  for  the  main    foundation  is,  "what   the   bill   is   in    its 

•i."     And  accordingly,  as  thai  note  was  originally  mad"  payable 
i     Statham  and  order,  they  held  the  assignment  of  it  to  Wither- 
head to  be  an  absolute  assignment  to  him,  which  comprehended  his 
_n>.     It  could  not   be  an  indorsement   in   blank  ;  because  it   is 

1  ■  that  the  assignment  was  made  to  Witherhead.  withoul  say- 
ing to  him  or  order."  The  point  resolved  was  "  that  the  assignment 
to  Witherhead  was  absolute."  The  woids  added  at  the  end  of  the 
reporl  are  inaccurate,  and  might,  at  first  view,  occasion  a  little  con- 
fusion: hut,  to  be  sure,  the  court  went  into  an  additional  argu- 
ment ;  which  the  reporter  has  omitted  to  particularize,     Bui   the 

ration  sets  out  the  assignment  ;  which  is  "an  assignment  by 
Statham  to  Witherhead,   omitting  to  add  the  words  'ami  order.'" 

Then  ;h  to  the  other  case  of  Acheson  v.  Fountain  :  The  plaintiff 
had  de  dared  upon  an  indorsement  made  by  William  Abercrombie, 
whereby  he  appointed  the  payment  to  he  '-to  Louisa  Acheson  or 
order;"  upon  producing  the  bill  in  evidence,  which  appeared  to 
be  originally  made  payable  to  Abercrombie  or  order,  yel  Abercrom- 
:i<  nt  was  only  this :  "  Pray  pay  the  contents  to  h 
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Aeheson."     li  was  objected,  " that  the  indorsement  did  u 
with    the   declaration."     The    Court,   notwithstanding    thi 
judgment,  upon  the  ground  of  a  general  proposition  in  law, '  that 
a  bill  is  negotiable,  without   adding  these  words   to  the  indi 
ment."     A.nd  though  the  plaintiff  might  perhaps  have  had  Leave  to 
amend  his  declaration  in  the  point  objected  to,  yet  the  declaration 
came  before  the  Court  unamended:  so  that  the  objection  came  w itli 
its  lull  strength  .  and  the  Court  gave  their  opinion  upon  tin-  point, 
us  ;i   matter  <>f  clear  Bettled   law:   tor  tin-  whole   Court   wei 
opinion,  " that  it  was  well  enough,  that   being  tin'  Legal  import  of 
the   indorsement;  and   that    fehe   plaintiff  might,  upon  Un- 
indorsed it  over  to  another,  who  would  1"'  the  proper  ordei  "i  the 
first  indorser."      Ami   accordingly,   judgment    was   given    foi    the 

plaintiff. 
[*  1224]       *  A.draftdrawn  upon  one  person,  directing  him  "  to  pay 
money  to  another  or  order,"  i-.  in  it->  original  creation,  not 
an  authority  but  a  lull  of  exchange,  and  1^  negotiable.      It  be! 
to  the  payee  to  do  what  he  think-  proper  with  it.  and  to  use  it  as 
best  suits  his  convenience.     It  is  his  property  ;  and  he  may  -.:- 
it  as  such,  and  to  whom  In-  pleases  :  ami  his  direction  "to  pay  it  to 
such  a  one"  i-  a  direction  "to  pay  it  to  him  or  his  order,"  for  he 
assigns  his  whole  property  in  it  and  has  had  a  valuable  considera- 
tion for  so  doing. 

Another  thing  observable  is  the  absurdity  of  the  opinion  of  the 
merchants  (which  they  avowed  to  be  their  opinion),  "  That  a  hill 
thus  indorsed  was  not  to  go  to  executors  or  administrators  in  ease 
of  the  indorsee's  death  ;"  whereas  there  can  be  no  doubt  that  - 
an  interest  is  transmissible  to  executors  or  administrat 

The  words  "or  order"  are  not  necessary  to  he  inserted  in  the 
indorsement,  any  more  than  tin-  words  "executors  or  administra- 
tors'' are  necessary  to  be  added  to  it. 

The  point  now  in  question  has  been  already  solemnly  settled 
both  in  the  Court  of  King's  Bench  and  Common  Pleas  by  the  two 
adjudications  that  have  been  mentioned ;  and  therefore  witnesses 
ought  not  to  have  been  examined  to  the  usage,  after  such  solemn 
determinations  of  what  was  the  law. 

Therefore  there  ought  to  be  a  new  trial. 

Mr.  Justice  Dexisox  concurred,  in  toto. 

This  verdict  upon  the  second  count  is  not  well  founded.  The 
point  in  question  is  not  matter  of  fact,  but  matter  of  law. 
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I  never  heard  of  this  notion  of  a  restrictive  assignment  of 

a  negotiable  bill. 

Where  a  lull  is  originally  made  payable  to  A.  or  order,  ii   is  of 

ill  in  it<  vei  ^otiable  from  hand  to  hand.     An 

inland  bill  of  exchange  i^  assignable  in  its  nature,  toties  quoties ; 

and  promissory  notes  are  now  put  upon  the  same  foot  with  them. 

ign  bills  of  exchange  are  equally  so,  by  tin-  law  of  merchants, 

and  by  tin-  settled  determinations  of  courts  of  law  in  England. 

This  i-  a    matter  of  law,  and  the  law  is  clearly  and 
•fully  fixed.     There  is  no  instance  >>i  a  restrictive  lim-  [*  1225] 
itation,  when'  a  hill  is  originally  made  payable  to  a  man 
or  order. 

I  never  heard  of  an  indorsement  to  A.  only.  In  general  the 
indorsement  follows  the  nature  of  the  thin-  indorsed,  ami  is 
equally   negotiable. 

But,  at  least,  here  i-^  no  such  restraint  as  that:  here  is  nothing 
from  whence  to  collect  an  intent  to  limit  and  restrain  it.  The  law 
lias  determined  that  the  hill  is  negotiable  in  itself;  and  there  is  no 
law  to  the  contrary,  nor  any  pretence  for  it  in  the  present  case. 
Ami  it  would  he  infinitely  inconvenient  if  it  should  be  otherwise; 
for  as  no  circumstances  at  all  appear,  it  would  destroy  or  disturb 
that  certainty  which  transactions  of  this  nature  require. 

An  executor  or  administrator  may  indorse  a  hill  or  promissory 
note,  within  the  custom  of  merchants.  In  tin-  case  of  Rawlinson 
v.  Stone,  •"•  Wils.  1.  upon  a  writ  of  error  from  C.  15.,  an  inland 
bill  of  exchange  was  mad-'  payable  to  A.  or  order;  A.  died,  and 
the  administrator  of  A.  assigned  the  note  to  the  plaintiff  in  the 
Common  Pleas;  for  whom  that  Court  gave  judgment  upon  demur- 
rer. Tii"  Court,  upon  argument  of  the  writ  of  error  here,  held 
"that  the  executor  or  administrator  might  assign  it  over;"  and 
they  affirmed  the  judgment  of  the  Court  of  Common  Pleas.  The 
utOT  or  administrator  i-  only  in  law,  not  in  fact  ;  yel 

held  that  he  might  assign  it  by  the  name  of  executor  or 
administrator,  and  that  it  was  tie-  common  method  to  do  so.  Tin; 
indorsement  virtually  included  it. 

Now  tie-  pn  -'•  includi  -  that,  and  more;  for  here  the  first 

indorsee  was  an  assignee  in  fact      And  it  ought  to  he  so,  for  the 

of  certainty,  and   for   the   henefit  and  convenience  of  trad-. 

No  intention  appears  here  to  restrain   it,  and  in  general  the  law 

says  "  it  i-  assignable." 
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And  it  is  not  material  when  or  how  filled  up,  for  it  is  every  day's 
practice,  to  fill  up  the  indorsement  long  after  it  is  made  ;  nay,  even 
in  Court,  at  the  trial. 

I  will  not  give  any  opinion  whether  the  indorser  might  have 
limited  his  assignment  by  some  clear  plain  negative  words,  if  in 
fact  it  had  been  his  intention  to  limit  and  restrain  it. 

Here,  no  such  intention  appears  ;  the  indorsement  is  general,  and 
the  law  is  settled  "  that  the  assignment  follows  the  nature  of  the 
thing  assigned."  And  the  law  being  already  so  settled,  the  jury 
ought  not  to  have  given  their  verdict  upon  an  opinion  contrary 
to  it. 

A  new  trial  ought  therefore  to  be  granted  ;  but  no  costs  should 
be  paid,  for  the  reasons  already  mentioned. 
[*  1226]  *  Mr.  Justice  Foster  concurred  that  there  should  be  a 
new  trial ;  because  it  is  a  verdict  against  a  known  and 
settled  rule  of  law  ;  as  appears  by  the  two  adjudged  cases  reported 
in  Comyns  and  Strange.  Therefore  it  ought  not  have  been  left  to 
a  jury  at  all. 

Much  has  been  said  about  the  custom  of  merchants.  But  the 
custom  of  merchants,  or  law  of  merchants,  is  the  law  of  the  king- 
dom, and  is  part  of  the  common  law. 

People  do  not  sufficiently  distinguish  between  customs  of  differ- 
ent sorts.  The  true  distinction  is  between  general  customs  (which 
are  part  of  the  common  law),  and  local  customs  (which  are  not  so). 
This  custom  of  merchants  is  the  general  law  of  the  kingdom,  part 
of  the  common  law ;  and  therefore  ought  not  to  have  been  left  to 
the  jury  after  it  has  been  already  settled  by  judicial  determinations. 

Mr.  Justice  Wilmot  was  of  the  same  opinion. 

The  law  with  regard  to  this  point  is  settled  and  fully  established 
by  the  two  cases  which  have  been  cited,  and  upon  right  and  proper 
principles. 

This  original  contract  is,  "  to  pay  to  such  person  or  persons  as 
the  payee  or  his  assignees  or  their  assignees  shall  direct;"  and 
there  is  as  much  privity  between  the  last  indorser  and  the  last 
assignee  as  between  the  drawer  and  the  first  payee.  When  the 
payee  assigns  it  over,  he  does  it  by  the  law  of  merchants  ;  being  a 
chose  in  action,  not  assignable  by  the  general  law.  And  the 
indorsement  is  part  of  the  original  contract,  and  is  incidental  and 
appurtenant  to  it  in  the  nature  of  it,  and  must  be  understood  and 
interpreted  to  be  made  in  the  same  manner  as  the  bill  was  drawn  ; 
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and  the  indorsee  holds  it  in  the  same  manner,  and  with  the  same 
privileges,  qualities,  and  advantages  as  the  original  payee  held  it ; 
that  is,  as  an  assignable  negotiable  note,  which  he  may  indorse 
over  to  another,  and  that  other  to  a  third,  and  so  on  at  pleasure. 

There  is  a  great  deal  of  difference  between  giving  a 
*  naked  authority  "to  receive  it,"  and  transferring  it  over  [*  1227] 
by  indorsement.  And  I  doubt  whether  he  can  limit  his 
indorsement  of  it  by  way  of  assignment  or  transfer  to  another,  so 
as  to  preclude  his  assignee  from  assigning  it  over  as  a  thing  nego- 
tiable. For  the  assignee  purchases  it  for  a  valuable  consideration  ; 
and  therefore  purchases  it  with  all  its  privileges,  qualities,  and 
advantages,  one  of  which  is  its  negotiabilitv. 

To  be  sure,  he  may  give  a  mere  naked  authority  to  a  person  "  to 
receive  it  for  him;"  he  may  write  upon  it,  "pray  pay  the  money  to 
my  servant  for  my  use ; "  or  use  such  expressions  as  necessarily 
import  that  he  does  not  mean  to  indorse  it  over,  but  is  only  author- 
izing a  particular  person  to  receive  it  for  him  and  for  his  own  use. 
Tn  such  case  it  would  be  clear  that  no  valuable  consideration  had 
been  paid  him.  But,  at  least,  that  intention  must  appear  upon  the 
face  of  the  indorsement.  Whereas  here,  no  such  thing  nor  any- 
thing tending  to  it,  appears  upon  the  face  of  the  indorsement;  it 
is  a  general  assignment  without  any  restriction  at  all. 

The  principle  I  rely  upon  is  the  paying  a  valuable  consideration 
for  the  assignment. 

In  the  case  of  More  v.  Manning  (which  is  in  point),  those 
words  added  at  the  end,  "that  at  a  trial,  when  a  lull  is  given  in 
evidence,  the  party  may  till  up  the  blank  as  he  pleases,"  are  redun- 
dancy. And  that  indorsement  could  not  be  an  indorsement  in 
blank;  it  appears  otherwise  from  the  case  itself.  It  was  made  to 
Witherhead,  but  without  saying  "to  him  and  order." 

So  the  other  case,  Acheson  v.  Fountain,  in  1  Strange,  557,  is  like- 
wise in  point.  And  there  is  no  difference,  whether  the  determina- 
tions be  on  promissory  notes  or  on  bills  of  exchange ;  it  is  just  the 
same  thing  because  it  is  to  be  governed  by  the  same  rule. 

(He  cited  a  manuscript  report  of  that  same  case  of  Acheson  v. 
Fountain  which  is  reported  by  Sir  John  Strange,  which  agreed 
with  Sir  John's  report  of  it,  and  with  mine,  exactly.) 

There  is  another  case,  Fisher  v.  Pom.frett,  Carthew,  403,  that 
shows  this  to  be  a  right  determination  (though  the  state  of  that 
case  was  indeed  just  the  reverse  of  the  present  case).     It  was  a 
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bill  of  exchange  payable  to  T.  S.  who  indorsed  it,  "  Pay  the  con- 
tents of  this  bill  unto  the  order  of  Mr.  Fisher."     Fisher  brought 

his  action  as  indorsee.  The  defendant  demurred  to  the  declaration 
because  the  indorsement  was  uot  to  Fisher  himself,  but  to  his 
order.  But  the  Court  held  that  Fisher  might  well  bring  the 
action, "  for  amongst  tradesmen  thai  form  was  commonly 
[*  1228]  used, though  intended  to  be  made  *  payable  to  the  person 
whose  order  is  mentioned."     And  Fisher  had  judgment. 

Therefore  a  note  indorsed  over  to  A.  would  enable  him  to  indorse 
it  over  to  B.,  and  so  on.  For  the  convenience  and  course  of  trade 
is  to  be  attended  to;  the  intention  is  to  be  regarded,not  the  form. 

The  custom  of  merchants  is  part  of  the  law  of  England,  and 
courts  of  law  must  take  notice  of  it  as  such. 

There  may  indeed  he  some  questions  depending  upon  customs 
amongst  merchants  where,  if  there  be  a  doubt  about  the  custom, 
it  may  be  fit  and  proper  to  take  the  opinion  of  merchants  there- 
upon ;  yet  that  is  only  where  the  law  remains  doubtful.  And 
even  there  the  custom  must  be  proved  by  facts,  not  by  opinion 
only ;  and  it  must  also  be  subject  to  the  control  of  law,  and  so 
was  the  case  of  Hawkins  v.  Cardy,  Carthew,  466;  1  Salk.  65. 
There  the  defendant  had  given  a  note  under  his  hand  "  to  pay 
unto  E.  G.  or  order  a  certain  sum  of  money  ; "  "  E.  G.  by  indorse- 
ment on  this  note,  ordered  part  of  the  money  to  be  paid  to  the 
plaintiff.  Upon  which  this  action  was  brought ;  and  a  special 
custom  amongst  merchants  was  laid  in  the  declaration,  according  to 
the  plaintiff's  case."  Upon  a  demurrer  to  this  declaration,  it  was 
adjudged  "  that  this  is  a  void  custom,  because  by  means  of  such 
division  the  defendant  would  be  subject  to  as  many  actions  as  ttfe 
person  to  whom  the  note  was  given  should  think  fit  ;  and  this 
upon  a  single  contract  which  subjected  him  to  one  action  only." 
This  warrants  what  I  said.  "  that  the  original  contract  must  be 
looked  into."  Here  the  original  contract  is  a  negotiable  bill,  and 
the  indorsee  is  in  the  place  of  the  original  payee. 

The  two  cases  of  More  v.  Manning,  and  Acheson  v.  Fountain, 
serve  to  prove  "  that  there  is  no  such  custom  of  merchants  as  the 
defendants  pretend,"' for  they  could  not  have  been  so  determined  as 
they  were  if  there  had  been  such  a  custom  of  merchants. 

Therefore  these  judicial  determinations  of  the  point  are  the  lex 
mercatoria  as  to  this  question ;  for  they  settle  what  is  the  custom 
of  merchants,  which  custom  is  the  lex  mercatoria,  which  is  part 
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of  the  law  of  the  land.  But  this  finding  of  the  jury  in  the  present 
case  is  directly  contrary  to  the  lex  mercatoria  so  fully  settled  and 
established  by  legal  adjudications. 

Therefore  the  verdict  ought  to  be  set  aside. 

Per  Cur.  unanimously,  the  verdict  was  set  aside  and  a  new  trial 
ordered. 

Sigourney  v.  Lloyd.     Lloyd  v.  Sigourney. 

8  Barn.  &  Cress.  ti22-634  (s.  c.  3  Man.  £  Ky.  58). 

Assumpsit  for  money  had  and  received.  Plea,  general  [622] 
issue.  The  plaintiff  was  a  merchant  residing  at  Boston,  in 
the  United  States  of  America.  The  defendants  were  bankers  in 
London,  carrying  on  business  under  the  firm  of  Messrs.  Jones, 
Lloyd  &  Co.  Before  the  trial  the  parties  agreed  that  the  plaintiff 
should  take  a  verdict  by  consent  for  £3164  lis.  Sd.,  subject  to  the 
following  case,  with  liberty  for  either  party  to  turn  it  into  a  special 
verdict.  This  was  accordingly  done  with  the  approbation  of  Lord 
Tenterdex.  C.  -T..  before  whom  the  cause  came  on  for  trial:  — 

In  the  month  of  July,  Captain  Attwood,  who  commanded  a  vessel 
belonging  to  the  plaintiff,  took  in  payment  of  a  cargo  of  flour,  the 
property  of  the  plaintiff,  which  he  sold  at  Rio  Janeiro,  a  bill  of 
exchange  for  £3164  lis.  Sd.,  drawn  in  a  set  of  three  by  March, 
Sealy,  Walker  and  Co.,  of  that  place,  on  March,  Sealy,  and  Co.  of 
London.  This  bill  was  payable  to  the  order  of  Messrs.  Hendricks, 
Wierss,  and  Co.,  who  indorsed  it  to  Captain  Attwood.  The  following 
are  copies  of  the  first  and  third  parts  of  the  bill :  — 

*  £2971  dm-  28th  November.  [*  623] 

Rio  de  Janeiro,  12th  July,  1825. 
For  £3164  Us.  Sd.     1258. 

At  sixty  days  sight  pay  this  first  of  exchange,  second  and  third 
not  paid,  to  the  order  of  Messrs.  Hendricks,  Wierss,  &  Co.  three  thou- 
sand one  hundred  and  sixty-four  pounds,  eleven  shillings,  and  eight- 
pence,  value  of  the  same,  which  place  to  account,  as  per  advice  from 

March,  Sealy.  Walker,  and  Co. 

This  bill  was  indorsed  by  the  payees  to  A.  Attwood. 

Rio  de  Janeiro,  the  12th  July,  1825. 
Fur  £3164  Us.  Sd. 

At  sixty  days  sight  pay  this  third  of  exchange,  first  and  second  not 
paid,  to  the  order  of  Messrs.  Hendricks,  Weirss,  and  Co.,  three  thousand 
vor..  iv.      23 
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one  hundred  and  sixty-four  pounds,  eleven  shillings,  and  eight-pence, 

value  of  the  same,  which  place  to  account,  as  per  advice  from 

March,  Seaxt,  Walker,  and  Co. 

This  was  indorsed  by  the  payees  to  A.  Attwood,  by  Attwood  to 
the  plaintiff,  by  the  latter  in  the  following  words:  "  Pay  to  Samuel 
Williams,  Esq.,  of  London,  or  his  order,  for  my  use:"  and  by  S. 
Williams  to  Jones  and  <  !o. 

Attwood  sent  the  first  of  the  set  to  the  correspondent  of  the  plain- 
tiff, Mr.  Samuel  WilliamB  of  London,  who  was  an  American  agent 
and  factor  for  merchants  and  planters,  carrying  on  such  busine 
a  very  great  extent,  inclosed  in  the  following  letter:  "Sir,  I  here- 
with have  the  honour  to  enclose  you  the  first  of  exchange  for  £3164 
lis.  8d.  sterling,  at    sixty  days  sight,  on    Messrs.   March,  Sealy, 

and  Co.,  in  London,  in  favour  of  myself,  it  being  the  pro- 
[*  624]  ceeds  of  a  cargo  of  Hour  in  brig  Swiftsure,  *  belonging  to 

Henry  Sigourney,  Esq.,  Boston,  America,  which  you  will 
please  to  present  for  acceptance,  and  keep  at  the  disposal  of  the 
second  or  third."  But  he  did  not  indorse  the  bill.  Williams  re- 
ceived the  letter  and  bill  on  the  26th  September,  1825,  and  pro- 
cured the  acceptance  of  the  bill  in  due  course.  The  third  of  the 
set  was  remitted  to  the  plaintiff;  and  he  having  indorsed  it  as 
aforesaid,  "Pay  to  Mr.  Samuel  Williams,  or  order,  for  my  use," 
remitted  it  to  Williams  in  the  following  letter  of  the  17th  Septem- 
ber, 1S25 :  "Captain  Amaziah  Attwood,  of  my  brig  Swiftsure, 
arrived  here  yesterday,  Rio  Janeiro,  whence  lie  sailed  about  the 
July.  He  informs  me  that  he  left  a  letter  directed  to  you,  to  be 
forwarded  to  you  by  the  next  English  mail,  containing  the  first  of 
March,  Sealy,  Walker,  and  Co.'s  draft  on  March,  Sealy,  and  Co., 
London,  dated  12th  July,  at  sixty  days  sight,  for  £3164  lis.  M. 
sterling,  in  favour  of  Messrs.  Hendricks,  Weirss,  and  Co..  and  by 
them  indorsed  to  said  A.  Attwood  He  thinks  he  did  not  indorse 
the  draft ;  and  if  received,  it  can  only  be  accepted.  Enclosed  you 
have  third  bill  of  the  set  indorsed  to  me  by  Captain  Attwood, 
and  to  yourself  by  me.  I  presume  that  if  the  other  should  have 
been  previously  received  and  accepted,  that  a  receipt  on  the  one 
now  transmitted  would  be  accepted  at  maturity.  Have  the  good- 
ness, when  you  advise  the  receipt,  which  I  trust  will  be  as  soon  as 
possible,  of  the  present,  to  inform  me  the  standing  of  the  acceptors. 
Henry  Sigourney."     The  letter  and  bill  were  received  by  Williams 
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on  the  21st  October,  1826.  The  defendants  had  no  notice  of  the  be- 
fore-mentioned letters  of  Captain  Attwood  and  the  plaintiff.  Wil- 
liams stopped  payment  on  the  24th  of  October  aforesaid, 
and  a  docket  was  struck  against  him  *  on  the  2."»th  of  the  [*  625] 
same  month,  upon  which  a  commission,  dated  the  27th 
of  the  same  month,  was  issued,  and  he  was  declared  a  bankrupt 
immediately  afterwards.  At  the  time  Williams  received  the  bill 
in  question,  as  well  as  at  the  time  of  his  bankruptcy,  the  bal- 
ance of  account  was  in  favour  of  the  plaintiff  to  the  amount  of 
upwards  of  £3000,  exclusive  of  the  before-stated  bill.  On  the 
morning  of  the  22nd  of  October,  when  the  discount  hereinafter 
mentioned  was  made,  the  balance  in  favour  of  Williams  with  the 
defendants  was  £3784  10s.  10'/.  About  eleven  o'clock  on  that  day 
Williams  indorsed  the  bill  in  question,  with  others,  amounting 
in  the  whole  to  £7081  17s.  dd.,  to  the  defendants,  who  were  his 
bankers,  and  in  the  habit  of  discounting  for  him  very  largely,  and 
the  said  bills  were  bond  fide  disc. united  for  him,  and  credit  given  to 
him  for  the  amount,  less  the  discount;  and  subsequently,  viz.  at 
the  clearing-house  about  five  o'clock  in  the  evening  of  that  day, 
the  defendant  paid  Williams's  acceptances' due  that  day  to  the  num- 
ber of  thirty-two,  and  three  drafts,  amounting  to  £10,683  18*.  Id. 
The  bill  in  question  was  honoured  at  maturity,  and  the  amount 
received  by  the  defendants  on  the  28th  November,   1825. 

F.  Pollock  for  the  plaintiff.  The  bill  belonged  to  the  plaintiff, 
and  he  is  entitled  to  recover  its  amount  from  the  defendants.  The 
indorsement  was  special,  so  as  to  prevent  the  indorsee  from  trans- 
ferring any  interest  in  the  bill  beyond  the  particular  purpose  or  the 
particular  individual  mentioned  in  the  indorsement,  The  earliest 
case  where  such  a  special  indorsement  is  mentioned  is  Snee 
v.  Prescott,  1  Atk.  247.  There  Lord  HARDWICKE  *  says,  [*  626] 
"Promissory  notes  and  bills  of  exchange  are  frequently 
indorsed  in  this  manner.  Pray,  pay  the  money  to  my  use,  in  order  to 
prevent  their  being  filled  up  with  such  an  indorsement  as  passes 
the  interest."  In  Edic  v.  The  East  India  Company,  2  Burr.  1227, 
p.  342,  ante,WliMOT,  •!.,  speaking  of  an  indorser,  says,  "To  be  sure 
he  may  give  a  mere  naked  authority  to  a  person  to  receive  it  for 
him  :  he  may  write  upon  it,  '  Pray,  pay  the  money  to  my  servant, 
for  my  use ;'  or  use  such  expressions  as  necessarily  import  that  he 
does  not  mean  to  indorse  it  over,  but  is  only  authorizing  a  par- 
ticular person  to  receive  it  for  him  and  for  his  own  use.     In  such 
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case  it  would  be  clear  that  no  valuable  consideration  had  been  paid 
him.  But, at  least,  that  intention  musl  appearupon  the  face  of  the 
indorsement."  It  appears,  therefore,  from  these  two  authorities  that 
an  indorsement  in  the  form  used  in  the  presenl  case  will  prevent 
the  indorsee  from  passing  the  interest  in  the  bill  by  a  subsequent 
indorsement.  The  general  indorsement  of  a  bill  makes  it  the  legal 
property  of  the  indorsee,  and  gives  him  the  jus  disponendi  ;  but 
an  indorsement  for  the  use  of  another  is  notice  that  the  property 
in  the  bill  is  in  that  other,  and  that  the  holder  is  an  agent  for  him, 
and  cannot  transfer  the  bill.  [lie  was  then  stopped  by  the  Court] 
Parke,  contra.  It  may  be  conceded  that  the  negotiability  of  a 
bill  may  be  restrained  by  a  special  indorsement.  Tin-  question, 
which  in  this  case  turns  entirely  mi  the  eonstruction  of  the  in- 
dorsement, is  whether  it  restrains  the  negotiability  of  the  bill,  and 

makes  every  subsequent  holder  a  trustee  for  the  plaintiff. 
[*  627]  *The  general  rule  is  that  an  indorsement  transfers  to  the 

indorsee  all  the  rights  of  the  indorser,  and,  among  others, 
the  right  of  transferring  the  interest  in  the  bill  by  indorsement, 
More  v.  Manning,  Com.  311  ;  Aehesonv.  Fountain,  1  Str.  557;  Edie 
v.  East  India  Company.  In  the  latter  case,  Wilmot,  J.,  even  inti- 
mated a  doubt  whether  there  could  be  a  restrictive  indorsement 
But,  conceding  that  there  may,  the  question  is,  whether  the  in- 
dorsement in  this  case  contains  clear  negative  words  restraining 
the  negotiability  of  the  bill  ?  The  words  must  be  construed  most 
strongly  against  the  plaintiff,  the  party  using  them.  First,  the  bill 
is  indorsed  payable  to  order.  Prima  facie,  therefore,  it  was  trans- 
ferable. The  legal  title  wras  in  Williams,  though,  as  between  the 
plaintiff  and  him,  he  might  be  bound  to  hold  the  bill  for  the  plain- 
tiff's use  ;  and  if  Williams  had  the  legal  title,  he  might  transfer 
his  interest  in  the  bill  by  indorsement.  The  meaning  of  such  an 
indorsement  was  considered  in  Evans  v.  Cramlington,  Carth.  5; 
2  Vent.  307 ;  Skinn.  264 ;  1  Show.  4.  There  the  bill  was  payable 
"  to  Price  or  order,  for  the  use  of  Calvert."  Price  indorsed  it  to 
Evans  ;  after  which  an  extent  issued  against  Calvert,  and  the 
money  due  upon  it  was  seized  to  the  use  of  the  king.  These  facts 
appearing  upon  the  pleadings,  two  points  were  made  upon  demur- 
rer ;  the  one,  whether  Calvert  had  such  an  interest  in  the  money  as 
might  be  extended  ;  and  the  other,  whether  Price  had  power  to  in- 
dorse the  bill,  or  whether  he  had  only  a  bare  authority  to  receive 
the  money  for  the  use  of  Calvert ;  and  the  Court  of  King's  Bench, 
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and  afterwards  the  Exchequer  Chamber,  held  that  Calvert 
had  not  such  an  interest  as  could  be  *  extended,  and  that  [*  628] 
Price  had  power  to  indorse  the  bill,  and  judgment  was  given 
for  the  plaintiff.  In  the  case,  as  reported  in  Shower,  p.  4,  Lord 
Holt  says  :  "  This  is  a  bill  which  is  assignable  by  Price,  and  when 
Price  assigned  it  he  received  the  money,  and  that  receipt  was  for 
the  use  of  Calvert ;  and  there  Calvert  hath  his  action  ;  but  we' can 
take  notice  of  none  but  Price ;  and  at  this  rate  the  credit  of  bills  of 
exchange  will  be  spoiled."  [Bayley,  J.  The  question  was  not 
raised  there  whether  Price  indorsed  contrary  to  his  duty  to  Cal- 
vert.] If  Calvert's  consent  had  been  necessary,  that  must  have 
been  stated  in  the  pleadings  to  have  been  given:  but  there  is  no 
such  averment.  The  pleadings  are  set  out  in  2  Yentris,  p.  MOT. 
That  case,  therefore,  is  an  authority  to  show  that  Williams  had 
authority  to  transfer  the  interest  in  the  bill  in  this  case.  The 
words  "to  my  use"  may  be  construed  as  a  direction  from  the 
plaintiff  to  Williams,  his  agent,  to  apply  the  bill  or  the  proceeds  of 
it  to  his,  the  plaintiffs,  use.  The  other  construction  makes  the  in- 
dorsement restrictive.  But  the  intention  is  not  clear,  and  it  ought 
to  be  so,  in  order  to  restrain  the  negotiability  of  the  bill.  If  the  first 
construction  be  adopted,  the  defendants  clearly  were  not  bound  to 
see  i,o  the  application  of  the  money.  If  the  words  of  the  indorse- 
ment had  been,  "which  place  to  my  account,"  or  "which  hold  to 
my  use,"  the  defendants  would  not  have  been  bound  to  look  to  the 
application  of  the  money.  [Bayley,  J.  We  do  not  know  that  the 
bill  was  intended  to  be  negotiated.  It  probably  was  not,  unless 
Sigourney  gave  authority.]  The  party  to  whom  the  bill 
was  tendered  is  not  bound  to  make  any  inquiry.  *  Accord-  [*  629] 
ing  to  the  argument  on  the  other  side,  every  subsequent 
indorsee  would  be  a  trustee  for  the  plaintiff.  That  would  be  very 
inconvenient.  [Bayley,  J.  We  are  not  bound  to  decide  that  all 
the  subsequent  indorsees  will  be  trustees  for  the  plaintiff.]  The 
argument  is  equally  good  if  it  be  confined  to  the  case  of  the  first 
indorsee.  The  question  turns  entirely  on  the  intention  of  the  in- 
dorsee In  Evans  v.  Cramlington,  1  Show.  4,  Lord  Holt  says  that 
when  Price  assigned  the  bill  and  received  the  money,  he  became 
trustee  for  Calvert.  If  that  be  so,  then  Williams,  by  indorsing  for 
value  to  Lloyd,  became  trustee  for  the  plaintiffs.  That  was  before 
the  bill  became  due.  He  could  not  make  the  defendants  trustees 
for  the  plaintiffs.     The  reasonable  construction  of  the  indorsement 
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is  that  it  was  a  direction  by  the  principal  to  his  selected  agent  to 
apply  the  proceeds  to  his  use.  If  there  were  any  fraud  or  other 
suspicious  circumstances,  the  case  might  have  been  different. 
Treuttel  v.  Burandon,  8  Taunt.  100,  proceeded  on  that  ground. 
[Bayley,  J.  Here  the  defendants  were  parties  to  the  misappli- 
cation of  the  money.]  They  applied  the  money  generally  accord- 
ing to  the  directions  of  Williams  ;  they  could  not  know  in  what 
mode  Williams  was  to  apply  the  money  to  the  use  of  the  plaintiff. 
This  was  a  bona  fide  discount  in  the  way  of  trade  to  Williams  him- 
self.    The  defendants  were  not  trustees  for  the  plaintiff. 

Lord  Tenterden,  C.  J.     I  am  of  opinion  that  in  this  case  the 
plaintiff  is  entitled  to  recover.     It  appears  from  the  report  of  the 

case  of  Snee  v.  Prescot,  1  Atk.  247,  that  in  17-13  an  indorse- 
[*  630]   ment  in  this  form  was   not   unusual;  and  it   *  appears  to 

have  been  the  opinion  of  Lord  Hakdwicke  in  that  case,  and 
also  to  have  been  the  opinion  of  Mr.  Justice  Wilmot,  in  the  case  of 
Edic  v.  The  East  India  Com  pan//,  2  Burr.  1227,  p.  351  ante,  that 
such  an  indorsement  will  have  the  effect  of  preventing  a  subsequent 
transfer  of  the  bill  for  the  benefit  of  any  other  than  the  person  for 
whose  use  it  is  expressed  to  have  been  made  by  the  indorsement. 
The  case  of  AncJicr  and  Others  v.  The  Bank  of  England,  Doug 
637,  is  an  authority  to  the  same  effect.  The  indorsement  was 
not  precisely  in  the  same  form  as  in  the  present  case,  but  the 
effect  of  it  is  the  same.  The  indorsement  there  was,  "  The  within 
must  be  credited  to  Captain  Moreton  L.  Dahl,  value  in  account." 
An  indorsement  purporting  to  have  been  made  by  Dahl  was 
afterwards  forged,  and  the  Bank  of  England  discounted  the 
bill.  The  acceptors  did  not  pay  it;  before  it  became  due  they 
had  failed,  and  one  Fulgberg  paid  it  for  the  honour  of  Ancher 
and  Co.,  the  plaintiffs ;  and  upon  the  ground  that  the  indorse- 
ment had  restrained  the  negotiability  of  the  bill,  they  brought 
an  action  for  money  had  and  received  against  the  bank.  Lord 
MANSFIELD  directed  a  nonsuit;  but  upon  a  rule  to  show  cause  why 
there  should  not  be  a  new  trial,  and  cause  shown,  Lord  Mansfield, 
WlLLES  and  AsHURST,  JJ,,  thought  the  indorsement  restrictive, 
and  that  the  plaintiffs  were  entitled  to  recover;  but  Buller,  J., 
thought  otherwise ;  upon  which  Lord  Mansfikld  said,  the  whole 
turned  on  the  question,  whether  the  bill  continued  negotiable  ?  and 
if  they  altered  their  opinion,  they  would  mention  the  case  again; 
but   it  never  was  mentioned   afterwards:    and  upon  a  new  trial, 


R.  C.  VOL.  IV.]  SECT.  II.  —  NEGOTIATION.  359 

No.  19.  —  Sigourney  v.  Lloyd.     Lloyd  v.  Sigourney,  8  Barn.  &/  Cress.  630-632. 

Lord  Mansfield  directed  the  jury  to  find  for  the  plaintiff, 
*  which  they  did.  It  has  been  said  that  the  indorsement  [*  631] 
••  pay  to  Williams  for  my  use"  is  a  mere  direction  to  Wil- 
liams to  apply  the  money  produced  by  the  bill  to  Sigourney's  use; 
but  the  words  taken  in  that  sense  would  be  useless;  for  whether 
the  words  be  on  the  face  of  the  indorsement  or  not,  as  soon  as 
Williams  received  the  proceeds  of  the  bill,  he  must  necessarily 
apply  them  to  Sigourney's  use,  and  place  them  to  his  credit  in  the 
account  between  them.  So  that  those  words  will  have  no  effect 
whatever,  unless  they  have  that  of  restraining  the  negotiability  of 
the  bill,  or  at  least  of  making  the  first  indorsee  (if  he  takes  the 
bill  with  those  words  on  it,  as  Williams  did  in  this  case)  a  trustee 
for  the  original  indorser.  The  case  of  Evans  v.  Cramlington,  when 
duly  considered,  does  not  seem  to  me  to  be  sufficient  to  countervail 
the  authorities  to  which  I  have  already  adverted.  The  bill  in  that 
case  was  drawn  by  Cramlington  upon  one  Ryder,  payable  to  T. 
Price  or  his  order,  for  X">00,  for  the  use  of  F.  Calvert.  Ryder 
accepted  but  did  not  pay  the  bill.  Price  indorsed  it  to  Evans  for 
value.  The  latter  brought  an  action  against  Cramlington  the 
drawer;  he  pleaded  that  Calvert  (who  was  named  in  the  bill  as 
the  cestui  que  use)  was  an  officer  of  the  excise,  and  indebted  to  the 
king  in  such  a  sum,  and  that  upon  an  exchequer  process  at  the 
suit  of  the  king  this  £500  was  extended  in  his  hands.  To  this 
plea  there  was  a  demurrer.  It  appears,  therefore,  that  Cramlington 
in  answer  to  the  claim  of  Evans,  the  indorsee,  set  up  what  is  some- 
times denominated  the  jus  tertii  ;  and  the  only  question  which  it 
was  necessary  for  the  Court  to  determine  was,  whether  the  bill,  being 
in  trust  only  for  the  use  of  Calvert,  was  liable  to  be  seized 
under  the  extent  against  him  ?  The  Court  was  of  *  opinion  [*  632] 
that  it  was  not.  The  proposition  of  Cramlington,  that  the 
jus  tertii  intervened,  failed  entirely,  and  it  became  unnecessary  t>> 
decide  any  other  point.  That  case,  therefore,  as  it  seems  to  me,  is 
not  of  sufficient  weight  to  countervail  the  opinions  delivered  in  Snee 
v.  Present.  Edie  v.  The  East  India  Company,  and  A ncher  v.  The  Bank 
of  England.  The  use  of  indorsements  of  this  kind  is  not  small,  nor 
are  they,  as  it  seems  to  me,  inconsistent  with  the  interests  and  con- 
venience of  commerce.  Such  an  indorsement  will  not  prevent  the 
indorsee  from  receiving  the  money  from  the  acceptor  when  the  bill 
becomes  due.  If  he  pay  it  to  bis  principal  all  will  be  well,  but  tie' 
indorse  must  look  to  him  for  the  application    of  it.     It  will  have 
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the  effect  of  preventing  a  failing  man  from  disposing  of  the  bill 
before  it  becomes  due,  and  from  pledging  it  to  relieve  himself  from 
his  own  debts  at  the  expense  of  his  correspondent.  I  cannot  see 
that  the  interests  of  commerce  will  be  prejudiced  by  our  holding 
that  such  an  indorsement  is  restrictive.  On  the  contrary,  I  think 
that  the  interests  of  commerce  will  thereby  be  advanced.  It  is 
said,  that  it  cannot  be  expected  that  bankers  or  others  when  re- 
quested to  discount  such  hills  as  this,  should  look  into  the  accounts 
between  the  principal  and  his  agent.  I  agree  it  cannot  be  expected 
they  should;  but  still  if  they  take  the  bill  so  indorsed,  they  take 
it  at  their  peril,  and  must  be  hound  by  the  state  of  the  accounts 
between  those  parties. 

BAYLEY,  J.  The  indorsement  in  this  case  is  in  the  words 
[*  633]  "  pay  to  Williams  or  his  order  for  my  use."  The  *  question 
is,  whether  the  words  "  for  my  use"  have  or  have  not  any 
effect  with  reference  to  the  hill  itself?  The  person  who  remits  a 
bill,  may  give  private  directions  to  his  correspondent  in  the  letter 
in  which  the  bill  is  inclosed,  and  if  he  means  the  directions  to  he 
private,  they  will  be  confined  to  the  letter.  But  when  he  introduces 
the  words  "to  my  use"  on  the  bill  itself,  he  notifies  to  the  world 
that  he,  the  party  indorsing,  has  not  given  to  the  indorsee  a  general 
unlimited  authority  to  apply  it  to  his  own  purposes,  hut  only  to 
apply  it  to  the  use  of  him  the  indorser.  it  has  been  suggested, 
that  the  most  convenient  construction  to  put  on  the  words  will  he, 
t<»  hold  that  the  indorser  meant  thereby  to  direct  Williams  to  apply 
the  money  to  his,  the  indorser's,  use,  hut  not  to  put  the  indorsee  on 
his  guard.  My  opinion  is,  that  that  is  the  most  convenient  con- 
struction which  will  most  effectually  protect  the  party  who  appears 
by  the  form  of  the  indorsement  used  by  him  to  have  thought  that 
lie  required  protection.  It  is  said,  why  introduce  the  words 
"  or  order  ? "  The  purposes  of  the  indorser  may,  perhaps,  have 
required  that  the  bill  should  be  indorsed.  But  before  any  person 
could  honestly  take  that  bill  and  advance  money  on  it,  he  ought, 
seeing  the  words  "  for  my  use  "  on  the  bill,  to  have  satisfied  him- 
self, from  the  correspondence  and  the  state  of  the  accounts  between 
Sigourney  and  Williams,  whether  the  latter  was  indorsing  it  for 
the  benefit  of  Sigourney  or  for  himself.  And  if  such  a  person 
advances  money  upon  a  bill  so  indorsed  without  making  such 
inquiry,  he  advances  it  at  his  peril.  Now,  in  this  instance,  the  de- 
fendants advanced  money  on  this  bill  without  making  any  inquiry, 
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and  applied  the  whole  of  that  money  to  the  use  of  Wil- 
liams. The  bill  was  discounted  on  the  *  22nd  of  October,  [*  634] 
the  day  after  it  was  received.  At  that  time  "Williams  had 
mi -re  than  .^oOOO  in  the  hands  of  the  defendants.  They  discounted 
this  and  other  bills  to  the  amount  of  <£7000,  and  in  the  course  of 
the  day  all  the  money  produced  by  this  and  other  bills,  to  the 
amount  of  £10,000,  was  applied  to  the  use  of  "Williams,  so  that  in 
the  afternoon  of  that  day  they  had  in  their  hands  £182  only. 

As  to  the  case  of  Evans  v.  Gramlington,  it  is  sufficient  to  say 
that  that  case  cam<-  before  the  Court  on  demurrer,  and  that  there 
was  no  question  whether  there  had  been  any  misapplication  of  the 
money  which  had  been  received  by  means  of  the  bill.  In  this  case 
there  has  been  a  misapplication  of  the  money  by  the  defendants. 
That  is  a  sufficient  distinction  between  this  case  and  that  of  Evans 
v.  Gramlington.  Fit  these  reasons  I  am  of  opinion,  that  in  this 
case  the  plaintiff,  who  made  the  special  indors  sment,  thereby  effect- 
ually protected  himself,  and  is  entitled  to  the  judgment  of  thu 
Court.  Postea  t<>  the  plaintiff.1 

Lloyd  v.  Sigourney  (Exch.  Ch.). 
5  Bing.  525-532  (*.  c.  a  Moore  &  Payne,  22'.) ;  -i  Young  &  J.  220). 

The  case  having  been  turned  into  a  special  verdict  pursuant  to 
leave  above  mentioned,  the  defendant  brought  a  writ  of  Error  in 
the  Exchequer  Chamber  from, the  judgment  of  the  King's  Bench; 
and,  after  argument  on  the  special  verdict,  the  judgment  of  the 
Court  was  pronounced  as  follows,  by 

Best,  C.  .1.  We  are  all  of  opinion,  that  the  judg-  [5  Bing.  531] 
ment  of  the  Court  of  King's  Bench  must  be  affirmed. 
Whoever  read-  the  indorsement  on  this  bill  of  exchange  must 
perceive  that  its  operation  is  limited,  and  that  the  object  of  the 
indors. -r  was  to  prevent  the  money  received  in  respect  of  the  bill 
from  being  applied  to  the  use  of  any  other  person  than  himself: 
to  whomsoever  the  money  might  be  paid,  it  would  be  paid  in  trust 
for  the  indorser;  and  into  whose  hands  soever  the  bill  travelled,  it 
carried  that  trust  on  the  face  of  it.  And  we  see  no  inconvenience 
to  commercial  interests  from  such  a  limitation  of  the  effect  of  the 
indorsement  so  expressed;  the  only  result  will  be,  to  make  parties 
open  their  eyes  and  read  before  they  discount. 

1   I. in  i  edai  E,  •;..  was  in  the  Bail  Court. 
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[*  532J  [b  is  impossible  to  read  this  indorsement  without    i 

ing  that  some  inquiry  is  necessary;  for  if  Buch  be  noi  1 1 1 < * . 
use  of  the  words  introduced,  they  are  of  no  u.  e.     But  if  a  use  can 
lie  found   for  them,  the  Courts  must  apply  them  in   the  way  in 
which  they  were  intended  to  operate. 

The  indorser  has  added  the  word*  "or  order,"  to  the  name  of  the 
indorsee,  because,  if  he  had  not  done  so,  the  indorsee  must  I 
attended  in  person  to  obtain  payment  of  the  lull,  ami  the  short  waj 
to  obviate  that  inconvenience  was  to  introduce  the  words  "or 
order."  But  he  still  intended  that  the  person  ordered  by  the  in- 
dorsee to  receive  the  amount  should  receive  it  to  the  use  of  him, 
the  indorser. 

But  the  defendants  below,  instead  of  paying  the  amount  of  the 
bill  for  the  use  of  Sigourney,  the  indorser,  have  discounted  it  for 
the  use  of  Williams,  the  indoi  see.  We  are  all,  therefore,  of  opinion 
that  the  judgment  of  the  (Joint  of  King's  Bench  must  be 

.  \  iji  r,i:< '/. 

ENGLISH    NOTES 

See,  as  to  the  former  branch  of  the  rule.  Bills  of  Exchange  Act.  sect. 
8  (4).  and  sect.  :m  (3). 

The  Act  by  sect.  8  (4)  has  extended  the  principleof  the  former  branch 
of  the  rule,  so  as  to  apply  to  the  drawing,  as  well  as  the  indorsement 
of  the  bill.  Before  the  Act.  a  bill  or  promissory  note  drawn  payable 
to  A.  without  the  addition  of  "or  order,"  or  the  like  words,  was  not 
negotiable.  Plimley  v.  Westley  (1835),  2  Bing.  N.  C.  249,  5  L.J. 
C.P.  51. 

As  to  the  latter  1  ranch  of  the  rule,  see  Bills  of  Exchange  Act  1882, 
sect.  3;"). 

In  Treuttelw.  Barandon  (1817),  8  Taunt.  100,  cited  in  the  argu- 
ment of  the  latter  of  the  principal  cases,  p.  358,  ante,  the  indorsement 
was  "pay  to  R.  D.  or  order  for  account  of  T.  &  W."  R.  D.  had  in- 
dorsed the  bill  to  the  defendants  by  way  of  pledge  for  a  debt  of  his 
own.  In  an  action  of  trover  for  the  bills,  the  plaintiffs  (T.  &  W.), 
were  held  entitled  to  judgment  against  the  pledgees.  The  judgment 
hardly  went  so  far  as  to  say  that  the  indorsement  was  restrictive.  Bur 
that  is  the  necessary  effect  of  it.  And  accordingly  such  an  indorse- 
ment is  made  restrictive  by  the  Bills  of  Exchange  Act  18SL'.  sect .  35  (1). 

On  the  other  hand,  an  indorsement  to  A.  B.  "value  in  account  with 
X."  —  where  the  reference  to  the  account  appears  to  be  a  mere  state- 
ment of  the  consideration  for  the  hill,  or  something  else  than  a  direction 
that  the  payment  is  to  he  applied  for  the  purposes  of  the  account.  — is 
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not  a  restrictive  indorsement.  Potts  v. Reed  (1806).  6  Esp.57,  '.'  R.  R. 
808.  Murrow  v.  Stuart  (1853),  8  Moore,  P.  C.  267;  Buckley  v.  Jack- 
son (1868),  L.  K..  3  Ex.  135,    is  L.  T.886. 

Where  an  indorsement  is  in  its  tonus  general,  evidence  cannot  be 
received  of  an  intention  that  it  should  be  restrictive,  so  as  to  alter  the 
legal  •■ftecr  of  the  indorsement.  Soares  v.  Glyn  (\\\.  C'h.  1845),  8  Q.  1!. 
'_'!.   1  I  L.J.  Q.  B.313,  9  Jur.  881. 

A  i»ill  of  exchange  made  or  indorsed  payable  to  "order  of  A.  B.,"  is 
payable  to  A.  I;,  himself  unless  lie  orders  otherwise,  which  la-  has  of 
course-  the  option  to  do.  Smith  v.  McClure  (1804),  o  East, 450,  7  R.  R. 
7o0. 

AMERICAN    NOTES. 

I  principal  cases  are  cited  in  l  Daniel's  Negotiable  Instruments,  ^  698, 
with  Power  v.  Finnie,  1  Call  (Virginia),  111;  Wilson  v.  Holmes,  •">  Massachu- 
setts 543;  1  Am.  Dec.  7~>:  Williams  v.  Poller,  7_'  Indiana,  354;  Johnson  v. 
M  ■  i.  50  Texas,  212;  32  Am.  Rep.  602;  Hook  v.  Pratt,  78  New  York,  371  ; 
•  il  Am.  Hep.  .">:;!! ;  First  Nat.  Bank  v.  Reno  County  Hunk,  -\  Federal  Reporter, 
•_C'7  :  WhiU  \.  National  Bank,  Iol'  United  S  ates,  658;  Maim-  v.  Bourne,  11 
Rhode  Island,  1  ;  23  Am.  Rep.  129,  citing  the  principal  aft'm,v.  Wilson, 

.")1  Iowa,  15;  Fawsetlv.  X>>/.  /..  /„-.  ' '•<..  97  lllin<  is,  9,  all  of  which  sustain  the 
doctrine  of  the  Rule  in  Hook  v.  Pratt,  supra  (which  cites  Edie  v.  East  India 
Co.),  il  i-  said  :  " The  citation  from  3  Kent  Com.  92,  states  the  principle  to  be 
thai  when  the  indorsement  is  a  mere  authority  to  receive  the  money  lor  the 
use  or  according  to  the  directions  of  the  indorseV,  it  is  evident  that  the  indorsee 

did  not  give  a  valuabl isideration  for  it.  ami  is  not  the  absolute  owner." 

In  this  case  the  putative  father  of  an  illegitimate  child  drew  a  draft  to  his 
owi  order,  and  indorsed  it  to  the  order  of  the  mother,  expressly  " for  the 
benefit"  of  the  child.  This  was  held  to  import  a  consideration.  The  ex- 
pressions held  restrictive  are  "to  J.  S.  only,"  '-for  inv  use."  -to  order  for  my 
Use,"  ••  on-  me,"  ••  credit  my  account,"  -  for  account  or  on  account  of  C.  1 ).  " 
"  for  collection,'  -    s  also  Merchants'  Nat.  Bank  v.  Hanson,  33  Minnesota, 

W;  53  Am.  Rep.  5;  Gibson  v.  Hawkins,  69  Georgia,  354;  17  Am.  Rep.  uSi 
(••to  be  held  as  collateral");  National,  ire.  /;</»/  v.  Hubbell,  117  New  York. 
381  :   15  Am.  St.  Rep.  515;  Fa  .  Bank  v.  A-/'.  T.  W.  Co.,  I'd  Massa- 

chusetts, 113;  21  Am.  St.  Rep.  Ml. 

But  unless  the  restriction  appears  on  the  paper  the  purchaser  in  good  faith 

Gt      urn  Nat.  Hank.  1  !  Colorado.  21 >2  \  7  Lav 

Her,.  Annotated,  845. 

8  cond  principal  case  cited,  Bigelow  on  Bills  and  Xotes,  ]>.  135. 
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No.  20.  — ATTWOOD  v.  MUNNINGS. 

(1827.) 

RULE. 

The  holder  of  a  bill  signed  by  an  agent  expressly  per 
procurationem   has   notice   that    the   agenl    has  a   limited 

authority,  and  his  right  to  sue  the  principal  depends  upon 
whether  the  agenl  so  signing  did  so  within  the  actual 
limits  of  his  authority. 

Attwood  v.  Munnings. 

7  Ham.  &  <  Iress.  27t  I  -Man.  &  Ry.  66). 

[278]  Assumpsit  by  the  plaintiffs,  as  indorsees,  againsl  the  de- 
fendant, as  acceptor  of  a  bill  of  exchange  Eot  £1560.  PI 
[*  279]  the  general  issue.  At  the  trial  before  Lord  *  Tenterden, 
C.  J.,  at  the  London  sittings  after  Michaelmas  term  L823,  a 
verdict  was  found  f<»r  the  plaintiffs,  subject  to  the  opinion  of  this 
Court  on  the  following  case  :  — 

The  plaintiffs  were  bankers  carrying  on  business  in  the  city  of 
London;  the  defendant  was  a  merchant  engaged  in  extensive  mer- 
cantile business,  and  also  in  joint  speculations  to  a  considerable 
amount,  with  Thomas  Burleigh,  Messrs.  Bridges  and  Elmer.  S. 
Hewlett,  and  W.  Rothery.  In  the  year  1815  the  defendant  went 
abroad  on  the  partnership  business,  and  remained  abroad  till  after 
the  bill  upon  which  this  action  was  brought  became  due.  By  a 
power  of  attorney,  dated  the  18th  of  May,  1816,  the  defendant 
granted  power  to  W.  Rothery,  T.  Burleigh,  and  S.  Munnings,  his 
wife,  jointly  and  severally  for  him,  and  in  his  name,  and  to  his 
use,  to  sue  for  and  get  in  moneys  and  goods,  to  take  proceed 
and  bring  actions,  to  enforce  payment  of  moneys  due,  to  defend 
actions,  settle  accounts,  submit  disputes  to  arbitration,  sign  receipts 
for  money,  accept  compositions  ;  "  indorse,  negotiate,  and  discount, 
or  acquit  and  discharge  the  bills  of  exchange,  promissory  notes,  or 
other  negotiable  securities  which  were 'or  should  be  payable  to 
him,  and  should  need  and  require  his  indorsement ; "  to  sell  his 
ships,  execute  bills  of  sale,  hire  on  freight,  effect  insurances:  'buy. 
sell,  barter,  exchange,  export  and  import  all  goods,  wares,  and 
merchandises,  and  to  trade  in  and  deal  in  the  same,  in  such  man- 
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ner  as  should  be  deemed  most  for  his  interest ;  and  generally  for 
him  and  in  his  name,  place,  and  stead,  and  as  his  act  and  deed,  or 
otherwise,  but  to  his  use,  to  make,  do,  execute,  transact,  perform, 
and  accomplish  all  and  singular  such  further  and  other  acts,  deeds, 
matters,  and  things  as  should  be  requisite,  expedient,  and  advisa- 
ble to  be  done  in  and  about  the  premises,  and  all  other  his 
affairs  and  *  concerns,  and  as  he  might  or  could  do  if  per-  [*  280] 
sonally  acting  therein."  By  another  power  of  attorney, 
datiid  the  23rd  of  July,  1817,  and  executed  by  the  defendant  when 
abroad,  he  gave  to  his  wife,  S.  Munnings,  power  to  do  a  variety  of 
acts  affecting  his  real  and  personal  property;  "and  also  for  him 
and  on  his  behalf,  to  pay  and  accept  such  bill  or  bills  of  exchange 
as  should  be  drawn  or  charged  on  him  by  his  agents  or  correspon- 
dents as  occasion  should  re  [uire,  iV-c.  ;  and  generally  to  do,  nego- 
tiate, and  transact  the  affairs  and  business  uf  him,  defendant, 
during  his  absence,  as  fully  and  effectually  as  if  he  were  present 
and  acting  therein."  T.  Burleigh  corresponded  with  the  defendant, 
and  acted  as  his  agent,  both  before  and  after  the  receipt  of  this 
power.  The  defendant,  while  abroad,  employed  part  of  the  pro- 
duce of  the  joint  speculations  in  his  individual  concerns,  and 
dun'.ng  his  absence,  T.  Burleigh,  for  the  purpose  of  raising  money 
to  pay  to  creditors  of  the  joint  concern,  who  were  become  urgent, 
drew  four  bills  of  exchange  for  £500  each  upon  the  defendant, 
1  May,  22nd,  1819.  The  proceeds  of  those  bills  were  applied 
in  payment  of  partnership  debts;  they  were  accepted  by  the 
defendant  by  procuration  of  S.  M.,  his  wife.  The  bill  in  question 
was  afterwards,  in  order  to  raise  money  to  take  up  those  bills, 
drawn  and  accepted  in  the  following  form:  "Six  months  after 
date  pay  to  my  order  £1560,  for  value  received:  T.  Burleigh. 
Accepted  per  procuration  of  <!.  <1.  If.  Munnings.  S.  Munnings." 
This  bill  was  discounted  by  the  plaintiffs.  The  defendant  returned 
to  England  in  October,  1821,  and  he,  and  each  of  the  partners  to 
the  joint  speculations,  claimed  to  be  a  creditor  on  that  concern. 

Parke  for  the  plaintiffs.  The  question  is.  whether, 
*  under  either  of  the  powers  of  attorney,  the  defendant's  [*  281] 
wife  was  authorized  to  accept  bills  drawn  by  Thomas  Bur- 
leigh, to  raise  money  to  discharge  debts  owing  by  the  partners  in  the 
joint  concern  ?  By  the  second  power  express  authority  was  given  to 
Mrs.  M.  to  accept  bills  drawn  by  agents  of  the  defendant  as  occa- 
sion might  require.      Burleigh,  the  drawer,  is  found  to  have  acted 
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as  agent  of  the  defendant,  and,  therefore,  the  only  circumstance 
necessary  to  complete  Ll m-  authority  is  i<>  show  that  occasion  did 
require  that  the  bill  should  be  drawn.  That,  however,  cannot 
affecl  third  persons.  They  are  bound  to  see  the  power  to  accept, 
but  not  to  ascertain  how  far  the  bill  wae  necessary.  Powei  are 
often  construed  differently  as  to  the  attorney  and  third  persona 
In  Howard  \.  Baillie,  2  II.  Bl.  618;  3  EL  R.  531,  Eyke,  < '.  •!.,  puta 
;m  instance,  via.  a  power  t"  pay  debts  in  course  of  administration; 
payment  <>i'  a  simple  contract  before  ;i  specialty  debt  would  be 
omul,  quoad  tin'  creditor,  1ml  not  as  to  the  attorney.  It  is  not 
possible  for  strangers  i"  have  Midi  a  knowledge  of  tli"  party's 
affairs  ;is  to  be  enabled  t"  judge  whether  the  occasion  did  u 
the  bill  requisite.  Tin-  agent,  of  course,  has  such  knowledge;  and 
the  power  as  to  this  part  must  be  considered  directory  only,  ["he 
party  is  protected  by  having  the  choice  of  his  own  agent,  ami  may 
derive  great  benefit  from  giving  him  power  to  draw  or  accept  hills 
in  cases  of  expediency  as  well  as  in  cases  "t  absolute  necessity. 
The  power  in  question  may  fairly  he  read,  ;is  if  the  word-  '-at  the 
discretion  of  my  attorney,"  or  "as  my  attorney  shall  think  tit,"  had 
been  inserted, instead  of,  "as  occasion  shall  require."  If  tin-  words 
had  heen  "as  shall  he  necessary,"  a  different  construction  might 

have  prevailed.    The  case  of  The  East  India  Co.v.  Hensley, 
r*  282]  *  1   Esp.  112,  differs  from  the  present.      There  the  agent 

had  ;i  special  and  limited  power  to  buy  silk  of  a  particular 
quality.  If  the  order  to  him  had  been  general,  to  purchase  such 
silk  as  occasion  should  require,  and  be  had  bought  silk  of  a  second 
quality,  although  the  occasion  required  him  to  buy  it  of  the  first, 
the  principal  would  have  heen  bound  by  bis  act.  But,  secondly, 
the  occasion  did  require  this  bill  to  be  accepted  The  case  states 
that  the  defendant  was  engaged  in  various  speculations  individu- 
ally and  in  partnership.  He  had  applied  to  his  own  use  funds  of 
the  joint  firm.  The  joint  concern  was  in  debt,  and  the  bill  in 
question  was  drawn  and  accepted  for  the  purpose  of  paying  those 
debts.  [Bayley,  J.  There  is  nothing  said  in  the  power  as  to  part- 
nership concerns,  and  as  to  them  it  was  unnecessary,  for  the 
partners  had,  without  any  power  of  this  sort,  authority  to  bind  the 
defendant,]  The  words  of  the  power  are  general ;  there  is  nothing 
in  them  to  limit  the  authority  to  the  private  concerns  of  the 
defendant,  and  the  words  must  be  construed  most  strongly  against 
him.     But  if  it  be  held  that  the  special  authority  to  accept  hills 
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did  not  extend  to  this  case,  still  the  general  power  in  the  first 
instrument  was  sufficient  to  authorize  the  acceptance:  that  relates 
to  the  management  of  all  the  defendant's  affairs;  and  if  any  words 
sufficiently  comprehensive  to  give  both  special  and  general 
powers,  they  have    been  used  in  that  instrument. 

Pollock,  contra.  If  the  first  power  had  been  capable  of  receiving 
the  construction  now  attempted  to  be  put  upon  it,  the  second 
would  have  been  wholly  unnecessary;  but  it  manifestly  was  not 
intended  to  apply  to  the  acceptance  of  bills.  The  question, 
therefore,  turns  upon  '  the  authority  to  accept  given  by  the  [*  283] 
second  power.  Much  argument  has  been  addressed  to  the 
question  how  far  th  power  was  restricted  by  the  introduction  of 
the  words  --as  occasion  shall  require."  But  supposing  no  .such 
words  to  have  been  used,  then  the  power  would  have  been  to 
accept  bills  drawn  by  his  agent  or  correspondent,  but  that  must 
mean  an  agent  or  correspondent  in  that  transaction.  Nor  would 
any  difficulty  arise  out  of  such  a  construction ;  for  the  acceptance 
being  by  procuration,  ought  to  put  parties  taking  the  bill  on  their 
guard,  and  they  should  require  the  production  of  the  letter  of 
advice  accompanying  the  bill. 

BaYLEY,  J.  This  was  an  action  upon  an  acceptance  importing  to 
be  by  procuration,  and,  therefore,  any  person  taking  the  bill  would 
know  that  he  had  not  the  security  of  the  acceptor's  signature',  but 
of  the  party  professing  to  act  in  pursuance  of  an  authority  from 
him.  A  person  taking  such  a  1*111  ought  to  exercise  due  caution, 
for  he  must  take  it  upon  the  credit  of  the  party  who  assumes  the 
authority  to  accept,  and  it  would  be  only  reasonable  prudence  to 
require  the  production  of  that  authority.  The  plaintiff  in  this  case 
relies  on  the  authority  given  by  two  powers  of  attorney,  which  are 
instruments  to  be  construed  strictly.  By  the  first  of  the  powers  in 
question  the  defendant  gave  to  certain  persons  authority  to  do  cer- 
tain acts  for  him,  and  in  his  name,  and  to  his  use.  h  is  rather  a 
power  to  take  than  to  bind  ;  and,  looking  at  the  whole  of  the  instru- 
ment, although  general  words  are  used,  it  only  authorizes  acts  to 
be  done  for  the  defendant  singly;  it  contains  no  express  power  to 
accept  bills,  nor  does  there  appear  to  have  been  an  intention  to  give 
it;  the  first  power,  therefore,  did  not  warrant  this  accept- 
ance. The  second  *  power  gave  an  express  authority  to  [*  284] 
accept  bills  for  the  defendant,  and  on  his  behalf.  No  such 
power  was  requisite  as  to  partnership  transactions,  for  the  other 
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partners  might  bind  the  firm  by  their  acceptance.  The  words, # 
therefore,  must  be  confined  to  that  which  is  their  obvious  meaning, 
viz.  an  authority  to  accept  in  those  cases  where  it  was  right  for  him 
to  accept  in  his  individual  capacity.  Besides,  the  bills  to  be  accepted 
are  those  drawn  by  the  defendant's  agents  or  correspondents  ;  but 
the  drawer  of  the  bill  in  question  was  not  his  agent  quoad  hoc. 
The  bills  are  to  be  accepted,  too,  "  as  occasion  shall  require."  It 
would  be  dangerous  to  hold  that  the  plaintiff  in  this  case  was  not 
bound  to  inquire  into  the  propriety  of  accepting.  He  might  easily 
have  done  so  by  calling  for  the  letter  of  advice  ;  and  I  think  he  was 
bound  to  do  so.  For  these  reasons,  I  am  of  opinion  that  judgment 
of  nonsuit  must  be  entered. 

Holiioyd,  J.  I  agree  in  thinking  that  the  powers  in  question 
did  not  authorize  this  acceptance.  The  word  "  procuration"  gave  due 
notice  to  the  plaintiffs,  and  they  were  bound  to  ascertain  before 
they  took  the  bill,  that  the  acceptance  was  agreeable  to  the  author- 
ity given.  The  case  does  not  state  sufficient  to  show  that  this  bill 
was  drawn  by  an  agent  in  that  capacity,  but  rather  the  contrary  ; 
for  it  appears  that  it  was  drawn  to  raise  money  for  the  joint  con- 
cern in  which  the  drawer  was  a  partner  ;  it  does  not,  therefore,  come 
within  the  special  power.  Then  as  to  the  general  powers.  These 
instruments  do  not  give  general  powers,  speaking  at  large,  but  only 
where  they  are  necessary  to  carry  the  purposes  of  the  special  powers 

into  effect. 
[*285]       Littledale,  J.     I  am  of  the  same  opinion.      It  is  *  said 

that  third  persons  are  not  bound  to  inquire  into  the 
making  of  a  bill ;  but  that  is  not  so  where  the  acceptance  appears 
to  be  by  procuration.  The  question  then  turns  upon  the  author- 
ity given.  The  first  power  of  attorney  contains  an  authority  to 
indorse,  but  not  to  accept  bills  ;  the  latter,  therefore,  seems  to 
have  been  purposely  omitted.  Neither  is  this  varied  by  the  general 
words,  for  they  cannot  apply  to  anything  as  to  which  limited 
powers  are  given.  The  second  power  gives  authority  "  to  accept 
for  me  and  in  my  name,  bills  drawn  or  charged  on  me  by  my  agents 
or  correspondents,  as  occasion  shall  require."  The  latter  words,  as 
to  the  occasion,  do  not  appear  to  me  to  vary  the  question;  and, 
reading  the  sentence  without  them,  it  authorizes  the  acceptance  of 
bills  drawn  by  an  agent.  The  present  bill  was  not  drawn  by  Bur- 
leigh in  his  character  of  agent,  and  therefore  the  acceptance  was 
without  sufficient  authority,  and  the  plaintiff  cannot  recover  upon 
it.  Postea  to  the  defendant. 
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ENGLISH  NOTES 

This  rule  is  embodied  in  the  Bills  of  Exchange  Act  1882,  s.  25. 

Where  an  incorporated  company  was  formed  for  the  express  and 
primary  purpose  of  accepting  and  indorsing  bills,  and  the  articles  of 
association  gave  the  directors  an  express  general  power  for  this  purpose; 
the  directors  passed  a  resolution  empowering  the  chairman  to  accept  on 
behalf  of  the  company  bills  to  a  certain  amount,  on  condition  of  securi- 
ties of  a  specified  description,  and  to  a  certain  amount,  being  deposited. 
Subsequently  the  board  of  directors  authorised  the  chairman  to  accept 
certain  bills  pursuant  to  the  previous  resolution,  and  he  did  accept  those 
bills  "  on  behalf  of  "  the  company.  The  bills  so  accepted  were  held 
binding  on  bond  fide  holders  for  value,  although  it  was  alleged  that 
the  board  when  approving  the  issue  of  the  bills  had  been  deceived  as  to 
the  amount  of  securities  deposited,  and  that  they  were  therefore  not 
authorised  by  the  original  resolution.  The  principle  of  Attwood  v. 
Mannings  was  held  not  to  apply.  In  re  Lund  Credit  Co.  of  Ireland,  Ex 
parte  Overend,  Gumey,  &  Co.  (L.  J  J.  1869),  L.  R.,  4  Ch.  460,  39  L.  J. 
Ch.  27,  20  L.  T.  641. 

A  company  whose  business  was  importing  and  dealing  in  tinned 
provisions,  appointed  H.  their  manager  and  agent  in  South  America, 
"to  take  the  entire  charge  of  the  business  of  the  company  there."  H. 
negotiated  with  L.  for  a  supply  of  provisions,  which  L.  was  prepared  to 
furnish  on  having  a  guarantee  from  some  third  person.  H.,  in  order 
to  procure  such  a  guarantee  from  S.,  gave  S.,  in  exchange  for  his  prom- 
issory note  for  £1000,  to  be  deposited  as  a  guarantee,  a  promissory 
note  for  £1000,  made  by  H-,  "  in  representation"  of  the  company.  It 
wau  held  by  North,  J.,  that,  it  not  being  shown  that  the  giving  of  the 
note  was  necessary  for  carrying  on  the  business  of  the  company,  or  in 
the  ordinary  course  of  business  of  such  a  company,  the  note  was  not 
binding  on  the  company.  In  re  Cunningham  &•  Co.,  Simpson's  claim 
(1887),  36  Ch.  D.  532,  57  L.  J.  Ch.  169,  58  L.  T.  16. 

Where  a  power  of  attorney  (by  W.)  authorised  the  agent  (T.)  to 
"negotiate,  make  sale,  dispose  of,  assign,  and  transfer  "  (inter  alia), 
Government  promissory  notes,  the  power  was  held  by  the  Judicial  Com- 
mittee not  to  have  authorised  the  indorsement  of  the  note  by  way  of 
pledge,  and  the  pledgee  having  received  the  note  on  an  indorsement 
signed  by  the  agent  "W.  by  his  attorney  T.,"  was  held  not  to  have 
acquired  a  title  to  the  note.  Jonmenjoy  Coondoo  v.  Watson  (1884), 
9  App.  Cas.  561,  53  L.  J.  P.  C.  80,  50  L.  T.  411. 

The  operation  of  the  rule  is  controlled  by  the  60th  section  of  the 
Bills  of  Exchange  Act  1882,  which  follows  the  enactment  first  made  by 
the  Act  16  &  17  Vict.  c.  59,  s.  19,  for  the  protection  of  bankers  having 
vol.  iv.  — 24 
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presented  to  them  cheques  drawn  upon  themselves  payable  to  order.  It 
has  been  held  by  the  Courl  of  Appeal  in  Charles  v.  Black  well  (1877), 
2  C.  P.D.151,  46  L.  J.  G.  P.  368,  36  L.  T.  195,  thai  the  protection 
extends  to  cheques  expressed  to  be  indorsed  by  procuration,  although 
the  indorsement  is  vvithoui  authority  or  forged.  In  Bissell  v.  Fox 
(1884),  53  L.  T.  L93,  a  commercial  traveller  who  had  no  authority  from 
his  employer  to  indorse  cheques,  bad  indorsed  cheques  drawn  to  order 
of  his  employer  with  the  employer's  name  "per  pro.,"  and  paid  them 
into  his  own  account  with  his  bankers.  The  hankers  gave  him  credit 
for  the  amounts,  and  the  traveller  subsequently  drew  out  his  balance 
and  absconded.  In  an  action  by  the  employer  against  the  bankers  for 
the  amount  of  these  cheques,  Denman,  J.,  gave  judgment  for  the  whole 
claim,  but  the  Court  of  Appeal  varied  the  judgment  in  regard  to  one 
of  the  cheques  which  had  been  drawn  upon  the  defendant  bankers  them- 
selves. This  decision  seems  to  require  an  elastic  construction  of  the 
words  of  section  60  of  the  Act.  It  may  be  asked,  Does  a  banker  by 
crediting  the  amount  of  a  cheque  to  a  customer  "  pay  ':  the  cheque  "  in 
the  ordinary  course  of  business?" 

AMERICAN  NOTES. 

"Whenever  the  authority  purports  to  be  derived  from  a  written  instru- 
ment, or  the  agent  signs  the  paper  with  the  words  'by  procuration,'  in  such 
a  case  the  party  dealing  with  him  is  bound  to  take  notice  that  there  is  a  writ- 
ten instrument  of  procuration,  and  he  ought  to  call  for  and  examine  the 
instrument  itself  to  see  whether  it  justifies  the  act  of  the  agent.  Under  such 
circumstances  he  is  chargeable  with  inquiry  as  to  the  extent  of  the  agent's 
authority;  and  if  without  examining  into  it  when  he  knows  of  its  existence  — 
and  especially  if  he  has  it  in  his  possession  —  he  ventures  to  deal  with  the 
agent,  he  acts  at  his  peril,  and  must  bear  the  loss  if  the  agent  transcended  his 
authority."  1  Daniel  on  Negotiable  Instruments,  §  280,  citing  the  principal  case, 
and  Stainback  v.  Read,  11  Grattan  (Virginia),  281  ;  02  Am.  Dec.  018  (citing 
the  principal  case,  two  of  the  five  Judges  dissenting)  ;  North  Hirer  Bank  v. 
Aymar,  *  Hill  (Xew  York).  202. 

Mr.  Daniel  criticises  the  English  form  of  signing  ("  C.  D.,  by  procuration 
of  A.  B.,"  A.  B.  being  the  principal),  as  ambiguous  and  un advisable,  "  as 
it  might  import  that  A.  B.  was  the  agent  signing  by  procuration  of  C.  D." 

lint  the  duty  of  inquiry  does  not  exist  where  the  instructions  to  the  agent 
are  private  and  the  limitation  is  not  notified.  North  River  Bankx.  Aymar, 
supra. 
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No.  21.—  AMOKY  v.   MERYWEATHER. 
(1824) 

No.  22.  — In  re  OVEREND,   GUENEY,   &   CO.     Ex  parte 

SWAN. 

(1868.) 

RULE. 

AViiere  an  overdue  bill  is  negotiated  the  person  taking 
it  acquires  no  better  title  than  the  person  from  whom  he 
receives  it  had. 

But  the  defence  does  not  apply  to  a  mere  right  of  set-off 
or  other  right  not  inherent  in  the  contractual  relation  rep- 
resented by  the  bill. 

Amory  v.  Meryweather. 

2  Bam.  &  Cress.  57.-5-">7!). 

Debt  on  bond,  bearing  date  the  13th  May,  1 822,  for  £1000.  [573] 
Plea,  first  (after  craving  oyer  of  the  bond  and  condition, 
which  was  for  the  payment  of  £500  by  two  instalments,  the  first  of 
which  became  payable  on  the  13th  May,  1823),  non  est  factum. 
Secondly,  that  on  the  18th  May,  1817,  the  defendant,  by  M.  White, 
as  the  a^ent  and  on  the  behalf  of  the  defendant,  made  and  entered 
into  divers,  to  wit,  one  hundred  unlawful  contracts  and  agreements 
with  persons  to  the  defendant  unknown,  for  the  buying  and  selling 
of  shares  in  a  public  stock  or  security  of  this  realm  to  the  amount 
of  £10,000  three  per  cents.,  to  wit,  at,  &c.  Averment  that  the  con- 
tracts were  not  specifically  performed,  but  that  afterwards,  to  wit, 
on,  &c,  at,  &c,  he,  the  said  M.  White,  did,  as  the  agent  and  on  the 
behalf  of  the  defendant,  voluntarily  pay  and  give  the  sum 
of  £500  to  the  said  *  persons,  with  whom  the  said  contracts  [*  574] 
had  been  made,  for  satisfying  the  respective  differences  for 
the  not  performing  by  the  defendant  of  the  said  contracts,  contrary 
to  the  form  of  the  statute,  and  thereupon  for  securing  the  repay- 
ment to  White  of  £499  10s.  parcel  of  the  sum  of  £500  so  voluntarily 
paid  by  M.  White,  and  for  no  other  purpose ;  defendant,  on,&c,  at, 
&c,  at  the  request  of  White,  made  his  promissory  note,  and  thereby 
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promised  to  pay  three  months  after  date  to  White  or  order  £499  10s. 
That  White  indorsed  the  note  to  the  plaintiffs,  they  knowing  that  it 
had  been  made  by  the  defendant,  on  the  occasion  and  for  the  purpose 
aforesaid  ;  that  after  the  note  became  due,  the  plaintiffs  threatened  to 
commence  an  action  upon  the  note  against  the  defendant,  and 
thereupon  the  defendant  gave  the  bond  in  lieu  of  the  note  and  the 
money  secured  thereby.  The  third  plea  stated  the  making  of  the 
unlawful  contracts,  and  that  White  paid  X500  for  differences,  and 
that  for  securing  the  repayment  thereof  to  White  defendant  gave 
his  promissory  note,  and  then  proceeded  as  follows  :  "  That  before 
the  payment  of  the  note,  and  long  after  the  same  had  become  due 
and  payable,  according  to  the  tenor  and  effect  thereof,  to  wit,  on  the 
1st  of  January,  1820,  White  indorsed  the  note  to  the  plaintiffs. 
That  afterwards,  to  wit,  on  the  13th  May,  1322,  to  wit,  at,  &c,  the 
plaintiffs  threatened  to  commence  an  action  against  the  defendant 
for  the  recovery  of  the  money  in  the  note  mentioned  ;  and  there- 
upon the  defendant,  in  fear  of  the  said  action,  did,  at  the  request  of 
the  plaintiffs,  to  wit,  on,  &c,  at,  &c,  make  and  seal,  and  as  his  act 
and  deed,  deliver  to  the  plaintiffs  the  said  writing  obligatory  in  the 

declaration  mentioned,  and  the  plaintiffs  then  and  there  ac- 
[*  575]   cepted  and  received  the  said  writing  obligatory  in  lieu  of  *the 

said  last  mentioned  promissory  note,  and  of  the  said  sum 
of  money  so  purporting  to  be  secured  thereby  as  aforesaid,  in- 
cluding also  therein  the  sum  of  £5  5s.  for  the  stamp  impressed  on 
the  said  writing  obligatory  and  the  costs  thereof,  and  on  no  other 
account  and  for  no  other  consideration  whatsoever,  the  plaintiffs 
then  well  knowing  that  the  said  promissory  note  in  that  plea  men- 
tioned, had  been  made  and  drawn,  and  delivered  by  the  defendant 
on  the  occasion  and  for  the  purpose  in  that  plea  mentioned,  and  on 
no  other  account  or  occasion."  At  the  trial  before  Abbott,  C.  J.,  at 
the  London  sittings  after  last  Easter  term,  the  execution  of  the 
bond  was  admitted,  and  White  was  called  as  a  witness  on  the  part 
of  the  defendant,  and  he  proved  that  the  note  was  given  to  him  to 
cover  a  sum  which  he,  as  broker  to  the  defendant,  was  to  pay  for 
losses  on  stock -jobbing  transactions.  In  May,  1819,  he  being  in 
want  of  money,  indorsed  the  note  to  the  plaintiffs  as  a  security  for 
money  which  they  advanced  to  him,  but  did  not  then  inform  them 
of  the  consideration  upon  which  the  note  was  given  ;  but  they  were 
informed  of  it  before  the  bond  was  executed.  Upon  this  evidence, 
the  Lord  Chief  Justice  directed  a  verdict  to  be  found  for  the  plain- 
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tiff  on  the  second  plea,  inasmuch  as  the  averment  in  that  plea,  that 
notice  of  the  illegality  of  the  note  was  given  to  the  plaintiffs  when 
they  took  the  note,  was  not  proved.  He  was  further  of  opinion 
that  the  third  plea  was  not  proved,  inasmuch  as  it  alleged  that  the 
note  was  given  to  secure  to  White  the  repayment  of  money  paid  by 
White  for  compounding  differences,  whereas  it  appeared  by  White's 
evidence,  that  the  note  was  given  before  the  differences  were  ac- 
tually paid.  But  it  was  contended  that  it  was  substantially  proved, 
and  a  verdict  was  found  for  the  plaintiffs  on  the  first  and 
*  second  issues,  and  for  the  defendant  on  the  last  issue,  [*  576] 
with  liberty  for  the  plaintiff  to  move  to  enter  the  verdict 
for  him  on  that  issue,  and  in  the  event  of  his  not  succeeding  in 
that  rule,  to  move  for  judgment  non  obstante  veredicto,  on  the  ground 
that  the  bond  was  good,  although  the  plaintiffs  could  nut  have  sued 
on  the  note.  A  rule  nisi  had  been  obtained  by  the  Attorney-General 
for  entering  the  verdict  for  the  plaintiffs  on  the  last  issue,  or  for 
judgment  non  obstante  veredicto. 

Scarlett  showed  cause.  The  third  plea  is  good,  and  was  made 
out  in  proof.  The  defendant,  therefore,  is  entitled  to  judgment  on 
the  whole  record.  It  appears  upon  the  plea  that  the  bond  was 
given  as  a  substitution  for  a  promissory  note,,  which  had  been  in- 
dorsed to  the  plaintiffs  two  years  after  it  was  due.  As  against  these 
plaintiffs  the  defendant,  therefore,  would  be  entitled,  in  an  action 
on  the  note,  to  avail  himself  of  every  defence  which  he  would  have 
had  against  the  original  holders.  Brown  v.  T)imer,l  T.  E.  630.  It 
is  averred  that  the  plaintiffs  had  notice  of  the  illegality  of  the 
original  consideration  before  the  bond  was  given.  Here,  therefore, 
the  plaintiffs,  holding  a  promissory  note  which  they  knew  to  be 
void  (because  it  was  given  to  secure  money  paid  for  differences  on 
stock-jobbing  transactions),  took  the  bond  in  lieu  of  it.  Cannan  v. 
Bruee,  3  B.  &  A.  179,  is  an  authority  to  show  that  that  bond  is  void. 
Secondly,  the  plea  was  supported  by  the  proof  :  it  was  necessary  in 
the  plea  to  state  facts  sufficient  to  show  that  the  plaintiffs  could 
not  recover,  and  it  sufficed  to  prove  substantially  the  facts 
stated.  When  a  plaintiff  sets  out  a  *  contract  specially,  he  [*  577] 
can  recover  only  on  the  contract  as  set  out,  and  must,  there- 
fore, prove  it  literally;  but  it  is  otherwise  where  the  contract  is  not 
specially  stated.  Here  the  substance  of  the  plea  is  that  the  note 
was  given  to  pay  differences  on  stock-jobbing  transactions,  and  that 
has  been  proved.    It  is  wholly  immaterial  whether  those  differences 
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were  paid  before  <>r  after  the  note  en.      It  would  have  been 

sufficient  to  allege  thai   the  note  en  for  and   in  respect  of 

differences,  &c.   Tina  is  the  substance  of  the  allegation  in  the  plea. 

Tin-   Attorney-General,  contra.     There  can   be   n<>   doubt   that 
by  omitting  or  altering  words  the   plea   might   1"'   made  to 
respond  with    the   evidence.      The    facts  alleged   have    not   been 
proved.     The    plea    is   that    White    having    paid    the   differen 
the   note  was  given   to  him   for  securing   the  repayment  to  him 
of  thai    money  which  he   had   actually  paid.     The  proof  i     thai 
the  note  was  given  to  White  to  secure  to  him  money  which  he 
had  nol   then  paid,  but   which   he   was   to  paj        Assuming    the 
plea  tn  be  proved,  still  the  plaintiffs  are  entitled  to  judgment,  rum 
obstanti  veredicto.     Here  it  is  alleged  that  the  plaintiffs  took  the 
note  from  White  after  it   was  due,  bul  without  knowledge  "i'  the 
original  consideration,      h   would  undoubtedly  have  been  ;i   . 
defence  t<>  an  action  on  the  note  thai   it  was  originally  given  to 
secure  money  to  be  paid  in  reaped  of  illegal  stock-jobbing   trans- 
actions ;  but  it  is  no  defence  to  an  action  on  the  bond,  which 
new  security,  and  not  made  between  the  parties  to  the  ill  e 

tract.  In  Georgi  v.  Stanley,  A  Taunt  083,  the  defendant 
[*  578]  had  given  bills  for  the  *  amount  of  money  lost  at  play: 
these  bills  were  negotiated  and  came  to  the  hands  of  the 
plaintiff,  and  when  they  became  due  the  defendant  gave  in  lieu  of 
them  other  bills,  and  when  these  lasl  bills  became  due,  he  con- 
fessed a  judgment,  which  the  Court  refused  to  sel  aside,  unless  it 
were  shown  that  the  holder  of  the  bills  had  notice  of  the  illegality 
of  the  original  consideration;  [Holroyd,  J.  Here  the  note  was 
indorsed  after  it  was  A\w.  and  thai  is  a  suspicious  circumsl 
from  which  the  law  infers  that  the  party  taking  the  note  had 
knowledge  of  some  infirmity  in  the  title  of  the  h  ilder,  and  the 
indorsee  then  takes  it,  subject  to  all  the  objections  to  which  it 
was  liable  in  the  hands  of  the  person  from  whom  he  took  it.]  In 
Cuthbert  v.  Haley,  8  T.  J!.  390,  one  Plank  had  discounted  certain 
promissory  notes  of  Haley".-,  and  took  usurious  interest  upon  them. 
and  then  deposited  them  with  his  bankers,  who  gave  him  credit 
for  them.  When  they  became  due,  Haley  not  being  able  to  pay 
gave  the  bankers  bis  bond.  The  latter  had  no  knowledge  of  the 
usury  between  Plank  and  Haley.  Tt  was  held  that  the  bond 
was  good. 

Abbott,  C.  J.     There   is   a   urea"   distinction   between  the  two 
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Bere  the  plaintiffs  took  the  promissory  note  after  it  was 
due.  There  was  no  period  of  time  when  they  could  have  main- 
tained an  action  upon  the  note, and  they  had  notice  of  the  illegality 
of  the  original  consideration  before  the  bond  was  given.  In  Cuth- 
v.  Haley,  the  bankers  had  no  knowledge  of  the  usury  at  the 
time  when  the  bond  was  given,  and  Lord  KENYON,  in  delivering 
his  judgment,  relies  upon  that  circumstance.  We  are  all  of 
opinion  that,  as  it  appeal-  *  upon  the  plea  that  the  bond  was  [*  oT'.'J 
given  as  a  substitution  tor  a  note  which  was  taken  by  the 
plaintiffs, subject  to  an  infirmity  of  title  of  which  they  had  full  no- 
tice before  the  bond  was  taken,  the  latter  instrument  is  void.  The 
rule,  therefore,  for  entering  up  judgmenl  for  the  plaintiffs,  non  ob- 
stante veredicto,  must  he  discharged.  We  also  think  that  the  third 
plea  is  not  supported  by  proof;  hut  the  defendant  may  have  li 
to  amend  his  plea  upon  paying  the  costs  of  the  trial,  with  liberty  to 
the  plaintiffs  to  reply  </.  yutvo} 

In  re  Overend,  Gurney,  &  Co.     Ex  parte  Swan. 
1..  !;..  6  Eq.   ;i  I     67  (8        18  L.  T  2  ■<> ;   16  W.  K.  560). 

This  was  a  summons  taken  nut  on  behalf  of  Patrick  1).  (-"'44] 
Swan,  a  flax-spinner  .'i  K ii kaldv,  in  Scotland,  and  also  on 
behalf  of  certain  other  flax-spinners,  all  of  whom  are.  for  conve- 
nience and  h>r  the  purposes  of  the  present  question,  hereafter 
included  under  the  name  "f  "  Mr.  Swan,"  calling  upon  the  official 
liquidator  of  Overend,  Gurney,  &  Co.,  Limited,  to  show  cause  why 
Mi-.  Swan  should  not  be  admitted  a  creditor  of  the  said  company 
for  the  sum  of  £26,545  and  i  ■  •)  for  such  other  amount  as 
the  Court  should  determine,  and  why  he  should  not  lie  paid  the 
amount  of  dividends  payable  upon  such  sum. 

The  following  statement  of  facts  was  admitted  on  both  sides  for 
the  purpose  of  obtaining  the  opinon  of  the  Court  upon  the  ques- 
tions  of  law  which  had  arisen  between  the  parties:  — 

Tin-  claim  of  Mr.  Swan  arises  upon  and  in  respect  of  sev- 
eral  '  lulls  of  exchange  drawn  by  certain  persons  carrying  [*345] 
on  business  at  St.  Petersburg  under  the  title  of  "Cattley 
&  Co.,"  upon  Overend,  Gurney,  &  Co.,  amounting  in  the  whole  to 
545,  ami  negotiated  by  Cattley  &  Co.  in  St.  Petersburg,   and 
afterward  ted  by  Overend,  Gurney,  &  Co.,  ami  dishonoured 

1  No  ruli  hail  been  drawn  up  a)  dien  this  case  was  printed. 
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by  them  at  maturity,  and  then  taken  up  and  paid  by  Mr.  Swan 
supra  protest  for  honour  of  the  drawers,  under  the  circumstances 
hereinafter  mentioned. 

Messrs.  Cattley  &  Co.  have  for  man}  years  carried  on  the  busi- 
ness of  export  and  general  merchants  at  St.  Petersburg,  and  were 
in  tlic  habit  of  securing  in  the  autumn  and  winter  of  each  year 
large  supplies  of  Russian  produce  from  the  interior  of  the  country 
to  be  ready  in  St.  Petersburg  for  shipment  to  Great  Britain  upon 
the  opening  of  the  navigation  in  the  spring  of  the  succeeding  year. 
These  shipments  were  then  made  by  Cattley  &  Co.  in  execution  of 
orders  which  in  the  meantime  had  been  collected  by  them  during 
the  said  autumn  and  winter  by  their  agents  in  the  United  King- 
dom. Messrs.  Robinson  &  Fleming  acted  as  the  agents  in  London 
for  Messrs.  Cattley  &  Co.,  and  were  in  the  habit  of  obtaining  fr<  m 
various  flax  and  other  manufacturers  in  Great  Britain,  orders  which 
they  forwarded  to  Messrs.  Cattley  &  Co  in  th«'  autumn  and  winter 
of  each  year,  for  large  quantities  of  flax  and  other  produce  to  be 
shipped  in  the  succeeding  spring,  and  Messrs.  Cattley  &  Co.  imme- 
diately on  the  receipt  of  these  orders  drew  hill-  upon  the  various 
British  manufacturers  for  amounts  approximating  as  nearly  as 
could  be  estimated  to  the  full  invoice  price  of  the  goods  ordered. 
This  course  of  business  enabled  M  ssrs.  Cattley  &  Co.,  by  the  nego- 
tiation of  these  drafts,  or  by  other  banking  arrangements,  to  make 
advances  to  the  flax-growers  and  other  producers,  and  to  complete 
the  payments  for  the  goods  upon  their  delivery  in  St.  Petersburg. 
For  the  purpose  of  carrying  on  this  and  other  business  with  Great 
Britain,  and  obtaining  the  necessary  hanking  facilities  for  such 
purpose,  Messrs.  Cattley  &  Co.  entered  into  arrangements  with 
Messrs.  Overend.  Gurney  &  Co.  to  act  as  their  hankers  in  London, 
and  in  accordance  with  these  arrangements  Messrs.  Cattley  &  Co. 
were  in  the  habit  of  drawing  bills  at  St.  Petersburg  from  tin. 
time  upon  Overend.  Gurney,  &  Co.  in    London,  at   some   month.-' 

date,  at  such  times  and  to  such  amounts  as  their  business 
[*  346]  might   *  require,   whilst   they   on   their  part    remitted    to 

Overend,  Gurney,  &  Co.  all  hills  upon  Great  Britain  which 
came  into  their  possession  in  the  course  of  business.  By  this 
means  Cattley  &  Co.  kept  Overend,  Gurney,  &  Co.  from  time  to 
time  in  funds  to  meet  the  acceptances  which  they  had  come  under 
for  Cattley  &  Co.  as  they  arrived  at  maturity.  It  was  no  part  of 
this  arrangement,  nor  was  it.  in  fact,  the  course  of  business  between 
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them,  for  Cattley  &  Co.  to  make  remittances  to  meet  specific  ac- 
ceptances,  but  it  was  understood  and  so  arranged  that  Overend, 
Gurney,  &  Co.  were  to  be  kept  out  of  cash  advances.  In  considera- 
tion of  the  transaction  of  this  business  Cattley  &  Co.  paid  Overend, 
Gurney,  &  Co.  one-half  per  cent,  upon  the  total  amount  of  accept- 
ances which  the  latter  came  under  for  them  as  above  stated.  In 
addition  to  this  arrangement,  it  was  further  agreed  that  Cattley  & 
Co.  should  he  allowed,  iii  consideration  of  an  additional  commis- 
sion, a  margin  i'<>r  overdrawing  to  the  extent  of  £10,000  in  excess 
of  the  remittances  forwarded  by  them  for  the  purpose  of  meeting 
tip-  acceptances  as  before  mentioned.  By  this  means,  and  in  con- 
sideration of  such  extra  commission,  Cattley  &  Co.  had  always  a 
current  credit  lor  drawing  to  the  extent  of  1110,000  over  and  above 
the  amount  of  remittances  to  be  forwarded  by  them  to  meet  the 
acceptances  then  maturing.  <hi  the  10th  of  .May.  L866,  the  date 
<>f  the  stoppage  of  the  linn  of  Overend,  Gurney,  &  Co.,  the  latter 
were  under  acceptances  for  Cattley  &  Co.,  under  the  foregoing  ar- 
rangements, to  tin-  amount  of  £26,545.  These  hills  had  been 
drawn,  ami  would  have  become  dm-  at  the  respective  dates  set 
forth  in  a  schedule.  At  the  date  of  tin-  petition  lor  winding-up 
Overend,  Gurney,  &  Co.  had  in  hand  remittances  in  cash  and  hills 
equal  in  nominal  value  to  nearly  £13,000,  but  they  received  no 
further  remittances  from  Cattley  >V  Co.,  and  of  these  hills  so  re- 
mitted £6200  were  not  paid  at  maturity,  and  rem. lined  still  unpaid, 
leaving  in  the  hands  of  Overend,  Gurney,  &  Co.  a  rash  halance  of 
£6911  3s.  2d.  The  hills,  amounting  to  £26,545,  were  all  duly 
presented  for  payment  by  the  various  holders  upon  Overend,  Gur- 
ney, &  Co.,  and  dishonoured,  ami  they  were  duly  protested  for  non- 
payment. Amongst  tin;  British  manufacturers  who  woe  in  the 
habit  of  giving  order-  to  Cattley  &  Co.  was  .Mr.  Swan,  and  in  the 
autumn  of  1  St;.",  he  (and  also  certain  friends  of  his  who  are 
included  and  referred  to  in  all  references  to  *  Mr.  Swan)  [*  347] 
had  given  orders  through  .Messrs.  Robinson  &  Fleming  to 
<  ot tley  &  Co.  for  very  large  quantities  of  flax  to  be  shipped  in  the 
following  spring.  For  the  price  of  these  intended  shipments  Cat- 
tley &  ('<<.,  in  accordance  with  their  course  of  business  as  above 
stated,  immediately  drew  upon  Mr.  Swan  for  the  full  estimated 
amount  of  the  invoice  price  of  these  goods,  and  which  amount,  for 
the  purposes  of  the  present  question,  is  to  he  taken  to  have  been 
the  full  amount.      These  drafts  were  remitted  by  Cattley  &  Co.  to 
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Overend,  Gurney,  &  Co.,  and  were  accepted  by  Mr.  Swan,  and  were 
credited  in  account  by  Overend,  Gurney,  &  Co.  to  Cattley  &  Co., 
and  duly  paid  at   maturity.     Mr.  Swan  nevei   had  any  current  or 
open  account  with  Cattley  &  Co.,  and  his  transactions  with  them 
were  limited  entirely  to  the  orders  for  flax,  which  were  at  once 
paid  for  as  above  mentioned.     At  1 1 1  -  -  date  of  tin-  suspension  ol 
Overend,  Gurney,  &  Co.,  a  very  large  quantit)   of  the  flax  ord< 
by  Mr.  Swan  from  Cattley  &  Co.,  for  which  he  1. 
eeptances,  still   remained  at   St     Petersburg,  in  the   possession   of 
Cattley  &  Co.,  ready  for  shipment.     When  Overend,  Gurm 
suspended  payment  on  the  10th  of  May,  1866,  the  news  of  their 
suspension  was  at  once  forwarded  to  St.  Petersburg,  and  Cattley  & 
Co.  immediately  upon  receipt  of  the  new  iphed  t"  Mi 

Robinson  &  Fleming,  their  agents,  stating,  as  the  fact  was,  that  if 
Overend,  Gurney,  <&  Co.'s  acceptances  to  their  drafts  were  returned 
to  St.   Petersburg  dishonoured,  they  would  I  died  to  stop 

payment,  and   in   that  event  the  holders  of  the  dishonoured  bills 
might   have  stopped  all  the  flax  and  other  produce  about  t"  be 
shipped.     Thereupon   Messrs.   Robinson  &  Fleming  communicated 
with  Mr.  Swan  with  a  view  to  his  taking  any  steps  for  the  pr< 
tion  of  his  interests  he  might  be  advised  in  order  to  prevent  the 
shipment   of  the  flax  purchased  and  paid  for  by  him  as  afore 
being  stopped.     Mr.  Swan,  upon  receipt  of  this  news,  and  on  the 
12th  of  May,  1866,  came  up  to  London,  and  having  taken  advice 
upon  his  position  in  the  matter,  determined,  for  the  protection  of 
Ids  own  interests,  and  to  prevent  the  shipment  of  the  l! 
stopped,  as  it  might  and  would  have  been  it'  the  bills  had  been 
returned  dishonoured  to  St.  Petersburg,  to  take  up  the  acceptai 
in  the  event  of  their  dishonour  by  Overend,  Gurney,  &  Co.,  supra 
protest,  and   he  accordingly  gave   instructions  to   Messrs. 
[*348]  Robinson  &  ;-;  Fleming  to  take  the  necessary  steps  to  pro- 
tect  his  interests,  and  supplied  them  with  the  neces 
funds  to  take  up  the  said  acceptances  for  him.     When   these  ac- 
ceptances became  due  they  were  dishonoured  by  Overend,  Gurney, 
&  Co.,  and  were  duly  protested  by  the  holders   for  non-payment, 
and  were  then  paid  by  Mr.  Swan  supra  protest,  and  handed  to  him 
together  with  the  protest. 

Messrs.  Drake,  Klein  wort.  &  Co.,  who  were  the  holders  of  tl 
acceptances  on  the  12th  of  May,  1866,  and  to  whom  the  same  had 
been  indorsed  by  their  correspondents  in  St.  Petersburg  for  pn 
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tation  on  Overend,  Gurney,  &  Co.,  and  for  collection,  would  not 
have  permitted  'Sir.  Swan  to  have  taken  up  the  said  acceptances, 
and  to  have  held  their  S  rsburg  correspondents  >till  liable 

upon  their  indorsements,  and  would  only  agree  to  his  interfering 
after  the  bills  wen-  dishonoured.  Mr.  Swan  (including  also  his 
friends)  provided  money  for  taking  up  the  acceptances  out  of  his 
<>wn  resources  and  on  his  own  account,  and  for  the  sole  purpose  of 
protecting  his  own  interests  only,  and  not  for  tbe  benefit,  nor  by 

JO  «• 

the  authority  of,  nor  as  the  agenl  for,  Cattley  &  Co.;  and  he  had 
not  at  that  time,  nor  has  he  since,  had  any  money,  property,  efl 

as,  or  credits  of  any  kind  belonging  to  Cattley  &  Co.  applicable 
to  the  purpose,  and  he  took  the  ''ill-'  n]>  bona  fide  for  his  own 
lit,  and  to  protect  his  own  interest  only.  Cattley  &  Co.  were, 
it  is  believed,  at  the  time  of  the  maturity  of  the  acceptai 
-and  have  still  continued  to  be,  unable  to  meet  their  liabili 
although  tli  y  have  not  formally  and  publicly  suspended  payment. 
Mr.  Swan,  how«-\  .    lie  had  taken   up  the  said  acceptan 

applied  to  them  for  reimbursement,  but  was  informed  by  them,  as 
the  fact  was,  that  they  were  unable  to  provide  the  money,and  they 
have  never  been  able  to  do  so,  and  Mr.  Swan  has  not  been  in  any 
way  repaid. 

It  is  agreed  that  the  question  in  this  case,  and  with  reference  to 
which  the  al  facts  tted,  is.  whether  Mr.  Swan  is 

entitled  to  claim  against  Overend,  Gurney,  &  Co.,  as  a  creditor,  for 
any  amount  of  the  said  ai  ceptances,  or  whether  he  is  entitled  only 
to  stand  in  the  same  position  as  the  drawers,  and  the  Court  is 
to  be  at  liberty  to  draw  inferences  from  the  above  statement 
•  if  fa 

•Mr.   Watkin   Williams,  and   Mr.   W.   F.   Robinson,  for  [*  349] 
the  claimant,  Mr.  Swan:  — 

The   course  of  dealing   is  fully  set   forth   in   the  state  of  facts 

agr 1  upon  between  the  parties.     When  orders  were  sent  out  to 

ley  &  0  rsburg,  for  goods  by  Swan  and  his  friends, 

bills  were  drawn  by  Cattley  &  Co.  upon  those  who  hud  ordered  the 
produce,  and  the  bills  w<  pted  by  them.     The-"  bills  were 

then  -'-nt  to  <  ►veTend,  '  rurney,  &  Co.,  for  collection,  and  '  Jattley  & 
Irew  upon  Overend,  Gurney,  &  Co.,  with  whom  Cattley  &  Co. 
had   a  credit,  to  the  amount  of  the    English   bills,  and   they  had  a 
further  credil  for  overdrawing  to  the  extent  of  610,000   which  was 
•  paid  for  by  a  commission  agreed  upon  between  them.     Swan 
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knew  nothing  of  tins  arrangement,  and  had  nothing  to  do  with  it. 
All  he  knew  was  thai  if  the  bills  were  not  taken  u]>  Cattle) 
»V  Co.  would  Btop  payment, and  thi  which  were  iu  the  hands 

of  Cattlej  &  Co.  would  be  taken  by  their  Russian  creditors,  and 
would  nol  be  sent  to  England,  the  effect  of  which  would  b 
damage  his  trade  to  a  great  extent.  Under  these  circum 
he  took  advice  .1-  to  the  course  he  ought  t<»  pursue, and  the  method 
adopted  bj  him  was  to  wail  until  the  bills  were  dishonoured,  and 
then  to  take  them  up  supra  protest  for  the  honour  of  the  drawer. 
He  might  have  taken  them  up  before  the}  arrived  at  maturity,  but 
this  was  objected  to  because  it  would  have  thrown  a  responsibility 
upon  the  correspondent  bankers  at  St.  Petersburg.  Swan  took  tin- 
hills  up,  not  simply  for  the  honoui  of  Cattle}  1  but  also  for 
ln's  own  benefit. 

The  contention  on  the  part  of  the  official  liquidator  is  fount 
upon  the  case  of  E<  part*  Lambert,  13  Ves.  L79;  9  R.  B  169,  in 
which  the  Lord  Chancellor  (Lord  Erskine)  is  reported  to  have 
said:  "A  bill,  accepted,  being  dishonoured,  1-  taken  up  for  the 
honour  of  the  drawer  by  the  petitioner.  The  effect  is.  that  he  has 
a  (dear  right  against  the  drawer.  So  he  has  a  right  to  stand  in  the 
place  of   the  drawer;  but  cannot   make  a  title  stronger  than  that  of 

the  drawer,  and  oust  the  assignees  of  the  bankrupts  of  the  deft 
which  they  would  have  against  him."  This  decision  can  only  be 
supported  on  the  supposition  that  the  person  who  took  up 
[*  350]  the  bill  was  the  agent  of  the  drawer,  and  *  stood  in  the 
same  position,  but  Swan  was  in  a  very  different  position, 
since  it  was  for  his  own  benefit  that  he  took   up  the  bills. 

The  text-writers  have  all  accepted  the  cas      I  Ex  pari 
13  Ves.  L79;  9  1!.  R.  169,  as  law,  but  it  has  been  overruled  in  Bub- 
sequent   eases. 

It  is  admitted  that  Catfcley  &  Co.  could  not  have  recovered  upon 
these  bills  more  than  the  amount  of  the  balance  due  to  them  in 
the  hands  of  Overend.  Gurney,  &  Co      Swan  stood  in  the  position 
of  indorsee  for  value  after  maturity,  and  as  such  he  is  entitl 
recover  against  the  acceptor.     This  would  have  been  the  1    - 
if  the  hills  were  accommodation  hills,  if  Swan  had  given  value. 

It  was  decided  in  Bickerdike  v.  Bollman,  1  T.  R  405;  2  Sm.  L. 
C.  55  ;  1  "R.  E  242,  that  the  drawer  of  an  accommodation  bill  is 
entitled  to  notice  of  its  dishonour,  but  these  were  hills  of  which 
Cattley  &  Co.  were  entitled  to  notice,  as  is  laid  down  in  Blacihan 
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v.  1 1    ■    .  "J  I  'amp.  503  :  1 1  R.  R.  77'.' ;  Hammond  v.  I    imp 

145,  and  Tha  Jcett,  3  Camp.  164;  13  R.  R.  783. 

A  man  is  entitled  to  discount  a  bill  on  the  credit  of  th  •  acceptor 

without  having  any  knowledge  of  the  person  presenting  it,  and  lie 

can   re  :over  upon  it,  provided   he  has  given  value,  and   there  is 

transaction.     This  principle  was  laid  down  differ- 

I  B.  &  C.  466;   but  the  doctrine  was  sub- 

•  right  in  Raphael  v.  Bank  of  England,  17  C.  15.  ltil  :  25 

L  J.  C.  P.  33,  and  other  rersing  the  rule  in  Gill  v.  Cubitt. 

In  this  case  Swan  was  an  indorsee  for  value,  and  in  this  lies 
the  distinction  from  some  of  the  authorities.  In  Brown  v.  Da 
:;  T.  !!.  BO,  wh<  i  •  a  promissory  note  was  indorsed  to  the  plaintiff 
after  it  became  due,  it  was  held  that  the  maker  was4  entitled  to  go 
into  evidence  to  show  that  the  uote  was  not  for  value  as  between 
him  and  tin-  payee;  ami  in  Vinson  v.  Francis,  1  Camp.  1'.':  1<»  R. 
R.  617,  it  was  held  that  an  indorsee  of  a  promissor}  uote  for  value, 
who  hail  received  the  not  •  ; 1 1 1 •  •  i  it  became  dim  from  an  indorser 
who  had  not  given  value.  i « >ul«l  not  sue  the  maker.  I'ait  these 
-  were  much  commented  upon  in  Sturtevant  v.  Forde,4  Man. 
A-  <l.  1<>1  ;  4  Scott  N.  R  668,  where  the  Judges  decided,  upon  the 
authority  of  Charles  v.  Marsden,  1  Taunt.  224,  ami  Stein  v. 
Y  1  C   M  '  that  a  plea  by  the  acceptor  [*  351] 

of  a  hill  to  an  action  by  tin-  indorsee,  that  the  hill  was 

pted  before  it  became  due, at  the  request  ami  for  tin-  accommo- 
dation "1  .1.  s ,  and  without  any  value  or  consideration  for  accept- 
-I    for  tin-  payment,  ami  that  the  hill  was  indorsed  to  the 
plaintiff  after  it  became  dm-,  wns  hud.     Atwood  v.  Crowdie,!  Stark. 
and  Holmes  v.  Kidd,  3  H.&  X.  891  ;  28  L  J.  Ex.  112,  are  cou- 
nt with  the  law  as  laid  down  in  Charles  v.  Marsden. 
An  indorsee  of  a  hill   for  value  after  dishonour  has  as  good  a 
inst  tip-  acceptor  as  if  it  had  been  indorsed  before  matur- 
ity, ami  th--  right  t<»  set  "ii  as  between  Cattley  &  < '".  ami  Overend, 
Gurney,  &   Co.,  cannol    be  pleaded  against   Swan,  tin-  holder  for 
value,  such   set-off  not   being  an  equity  attaching  t->  the  bill  itself. 
These  point-  are  settled  by  Oulds  v.  Harrison,  1<»  Ex.  572;  24  L.J. 
Ex.  66;  B     rough  v.  Mi       L0  B.  &  <     558;  5  Man.  &   Ry.  296; 
irus  v.  Cowie,  ■"•  Q.  B.   t59;  11    L  4.  Q.  Ii.  ."40,  and  Holmes  v. 
Kidd. 

Then  with  regard  t"  the  t<'xt-books.     It  is  laid  down  in  Byles 
on  Bills  of  Exchange,  '.'th  ed.  ch.  21,  p.  260,  "that  any  party  to  a 
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l>ill  of  exchange  maj  paj  for  honoui  ;  bo  may  a  mere  Btrangei   with* 
oul  any  previous  requesl  or  authority  from  the  part}  for  wl 
honour  he  pays.     It  is  clear  there  can  be  qo  payment  for  honour 

nil  the  lull  is  dishonoured  by  non-payment  and  ;i  prol 
bial.     Tli''    in"  i   advantageous   course  to  1"-   pursued   by  a  man 
d<    iring  to  protect   the  credit  of  any  party  to  a  dishonoured  bill  is 
simply  i"  pay  tin'  amount  to  the  holder,  and  take  tin-  bill  ;■-  an 
ordinary  tran  feree.       But  in  Borne  <■.■  a  payment  supra 

protest  may  become  essential.     II'-  continues:  "Tin'  party  pe 
supra  protest  has  also  in-  remedy  against  tin-  acceptor." 

The  subject  is  treated  in  the  Bame  waj  in  other  » » < » < ■  i        B    wes* 
I.       Mercatoria,  vol.    i.   p.  569    quarto  ed.), 
Pothier's  General  Works,  vol   \.  p.  285,  pt  t,ch.  1.  art  5;  Chitty 
on  Bills  of  Exchange,  p  509;  Story  on   Bills,  ch.  8,  p.  261 
dessus'  Treatise,  page  ■".no.  part   3,  cap.  7.  -.  108,  ed.  l     ■  .   Bayley 
on  Bills,  page  -"'-'l  ;    Malynes'  L   .   Mercatoria    London  foL   ed.), 

ch.  6,  p.  265. 
[*  352]  *  Upon  these  authorities  we  Bay,  Brat,  tlmt  tin-  plaintiff 
is  in  tin-  same  position  as  an  indorsee  t"i  value,  and  can 
successfully  sue  Overend,  Gurney,  &  Co.  under  tin-  circumstai 
of  this  case.  And,  secondly,  that  an  indorsee  may  sue  the  acceptor, 
notwithstanding  In-  knows  it  is  an  accommodation  bill,  it  he  givi  - 
value  for  it      li  matters  nol   whether  Overend,  Guru  I 

value  for  tin'  Mil-  or  not     Swan,  at  any  rate,  gave  value.     Tl 
i-  do  reason  why  Overend,  Gurney,  &  C< .  should  benefit  by  Swan's 
payment.      Tin-  proper  mercantile  way  of  dealing  with  the  hills 
was  to  take  them  up,  as  the  plaintiff  did  after  being  prot<  ited. 

Mr.  Roxburgh,  Q.  C,  Mr.  Ferrers,  and  Mr.  J.  C.  Mathew,  for  the 
official  liquidator :  — 

At   the  time  of  the  stoppage   of  Overend,   Gurney,  &   Co    the 
amount  due  to  Cattley  &  Co.  upon  the  account  between  then. 
£6911.  os.  2d.,  and  this  is  the  only  .-urn  which  Mr.  Swan,  the  holder 
of  the  bills,  can  claim  against  the  estate  of  Over.  ml.  Gurney,  & 
Co.     The  bills  were,  in  effect,  accommodation  bills,  and  Cattl 
Co.  could  only  have  recovered  against  Overend,  Gurne  .the 

sum  due  on  taking  the  accounts  between  them.  Swan  having 
taken  up  the  bills  supra  for  the  honour  of  the  drawer,  ran 

stand  in  no  better  position  than  the  drawer.  This  rule  is  laid 
down  distinctly  in  Ex  parte  Lambert,  13  Ves.  170;  9  R.  R.  169, 
where  the  facts  were  similar  to  these.     It  is  admitted  that  Swan 
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took  up  the  bills  for  the  honour  of  the  drawer,  that  is,  for  his  ben- 
efit; he  cannot,  therefore,  be  heard  to  say  that  he  took  them  for 
his  own  benefit 

It  is  said  that  Swan  has  placed  himself  in  the  position  of  indorsee 
for  value;  but  this  cannot  be  said  in  the  present  case,  since  one  of 
two  innocent  parties  must  suffer.  It'  Overend,  Gurney,  &  Co.  are 
held  liable  to  pay,  then  they  will  do  so  without  having  received 
value,  an>l  the  Bame  may  be  said  of  Mr.  Swan.  If  Swan  has  a 
right  to  sue,  he  must  have  the  same  right  against  all  the  indorsers. 
Beawes  (vol.  ii.  p.  57  I),  says:  "He  that  paysabill  supra 

protest  immediately  succeeds  the  possessor  in  the  right  and  title 
thereto;"  but  if  he  has  the  right  of  an  indorsee,  he  may  sue  the 
other  indorsees;  that  shows  that  the  right  of  the  person  interven- 
ing for  homuir  is  n<>t  the  same  as  the  indorsee.  In  Par- 
dessua  the  Bame  principle  is  laid  '  down  p.  500;  and  also  [*  353] 
in  1 'ana's  Kentucky  Reports,  p.  35.  Ei  parte  Lambert  has 
never  been  questioned,  but  the  principle  is  laid  down  in  all  the  text- 
books, and  even  in  Mr.  Justice  Byles'  lasl  edition,  p.  229.  If  the 
lulls  had  been  transferred  from  Drake  &  Co.,  the  right  to  sue  would 
attached,  but  not  so  when  taken  up  supra  protest  for  honour 
i.     The  only  benefit  given  Swan  is  such  as  the  drawer 

had,  and   not    3U  would  have   had.      In    i'.avl.v  on 

Bills,  6th  ed.  p.  321,  the  distinction  is  laid  down  between  an  in- 
for  value  after  dishonour,  and  a  person  intervening  for 
honour.  In  Sturtevant  \.  Forde,  1  Man  &  G.  101,  L04;  4  Scott 
X.  R.  668,  the  a  iew  taken  by  the  Judges  of  the  equity  of  theca 
shown.  Afertens  v.  Wilmington,  1  Esp.  113,  decides  that  he  who 
intervenes   for  the   honour  of  the   indorsee,  and  not  the  dra 

as  indorsee  of  the  bill,  and  entitled  to  all  r<  medies  against 
the  other  parties  to  the  bill.  But  if  he  takes  it  up  for  the  honour 
of  the  drawer,  he  can  stand  in  no  better  position  than  the  drawer. 
Bills  are  just   as  much   negotiahl  dishonour  asbefore;  but 

aft.  i   dishonour  the  bill    becomes    d  and  therefore   it  is 

taken  up  subject  to  liabilities.    The  rights  of  a  holder  by  negotiation 
tei  than  one   who   take-   u}>   a  bill  for  the  honour  of  a 
drawer. 

The  question  as  t.>  the  equities  affecting  a  bill  is  discussed  in 
Holmes  v.  Kidd,  3  II.  &  X.  891.  A  person  taking  an  overdue  bill 
take-  it  subject  to  its  equities.  If  Swan  had  known  that  Cattley  & 
Co.  had  not  supplied  money  to  Overend,  Gurney,  &  Co.,  he  would 
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have  been  bound  by  the  equities  between  Cattley  &  Co.  and  0 
end,  Gurney  &  Co.     There  is  nothing  in  the  equity  of  this  case  to 
entitle  Swan  to  Bay  thai  he  is  in  the  position  of  quasi  indorsee  for 
value;  there  is,  in  fact, nothing  more  than  is  to  be  found  in  all  c 
where  a  bill  is  taken  up  for  the  honour  of  the  drawer. 

[The  following  books  were  also  cited:  Nueyer  on  Ihlls.  i'n<l  ed. 
L851,  vol.  i.  s.  593;  Masse  on  Bills,  2nd   ed.  L862,  vol.  iv.  p.  2078.] 

Mr.  Williams  in  reply  :  — 

Tin'  position  of  Mr.  Swan  is  not  that  of  an  accommodation 
.  I|   "acceptor     The  payment   by  Swan  operated  in  disch 
dl'  all  the   indorsees  subsequent   to  the  drawer  for  whose 
honour  he  took   it   up.     Jones  v.  Broadhurst,  9  C   B    17-'!.     I' 
been  decided  that  the  effect  of  such  a  payment  would  not  disch: 
the  acceptor.     Cool    \.  Lister,  13  < '.  B   (X.  S.    543,  p   552,  , 
Johnson  v.  Royal  Mail  Steam   Purl,,/  Company,  L  !«'..  •"-  C.  1'.  38; 
.">7  I..  -I.  < '.  1'.  •")•*'>.     Swan  is  not  in  the  ordinary  position  of  an  in- 
dorsee, but   In-  is  indorsee  according  to  the  custom  of  merchants. 
He  may  sue  tin'  acceptor,  hut  not  the  draw<  r,  because  In*  took  tin- 
hill  up  supra  i<iu>t>st  for  the  honour  of  the  drawer.     The  custom  of 
merchants  is  set  out  in  Ludwicke.     Swan  is  in  the  same  position  as 
if  he  had  taken  the  hill  by  indorsement  from  Drake  &  Co.,  except 
that  he  cannot  transfer  it  to  any  one  else,  nor  can  he  sue  tin-  drawer 
because  of  his  protest.     If  Swan  had  not  paid  the  money,  Overend, 
Gurney,  &  Co.  must  have  paid  some  one 

All  the  codes  of  law  in  foreign  countries  have  a  rule  to  tie-  effect 
now  contended  for,  except  in  India,  where  tin-  recent  'ode  is  silent 
upon  the  subject.  They  all  go  to  this,  that  one  who  takes  up  a  lull 
supra  protest  for  honour  is  in  the  position  of  an  indorsee. 

Mar.  21.     Sir  R.  MALINS,  V.  ('.  :  — 

Upon  the  state  of  facts  agreed  to  between  the  parties  then 
no  dispute  that  if  the  hills  in  question,  amounting  to  £2<  545,  had 
remained  in  the  hands  of  Drake,  Kleinwort,  &  Co..  or.  rather,  of  the 
Si.  Petersburg  correspondents  who  were  the  purchasers  of  them,  the 
estate  of  Overend.  Gurney,  &  Co.  must  have  paid  tie-  full  amount. 
Rut  it  is  contended  by  the  official  liquidator  of  that  estate,  that 
the  fortunate  accident  of  Mr.  Swan  having  taken  up  the  bills 
under  the  circumstances  stated,  has  wholly  discharged  that  estate 
from  all  liability  to  pay  anything  on  account  of  them  beyond  the 
£6941   3s.  2d.,  the  balance  belonging  to  Cattley  &  Co..  which  re- 
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mained  in  the  hands  of  Overend,  Gurney,  &  Co.  This  contention 
i-  rested  on  the  ground  that  the  bills,  as  between  Cattley  &  Co.  and 
rend,  Gurney,  &  Co.,  were  virtually  accommodation  bills,  upon 
which  the  former  could  only  have  recovered  the  balance 
actually  *due  to  them  on  the  result  of  the  accounts  between  [*355] 
the  two  firms  ;  and  that  Swan  having,  in  form,  taken  up  the 
bills  for  the  honour  of  the  drawers,  must  stand  in  their  shoes,  and 
can  have  no  better  right  to  recover  than  they  would  have  had  if  the 
bills  had  been  thrown  back  upon  them.  It  is  admitted  by  the 
counsel  for  Mr.  Swan,  that  it'  the  bills  had  been  thrown  back  upon 
Cattley  &  Co.  they  could  not  have  recovered  more  upon  them  than 
the  balance  due  on  the  result  of  the  accounts  between  the  two  firms, 
viz.,  £691  I   3s.  2d. 

The  resistance  of  the  official  liquidator  to  pay  these  bills  is 
mainly  rested  upon  the  general  rule  supposed  to  be  established  in 
Ex  parte  Lambert,  13  Ves.  179;  9  K.  ft  L69,  that  a  person  who 
takes  up  a  bill  after  dishonour  for  the  honour  of  the  drawer,  or  for 

any  other  object,  can  only  stand  in  the  plai E  the  drawers,  and 

can  have  no  better  right  of  recovery  upon  it  against  the  acceptor 
than  the  drawer  would  have  had.  The  short  facts  in  Ea  parte  Lam- 
bert were,  that  a  firm  of  Adam-  &  Co.,  at  New  York,  drew  upon  a 
firm  in  London  two  bills  of  exchange ;  that  the  petitioners,  Lambert 
&  Co.,  being  interested  in  the  welfare  of  the  American  house,  as  to 
on.-  of  the  bills  before  it  arrived  at  maturity,  and  as  to  the  other 
after  maturity,  took  them  up,  not  under  protest,  but  simply  took 
them  up  and  paid  the  money  to  save  the  discredit  of  the  drawers 
in  having  the  bills  returned  to  New  York.  The  Lord  Chancellor, 
L<-rd  Erskine,  decides  the  matter  in  these  few  words:  "  I  continue 
of  the  opinion  I  expressed  yesterday.  Upon  this  affidavit  there  is 
no  doubt  that  if  Adams  &  Co.  had  themselves  been  plaintiffs  in  an 
action,  the  acceptors  of  these  bills  might,  as  against  them,  have  in- 
sisted that  the  bills  were  drawn  merely  for  the  accommodation  of 
the  drawers ;  and  they  had  no  effects  ;  though  thai  would  not  have 
been  an  answer  to  an  indorsee  for  valuable  consideration  without 
notice.  Then  what  is  this  case  ?  A  bill  accepted,  being  dishonoured, 
is  taken  up  for  the  honour  of  the  drawer  by  the  petitioner.  The 
effect  is,  thai  he  bus  a  clear  righl  as  against  the  drawer.  So  he 
has  a  right  to  stand  in  the  pine-  of  the  drawer;  but  cannot  make  a 
title  stronger  than  that  of  the  drawer,  and  oust  the  assignees  of 
the  bankrupts  of  the  defence  which  they  would  have  against  him.' 
vol.  iv  --  25 
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Therefore  the  broad  rule  laid  down  by  Lord  Ebskine  is,  that 

i6]    he  who  '  takes  up  a  bill  after  dishonour  cannot,  under  any 

circumstances,  be  in  a  better  position  than  the  drawei  of 

the  bill.     If,  therefore,  the  bill  is  given  as  accommodation,  orwith- 

out  effects,  inasmuch  as  the  drawer  cannot  recover,  the  holder  from 

t  he  drawer  cannot  do 

h  may  not  make  any  difference  in  the  result,  but  it  must  be 
remarked  that  these  bills  were  not,  in  the  proper  sense  of  the  word, 
accommodation  bills,  for  it  i-  clear  that  the  drawer  of  a  mere  ac- 
commodation bill  is  not  entitled  to  notice  of  its  dishonour,  — that 
is  decided  in  Bickerdike  v.  Bollman,  1  T.  B.405;  2  Sm.  I.  C 
1  \l.  R.  242, and  is  a  recognised  rule.  It  is  equally  clear  that  these 
were  bills  of  which  Cattley  &  Co.,  the  drawers,  were  entitled  to 
notice  of  dishonour. 

In  Blackhan  \.  Doren,  2  Camp.  503,  504;  11  R.  R  779,  the  action 
was  against  the  defendant  as  ;i  drawer  of  a  bill  of  exchange  for 
£250,  dated  Kingston,  Jamaica,  <  October  1 .  1  809,  on  M  ssi  s.  Hunter 
&  Co.  in  London,  at  six  months  after  sight  This  was  refused  ac- 
ceptance.  To  excuse  the  sending  of  notice  of  the  dishonour  of  the 
bill  to  the  defendant,  the  plaintiff  called  a  clerk  of  the  drawers, 
who  stated  that  when  it  was  presented  they  had  produce  in  their 
bands  belonging  to  him  to  tbe  amount  of  about  £1500,  but  that  be 
owed  them  £10,000  or  £11,000,  and  that  they  had  appropriated  tbe 
effects  in  their  bands  to  go  in  satisfaction  <>f  this  debt.  Lord  Ellen- 
BOKOrc.n  said:  "  If  a  man  draws  upon  a  house  with  whom  be  has 
no  account,  be  knows  that  tbe  bill  will  not  be  a  ]  i  id,  he  can 
suffer  no  injury  from  want  of  notice  of  its  dishonour,  and  tberefore 
be  is  not  entitled  to  such  notice.  But  tbe  case  is  quite  otherwise 
where  tbe  drawer  has  a  fluctuating  balance  in  tbe  bands  of  tbe 
drawee,"  —  in  this  case,  of  course,  upon  tbe  statement,  Cattley  & 
Co.  had  a  fluctuating  balance  in  the  bands  of  Overend,  Gurney,  & 
Co.  "There  notice  is  peculiarly  requisite.  Without  this  bow  can 
the  drawer  know  that  credit  has  been  refused  to  him,  and  that  bis 
bill  has  been  dishonoured  ?  t  It  is  said  here,  that  tbe  effects  in  the 
bands  of  the  drawees  were  all  appropriated  to  discbarge  their  own 
debt ;  but  that  appropriation  should  appear  by  writing,  and  the 
defendant  should  be  a  party  to  it.  I  wish  that  notice  had  never 
been  dispensed  with,  and  then  we  should  not  have  been  troubled 
with  investigating  accounts  between  drawer  and  drawee.  I  cer- 
tainlv  will  not  relax  the  rule  still  farther,  —  which  I  should  do  if 
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1  were  to  hold  that  notice  was  unnecessary  in  the  *  present  [*357] 
instance."  Hammond  v.  Dufrene,  •">  Camp.  145,  146,  was 
an  action  on  a  bill  of  exchange  for  a  certain  amount  drawn  by  the 
defendant  and  accepted  by  Messrs.  Dufrene  &  Penny,  and  payable 
three  months  after  date.  There  the  payment  of  the  bill  was  re- 
sisted on  the  ground  that  notice  of  its  dishonour  had  not  been  given. 
Lord  ELLENBOROUGH  again  lays  down  the  rule  thus:  "I  think  the 
drawer  has  a  right  to  notice  of  the  dishonour  of  a  bill,  if  he  has 
effects  in  tic  hands  of  the  acceptor  at  any  time  before  it  becomes 
due.  In  that  case  he  may  reasonably  expect  that  the  bill  will  be 
regularly  paid,  and  he  may  be  prejudiced  by  receiving  no  notice 
that  it  is  dishonoured.  I  am  aware  that  the  inquiry  has  generally 
been  as  to  the  state  of  accounts  between  the  drawer  and  drawee 
when  the  bill  was  drawn  or  accepted;  but  I  conceive  the  whole 
period  must  be  looked  to  from  the  drawing  of  the  bill  till  it  becomes 
due,  and  that  notice  is  requisite  if  the  drawer  has  effects  in  the 
hands  of  the  drawee  at  any  time  during  that  interval.  Therefore, 
if  the  defendant  in  this  case  paid  a  sura  of  money  for  Messrs.  Du- 
frene &  Penny  "  -  -  which  it  appeared  by  the  facts  he  did  — "  before 
tli"  28th  of  July,  you  must  prove  that  he  had  due  notice  it  was  not 
pai  I  on  that  day  by  the  acceptors." 

This  point  may  be  considered  as  finally  settled  by  another  case 
of  Thaehrayw.  Blackett,  3  Camp.  164,  L65;  L3  R.  R.  783,  where 
the  same  point  was  raised,  and  where  Lord  Ellenborotjgh  says: 
"It  is  well  settled  that  the  insolvency  or  bankruptcy  of  the 
-  not  dispense  with  due  notice  of  the  dishonour  of 
the  bill  6eing  given  to  the  drawer."  Then  the  report  states  that 
" in  the  ensuing  term  the  Attorney-General  was  refused  a  rule  to 
show  cause  why  there  should  not  be  a  new  trial,  all  the  Judges 
being  of  opinion  thai  the  defendanl  was  entitled  to  notice  of  the 
dishonour."  That  may  be  considered  as  having  put  the  point  at 
rest.  In  this  case,  therefore,  u  being  admitted  that  there  was  a 
fluctuating  balance  belonging  to  the  drawers  in  the  hands  of  Over- 
end,  ( rurney,&  Co.,  and  that  they  finally  had  tin'  balance  of  between 
£6000  and  17000  in  their  hands  when  they  stopped,  it  necessarily 
follows  that  these  were  bills  of  which  Cattley  &  Co.  were  entitled 
to  receive  notice  of  dishonour,  and  were  not  in  the  strict  sense  of 
the  word  accommodation  bills.  The  general  proposition 
that  a  person  who  takes  an  accommodation  *  bill  after  it  [*358] 
has  been  dishonoured,  cannot  be  in  a  better  situation  than 


388  BILL   OF    EXCHANGE. 


No.  22.  —  In  re  Overend,  Gurney,  &o  Co.     Ex  parte  Swan,  L.  R..  6  Eq.  358,  359. 

the  drawer  as  against  the  acceptor,  cannol  now  be  maintained.  It 
was  admitted  by  Mr.  Roxburgh,  in  his  argument  for  the  official 
liquidator,  that  the  law  is  now  settled  that  an  indorsee  for  value 
of  an  accommodation  bill  after  dishonour  iver  again6l   the 

acceptor,  though  the  drawer  himself  could  not  have  di  and 

the  authorities  on  that  point  most  distinctly  support  that  admis- 
sion. The  contrary  was  certainly  formerly  held,  and  it  ma)  be 
considered  that  Ex  parte  Lambert,  L3  Ves.  17!)  :  9  EL  R.  169,  was 
supported  by  the  current  of  authority  at  the  time  it  was  decided. 
In  Tins,, ,t  v.  Friniris.  i  Camp.  19;  10  R.  R.  617,  Lor.!  Ellen- 
borough  uses  this  expression  (this  being  in  L807,  the  decision  of 
Lord  Erskine  being  L806):  "Aftera  bill  or  note  is  due  it  cornea 
disgraced  to  the  indorsee,  and  it  is  his  duty  to  make  inqui 
concerning  it.  If  he  takes  it,  though  he  gives  a  full  consideration 
for  it,  he  takes  it  on  the  credit  of  the  indorser,  and  subject  to  all 
the  equities  with  which  it  may  be  incumbered."  The  game  doc- 
trine is  also  laid  down  in  Brown  v.  Dairies,  3  T.  If.  SO,  decided  by 
Lord  Kenyon,  Mr.  Justice  Buller,  and  tin-  other  distinguished 
Judges  of  the  Court  of  Queen's  Bench  at  that  time. 

This,  however,  is  distinctly  overruled  by  the  authorities  com- 
mencing in  the  following  year  and  uniform  down  to  the  present 
time.  In  Charles  v.  Marsden,  1  Taunt.  224,  225,  which  was  a  case 
decided  in  1  SOS,  only  two  years  after  the  decision  of  Lord  ERSKINE 
in  1806,  the  marginal  note  correctly  states  the  decision:  "It  is  not, 
of  itself,  a  defence  to  an  action  by  the  indorsee  of  a  bill  of  exchange 
to  plead  that  it  was  accepted  for  the  accommodation  of  the  drawer, 
without  consideration,  and  was  indorsed  over  after  it  became  due." 
Sir  James  Mansfield,  in  giving  judgment  in  this  ease,  says  :  "  It  is 
not  necessarily  to  be  inferred  because  it  was  an  accommodation 
bill  that  there  was  an  agreement  not  to  negotiate  it  after  it  became 
due ;  but  if  there  was  such  an  agreement  it  was  the  defendant's 
own  fault  that  the  bill  was  outstanding  :  for  even  supposing  that 
the  drawer  had  undertaken  to  provide  for  the  payment  when  the 
bill  became  due,  the  acceptor"  —  the  acceptor  here  was  sued  by  an 
indorsee  after  maturity  —  "had  a  right  to  require  that  it  should  1  e 

given  up.     It  happened  through  his  permission,  therefore, 
[*  359]  if  the  bill  gave  the   *  drawer  any  power   to   delude  the 

indorsee.     None  of  the  cases  cited  go  so  far  as  to  support 
this  plea."     Mr.  Justice  Lawrence  takes  the  same  view. 

In  Sturtevant  v.  Forth:,  4  Man.  &  G.  101,  this  point  came  very 
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distinctly  for  decision.  The  marginal  note  in  this  case  states  the 
decision  :  "  A  plea  by  the  acceptor  of  a  bill  to  an  action  by  the  in- 
dorsee, that  the  bill  was  accepted  before  it  became  due.  at  the 
lequest  and  for  the  accommodation  of  J.  S..  and  without  any  value 
or  consideration  for  the  acceptance  or  for  the  payment,  and  that 
die  hill  was  indorsed  to  the  plaintiff  after  it  became  due,  is  had." 
Lord  Chief  Justice  TlNDAL  expresses  that  very  clearly ;  and  also 
Mr.  Justice  Coltman.  vlr.  Justice  Cresswell  observed:  "It  is 
said  that  the  indorsee  of  a  bill  which  is  overdue  takes  it  subject  to 
all  the  equities.  Perhaps  a  better  expression  woidd  be" — and 
that  is  an  expression  confirmed  by  every  subsequent  authority  — 
"that  he  takes  the  bill  subject  to  all  its  equities;"  that  is,  the 
equities  of  the  bill,  not  the  equities  of  the  parties.  •That  brings 
it  to  the  question  whether  this  is  an  equity  which  attaches  to  tin- 
bill.  In  Charles  v.  Marsden,  1  Taunt.  224,225,  the  Court  said  that 
there  was  no  reason  why  a  bill  should  not  be  negotiated  after  it 
became  due,  unless  there  was  an  agreement  for  the  purpose  of 
restraining  it.  Atwood  v.  Crowdie,  1  Stark.  483,  is  consistent  with 
the  law  as  laid  down  in  Charles  v.  Marsden." 

Stein  v.  Yglesias,  1  C.  M.  &  R.  565,  which  is  an  earlier  case  than 
the  one  I  have  just  mentioned,  is  precisely  to  the  same  effect,  namely, 
that  a  plea  that  the  bill  being  an  accommodation  bill  was  passed 
with  notice  of  that  fact  to  the  indorsee  after  maturity,  is  bad.  The 
case  of  Oulds  v.  Harrison,  10  Ex.  572,  578  ;  24  L.  J.  Ex.  66, is  also 
important  for  another  point  which  I  shall  have  to  advert  to.  The 
indorsee  of  an  overdue  bill  takes  it  subject  to  all  the  equities  that 
attach  to  the  bill  itself  in  the  hands  of  the  holder  when  it  was 
due  ;  but  he  doe-  not  take  it  subject  to  claims  arising  out  of  col- 
la!  Mai  matters,  such  as  the  statutory  right  of  set-off.  That  is  laid 
down  by  Mr.  Baron  PARKE.  The  case  is  somewhat  long:  but  1 
will  read  one  passage  from  the  judgment:  "It  must  be  considered 
as  entirely  settled  by  the  case  of  Burrough  v.  Moss,  10  B.  &  < '.  558  ; 
5  Man.  &  \',y.  296,  that  the  indorsee  of  an  overdue  bill 
take-  it  subject  to  *all  the  equities  that  attach  to  the  bill  [*  360] 
itself  in  the  hands  of  the  holder  when  it  was  due,  as,  for 
instance,  the  payment  or  satisfaction  of  the  bill  itself  to  such 
holder,  or  where  the  title  of  such  holder  was  only  to  secure  tin- 
balance  of  an  account  due,  as  seems  to  have  been  the  case  in 
Collenridge  v.  Farquharson,  1  Stark.  259,  but  the  indorsee  does 
not  take  it  subject  to  claims  arising  out  of  collateral  matters,  a- 
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the  statutory  right  of  set-off,  which  is  merely  a  mode  of  preventing 
multiplicity  of  actions  between  the  same  parties."  The  same  doc- 
trine will  bo  found  in  Lazarus  v.  Outvie,  3  <v>.  B.  465;  II  L.  J.  Q.  B. 
310.  That  I  tlo  not  refer  to  particularly,  but  the  rule  is  there 
equally  distinctly  laid  down.  Many  others  might  be  cited  and 
they  are  perfectly  uniform.  These  authorities  have  settled  the  law 
that  an  indorsee  of  a  bill  of  exchange  for  value  after  its  dishonour 
has  as  good  a  title  against  the  acceptor  as  it'  it  had  been  indorsed 
to  him  before  maturity,  unless  there  is  an  equity  attached  to  the 
bill  itself;  and  they  also  show  thai  the  right  of  set-off  as  between 
the  acceptor  and  the  drawer  is  not  an  equity  attached  to  the  bill, 
which  can  be  enforced  against  the  indorsee.  The  two  cases  of 
Sturtevant  v.  Forde,  4  Man.  &  <i.  101,  and  Oulds  v.  Harrison,  10 
Ex.  572;  24  L.  J.  Ex.  00,  are  authorities  against  the  right  of  the 
acceptor  to  plead  a  set-off  against  the  drawer  as  a  defence  to  the 
action  upon  the  bill  by  the  transferee  of  it  after  dishonour.  The 
same  point  was,  if  possible,  more  distinctly  decided  in  that  i 
which  1  have  ahead}-  mentioned,  Burrough  v.  Moss,  10  B.&  C.  558, 
which  is  a  remarkably  strong  application  of  the  rule  that  a  set-off 
as  between  the  drawer  and  acceptor  cannot  be  pleaded  againsl  the 
holder  of  the  bill  who  became  so  after  its  dishonour. 

These  cases  having-  established  that  the  right  of  set^ofl  is  not  an 
equity  attached  to  the  bill  itself,  the  case  of  Holmes  v.  Kidd,  3  H. 
&  X.  891  ;  28  L.  J.  Ex.  112  (Ex.  Ch.),  shows  very  distinctly  what 
an  equity  attached  to  the  bill  itself  is.  In  that  case  the  acceptor 
had  accepted  a  bill  of  £300,  depositing  with  the  drawer  certain 
canvas,  which  he  was  to  be  at  liberty  to  sell  as  the  means  of  pro- 
viding for  the  bill.  The  bill  was  indorsed  when  overdue  to  the 
plaintiff,  and  afterwards  the  canvas  was  sold  by  the  drawer,  but 
did  not  wholly  pay  the  bill.  The  question  was,  whether  the 
indorsee  could  recover.  Here  -Mr.  Justice  Eele  said : 
[*361]  *"The  question  is,  whether  the  receipt  of  the  money  by 
the  drawer  is  a  bar  to  this  action.  The  plaintiff  took  the 
bill  subject  to  the  equities  affecting  it.  In  the  hands  of  the 
drawer  the  right  to  sue  was  defeasible  ;  when  he  sold  the  canvas 
it  was  defeated,  and  the  plaintiff  took  the  bill  subject  to  that  con- 
tingency." That  contingency,  is  the  equity  which  attached  to  the 
bill,  and  which  bound  him,  having  taken  it  after  maturity.  Mr. 
Justice  Cromptox  said  :  "  Upon  the  concoction  of  this  bill  it  was 
agreed  that  it  was  not  to  be  paid  if  the  canvas  was  sold.     That 
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agreement  directly  affects  the  bill,  and  was  part  of  the  considera- 
tion for  it.  The  case,  therefore,  differs  from  that  of  a  right  of 
iff  against  the  indorser,  which  is  merely  a  personal  right  not 
ting  the  hill.  In  the  present  case  the  equity  directly  attaches 
to  the  hill.  The  plaintiff,  therefore,  got  a  defeasible  title  only." 
In  the  case  of  Cook  v.  Lister,  13  C.  11  (X.  S.)  543,  p.  552,  post,  it  is 
decided  that  the  actual  payment  of  an  accommodation  bill  is  an 
equity  attaching  to  the  bill  itself,  and  therefore  a  good  defence  to 
an  action  against  the  acceptor.  These  authorities  show  that  the 
broad  proposition  for  which  Ex  parte  Lambert,  13  Yes.  170  ;  9  E,  E. 
169,  was  relied  upon  by  the  counsel  for  the  official  liquidator, 
namely,  that  the  transferee  of  a  bill  after  dishonour  can  under  no 
circumstances  have  a  better  right  against  the  acceptor  than  the 
drawer  would  have,  cannot  at  this  day  be  maintained,  and,  indeed, 
they  most  conclusively  show  that  that  ease  is  no  longer  law.  The 
rule  laid  down  in  that  case  was  so  important  that  I  sent  for  the 
Registrar's  book  for  the  purpose  of  ascertaining  the  facts  of  the 
case  with  accuracy.  I  have  had  the  Registrar's  book  copied,  and  I 
find  that  instead  of  the  bills  being  taken  up  by  the  petitioner  after 
they  arrived  at  maturity,  the  facts  were  these:  the  bills  had  not 
arrived  at  maturity  when  they  were  taken  up  by  the  petitioners, 
who  petitioned  Lord  Erskine  to  be  allowed  to  stand  as  creditors 
against  the  estate  of  the  acceptor.  The  dates  of  the  acceptances 
are  given.  The  first  of  the  two  bills  arrived  at  maturity  on  the 
7th  of  April,  and  the  second  on  the  12th  of  April,  1792.  But 
they  were  taken  up  for  the  honour  of  the  drawer,  not  therefore, 
observe,  under  protest,  tor  they  could  not  be  protested  before 
maturity  ;  they  were  taken  up  for  the  honour  of  the  drawers  (or 
rather  to  prevent  the  bills  being  returned  to  New  York)  on 
the  *  27th  oi'  February,  six  weeks,  therefore,  before  they  [*  302] 
arrived  at  maturity  ;  and  there  is  not  a  suggestion  in  the 
facts  that  they  were  taken  up  with  notice,  that  they  were,  in  point 
of  fact,  bills  drawn  upon  the  acceptor  without  effect-,  so  that  the 
two  facts  upon  which  the  case  is  supposed  to  proceed  entirely  fail; 
first,  that  he  took  them  after  maturity  is  entirely  wrong  ;  secondly, 
that  he  took  them  with  notice  that  they  were  accommodation  bills 
is  entirely  wrong  also.  Upon  these  facts  it  appears,  therefore,  that 
the  bills  were  taken  up  by  the  petitioner  nearly  two  months  before 
they  arrived  at  maturity,  and  without  notice  that  they  were  accom- 
modation bills,  as  between  the  drawers   and   acceptors.     In  every 
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point  of  view,  therefore,  I  am  obliged  to  come  to  tin;  conclusion 
that  though  Ex  parte  Lambert  may  be  considered  as  having  been 
law  in  accordance  with  tin-  current  of  authorities  when  Lord 
Erskine  decided  it,  although  it  does  not  seem  that  even  that 
proposition  can  be  maintained  when  the  facts  are  looked  at,  yet 
it  is  so  wholly  opposed  to  the  more  modern  authorities  that  it  is 
in  fact  completely  overruled  by  them. 

It  is  singular  that,  under  these  circumstances,  none  of  the  sub- 
sequent authorities  have  professed  in  terms  to  overrule  Ex  parte 
Lambert,  but  they  have  nevertheless  effectually  done  so  by  a 
current  of  decisions  in  direct  opposition  to  it,  and  it  certainly  is,  I 
must  say,  very  remarkable  that  this  case,  completely  overruled  by 
a  current  of  authorities  extending  over  more  than  half  a  century, 
continues  to  be  cited  in  all  the  text-books  —  Chitty,  Bailey,  and 
even  Mr.  Justice  Byles'  book  —  as  if  it  were  still  law,  although 
the  same  hooks  cite  the  authorities  that  have  in  principle  com- 
pletely overruled  it.  Ex  parte  Lambert  is  the  case  referred  to  for 
the  proposition  of  law,  which,  I  am  bound  to  say.  shows  that  it  is 
the  habit  of  even  the  best  text-writers  to  take  these  things  for 
granted  one  after  another. 

It  is  therefore  clear  that  in  the  present  case  Mr.  Swan  would 
have  had  the  same  right  to  recover  the  amount  of  these  bills 
against  the  acceptors,  as  his  transferors,  Messrs.  Drake,  Kleinwort, 
.v.  Co.,  had,  if  he  had  simply  taken  the  bills  from  them  with  or 
without  indorsement,  when  he  paid  the  money  to  them  on  the  12th 
of  May,  1866.  But  it  is  contended,  on  the  part  of  the 
[*  363]  official  *  liquidator,  that  Mr.  Swan  having  taken  up  the 
bills  supra  protest  for  the  honour  of  the  drawer  has  effect- 
ually discharged  the  acceptors,  except  so  far  as  the  drawer  could 
have  recovered  against  them.  It  is  a  sound  rule  to  construe  all 
instruments  and  acts  in  accordance  with  the  intention  of  the 
parties,  if  it  be  possible  to  do  so.  In  the  present  case  it  is  clear, 
beyond  all  possibility  of  doubt,  that  the  intention  of  Drake, 
Kleinwort,  &  Co.  in  requiring  Mr.  Swan  to  take  the  bills  in  the 
form  lie  did  was  simply  to  discharge  their  correspondents,  the  St. 
Petersburg  bankers,  who  were  the  purchasers  of  them  for  value  ; 
and  that  there  was  no  object  or  intention  on  their  part  to  discharge 
the  acceptors,  Overend,  Gurney,  &  Co.,  and  it  is  ecpually  clear  that 
Mr.  Swan's  intention  was  merely  to  protect  his  own  interest,  and 
that  so  far  from  desiring  to  discharge  the  liability  of  the  accept"!-. 
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lie  took  the  bills  in  the  entire  faith  that  their  liability  was  pre- 
served. I  need  not  again  refer  to  the  19th  paragraph  of  the 
admissions,  which  so  explicitly  states  that  he  did  it  with  regard 
r  i  his  own  interest,  and  to  protect  his  interest  only.  It  is  also 
clear  beyond  all  doubt  that  the  estate  of  Overend,  Gurney,  &  Co. 
has  no  equity  to  be  discharged  from  the  liability  to  pay  these 
bills  by  the  transaction  in  question.  Overend,  Gurney,  &  Co. 
had  accepted  the  bills  under  a  mercantile  arrangement  with  the 
drawers,  which  must  be  considered  as  a  valuable  consideration  for 
the  acceptance.  They  had  a  commission,  they  had  a  good  customer, 
and  the  arrangement  was  one  of  mercantile  value;  and  therefore, 
as  regards  all  third  parties,  at  all  events,  they  must  be  regarded  as 
bills  given  for  valuable  consideration;  and  the  bills  were  in  the 
hands  of  bond  fide  hoi. Ids  for  value,  and  it  is  perfectly  right,  there- 
fore, that  they  should  be  bound  to  pay  the  hills,  whoever  might  be 
the  holder  of  them  for  value. 

Mr.  Roxburgh  said  that  this  was  a  case  in  which  one  of  two 
innocent  parties  must  sutler,  but  that  is,  in  my  opinion,  a  wholly 
erroneous  view  of  the  ease.  Overend,  Gurney,  &  Co.  are  not  inno- 
cent parties  in  the  sense  in  which  that  expression  is  used  in  this 
Court,  but  the  acceptors  of  hills  for  consideration,  and  under  cir- 
cumstances which  make  it  absolutely  their  duty  to  pay  to  the 
actual  holders.  Tt  is  admitted  on  both  sides  that  the  effect  of 
taking  up  a  dishonoured  bill  for  the  honour  of  any  particular 
party  to  it,  is  to  discharge  all  the  subsequent  parties,  and 
in  the  *  present  ease  the  necessary  consequence,  therefore,  [*364] 
of  Mr.  Swan  having  taken  up  these  hills  for  the  honour  of 
the  drawers,  was  to  discharge  the  indorsees,  who  were,  of  course, 
subsequent  to  the  drawer,  and  such  effect  was,  as  I  have  stated,  in 
strict  accordance  with  the  intention  of  the  parties  when  the  bills 
were  taken  up;  the  intention  of  Drake,  Klein  wort,  &  Co.  being 
simply  that  the  indorsees  of  the  bills,  the  St.  Petersburg  bankers, 
should  be  discharged.  What,  then,  is  the  situation  of  the  holders 
tgainst  the  prior  parties  to  the  bill  \  Mertens  v.  Wilmington,  1 
Esp.  ll-'h  is  very  shortly  reported  to  this  effect.  It  was  a  case 
before  Lord  KENYON  :  "  Assumpsit  against  the  defendant,  as  drawer 
of  a  bill  of  exchange.  The  bill  in  question  was  drawn  by  the 
defendant  on  Carrioni,  in  Italy,  in  favour  of  Webbould.  Webbould 
indorsed  it  to  Burton,  Forbes,  &  Gregory.  They  sent  it  to  their 
correspondent  in  Holland,  who  sent  it  to  Italy,  where  it  was  pre- 
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seated  to  Carrioni  for  payment,  who  refused  it;  upon  which  the 
plaintiffs,  who  were  merchants  resident  at  Venice,  paid  the  bill  for 
the  honour  of  Burton,  Forbes,  &  Gregory,  and  now  brought  theii 
action  against  the  defendant  as  drawer."  This,  it  will  be  observed, 
was  not  paid  supra  protest  for  the  honour  of  any  particular  pel 
but  pnitl  generally.  "Lord  Kenyon  was  of  opinion,  that  where  a 
bill  is  so  taken  up,  that  the  party  who  does  so  is  to  be  considi 
as  an  indorsee  paying  full  value  for  the  bill,  and  as  such  entitled 
to  all  the  remedies  tu  which  an  indorsee  would  be  entitled-  that 
is,  to  sue  all  the  parties  to  the  bill;  and  he  therefore  directed  the 
jury  to  find  a  verdict  for  the  plaintiff."  In  Chitty  on  Hills,  p.  509, 
the  rule,  as  I  conceive,  is  laid  down  with  perfecl  accuracy,  until 
be  comes  to  this  unfortunate  and  mistaken  case,  Ex  parte  Lam- 
bert, L3  Ves.  L79;  '.»  It.  R.  169,  when  he  says,  "  But  a  person  taking 
up  the  bill  for  the  honour  of  the  drawer  in  particular,  and  not 
generally  for  the  honour  of  the  bill,  has  no  right  against  the 
acceptor  without  effects,"  and  then  he  quotes  Ea  parte  Lambert. 
So  that  Mr.  Chitty,  like  the  rest,  treats  that  ease,  overruled  again 
and  again,  as  if  it  were  still  law.  In  Beawes,  which  I  see  is  fre- 
quently referred  to  by  all  text-writers,  and  treated  as  a  hook  of 
tninent   authority,  the  rule  is  thus  laid  down,}).  570,   s.  54:  "He 

that  pays  a  bill  supra  protest  immediately  succeeds  the 
[*  365]  possessor  *  in  the  right   and  title  thereof,  though  there  be 

no  formal  transfer  made,  nor  cessio  actionis  on  the  holder 
to  the  payer,  yet  to  prevent  all  disputes  it  may  be  more  advisable, 
especially  in  some  cases,  to  have  this  cession  made  in  form,  and  to 
this  the  possessor  is  obliged  whenever  it  is  demanded  of  him." 
Then  in  sect.  57  he  says:  "He  that  discharges  a  bill  protested  for 
non-payment"- — which  is  the  case  here  —  "in  honour  of  the 
drawer,  hath  no  remedy  against  the  indorsers," —  that  is  the  very 
object  of  this  particular  form,  to  discharge  the  indorsement  of 
the  St.  Petersburg  bankers  —  "though  he  that  honours  a  hill 
protested  for  non-payment  for  an  indorser  hath  his  remedy  over, 
not  only  against  the  said  indorser,  but  against  all  that  were  before 
him,  including  the  drawer,  though  he  hath  no  action,  law,  or  right 
against  the  indorsers  that  follow  him  for  whose  account  the  payer 
was  willing  to  discharge  the  hill,  as  has  been  mentioned  about 
accepting  bills."  Therefore  Beawes  puts  it  thus :  he  takes  it  up 
for  an  indorser,  he  succeeds  to  the  title  of  that  indorser,  and  he 
has   the  same  right  against  him  that  the   holder  had.     The  same 
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doctrine  is  laid  down  in  Pothier,  sect.  171,  p.  336.  I  have  a 
translation  of  the  section  here,  and  have  verified  it,  and  I  believe 
it  to  be  perfectly  accurate;  it  is  this:  "Although  in  the  ease  of 
other  debts,  a  stranger  who  has  no  interest  in  paying  them  is  not 
by  paying  them  subrogated  into  the  rights  of  the  creditor,  unless 
he  has  for  that  subrogation  the  consent  of  the  creditor  or  of  the 
debtor,  nevertheless  in  the  case  of  bills  of  exchange  a  stranger 
wlio  pays  it  supra  protest  is  rightfully  subrogated  to  all  the  rights 
of  the  holder  of  this  bill,"  —  observe  the  word  holder,  "proprie- 
taire"  is  the  expression  in  French,  —  ••although  there  be  no 
transfer  of  it.  and  though  the  receipt  which  had  been  given  him 
made  no  mention  of  any  subrogation  having  been  accorded  to  him, 
or  say  nothing  about  his  having  demanded  it;  this  is  so  laid  down," 
and  then  various  authorities  are  cited  for  it.  If  the  liability  of  the 
acceptor  is  preserved  when  the  bill  is  taken  up  for  the  honour  of 
an  indorser,  why  should  it  be  lost  if  it  is  taken  up  for  the  honour 
of  the  drawer,  and  for  full  value,  in  the  belief  that  the  bill  was 
accepted  for  value  ?  There  is  no  principle  in  the  rule  which  is 
contended  for  to  the  contrary.  I  think  the  true  principle  appli- 
cable to  the  ca^e  is  that  which  is  contended  for  by  Mr. 
\"  :kin  *  Williams,  that  Mr.  Swan's  position  is  that  of  an  [*  366] 
indorsee  for  value  after  maturity,  subject  only  to  this,  that 
his  becoming  so  st>j>r<>  protest  for  the  honour  of  the  drawer  dis- 
charges all  the  subsequent  parties,  ami  obliges  him  to  look  to  the 

acceptor  only,  as  if  there  had  1 n  no   indorsees  of  the  bill.     The 

argument  to  the  contrary  on  the  part  of  the  official  liquidator  was 
in  truth  mainly,  if  not  wholly,  based  upon  the  decision  of  ExparU 
Lambert,  which  I  have  shown  to  be  no  longer  law.  Justice  cer- 
tainly  requires  the  estate  of  Overend,  Gurney,  &  Co.  to  pay  these 
bills,  and  I  am  happy  to  find,  upon  a  careful  consideration,  that 
there  is  no  rule  of  law  which  obliges  me  to  come  to  a  conclusion 
which  would  be  totally  opposed  to  justice,  that  by  the  transactions 
between  Drake,  Kleinwort,  &  Co.  and  Mr.  Swan,  on  the  L2th  of 
May,  1866,  that  estate  had  been  discharged  from  the  liability  to 
pay  these  bills.  If  [  were  to  come  to  that  conclusion,  T  should  be 
in  effect  deciding  that  Mr.  Swan  had  done  precisely  the  same  on 
the  12th  of  May  as  if  he  had  gone  to  the  official  liquidator  and 
given  him  a  cheque  upon  his  bankers  for  £26,545.  That  amount 
they  were  liable  to  pay  while  t he  bills  remained  in  the  hands  of 
Drake,  Kleinwort.  &  Co.,  and  it  would  he  a  most  absurd  conclusion, 
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in  my  opinion,  if  that  liability  to  pay  were  discharged  immediately 
Mr.  Swan  paid  his  £26,545,  and  took  from  Drake,  Kleinwort,  & 
Co.  all  the  rights  of  these  bills;  the  object  of  the  transaction  being 
to  put  him  in  all  respects  in  their  situation  as  against  the  acceptors. 
His  object  was  to  make  this  calculation:  Is  it  to  my  advantage  to 
pay  down  £26,545,  taking  my  chance  of  being  reimbursed  cut  of 
the  estate  of  Overend,  (iurney,  &  Co.  ?  Probably  he  made  his  cal- 
culations that  Overend,  (Iurney,  &  Co.  would  take  some  time  to 
wind  up,  but  with  such  a  body  of  shareholders  they  must  ulti- 
mately pay  in  full.  The  extent  of  his  risk,  therefore,  was  being 
kept  out  of  his  money  for  a  year  or  two.  On  the  other  hand,  if  he 
allowed  these  bills  to  go  back  to  St.  Petersburg,  the  goods,  which 
are  stated  to  be  of  very  large  value,  would  have  been  stopped  at  St. 
Petersburg,  and  supplies  to  the  manufacturers  would  have  been  with- 
held ;  therefore  upon  this  calculation,  not  intending  to  benefit  the 

drawer  or  the  acceptor,  he  only  had  regard  to  his  own  inter- 
[*  367]  est  and  his  own  protection.    He  adopted  a  most  *  reasonable 

course,  and  I  should  deeply  regret  if  I  had  not  the  power 
of  protecting  him  in  it.  In  taking  up  these  1  alls  .he  simply  placed 
himself  in  the  position  of  the  holders  of  the  bills.  I  must  there- 
fore decide  that  these  bills,  in  the  hands  of  Mr.  Swan,  do  consti- 
tute a  debt  against  the  estate  of  Overend,  Gurney,  &  Co.,  and  he 
must  be  admitted  to  prove  for  them  accordingly. 

I  desire  to  be  understood  as  resting  my  decision  on  two  distinct 
points.  First,  that  an  indorsee  or  transferee  for  value  of  a  lull  of 
exchange  after  dishonour,  has  a  right  to  recover  against  the  ac- 
ceptor, whether  the  bill  was  given  for  value  or  not,  unless  there  be 
an  equity  attached  to  the  bill  itself  amounting  to  a  discharge  of  it. 
I  have  already  stated  that  the  right  of  set-off  is  not  an  equity 
which  attaches  to  the  bill  itself.  The  only  right  of  the  acceptor 
against  the  drawer  here  was  a  right  of  set-off,  or  a  right  to  take 
the  accounts  between  them.  That,  as  I  have  shown  by  the  author- 
ities, is  not  an  equity  which  attaches  to  the  bill.  Secondly,  that 
the  person  who  takes  up  a  bill  supra  protest  for  the  honour  of  a 
particular  party  to  the  bill,  succeeds  to  the  title  of  the  person  from 
whom,  not  for  whom,  he  receives  it,  and  has  all  the  title  of  such 
person  to  sue  upon  it,  except  that  he  discharges  all  the  parties  to 
the  bill  subsequent  to  the  one  for  whose  honour  he  takes  it  up, 
and  that  he  cannot  himself  indorse  it  over.  Mr.  Mathew  cited 
the   authority  of  a  French  writer  upon  that   subject.     The  rule 
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there  laid  down  was  acceded  to  by  Mr.  Watkin  Williams  in  his 
reply,  and  I  find  it  adopted  in  many  cases,  that  a  person  who  does 
take  up  a  bill  for  the  honour  of  a  particular  person,  supra  protest, 
cannot  himself  indorse  it  over.  The  result  therefore  is,  that  the 
debt  must  stand  against  the  estate. 


ENGLISH   NOTES. 
See  Bills  of  Exchange  Act  1882,  sect.  36  (2). 

As  an  earlier  authority  for  the  former  part  of  the  rule  may  be  cited 
Lee  v.  Zagunj  (1817),  8  Taunt.  114.  Dallas,  J.,  in  his  judgment 
says;  "W.  forwarded  the  bill  to  0.  &  Co.,  his  agents,  for  the  purpose 
of  procuring  payment  from  the  defendant,  who  was  the  drawer  of  that 
bill.  O.  &  Co.,  in  breach  of  the  trust  reposed  in  them,  indorsed  tins 
overdue  bill  to  V.  for  a  valuable  consideration,  who  took  it  therefore 
subject  to  all  the  equities  to  which  it  was  liable  in  their  hands." 

On  the  second  branch  of  the  rule,  the  authorities  are  so  fully  stated 
in  the  elaborate  judgment  of  Malixs,  V.  C,  that  it  is  unnecessary  here 
to  comment  further  upon  any  of  the  cases  up  to  the  time  of  that  judg- 
ment. In  the  later  case  of  Ex  parte  The  Oriental  Commercial  Bank, 
In  re  European  Bank  (1870),  L.  R.,  5  Ch.  358,  39  L.  J.  Ch.  588,  22 
L.  '1  .  422,  it  is  observed,  on  the  very  high  authority  of  Lord  Justice 
liiif'Aiin:  "The  law  on  this  subject  cannot  be  better  stated  than  it 
was  by  Vice-Chancellor  Malins  in  Ex  parte  Swan."  The  question  in 
Ex  parte  The  Oriental  Commercial  Bank  arose  in  this  way:  P.  out  of 
money  in  his  hands  (and  which  he  held  in  a  fiduciary  capacity)  belong- 
ing to  the  0.  Bank,  purchased  for  himself  overdue  bills  which  he  sold 
to  the  E.  Company  at  an  enhanced  price.  Giffard,  L.  J.,  held  that 
the  right  of  the  0.  Bank  to  follow  the  money  was  an  equity  attaching 
to  the  bills;  and  that  therefore  the  title  of  the  E.  Company  to  the  bills 
was  subject  to  this  right,  and  the  0.  Company  were  accordingly  entitled 
to  recover  from  them  the  price  which  P.  paid  for  them  out  of  the  0. 
Company's  money. 

AMERICAN   NOTES. 

"  The  rule  that  a  party  taking  an  overdue  bill  or  note  takes  it  subject  to 
the  equities  to  which  the  transferrer  is  subject,  does  not  extend  so  far  as  to 
admit  set-offs  which  might  be  available  against  the  transferrer.  A  set-off  is 
not  an  equity ;  and  the  general  rule  stated  is  qualified  and  restricted  to  those 
equities  arising  out  of  the  bill  or  note  transaction  itself,  and  the  transferee 
is  not  subject  to  a  set-off  which  would  be  good  against  the  transferrer,  arising 
out  of  collateral  matters.  This  is  the  English  rule  on  the  subject."  2  Daniel's 
Negotiable  Instruments,  §§  1435  a,  1436,  citing  Burrough  v.  Moss,  10  B.  &  C. 
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558;  Whitehead  \.  Walker,  LO  .M.  &  \\ .  696;  Galliher  -..  Galltiier,  LO  Lea  (Ten- 
nessee), '_'  I ;  Barnes  v.  McMullins,  78  Missouri,  260  ;  Drexler  \ .  Smith,  80  Federal 
Reporter,  754;  Darts  v.  Miller,  II  Grattan  (Virginia),  8;  Annan  v  Houck,  1 
<;ill  (Maryland),  332;  Hughes  v.  Large,  2  Ban- (Pennsylvania),  103;  Clayv. 
Cottrell,  6  Harris  (Pennsylvania),  L-13;  Chandler  v.  Drew,  6  New  Hampshire, 
hi!> ;  26  Am.  Dec.  Ti'l  :  Robinson  v.  Lyman,  11  Connecticut,  30;  25  Am.  Dec. 
."il';  Carpenter  v.  Greenop,  71  Michigan,  664  ;  16  Am.  St.  Rep.  662,  citing  Bur- 
rough  v.  Moss,  H)  1>.  &  C.  558. 

In  some  Slates  (as  in  New  York)  the  statute  admits  sei  offs.  Outside  the 
statute  the  poinl  was  deemed  doubtful  in  Miner  v.  Hoyt,  I  Hill  (Ney  STork), 
l!):i;  Patterson  v.  Wright,  0  1  Wisconsin.  292. 

Bui  in  some  States  the  English  rule  is  discarded.  Baxter  \.  Little,  6  .Mel- 
calf  (Massachusetts),  7:  39  Am.  Dec  7<»7:  Pettee  v.  Prout,  '■'>  Gray  (Massachu- 
setts), 502;  63  Am.  Dec.  778;  Shirley  v.  Todd,  9  Greenleai  (.Maine).  83; 
McDuffie  v.  Dame,  11  New  Hampshire,  244 ;  Martin  v.  Trobridge,  I  Vermont, 
■177;  Foot  v.  Ketchum,  K>  Vermont, 258;  hi  Am.  Dec.  678;  McKenzu  v.  //«///, 
32  Alabama,  194;  Nixon  v.  English,  3  McCord  (South  Carolina),  549 ;  Perry 
v.  i\J<tys,  •_'  Bailey  (South  Carolina),  354;  McKewer  v.  Kirtland,  33  low; 
350. 

But  at  all  events  no  set-offs  between  antecedent  persons,  arising  after  the 
transfer,  can  be  available  againsl  the  holder.  Darts  v.  Miller,  11  Grattan 
(Virginia),  8;  Baxter  v.  Ltttfe,  6  JMetcalf  (Massachusetts),  7;  :i!)  Am.  Dec. 
707. 


No.  23. —BROOKS   r.    MITCHELL. 
(1841.) 

No.  24.  —  GLASSCOCK   r.   BALLS. 
(c.  a.  1889.) 

RULE. 

A  promissory  note  payable  on  demand  (with  interest  or 
otherwise)  cannot  be  treated  as  overdue,  so  as  to  affect  the 
holder  with  a  defect  of  title  of  which  he  had  no  notice,  on 
the  ground  that  an  unreasonable  time  for  presenting  it  for 
payment  had  elapsed  since  the  date  of  its  issue. 

Even  if  the  note  has  been  discharged  by  payment  —  pro- 
vided it  has  not  come  back  into  the  hands  of  the  maker 
and  been  re-issued  contrary  to  the  stamp  laws  —  the  holder 
for  value  without  notice  of  the  circumstance  is  not  affected 
by  it. 
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Brooks  v.  Mitchell. 

9  M.  &  W.  15-18  (s.  C.  11  L.  J.  Ex.  51-52). 

Trover,  to  recover  a  promissory  note  for  £1000,  dated  :24th  [15] 
December,  1824,  made  by  one  Lens,  payable  on  demand,  with 
interest,  to  the  bankrupt.  Charles  Evans,  or  his  order.  The  first 
count  was  upon  the  possession  of  the  bankrupt,  the  second  on  the 
possession  of  the  plaintiffs  as  assignees.  —  Pleas,  1st,  not  guilty; 
2ndly,  that  the  bankrupt  was  not  possessed  of  the  note,  modo  et 
forma;  3rdly  that  the  note  was  not  the  property  of  the  plaintiffs  as 
assignees,  modo  etformd  ;  4thly*,that  before  the  supposed  con- 
version, and  before  the  bankruptcy,  to  wit,  on  the  12th  *  of  [*  16] 
March,  I80G,  the  said  Charles  Evans  indorsed  and  delivered 
the  said  note  to  one  Royle,  who  afterwards,  to  wit,  on  the  16th  of 
January,  1838,  indorsed  and  delivered  the  same  to  the  defendant, 
hondfide,  and  for  a  good  and  valuable  consideration,  and  without 
notice  of  any  right  or  title  in  the  plaintiffs  as  assignees  of  the  said 
Charles  Evans.  Verification. — The  plaintiff  joined  issue  on  the 
first  three  pleas,  and  for  replication  to  the  last,  admitting  the  in- 
dorsement and  delivery  in  fact  by  Evans  to  Royle,  and  by  Royle 
to  the  defendant,  traversed  the  allegation  that  the  indorsement  and 
delivery  by  Royle  to  the  defendant  was  bond  fide,  and  for  a  valu- 
able consideration,  and  without  notice  of  any  right  or  title  of  the 
plaintiffs  as  assignees.     Issue  thereon. 

At  the  trial,  before  WlGHTMAN,  J.,  at  the  last  Liverpool  assizes, 
the  following  facts  appeared.  The  bankrupt,  Evans,  who  had  been 
a  banker  in  Manchester,  having  advanced  to  Lens,  who  was  his 
foster  brother,  the  sum  of  £1000,  received  from  him,  as  a  security 
for  its  repayment,  the  promissory  note  in  question,  which  bore  date 
the  24th  of  December,  1824.  Evans  had  debited  Lens  in  account 
with  the  interest  half-yearly,  down  to  the  25th  of  December,  L835. 
On  the  12th  of  March.  1836,  Evans  indorsed  the  note  to  Hoyle, 
and,  as  the  plaintiffs  alleged  and  endeavoured  to  prove,  without 
any  consideration.  In  August  of  the  same  year.  Evans  became  a 
bankrupt.  On  the  16th  January,  1838,  Royle  indorsed  and  deliv- 
ered the  note  to  the  defendant,  and  in  the  March  following  himself 
became  bankrupt.  A  dividend  of  5*.  6rf.  in  the  pound  was  paid 
under  the  fiat  against  Evans,  and  of  4s.  6r/.  in  the  pound  under 
that  against  Royle;  but  no  mention  was  made  of  the  note  in  ques- 
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tion  until  June,  L839,  when  the  defendant  made  application   to 
Lens,  the  maker,  for  payment  of  interest   upon  it;  and,  on    Lei 
death,  in  the  following  August,  the  defendant  commenced  an  action 

against  his  widow,  to  recover  the  amount  of  it.     Upon  th< 
[*  17]  facts,  tin-   *  learned  Judge  directed    the  jury  to  consider, 

whether  the  note  was  indorsed  by  Evans  to  Royle  before 
the  bankruptcy  of  Evans;  and  if  it  was  so  indorsed,  whether 
Royle  gave  a  valuable  consideration  for  the  indorsement;  and  if 
be  did  not,  whether  the  defendanl  gave  value  for  the  note  to  Royle, 
without  knowledge  that  Royle  had  given  no  value  to  Evans.  The 
jury  found,  that  the  note  was  indorsed  to  Royle  by  Evans  before 
his  bankruptcy,  and  that  the  defendanl  gave  value  for  it  to  Royle; 
and  as  to  the  question  whethei  Royle  gave  value  for  it,  they  said 
there  was  no  sufficient  evidence  to  the  contrary.  The  learned 
Judge  thereupon  directed  a   verdict  for  the  defendant 

Wortley  now  moved  for  a  new  trial,  <>n  the  ground  of  misdirec- 
tion.—  The  finding  of  the  jury  is  incomplete,  for  they  have  not 
found  in  terms  that  Royle  gave  any  consideration  for  the  note  ;  and 
all  the  evidence  given  in  the  cause  went  to  show  that  he  gave 
none.  That  being  assumed  to  be  the  case,  if  the  note  was  overdue 
when  it  came  to  the  hands  of  the  defendant,  he  could  have  no 
better  title  than  Royle,  and  no  right  to  retain  the  note  as  against 
the  assignees  of  Evans.  Now,  the  note  was  overdue  when  it  came 
to  the  hands  of  the  defendant,  for  it  was  a  note  made  in  the  ; 
1824,  payable  on  demand,  on  which  it  appeared  no  interest  had 
been  paid  for  three  years:  and  under  these  circumstances,  the 
demand  of  payment  by  the  defendant  was  not  made  within  a  rea- 
sonable time.  The  rule  is  laid  down  in  Bayley  on  Bills,  p.  2  - 
(5th  ed.),  that  "  a  bill  or  note,  payable  on  demand,  must  not  be 
kept  locked  up;  if  it  be,  the  loss  will  fall  upon  the  holder." 
[Parke,  B.  —  The  author  is  speaking  there  of  the  liability  of  col- 
lateral parties.  The  case  of  a  cheque  is  quite  different  from  that  of 
a  promissory  note.  A  cheque  ought  to  be  presented  speedily  ;  but 
a  promissory  note  payable  on  demand  circulates  for  years.]     The 

foundation  of  the  rule  just  referred  to  is,  that  the  delay  in 
[*  18]   presentment  raises  an  *  inference  of  fraud,  which  ought, 

therefore,  to  put  the  party  who  takes  the  instrument  under 
such  circumstances  upon  his  guard.  Bayley  on  Bills,  157  ;  Taylor 
v.  Mather,  3  T.  E.  83,  n.  That  applies  equally  to  a  note  payable 
on  demand  as  to  any  other  negotiable  instrument.     A  party  taking 
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a  note  under  such  circumstances,  takes  it  subject  to  the  same  con- 
sequences as  a  party  who  takes  an  overdue  note  payable  after  date. 
[Parke,  B.  The  non-payment  of  interest  for  three  years  was  the 
only  circumstance  bending  to  have  put  the  defendant  upon  his 
guard,  because  a  promissory  note  payable  on  demand  is  current  for 
any  length  of  time.]  It  is  settled  law,  that  a  note  payable  on 
demand  is  payable  immediately  :  and  therefore  that  the  Statute  of 
Limitations  runs  upon  it  from  the  date  of  the  note,  and  not  from 
the  time  of  the  demand.  Cliristu  v.  Fonsick,  1  Selw.  X.  P.  141. 
Barough  v.  White,  4  B.  &  < !.  325  ;  6  D.  &  R.  379  :  3  L  J.  K.  B.  227, 
shows,  indeed,  that  a  note  payable  on  demand  cannot  be  considered 
as  overdue  at  the  time  of  the  indorsement  of  it ;  but  this  case  goes 
much  further,  since  here  the  note  was  made  in  1824,  and  no  de- 
mand of  interest,  or  of  payment  of  the  principal,  was  made  by  any 
party  from  1835  till  1 

Parke,  15.  I  cannot  assent  to  the  arguments'  urged  on  behalf 
of  the  plaintiffs.  If  a  promissory  note  payable  on  demand  is,  after 
a  certain  time,  to  1".  treated  as  overdue,  although  payment  has  not 
been  demanded,  it  is  no  longer  a  negotiable  instrument.  Bui  a 
promissory  note  payable  on  demand  is  intended  to  be  a  continuing 
irity.  It  is  quite  unlike  the  case  of  a  cheque,  which  is  intended 
to  oe  presented  speedily. 

The  resi  of  the  Court  concurred,  and  on  this  ground  the  rule 
was,  therefore,  Refused. 

Glasscock  v.  Balls. 

24  Q.  B    I).  13-17  fs.  C    59  I.   .1    Q.  B.  51  :  62  I.   T.  163  :  38  W.  R.  155). 

Appeal  of  defendant  from  the  judgment  of  Lord  Coleridge,  [13] 

C.  J.,  at  the  trial. 

The  facts  were  as  follows.     The  plaintiff  as  indorsee   sued  the 
idant  as  maker  of  a  promissory  note.     The  defendant  had  on 
October  11,  1  en  to  one  Wayman  a  promissory  note  payable 

to  his  order  on  demand  for  the  sum  of  £289,  being  the  note  sued 
upon,  as  security  for  a  debt.  Subsequently,  the  defendant  being 
then  indebted  to  Wayman  in  the  sum  of  £641,  as  security  for  part 
of  which  Wayman  held  the  note,  the  latter  required  further  secur- 
ity;  and  the  defendant  executed  a  mortgage  to  him  of  certain  prop- 
erty to  secure  the  total  debt,  with  a  covenant  for  payment  of  the 
mortgage  debt.  A  memorandum  was  made  at  the  same  time  to 
the  effect  that  the  mortgage  was  to  be  an  extra  security  for  the 
vor..   iv.  —20 
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amount  secured  by  the  promissory  note  Wayman  afterwards 
transferred  the  mortgage  by  a  deed  of  statutory  transfer  in  the 
form  given  by  the  Conveyancing  Act,  1881,  to  one  Hall,  receiving 
from  tin'  latter  upon  such  transfer  the  sum  of  6700.  The  note 
remaining  in  the  hands  of  Wayman  after  the  transfer  of  the  mort- 
gage, he  indorsed  it  to  the  plaintiff  as  security  for  a  debt  of 
[*  14]  £200  due  from  him  to  the  plaintiff.  It  was  admitted  "that 
the  plaintiff  took  the  note  withoul  any  knowledge  of  the 
before-mentioned  circumstances.  After  such  indorsement  Wayman 
paid  to  the  plaintiff  £60  on  account  of  his  debt.  The  Loed  Chief 
Justice  gave  judgment  for  the  plaintiff  upon  the  note  for  £140,  the 
balance  of  the  debt  of  £200,  after  deducting  the  payment  on 
account. 

II.  Tindal  Atkinson,  for  the  defendant  If  a  negotiable  instru- 
ment is  paid  at  maturity,  it  is  extinguished,  ami  cannol  afterwards 
be  put  in  circulation.  A  note  payable  on  demand  is  payable  imme- 
diately. In  this  case  there  was  the  equivalent  of  payment  of  the 
note  when  the  mortgage  security  was  realized  by  transfer  and 
the  payee  received  the  amount  of  the  note  on  such  realization. 
The  indebtedness  of  the  defendant  to  the  payee,  was  then  dis- 
charged; and  the  note  being  thereby  extinguished  could  not  be 
indorsed  afterwards.  FreaHey  v.  Fox,  0  B.  &  C.  130  ;  7  L.  J.  K.  B. 
148.  The  payee  could  not  then  have  sued  on  the  note,  and  his  title 
to  it  was  gone.  He  merely  held  it  as  trustee  for  the  maker.  The 
note,  being  extinguished,  cannot  he  put  into  circulation  afterwards, 
for  that  would  amount  to  a  re-issue  of  the  note,  and  a  note  payable 
on  demand  cannot  be  re-issued  after  payment  by  the  maker.  T.m-- 
trum  v.  Caddy,  9  Ad.  &  E.  275  ;  8  L.  J.  Q.  B.  31. 

[Lord  Esher,  M.  R  That  case  decided  that  a  note  which  had 
been  paid  by  the  maker  and  delivered  back  to  him  could  not  be 
re-issued  by  him  by  reason  of  the  Stamp  Laws.  Here  the  note 
never  got  back  to  the  hands  of  the  maker.] 

If  the  note  was  extinguished  and  discharged  in  the  hands  of  the 
payee,  and  he  could  not  sue  on  it,  circulating  it  afterwards  really 
amounted  to  a  re-issue  of  it  without  a  fresh  stamp.  The  payee, 
when  the  note  was  satisfied,  really  held  it  as  the  maker's  agent,  and 
so  it  may  be  said  to  have  come  back  to  the  maker.  There  was  no 
laches  on  the  part  of  the  defendant  in  this  case  in  leaving  the  note 
in  the  payee's  possession,  because  it  was  not  suggested  that  the 
defendant  knew  that  the  payee  had  realized  the  money  due  by 
transfer  of  the  mortgage  security. 
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ffe-also  cited  Roberts  v.  Eden,  1    Bos.  &  P.  .'JOS;  Beck  v. 
Robley,  L  II.  Bl.  89,  n.  (a);  *  Thorogood  v.   Clarke,  2  Stark.    [*  15] 
251  ;  J/"/'7'//  v.    Culverwell,  7   M.   .V   W.   174;  and  Bills   of 
Exchauge  Act,  1882  (45  &  46  Vict.  c.  61),  s.  86.] 

Horace   Browne,  and  A.  McPherson,  for  the  plaintiff,  were  not 
calk  I  upon. 

Lord  EsHER,  M.  II.  In  this  case  tin-  plaintiff  sues  the  maker  of 
a  promissory  note  payable  on  demand  as  indorsee.  It  was  admitted 
that  th'  plaintiff  was  indorsee  of  tie'  oote  for  value  without  notice 
•  if  anything  that  had  occurred.  The  plaintiff  cannot  he  said  to  have 
taken  the  note  when  overdue,  because  it  was  not  shown  that  pay- 
ment was  eveT  applied  for,  and  the  eases  show  that  such  a  not.'  is 
not  to  he  treated  as  overdue  merely  because  it  is  payable  on  de- 
mand and  hears  date  some  time  hack  Under  such  circumstances 
prima  facie  the  indorse"  for  value  without  notice  is  entitled  to 
ver  on  the  note.  It  lies  on  the  defendant  to  bring  the  case 
within  some  recognised  rule  which  would  prevent  such  an  indorsee 
from  recovering  upon  the  note.  It  has  been  held  that  there  may 
he  a  defence  to  an  action  by  a  bond  Ji<l<  indorsee  for  value,  where 
ill  ■  note  has  been  paid  and  has  come  hack  into  the  maker's  hands 
before  it  was  indorsed  to  the  plaintiff.  That  defence  does  not  arise 
in  respect  of  any  merits  of  the  defendant,  hut  because  the  Stamp 
Act  has  not  been  complied  with.  In  such  a  case  it  has  been  held 
that  there  was  a  re-issue  of  the  note,  and  therefore  the  case  stood 
on  the  same  footing  as  if  the  note  had  been  then  issued  for  the 
first  time  without  a  stamp.  The  effect  of  non-compliance  with  tin; 
stamp  laws  is  that  the  note  is  not  a  negotiable  instrument  and  is 
not  capable  of  indorsement.  Such  a  defence  only  arises  where 
there  has  been  a  re-issue  of  the  note.  The  note  cannot  be  said  to 
lie  re-issued,  unless  it  gets  back  again  into  the  power  or  control 
of  the  maker.  I  do  not  say  it  would  be  necessary  that  it  should 
actually  come  back  into  his  hands ;  it  might  be  enough,  I  think,  if 
it  came  into  the  hands  of  some  agent  for  him.  If  a  negotiable 
instrument  remains  current,  even  though  it  has  been  paid,  there  is 
nothing  to  prevent  a  person  to  whom  it  has  been  indorsed  for 
value  without  knowledge  that  it  has  been  paid  from  suing. 
This  case  is  not  within  the  rule  applicable  to  such  cases  *  as  [*  16] 
Bartrum  v.  Caddy,  9  Ail.  &  E.  275;  8  L.  J.  Q.  B.  31,  for 
two  reasons.  First,  the  note  here  has  not  been  paid.  Nothing  has 
happened  which  would  prove  a   plea  of  payment.     Something  has 
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happened  which  would  entitle  the  maker  to  certain  righto  as 
against  the  payee,  but  which  is  not  payment  of  the  note.  The 
maker  might  be  entitled  to  an  injunction  to  prevent  the  payee  from 
suing  <>n  the  note,  bul  there  has  not  been  a  payment  of  the  note. 
It  was  said  bj  the  defendant's  counsel  that  the  note  we 
guished.  I  cannot  say  J  understand  the  meaning  of  the  term 
"extinguished"  as  used  in  the  argument  I  never  heard  of  a  plea 
of  extinguishment  of  a  bill  or  note.  Secondly,  this  case  'amp  t  be 
brought  within  the  case  that  was  cited,  because,  even  if  the  note 
could  be  treated  as  paid,  it  never  came  back  into  the  power  or  con- 
trol of  the  maker,  and  therefore  cannot  be  said  to  have  been  re- 
issued. No  other  principle  could  be  suggested  by  the  defendant 
under  which  the  case  could  be  brought,  and  therefore  it  must  come 
under  the  general  principle  that  the  maker  of  the  note,  having 
issued  it  and  allowed  it  to  be  in  circulation  as  a  negotiable  instru- 
ment, is  liable  upon  it  to  an  indorsee  for  value  without  notice  of 
anything  wrong.  For  these  reasons  1  think  the  appeal  must  be 
dismissed. 

Lindley,  L.J.     1  am  of  the  same  opinion.     I   think  that  the 
defendant  fails  to  establish  a  defence  either  at  law  or  in  equity. 
The  mortgage  given  by  the  defendant  to  the  payee  of  the  note  was 
accompanied  by  a   memorandum  which  prevented  any  o 
tli"  debt  for  which  the  note  was  given.     It  is  a  mistake  to  speak 
of  the  transfer  of  the  mortgage  as   a  realization    of  that  security 
Realization  would  lie  by  foreclosure  or  sale.     It  is  quite  true  that, 
as  between  the  defendant  and  the  payee  of  the  note,  after  the  t 
fer  of  the  mortgage,  in  equity  the  right  of  the  payee  to  sue  on  the 
note  for  his  own  benefit  ceased,  because  he  had  parted  with  all  his 
interest  and  could  only  hold  the  note  as  trustee  for  the  mortg   _ 
or  for  the  transferee  as  the  case  might  be.  and  the  payee  ther> 
could  be  restrained  by  injunction  from  suing  on  the  note,  uules 
were  entitled  to  sue  as  trustee  for  the  transferee  of  the  mortgage, 
which  would  depend  upon  the  agreement  between  the  par- 
[*  17]    ties.     That  would  be  the  *  equitable  right  of  the  defendant 
as  against  the  payee.     But,  when  the  note  gets  into  the 
hands  of  a  bond fide  indorsee  for  value  without  notice  of  the  facts. 
there  can  be  no  such  equity  as  against  him. 

Lopes,  L.  J.,  concurred. 

Appeal  dismissed. 
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ENGLISH    NOTES. 

Tin'  rule  i-.  in  effect,  embodied  in  the  Bills  of  Exchange  Act  1882, 
section  86  (3).  The  rule  as  to  presentment  in  order  to  charge  the  in- 
dorser  is  different,  and  for  this  purpose  tin-  note  must  be  presented  for 
payment  within  a  reasonable  time  section  86  (1).  But  even  to  charge 
an  indorser,  where  there  were  circumstances  showing  an  intention  ac- 
quiesced in  by  the  indorser.  that  the  note  should  remain  a  continuing 
security,  the  Judicial  <  !ommittee  have  held  a  delay  of  about  ten  months 
in  presenting  the  note,  not  unreasonable.  Chartered  Mercantile  Bank 
of  India  v.  Dickson  (  L871 ).  L.  It..  '•'•  I'.  ('.  574. 

It  is  to  he  observed  that,  in  regard  to  the  point  laid  down  in  the 
former  part  of  the  rule,  a  promissory  note  differs  from  a  hill  payable  on 
demand,  or  cheque.  See  Bills  of  Exchange  A.cl  L882,  section  .'It!  (2). 
The  reason  of  the  distinction  is  stated  in  the  judgment  of  Parke,  B., 
in  Brooks  v.  Mitchell,  p.   1<U.  supra. 

Tin-  cases  a-  to  cheques  are  elaborately  reviewed  in  the  judgment  of 
Field,  J.,  in  77/.-  I.ninlnn  \-  County  Banking  <'<>.  \.  Groome  (1881),  8 
Q.  B.D.288,  .".1  L.J.Q.B.224,  16L.T.60.  In  that  case  the  bank 
(plaintiffs),  to  whom  the  cheque  in  question  had  been  paid  in  by  a  <-ms- 
toiuer,  sued  the  maker  of  the  cheque  which  was  dishonoured.  The 
cheque,  which  was  alleged  by  the  defendant  to  have  been  fraudulently 
d.  was  eight  da  -  "Id  when  it  was  paid  in  t<>  the  bank  (plain- 
tiffs); hut  no  circumstance  except  the  lapse  of  time  was  elicited  at  the 
trial  to  show  ground  for  suspicion  by  the  bank  as  \,<  the  title  of  their 
customer  to  the  cheque.  Field,  J.,  on  the  hearing  on  further  consid- 
eration, ,ura\<-  judgment  for  tin-  plaint  iff-.  The  cases  chiefly  commented 
«.n  were  Downv.  Hailing (1825),  I  B.  &C. 330,  and  Rothschild  v.  Cor- 
«*y(1829),  9  B.  &  C.  •' 

These  two  cases,  which  are  at  first  sight  contradictory,  require  some 
attention.  In  Down  v.  Hailing,  the  owner  of  a  cheque  for  £50  lost  it 
the  day  after  its  date.  Five  day-  later,  a  woman  of  respectable  appear- 
ance came  to  the  shop  of  the  defendants,  who  were  wholesale  linen 
drapers  ami  haberdashers  in  Cockspur  Street,  purchased  a  silk  gown 
and  scarf  at  the  price  of  -t'<»  10s.,  and  tendered  in  payment  the  £50 
cheque.  Upon  being  desired  to  write  her  nam"  and  address  on  the 
cheque,  she  said  -he  was  an  indifferent  writer,  and  the  shopman  wrote 
it  for  hei-.  The  defendant-  then  gave  her  the  goods  and  the  balance  of 
the  cheque  in  cash.  The  defendants  got  payment  of  the  cheque  from 
the  plaint  iff-  hankers,  and  he  sued  them  for  the  amount.  The  LORD 
Chief  Justice  (Abbott,  afterwards  Lord  Tentebden),  directed  the 
jury  to  find  a  verdict  for  the  plaintiff  if  they  thought  that  the  defendants 
had  taken  the  cheque  under  circumstances  which  ought  to  have  excited 
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the  suspicions  of  a  prudenl  man,  obsen  ing  ;it  the  Bame  time,  thai  there 
was  no  evidence  to  show  thai  the  defendants,  in  takiug  the  note,  had 
acted  fraudulently  ;  bul  the  question  was  whether  they  bad  nol  acted 
negligently.  The  jury  found  for  the  plaintiff.  The  Court,  after  ai 
inent,  refused  a  new  trial,  tn  the  considered  opinion  of  the  Courl 
delivered  by  Abbott,  ('.  J.,  the  ground  of  the  decision  is  thus  stated: 
"The  cheque  came  into  the  hands  of  the  defendants  five  days  after  its 
date.  We  are  of  opinion,  thai  an  instrument  of  this  nature  comii 
the  hands  of  a  party  so  Long  after  its  date  is  to  be  considered  in  the  same 
lighl  as  a  l>ill  of  exchange  overdue;  and  in  Buch  a  case  it  is  incumbent 
on  tin'  party  who  takes   the   instrument    under  such   circumstance 

.show  thai  the  party  from  whom  he  took  il  had  a  g I  title  to  it.        It 

will  be  seen  how  this  recital  of  the  law  was  recanted  by  the  same  ju 
in  the  subsequenl  case. 

In  Rothschild  \.  Carney,  the  plaintiff  was  induced  by  a  fraud  to  sign 
and  deliver  two  cheques  upon  Mastermau  &  ( !o.  (crossed  with  the  word 
({ &  Co."),  and  amounting  to  C1330.  Six  days  after  the  date  oi 
cheques,  one  Brad)  (who  had  given  no  value  for  the  cheques,  thougb  he 
was  innocent  of  the  fraud),  carried  the  cheques  to  the  defendants,  who 
were  wine  merchants,  and  t<>  one  of  whom  Brady  was  personally 
known:  and  asked  them,  as  he  himself  had  no  banking  account,  to 
give  him  cash  for  the  cheques,  and  to  gel  them  presented  by  their 
bankers,  Remington  &  Co.  The  defendants,  to  whom  Brady  was  known, 
consented  to  do  tins:  he  gave  Brady  the  money,  and  banded  the 
cheques  to  Remington  &  Co.,  who  the  same  da)  obtained  payment 
of  them  from  Masterman  &  Co.  Lord  Tenterden,  C.  J.,  left  it  to 
the  jury  to  find  for  the  plaintiff,  it'  they  thought  that  the  circum- 
stances of  the  case  were  such  as  ought  to  have  excited  the  suspicions 
of  prudent  men,  and  thai  the  defendants  had  not  acted  with  reason- 
able caution;  but  otherwise  to  find  for  the  defendants.  The  jury 
found  for  the  defendants.  A  new  Trial  was  moved  for,  on  the  ground 
that  the  jury  ought  to  have  been  directed  that  the  cheques  were  over- 
due, and  that,  consequently,  the  defendants  took  them  at  their  peril, 
and  could  have  no  Letter  title  than  Brady.  Lord  Texterden,  in 
giving  judgment,  said:  "It  cannot  be  laid  down  as  matter  of  law, 
that  a  party  taking  a  cheque  after  any  fixed  time  from  its  date  does 
so  at  his  peril:  and  therefore  the  mere  fact  of  the  defendants  having 
taken  the  cheques  six  days  after  they  bore  date,  from  a  person  who 
had  not  given  value  for  them,  did  not  entitle  the  plaintiff  to  a 
verdict.  It  was  indeed  a  circumstance  to  he  taken  into  considera- 
tion by  the  jury  in  determining  whether  the  defendants  had  taken 
the  cheque  under  circumstances  which  ought  to  have  excited  the 
suspicions  of  prudent   men."     He  considered   that    the  verdict   ought 
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not  to  be  disturbed.  Bailey,  J.,  could  not  say  that  the  right  ques- 
tion was  in'!  left  to  the  jury  or  that  the  decision  was  wrong,  although 
he  would  have  been  better  satisfied  had  their  verdict  been  the  other 
way.  Littledale,  J.,  was  of  opinion  that  the  direction  given  to 
the  jury  was  right,  and  was  not  prepared  to  say  that  they  did  wrong 
in  finding  for  the  defendants.  The  rule  for  a  new  trial  was  accord- 
ingly refused. 

Although  the  law  laid  down  in  the  judgment  of  the  Court  in  the 
former  case  is  flatly  contradicted  in  the  latter;  and  although  the 
direction  to  the  jury  in  neither  case  is  beyond  the  reach  of  criticism ; 
the  two  cases  together  support  these  propositions:  (a)  That  where  a 
cheque  is  tendered  for  negotiation,  the  time  which  has  elapsed  from 
its  date  may  (if  long  enough)  be  sufficienl  alone  to  put  the  person 
to  whom  it  is  tendered  upon  the  inquiry  as  to  the  title  of  the  person 
tendering  it;  (/<)  That  no  fixed  time  ran  be  assigned  Eor  this  purpose; 
'  '■■  That  a  lapse  of  time  so  short  as  even  five  or  six  days  may  com- 
bine with  other  circumstances  to  form  such  reasonable  ground  of 
suspicion  of  want   of  title  that  the  person    acting    in  defiance  of  the 

Bnspicious  faets  will  be  chargeable   with  noti< f  the  want  of  title, 

if  there  is  want  of  title  in  fact.  The  decision  in  Tlf  London  & 
County  Banking  Co.  x.  Groome,  is  quite  in  accordance  with  this  view 
of  the  two  previous  decisions.  When-  (as  in  that  case)  a  person  pays  a 
cheque  on  another  hank  to  his  account  with  his  own  bankers,  the  ele- 
ments of  suspicion,  other  than  the  lapse  of  time  itself,  appear  to  be 
minimised. 

The  statutory  provision  of  the  Bills  of  Exchange  Act    L882,  sect.  36 
no  doubt  is  intended  to  represent  the  law  to  be  extracted  from  the 
decisions.    The  phrases  "unreasonable  time,"  and  "question  of  fact," 
give  abundant  latitude  for  interpretation  by  judge  and  jury. 

Where  a  promissory  note  more  than  twenty  years  old,  payable  three 
months  after  demand,  was  found,  after  the  death  of  the  promisee,  among 
his  papers,  and  payments  of  two  instalments  of  interest,  also  more  than 
twenty  year-  hack',  wen'  noted  upon  it.  the  Court  of  Appeal  held  that, 
independently  of  the  Statute  of  Limitat  ions,  the  note  must  be  presumed 

to  have  1 n   satisfied;  and  further  that    the  payment  of   interest  was 

evidence  of  a  demand  made  more  than  twenty  years  before,  and  the 
Statute  of  Limitations  would  then  have  begun  to  run  so  that  the  debt 
was  barred.  In  re  Rutherford,  Brown  \.  Rutherford  (C.  A.  1880),  14 
Ch.  1).  687,  49  L.  .1.  Ch.  654,  43  L.  T.  105.  This  decision  appears  in 
do  way  to  be  in  conflict  with  the  principal  cases  or  with  the  correspond- 
ing provisions  of  the  i>ills  of  Exchange  Act  1882. 
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AMERICAN    NOTES. 

"In  the  United  States, as  a  general  rule,  a  different  v'n-w  is  taken,  mid  pay- 
ment must  be  speedily  demanded  in  order  \>>  preserve  recourse  against  th** 
indorser  and  preserve  the  note  from  defences  which  may  be  madi 
overdue  paper."  1  Daniel  on  Negotiable  Instruments,  §  606,  citing  the  principal 
Mr.  Daniel  is  of  opinion  that  this  view  is  wrong,  except  where  the 
paper  is  transferred  bj  indorsement  subsequent  i <>  t In ■  making.  Ibid.  §''10, 
citing  Machado  \.  Fernandez,  71  California,  362. 

In  New  York,  Wetheyv.  Andrews,  3  Hill.  582,  the  fact  thai  the  note  bore 
interest  was  held  to  justify  a  postponement  for  payment  until  "some  proper 
point  for  computing  interest,  such  a^  a  quarter,  half  a  year,  a  year."  etc.  But 
in  Herrick  \.  Wooloerton,  11  New  York,  581  ;  1  Am.  Rep.  161,  a  transfer  three 
tnonths  after  date  was  held  to  admit  equities.  This  view  i>  sustained  by 
Morey  v.  Wakefield,  11  Vermont,  24 ;  98  Am.  Dec.  562;  /.<..,,  v.  Dunkin,7 
Johnson  (New  York),  70;  5  Am.  Dec.  245;  Rhodes  \.  Seymour,  30  Connecti- 
cut, 6.  See  note,  80  Am.  Dec.  252,  citing  the  principal  case,  and  observing 
that  by  the  American  authorities  demand  musl  be  made  within  a  reasonable 
time,  whether  the  note  bears  interest  or  uot. 

The  principal  case  is  given  in  full,  Bigelow  on  Bills  and  Notes,  160. 

This  doctrine  is  sustained  by  Wheeler  v.  Guild,  20  Pickerii  :hu- 

setts),  545;  32  Am.  Dec.  231;  Davis  v.  Miller,  11  (.rattan  (Virginia),  1: 
Wilcoxv.  Aullman,  <il  Georgia,  544  ;  37  Am.  Rep.  92;  McClelland  v.  Bartlett, 
13  Illinois  Appellate,  236 ;  Jenkins  v.  Shinn,  55  Arkansas,  ;i!7  ;  Coffman  v.  Bank 
of  Kentucky,  11  Mississippi,  212 ;  90  Am.  Dec.  371;  Bestv.  CraU,2'S  Ka 
182  :  33  Am.  Rep.  185.  In  the  last  case  the  Court  observed  :  "  Now  a  maker 
of  a  negotiable  note,  who  before  its  maturity  pays  the  payee  the  amount 
thereof  without  a  surrender  of  the  note,  do.-  -,,  at  hi-  peril.  If  the  pay 
no  longer  the  holder,  or  entitled  to  receive  the  money,  the  payment  in  no 
manner  discharges  the  paper,  or  prevents  the  real  holder  from  recovering 
upon  it." 

But  it  is  otherwise  of  a  note  transferred  by  assignment  without  indo 
ment.      Yunn  v.   Marbury  (Alabama),  23  Lawyers'  Rep.    Annotated,    325, 
with  notes. 

No.  25. —  HEILBUT  r.  NEVILL 
(exch.  1869.) 

RULE. 

Where  a  bill  payable  to  the  order  of  a  firm  is  indorsed 
in  the  name  of  the  firm  by  a  partner  for  his  own  purposes 
and  in  fraud  of  his  co-partners,  the  indorsee,  having  notice 
of  the  fraud,  acquires  no  right  in  the  bill  even  to  the  ex- 
tent of  the  interest  of  the  partner  so  indorsing  it. 
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Heilbut  v.  Nevill. 

L.  K.,  5  C.  P.  478  -484   I  8.  c.  39  L.  J.  C.  P.  245 ;  22  L.  T.  662 ;  18  W.  R.  898). 

Appeal  against  a  decision  of  the  Court  of  Common  Pleas,   [478] 
making  absolute  a  rule  to  enter  a  verdict  for  the  plaintiffs, 
L.  R,  4  C.  P.  354,  38  L.  J.  C.  P.  27::. 

1.  Two  of  the  plaintiffs,  viz.  Heilbut  and  Rocca,  are  the  creditors' 
assignees  of  one  George  Spill,  a  bankrupt,  who  previously  to  his 
bankruptcy  was  in  partnership  with  the  third  plaintiff,  Briggs,  as 
manufacturers  of  waterproof  fabrics.  The  first  count  of  the  decla- 
ration was  for  the  conversion  of  bills  of  exchange  alleged  to  be  the 
property  of  Spill  &  Briggs.  The  second  count  was  similar,  laying 
liif  property  as  belonging  to  the  assignees  of  Spill  and  B] 
There  were  also  counts  for  money  received  to  the  use  of  Spill  and 
Briggs,  and  also  to  the  use  of  the  assignees  and  Briggs.  The  de- 
fendant pleaded,  to  the  first  and  second  counts,  not  guilty,  and  not 
possessed;    and.  to  the  money  counts,  never  indebted. 

2.  On  the  13th  of  March,  1867,  Spill  was  arrested  and  lodged  in 
Whitecross  Street  prison  under  an  execution  upon  a  judgment 
against  Spill  and  Briggs;  and  detainers  were  subsequently  lodged 
against  him,  with  the  sheriffs,  by  other  creditors  of  the  firm  of 
Spill  &  Briggs,  upon  judgments  obtained  against  them.  Spill  was 
detained  in  custody  under  these  executions  until  the  L8th  of  April, 
1867,  on  which  day  he  was  adjudicated  bankrupt  by  a 
registrar  of  *  the  ( lourt  of  Bankruptcy,  on  one  of  his  peri-  [*  479] 
odical  visits  to  the  prison,  pursuant  to  the  provisions  of  the 
Bankruptcy  Act,  18G1. 

3.  The  defendant  between  the  month  of  April,  1 865,  and  the  1 3th 
of  December,  L866,  from  time  to  time  advanced  moneys  to  Spill  in 
his  private  capacity,  and  paid  moneys  on  his  account,  amounting  to 
£312  LI*.  Gd. 

4.  In  September,  1866,  a  genera]  meeting  of  the  creditors  of 
Spill  &  Briggs  was  called,  and  a  resolution  passed  that  the  estate 
should  be  wound  up  under  the  inspection  of  four  of  the  principal 
creditors;  and  a  deed  of  inspection  was  prepared  and  executed  by 
a  statutory  majority  of  the  creditors  of  the  firm  and  by  the  plaintiff 

;gs.  Subsequently,  on  the  13th  of  December,  I860,  Spill  went 
to  the  counting-house  of  the  firm,  and  made  a  list  of  the  bills  there, 
and  took  away,  among  others,  tern  bills  of  exchange  belonging  to 
the  partnership,  of  the  value  in  all  of  £314  5*.  4d.}  which  had  been 
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pted  by  customers  of  the  firm,  and  were  drawn  or  indorsed  by 
the  firm. 

5.  <>il  the  same  L 3th  of  December,  Spill  took  to  the  defendant 
the  bills  mentioned  in  the  Lasl  paragraph,  and  indorsed  bucIi  of 
them  as  required  indorsement  in  the  partnership  name,  and  handed 
the  whole  of  them  to  the  defendant  in  payment  of  the  debt  from 
Spill  to  the  defendant,  who  thereupon  paid  to  Spill  the  difference 
between  the  amount  of  the  bills  and  the  amount  of  the  alii 
debt,  viz.,  L!  L3a.  lOrf.  The  bills  were  so  handed  over  by  Spill  in 
fraud  oi  the  firm  of  Spill  &  Briggs.  The  defendant  had  notice  that 
they  were  handed  over  in  fraud  of  the  firm;  and  il  was  adm 
that  the  handing  over  of  the  bills  to  the  defendant  was  a  fraudulent 
preference. 

6.  The  plei  dings  in  the  action  were  to  form  j  art  of  the  o 

7.  The  cause  was  tried  at  the  sittings  in  London  after  Mich 
mas  Term,  1868,  before  Montagi  i:  Smith,  J.,  who  directed  a  non- 
suit, but  reserved  leave  i"  the  plaintiff  to  move  to  en  rdict 
for  the  sum  claimed,  —  the  fraudulent  preference  being  admitted, 
and  the  Court  having  power  to  draw  infei  fact.  A  rule 
was  obtained  in  Hilary  Term,  1869,  which  was  made  absolute  in 
the  follow  in.              Term. 

Prentice,  Q.  C.  (Barnard  with  him),  for  the  defendant.  The 
[*  480]  *  delivery  of  the  bills  by  Spill  to  the  defendant  was  a  t 

action  which  was  voidable  as  against  Spill's  as  ;  but, 

before  they  could  take  advantage  of  that,  the  s  must  elect 

to  disaffirm  the  transaction,  according  to  Stevenson  v.Kewnham,  13 
C.  B.  285;  22   L  J.  ('.    P.   110.     To  entitle  them  to  maintain  an 
action  for  the  conversion,  there  must   be  a  demand  and  refusal: 
Nixon  v.  Jenkins,  2  H.  HI.  135.     And  the  election  must  be   i 
before  action  brought :  M a rks v.  Feldman,  L.  R.,  5Q.  B.  27c  ;  39  L.  J 
Q.  B.  101.     As  against   Spill,  the  defendant'-  property  in  the  bills 
was  unquestionable;  and  Spill's  assignees  can  be  in  no  bett 
tion  than  Spill  himself.     Briggs  clearly  could  not  have  maintained 
thi<  action  alone  :  and.  if  he  joined  Spill  in  the  action,  no  bank- 
ruptcy intervening,  Spill  being  estopped  front  setting  up  his  own 
fraud,  both  would  be  estopped:   Jones  v.    Yates,  9   B.  A:  C.   532 
Wallace  v.  Kelsall,  7  M.  &  W.  264;  10  L.  J.  Ex.  12;  Phillip*  v. 
tgett,  10  M.  &  W.  102  :  12  L.  J.  Ex.  275.     This  difficulty  is  not 
removed  by  the  assignees  of  Spill,  instead  of  Spill  himself,  1 
parties  to  the  action. 
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Butt,  Q.  C.  (Archibald,  with  him),  for  the  plaintiffs,  was  not 
called  upon. 

us,  C.  J.  I  am  of  opinion  that  the  judgment  of  the 
Court  of  Common  Pleas  should  be  affirmed.  The  action  is  brought 
by  t  lie  a-  of  Spill,  a  bankrupt,  and  Spill's  partner.   The  decla- 

ration contains  counts  in  trover  and  for  money  had  and  received. 
My  judgment  is  based  entirely  on  tin-  claim  in  the  counts  for  money 
had  and  received.  S  i  f  r  as  I  he  c  tunts  for  conversion  arc  concerned, 
is  open  to  considerable  difficulty.  The  case  of  Nixon  v. 
Jenkins  establishes  that  where  assignees  of  a  bankrupt  intend 
to  disaffirm  an  act  of  the  bankrupt  on  the  ground  of  fraudulent 
preference,  they  must  do  some  act,  as,  by  making  a  demand  of  the 
goods,  for  instance,  so  as  to  divest  the  property  in  the  goods,  before 
they  can  maintain  an  action  for  their  recovery.  Thai  seems  to  be 
a  sound  principle,  though  a  somewhal  technical  one.  The  act  of 
the  bankrupt  being  only  voidable  at  the  option  "I  the  assignees, 
until  they  have  done  something  to  intimate  their  intention  to 
avoid  the  transaction,  it   remains   valid.     1 » u t   that   purely 

hnical  objection  does  not  apply  where  the  action  h  [*481] 
brought  for  money  had  and  I.  The  goods  having  been 
converted  into  money,  the  defeudant  cannot  restore  them,  and  there- 
fore there  is  no  nei  essity  for  a  disaffirmance  of  the  transaction  by  a 
notice  or  demand.  When  they  do  avoid  the  transaction,  the  money 
i-  monej  had  and  received  to  their  use.  There  is  no  necessity  for 
importing  the  technical  difficulty  into  this  form  of  action.  Upon 
the  statement  of  facts  before  us,  I  think  we  are  justified  in  assum- 
ing that  the  bills  in  question  have  been  realized  and  are  now  in  the 
hands  of  the  defendant  in  the  shape  of  money.  Then  cane-,  the 
question  how  far  the  action  can  be  jointly  brought  by  Spill's  assign- 
id  Briggs.      It  is  unnecessary   for  us  to  < sider  what  may  be 

the  rights  of  Briggs  and  Spill's  assignees  as  between  themselves. 
The  two  partners  might  have  brought  the  action,  if  there  had  been 
uo  bankruptcy,  pro\  ided  Spill  was  not  estopped  from  setting  up  his 
own  fraud.  No  such  estoppel,  however,  can  prevail  against  the 
id  therefore  I  see  no  reason  why  the  action  should  not 
be  brought  by  them  jointly  with  Briggs,  as  against  whom  the  acts 
>f  Spill  uever  were  \  alid. 

Kelly,  C.  B.  I  entirely  agree  that  the  judgment  of  the  Court 
below  must  be  affirmed.  There  may  be  several  grounds  upon  which 
this  action  is  maintainable.    I.  however,  think  it  enough  to  rest  my 
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iudgmenl  on  one,  which  I  take  to  be  conclusive  of  the  question, 
[t  appears  thai  Briggs  and  Spill  were  traders  in  partnership,  and 
were  possessed  of  certain  bills  of  exchange,  and  that  Spill,  without 
the  authority  of  Briggs,  and  in  fraud  of  the  partnership,  took  the 
hills  and  indorsed  and  delivered  them  to  the  defendant  in  satisfac- 
tion of  a  private  debt  of  bis  own  ;  and  it  further  appears  thai  the 
defendant,  when  he  received  the  bills  from  Spill,  knew  that  they 
were  the  property  "i  the  firm,  ami  thai  Spill  delivered  them  to  him 
without  authority  and  in  fraud  of  the  partnership.  The  first  ques- 
tion which  rises  upon  this  state  of  facts  i-.  whether  any  property 
in  the  bills,-  the  entirety  "i  the  share  of  Spill.  passed  under 
the  circumstances.  I  am  clearly  <>f  opinion  thai  no  ]  roperty  in  the 
hills,  (U  in  Spill's  separate  interest  in  them,  }  assed  by  the  delivery 

to  the  defendant.     Spill  was  no1   the  owner  of  the  hills: 
[:  482]    he  only  had  an  interest  in  them  a-  one  of  *  the  firm.    That 

interest  he  could  not  pa—  away  h\  indorsement.     Thi 
no  such  form  of  indorsement  known  to  the  law.      Bj    the  indi 
incut,  therefore,  of  such  of  the  hills  as  required  indorsement,  i 
Spill's  interest  in  the  hills  did  not  pass  to  the  defendant  :  and. 
those  which  were  delivered  over  without  indorsement,  I  need  hardly 
say   that    the  defendanl    could  acquire  no  property  by  the  mere 
delivery.     Spill  might,  indeed,  have  passed  hi-  interest  in  the  hills 
in  equity,  hut  not  at  law.     As  to  any  legal  effect,  then-fore,  the 
indorsement  of  some  of  the  hills  ami  the  delivery  of  the  i 
absolutely  null  and  void.     Then  comes  the  question   whether  the 
action  is  rightly  brought  in  the  names  of  the  assignees  and  Briggs 
jointly.     Spill  having  become  bankrupt,  his  assignees  find  that  the 
defendant  is  in  possession  of  money  the  proceeds  of  hills  of  exchange 
belonging  to  the  firm.  —  for  I  agree  that  we  may  assume  that  the 
defendant  has  received  the  amount  of  the  hills,  —  and  they  jointly 
with  Briggs  bring  an  action  for  money  had  and  received.     A?  the 
defendant  took  no  property  in  the  hills,  the  proceeds  of  the  hills 
received  by  him  were  the  moneys  of  the  co-partnership.     Under 
these  circumstances,  T  think  there  was  no  defence  to  the  action  for 
money  had  and  received.    In  the  view  we  take,  it  becomes  unneces- 
sary to  consider  the  effect  of  the  fraudulent  preference.     It  might 
or  might  not  raise  some  difficulty.     My  judgment  is  based  on  the 
ground  that  no  property  or  interest  in  the  bills  passed  to  the  defend- 
ant by  the  indorsement  and  delivery  of  them  to  him  by  Spill. 
Chanxell,  B.     I  am  of  the  same  opinion.     Whatever  difficulty 
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might  have  presented  itself  as  to  the  plaintiff's  righl  to  maintain 
the  action  upon  the  counts  for  conversion,  I  think  none  exists  as  to 
the  counts  for  money  had  and  received.  I  agree  with  the  Lord 
<  !hief  Baron  that  no  title  or  property  in  the  bills  ever  vested  in  the 

ndant  ;  and.  though  a  difficulty  in  the  way  of  procedure  might 
have  arisen  if  the  action  had  been  brought  by  the  firm,  that  diffi- 
culty is  removed  by  the  events  which  have  happened.  I  cannot 
entertain  a  doubt  that,  when  the  proceeds  of  the  bills  were  received 
by  the  defendant,  they  became  the  moneys  of  the  assignees  and 
Brig ; 

Blackburn,  J.    I  also  am  of  opinion  that  the  judgment 
of  the  '■  Court  of  Common  Picas  should  be  affirmed.     I  am  [*483] 

[uite  satisfied  as  to  whether  or  not  any  property  in  the 
bills  passed  to  the  defendant  by  the  indorsement  and  delivery: 
lint,  if  any  did  pass,  I  think  the  transaction  between  Spill  and  the 
defendant  was  voidable,  and  the  plaintiffs  may  maintain  this  action. 
1  agree  that,  where  a  transaction  of  this  suit  is  voidable,  and  an  in- 
nocent party  has  acquired  an  interest  in  the  property,  the  election 
on  the  part  of  the  assignees  to  disaffirm  it  comes  ton  late:  Youngv. 
Billiter,8  II.  L  <  'as.  682;  30  L  J.  Q.  B.  L53.  [f,  therefore,  this 
was  simply  an  action  for  the  conversion  of  the  bills,  I  should  have 
felt  a  difficulty  in  holding  that  it  could  be  maintained  without  a 
previous  disaffirmance  of  the  transaction  by  the  assignees.  But, 
with  regard  to  the  counts  for  money  hail  and  received,  no  such 
difficulty  arises.  If  there  was  nothing  to  prevent  the  assignees 
from  disaffirming  the  transaction  as  against  the  defendant,  I  see  no 

•n  why  they  might  not  at  ome  do  so,  and  sue  for  the  proceeds 
of  the  bills  as  money  received  to  their  use  ;  the  mere  issuing  of  the 
wiit  being  a  sufficient  disaffirmance  for  that  purpose.  So  long  as 
Spill  was  sin'  Jen's,  there  would  no  doubt  be  a  difficulty.  He  could 
not  disaffirm  his  own  contract  ;  ami.  as  Briggs  could  not  sue  with- 
out joining  him,  there  would  be  a  technical  obstacle  in  the  way. 
If  Spill's  assignees  bad  no  more  right  than  Spill  himself  had,  they 
would  be  equally  estopped:  Jones  v.  Yates,  9  B.  &  C.  532.  As  far 
as  Briggs'  interesl  in  the  lulls  was  concerned,  he  clearly  might  dis- 
affirm the  transaction,  so  as  to  Spill's  interest  the  assignees  might. 
I,  therefore,  gee  no  objection  to  their  joining  in  an  action  for  money 
had  and  received,  though  there  i--  that  technical  difficulty  in  the 
way  of  their  maintaining  an  action  for  the  wrongful  conversion. 
Mellok,  J.     I  am  of  the  same  opinion.     I  think  the  same  result 
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must  follow  in  this  case  whether  the  delivery  of  the  bills  by  Spill 
to  the  defendant  was  a  void  transaction  or  voidable  only.  The 
technical  difficulty  of  an  actioo  by  Briggs  and  Spill  jointly  is,  I 
agree,  for  the  reasons  ahead}  given,  removed  by  Spill's  bankruptcy. 
Lush,  J.  I  also  agree  thai  the  judgment  of  the  Court 
[*  4S4]  below  *  should  be  affirmed,  for  the  reasons  given  by  the 
Lord  Chief  Justice  and  the  Lord  (  Ihii  i  Baron. 
Cleasby,  B.  1  am  entirely  of  the  same  opinion.  The  authority 
of  oiu'  partner  to  deal  with  the  property  of  the  firm  depends  upon 
agency.  The  text-books  lay  it  down  that  one  member  of  a  firm 
has  no  power  to  pledge  the  goods  of  the  co-partnership,  and  that 
any  attempt  to  do  so  would  not  have  the  effecl  of  passing  the 
property  in  the  goods.  That  being  so,  the  indorsement  and  delivery 
of  the  bills  in  question  by  Spill  to  the  defendant  had  not  the  effect 
of  vesting  any  property  therein  in  the  defendant.  If  the  assignees 
were  suing  as  representing  Spill,  the  same  objection  might  have 
been  urged  as  if  Spill  himself  was  a  party  to  the  action.  But,  the 
transaction  being  confessedly  fraudulent,  the  assignees  here  are 
suing  adversely  to  the  bankrupt  Judgment  affirmed. 

ENGLISH    NOTES. 

The  partner  in  ;i  firm  of  a  commercial  nature  has  a  general  authority 
to  draw,  accept,  or  indorse,  or  otherwise  negotiate  bills  for  and  in  the 
name  of  the  firm.  Bank  of  Australasia  v.  Breillat  (LS47).  6  Moore, 
P.  C.  152,  at  p.  193.  A.nd  doubtless,  in  a  question  with  the  holder  in 
due  course,  the  other  partners  would  be  precluded,  by  way  of  estoppel, 
from  denying  that  the  act  was  done  for  the  purposes  of  the  firm.  Chal- 
mers, 4th  ed..  p.  68.  And  see  per  YVii.lks.  J.,  in  Hogg  v.  Sheen  (1865), 
18  ( '.  B.  X.  S.  at  p.  432,  34  L.  J.  C.  P.  153,  155,  12  L.  T.  709. 

Where  the  firm  has  been  dissolved,  the  authority  of  a  partner  to 
indorse  a  bill,  in  the  name  of  the  firm,  so  far  as  relates  to  the  effect  of 
passing  the  property,  is  presumed  to  continue  until  the  hill  is  disposed 
of.  Lewis  v.  Beilly  \  1 S4  1  >.  I  Q.  P..  349,  10  L.  J.  Q.  B.  135.  It  has 
been  observed  thatthiscase  goes  too  far  in  holding  that  the  indorse- 
ment was  good  so  as  to  charge  the  retired  partner  with  the  liability : 
Chalmers,  4th  ed..  p.  71;  Lindley,  5th  ed.,  p.  210.  There  are  a  number 
of  authorities  which  show  that  a  signature  may  be  authorised  as  an, 
indorsement  for  the  purpose  of  passing  the  property,  but  not  for  that 
of  rendering  liable  a  person  other  than  the  person  actually  signing. 
Williamson  v.  Johnson  (1825),  1  B.  &  C.  140;  Anderson  v.  Weston 
(1840),  0  Bing.  X.  C.  290,  27  L.  J.  C.  P.  194;  Smith  v.  Johnson  (1858), 
3  H.  &  X.  222.  27  L.  J.  Ex.  363. 
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AMERICAN  NOTES. 

The  rule  in  this  country  is  that  a  party  who  takes  negotiable  paper  from  a 
partner  for  his  private  debt  cannot  recover  without  proving  the  assent  of  all 
the  partners.  1  Daniel's  Negotiable  Instruments,  §  066  ;  Atlantic  Stale  Bank 
v.  Savory,  82  New  York,  294;  Dob  v.  Halsey,  1  *>  Johnson  (New  York),  24;  8 
Am.  Deo.  293;  Rogers  v.  Baichelor,  12  Peters  (United  States  Sup.  Ct.),  229; 
Bairn1  v.  Cochran,  1  Sergeant  &  Rawle  (Pennsylvania),  397;  Tyree  v.  Lyon,  67 
Alabama,  1;  Davis  v.  Smith.  27  Minnesota,  391.  In  Atlantic  State  Bank  v. 
Saoery,  supra,  the  Courl  speak  of  "the  well  established  doctrine  that  one 
partner  cannot  bind  the  firm  by  negotiable  paper  made  by  him  in  its  name, 
and  applied  to  discharge  his  pre-existing  indebtedness,  without  the  assent 
of  the  other  partners;  and  this  would  be  so  even  it'  the  creditor  had  no 
knowledge  that  the  paper  was  so  mad''." 

This  doctrine  goes  further  than  the  Rule,  and  is  thought  by  our  commen- 
tators to  be  contrary  to  the  English  doctrine.  See  1  Daniel  on  Negotiable 
stents,  ji  366,  notes. 

In  Nebraska,  it  is  held  that  the  creditor  may  presume  that  the  paper  was 
given  to  the  partner  on  account  of  his  interest  in  the  profits.  Warn  n  v.  Mar- 
tin, 24  X<-bra>ka;  27:;. 


No.  26.  — JONES    r.   GORDON, 
(ii.  L.  1877.) 

RULE. 

Where  two  persons  who  are  known  by  each  other  to 
be  insolvent  and   to   be    contemplating   bankruptcy   issue 

accommodation  bills  drawn  by  one  and  accepted  Iry  the 
other  and  vice  versa,  it  is  a  fraud  on  the  general  creditors; 
and  a  third  person  taking  such  bills  with  notice  of  the 
circumstanceSj  makes  himself  a  party  to  the  fraud  and  is 
not  a  bonafidt  holder  of  the  bills.  The  facts  of  his  having 
purchased  the  bills  tor  a  small  fraction  of  their  nominal 
amount, and  of  his  knowing  the  embarrassed  circumstances 
of  the  debtors,  and  having  refrained  from  making  inquiries 
of  persons  who  could  have  informed  him  as  to  the  true 
consideration  for  the  hills,  are  sufficient  evidence  to  show 
'he  want  of  bona  fides. 
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Jones  v.  Gordon. 
2  App.  Cas.  616-635  (s.  i  ,  47  L.  .J.  Bankr.  1  ;  M  L.  T.  477 ;  l'i,  \V.  l;   172) 

[616]      This  was  an  appeal  against  a  decision  #of  the  Court  of 
Appeal  reversing  a  decision  of  the  Chief  Judge   in   Bank- 
ruptcy.    1  Ch.  I).  137;  45   I..  .1.   Bankr.  1. 

The  respondent  was  tin:  trustee  of  the  estate  of  two 
[*  617]  bankrupts  ■  named  John  Gomersall  and  James  Fi 
Gomersall,  who  formerly  carried  on  business  at  !: 
bury,  in  Yorkshire:  the  appellant  was  a  person  who,  for  a  sum 
of  £200,  had  purchased  certain  bills  of  exchange  accepted  by  the 
Gomersalls,  and  who  claimed  to  prove  against  their  estate,  not 
the  sum  of  £200,  the  actual  amount  of  his  purchase-money,  but  the 
sum  of  £1727  2s.,  being  the  nominal  amount  of  those  bills.  The 
fa^ts  were  these  :  — 

For  several  years  before  1874  the  Gomersalls  had  employed  one 
Searby  as  their  commission  agent  in  London.  In  the  end  of  1870 
they  began  to  draw  bills  on  him,  always,  at  first,  furnishing  him 
with  the  means  of  meeting  those  lulls;  but  in  1874  they  drew 
bills  on  him,  or  he  became  the  drawer  and  they  the  accentors,  and 
a  system  of  what  is  commonly  <  ailed  the  making  of  "accommoda- 
tion bills,"  was  established  between  them.  The  character  of  the 
transactions  appeared  from  the  various  letters  which  passed  be- 
tween the  parties.  Some  are  subjoined.  The  Gomersalls  in  Jan- 
uary, 1874,  wrote  to  Searby,  "Enclosed  we  hand  you  bill  duly 
accepted.  Try  Lovering,  but  before  doing  so  get  to  know  where 
he  would  discount  it,  and  who  he  banks  with,  as  you  know  it 
would  not  do  for  our  bank  or  yours  to  know  it.  and  so  be  careful 
in  this  point  and  oblige,  &c."  Other  letters  of  a  similar  kind  were 
written,  and  on  August  20th,  1874,  they  wrote:  — 

"  What  we  want  you  to  do  is  to  draw  on  us  for  same  amounts 
we  have  drawn  upon  you,  and  if  the  bank  is  queer  to  put  them 
into  a  third  parties,  to  hand  to  some  business  friends  of  your-,  say 
John  Lovering,  or  some  such  man,  one  that  you  and  us  could  Lave 
confidence  in,  but  do  not  mention  it  to  a  single  person  breathing, 
as  we  are  not  afraid  but  what  the  bank  will  come  to.  We  do  this 
suppose  they  do  not  and  to  make  you  safe.  If  they  should  write 
you  take  no  notice  but  leave  it  to  us.  Withdraw  all  moneys  from 
your  bank  perchance  they  might  take  extreme  measures  and  put 
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an  attachment  on  your  banking  account.     See  to  this  early  in  the 
morning." 

In  another  letter  giving  Searby  caution  as  to  his  proceedings, 
and  as  to  the  bankers,  the  Gomerrsalls  said,  "File  your  petition, 
Monday,  without  delay.  We  shall  tile  ours  on  Tuesday  or  Wed- 
nesday if  they  do  not  retract  the  summons  already  sent."  There 
were  other  letters  of  a  similar  character. 

*  Searhy  drew  fourteen  hills  on  the  Gomersalls,  which  [*  618] 
were  the  bills  now  under  discussion.  The  bills  were 
accepted  by  the  Gomersalls,  and  returned  to  Searby,  who  thereon 
tried  to  get  them  discounted,  but  failed.  There  were  fourteen  of 
these  bills  in  all,  and  Lovering  (the  person  specially  mentioned  in 
the  Gomersalls'  letters  as  "a  friend ''of  Searby)  offered  some  of 
them  to  a  person  named  Bennett  for  discount  or  for  sale.  Ten  of 
them  were  purchased  by  Bennett  for  a  sum  of  £250,  ami  the 
remaining  bills  (amounting  to  £1757  2s.)  were  purchased  by 
Jones  for  £200.  These  transactions  took  place  at  the  end  of 
August,  1S74.  On  the  5th  of  October,  1S74,  the  Gomersalls  filed 
their  petition  for  liquidation;  they  were  adjudged  bankrupts  on 
the  8th  of  October;  proof  of  the  bills  was  tendered,  and  Jones 
claimed  to  prove  for  £1727  2s.,  the  nominal  amount  of  the  bills 
he  had  purchased.  Mr.  Gordon,  who  had  been  appointed  trustee 
under  the  liquidation,  sent  to  Jones  a  notice  of  objections  to  his 
(laim,  which  claim  he,  Gordon,  rejected.  Tim  second  of  these 
objections  was  in  these  terms:  "That  at  the  date  of  the  bank- 
ruptcy of  the  Gomersalls  you  were  not  the  holder  of  the  bills  of 
exchange  in  the  affidavit  mentioned,  or  any  of  them,  for  value,  and 
could  not  then  have  maintained  an  action  against  them  thereon, 
if  they  had  not  become  bankrupts."  The  County  Court  Judge 
adopted  the  objection,  and  ordered  the  proof  against  the  estate  to 
be  limited  to  £ 200,  but  his  decision  was  overruled  by  the  Chief 
Judge  in  Bankruptcy,  who  ordered  that  the  proof  for  the  nominal 
amount  of  tin-  bills  should  be  received  and  be  admitted  to  divi- 
dend. This  decision  was.  in  its  turn,  overruled  by  the  unanimous 
decision  of  the  Court  of  Appeal,  and  the  proof  was  ordered  to  be 
limited  to  the  sum  of  £200.  Nom.  ///  re  Gomersall,  1  C\i.  1).  137, 
i"   L  J.  Bankr.  1.      This  appeal  was  then  brought. 

Mr.  A.  G.  Marten,  Q.  C,  and  Mr.  Cooper  Willis,  for  the  appellant, 
insisted,  first,  that  the  form  of  notice  given  by  the  trustee  in  bank- 
ruptcy was  insufficient   under  the  general  Bankruptcy   Rules  of 
vol.  iv.  —  27 
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1870  fur  want  of  clearly  specifying  the  nature  of  the  objection  : 
next,  they  contended  that  there  was  nothing  here  which  could  be 

pretended  to  he  a  preference  of  a  particular  creditor.  The 
[*  619]  bills  were  sold,  as  goods  might  have  been   sold.  *  to  raise 

money  for  the  Gomersalls.  Such  a  sale  of  goods  would 
have  been  valid,  and  so  was  this  sale  of  bills.  Jones  knew  nothing 
of  any  fraud,  and  such  a  knowledge  could  not  be  presupposed 
against  him.  As  against  the  holder  of  bills  of  exchange,  no  mere 
presumptions  were  admissible.  The  negotiability  of  bills  of  ex- 
change could  not  be  affected  in  that  way.  There  was  nothing  here 
which  subjected  the  holder  of  these  bills  to  a  charge  of  taking  part 
in  fraud ;  yet,  without  being  liable  to  that  charge,  he  was  entitled 
to  recover  the  full  amount  of  the  bills.  On  the  face  of  them,  the 
bills  were  perfectly  regular.  Every  one  knew  that  in  the  ordinary 
way  of  commercial  transactions,  bills  of  certain  firms  become  liable 
to  doubts  and  suspicions.  That  made  the  dealing  with  them  a 
matter  of  risk.  The  person  who,  under  such  circumstances,  was 
willing  to  incur  the  risk,  and  advance  real  money  upon  bills  of 
that  sort,  might  be  accused  of  rashness  but  could  not  be  accused  of 
fraud,  and  without  the  imputation  of  fraud  he  was  entitled  to  re- 
cover the  amount  of  the  bills  on  which  he  had  advanced  his  money. 
For  the  advantage  of  commerce,  bills  of  exchange  were  negotiable 
instruments  which  passed  freely,  and  which,  appearing  on  the  face 
of  them,  as  these  did,  to  be  valid,  became  on  mere  transfer,  and 
certainly  on  indorsement,  valid  securities  in  the  hands  of  the 
holders.  Unless  there  was  plain  evidence  establishing  against  the 
holders  a  charge  of  fraud  or  corruption,  they  were  entitled  to 
recover.  There  was  nothing  of  the  sort  here.  All  that  was 
required  to  be  done  in  the  delivery  and  transfer  of  bills  of  exchange 
had  been  done  here,  and  the  parties  to  the  bills,  and  the  estates  of 
those  parties,  were  liable  upon  them.  [Ex  parte  Bloxham,  6  Ves. 
449;  5  R  E.  358;  Byles  on  Bills,  Ch.  xi.  ed.  1874;  Castrique  v. 
Buttigieg,  10  Moo.  P.  C.  94 ;  and  Denton  v.  Peters,  L.  R,  5  Q.  B.  475, 
were  referred  to.] 

Mr.  Be  Gex,  Q,  C,  and  Mr.  Finlay  Knight,  for  the  respondent :  — 
The  form  of  notice  was  amply  sufficient.     There  was  no  need 
here  to  discuss  in  any  way  the  general  doctrine  of  the  negotia- 
bility of  bills  of  exchange,  but  the  circumstances   showed   that, 

while  that  general  doctrine  existed  in  full  force,  a  case  was 
[*  620]  *  established   which   left  no    doubt  that  the  purchase  of 
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these  particular  bills  had  been  effected  with  a  full  knowledge 
of  the  real  facts,  and  with  the  purpose  of  gaining  an  advan- 
tage for  the  purchaser  at  the  expense  of  the  ordinary  bond  fide 
creditors  of  the  Gomersalls.  If  the  evidence  supported  that  view 
of  the  case,  there  was  no  pretence  for  saying  that  such  a  transac- 
tion could  stand.  The  undoubted  facts  showed  such  a  case  as  to 
throw  on  the  holder  the  onus  of  proving  bona  fides  and  value,  and 
he  had  not  proved  value  beyond  a  certain  amount. 

[Ufarston  v.  Allen,  8  M.  &  W.  494;  11  L.  J.  Ex.  122;  Bailey  v. 
Bidwell,  13  M.  &  W.  73  :  13  L.  J.  Ex.  264.  See  Parke,  B.,  at  13  M. 
&  W.  p.  76,  May  v.  Chapman,  10  M.  &  W.  355,  and  Rail  v. 
Featherstone,  3  H.  &  N.  284,  were  cited.] 

Mr.  Marten  replied. 

Lord  O'Hagax  :  — 

My  Lords,  you  have  had  the  advantage  of  an  able  and  elaborate 
argument  of  the  case,  and  the  farther  advantage  of  a  report  of  the 
full  discussion  which  it  underwent  in  the  Courts  below  ;  and  1 
believe  that  your  Lordships  see  no  reason  to  doubt  the  perfect  cor- 
rectness of  the  judgment  of  the  Court  of  Appeal.  Fur  my  own 
part,  I  think  it  manifestly  right ;  and  I  am  glad  that  the  authority 
of  Jiis  House  will  sustain  it,  without  hesitation  or  reserve,  in  the 
int3rest  of  the  mercantile  honour  and  security  of  the  country. 

The  facts  of  the  case  are  peculiar,  though  the  principles  appli- 
cable to  them  seem  to  me  plain  and  well-established.  As  was 
observed  in  the  Court  of  Appeal,  although  frauds  on  the  eve  of  a 
bankruptcy  are  common  enough,  they  have  usually  been  frauds  on 
persons  advancing  money  or  selling  goods  to  bankrupts;  but  here 
the  fraud  was  not  attempted  on  the  persons  so  advancing  or  sell- 
ing, but  on  the  general  body  of  creditors.  It  is.  so  far,  novel,  and 
all  the  more  dangerous  on  that  account ;  but  I  am  satisfied  that 
the  settled  law  gives  ample  power  to  meet  it:  and  we  are  bound 
to  apply  that  law  with  vigour  and  efficiency,  if  we  would  discredit 
unconscientious  speculation,  and  prevent  the  repetition  of  trans- 
actions which  the  only  one  of  the  Judges  in  the  Courts 
below  *  who  ruled  in  the  appellant's  favour,  has  rightly  [*'  621] 
pronounced  "  nefarious." 

A  preliminary  point  was  raised  grounded  on  the  Bankruptcy 
Eules  of  1870,  alleging  the  insufficiency  of  the  trustee's  notice  of 
objection,  by  reason  of  its  too  great  generality.  I  have  grave 
doubts  whether  such  an  objection  ought  now  to  be  entertained,  as 
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it  does  not  appear  to  have  been  taken  in  the  <  Jourt  of  Appeal ;  and 
I  think  your  Lordships  would  scarcely  be  disposed  to  permil  a  e  tutor 
who  has  allowed  his  opportunity  of  urging  such  a  point  to  1 
to  raise  it  after  judgment  has  been  given  againsl  him,  and  his 
adversary  has  encountered  expense  and  delay  which  would  have 
been  spared  if  it  had  been  successfully  urged  in  the  first  instance. 
But,  even  if  the  argument  be  admissible,  I  think  there  is  nothing 
in  it.  The  notice  of  objection  to  proof  appears  sufficient,  under  the 
Bankruptcy  Rules  of  1870.  It  indicates,  clearly  enough,  the  ground 
to  be  taken  against  the  appellant's  claim,  and,  having  regard  to  the 
nature  of  the  transaction  and  the  known  principles  on  which  alone 
it  could  be  impeached,  your  Lordships  can  have  no  doubt  th?t  he 
was  well  informed  of  the  general  case  to  be  made  against  him.  It 
was  not  neeessarv  or  possible  to  go  into  details.  A  notice  is  rot  a 
pleading;  and  the  doctrine  that,  in  the  latter,  fraud,  to  he  availed 
of  against  its  perpetrator,  should  be  specifically  stated,  has  no  ap- 
plication to  the  former.  The  defence  comes  ton  late;  hut,  at  all 
events,  it  is  untenable. 

The  real  questions  in  the  case  are  substantially  two.  The  appel- 
lant claims  against  the  estate  of  the  bankrupts,  of  whom  the  re- 
spondent is  trustee,  the  sum  of  £1727  2s.  in  respect  of  four  bills  of 
exchange,  drawn  by  a  Mr.  Sea rby,  accepted  by  them,  and  purchased 
by  the  appellant  from  their  agent  for  the  sum  of  £200.  Your  Lord- 
ships are  required  to  determine :  First,  whether  the  circumstances 
under  which  the  bills  were  drawn  and  accepted  tainted  them  with 
fraud  ?  And,  secondly,  whether  the  appellant  had  such  notice  of 
that  fraud  as  disentitles  him  to  recover  ? 

The  bankrupts  carried  on  business  at  Dewsbury  under  the  name 
of  Gomersall  Brothers ;  and  Searby  was  a  commission  agent  in 
London,  selling  goods  for  them.  They  were  in  the  habit  of  drawing 
bills  upon  each  other  to  a  large  extent,  bills  without  any  consider- 
ation. It  is  perfectly  plain,  upon  the  correspondence,  that 
[*  622]  these  *  bills  were  drawn  —  in  the  words  of  one  of  the  Lords 
Justices  —  "  for  the  fraudulent  purpose  of  raising  money  so 
as  to  cheat  the  creditors  of  both  drawer  and  acceptor."  Or,  as  an- 
other learned  Judge  expressed  it,  "  the  bills  were  mere  shams  and 
fictitious  things."  The  parties  to  them  were  in  a  condition  of  utter 
insolvency;  and  both  were  contemplating  bankruptcy  whilst  they 
strove  to  palm  their  worthless  paper  on  the  commercial  public. 

The  evidence  of  this  is  conclusively  furnished  by  the  letters  in 
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proof.  1  do  not  trouble  your  Lordships  by  reading  them  again  as 
you  have  heard  them  repeatedly,  but  I  shall  call  your  attention  to 
one  or  two  passages  which  put  beyond  controversy  the  relations  oJ 
these  correspondents  and  the  motives  of  their  action.  The  bank- 
rupts wmte  to  Searby  on  the  20th  of  August;  [His  Lordship  read 
a  number  of  passages  from  the  letters  such  as  have  already  been  set 
out,  and  proceeded  :  ]  *  'eminent  on  such  a  correspondence  would 
be  idle.  It  establishes  the  whole  case  of  the  respondent  on  the  first 
branch  of  it,  —  the  insolvency  of  the  parties  ;  the  total  want  of  con- 
sideration for  the  bills;  the  imminence  of  bankruptcy;  and  the 
intention  to  defraud.  As  between  the  juggling  concoctors  of  the 
bills  it  is  quite  plain  that  they  were  nullities,  and  that  no  claim 
could  have  been  established  by  the  one  against  the  other. 

But  then  arises  the  second  question,  How  far  is  the  appellant 
affected  by  the  fraud  '.  He  alleges  that  lie  purchased  the  hills  for 
the  sum  of  £200;  and,  although  that  sum  was  not  one-eighth  of 
the  apparent  value,  if  the  purchase  was  made  bond  fide,  without 
notice  of  the  fraud  or  knowledge  of  it,  or  means  of  knowledge,  or 
duty  to  institute  inquiry  reasonably  suggested  by  the  circumstances 
of  the  case,  which  would  have  afforded  such  knowledge,  he  would 
be  entitled  to  sue  the  acceptor  or  the  drawer,  or  to  claim  his  divi- 
dend on  the  bankrupt's  estate  tor  the  entire  amount. 

On  the  facts  admitted  by  himself,  I  submit  that  your  Lordships 
cannot  hold  him  so  entitled. 

This  is  his  own  swom  statement  of  the,  mode  in  which  he  became 
possessor  of  the  bills:  — 

"These  bills  on  which  I  have  proved  were  brought  to  me  by  Mr. 
Lovering.  He  brought  them  all  together.  He  offered  me  no  other. 
1  had  discounted  bills  brought  to  me  by  him  before.  I 
*  occasionally  discount  bills.  These  were  left  with  me  for  [*  623] 
a  day  or  two  that  I  might  make  inquiries  about  them.  I 
did  so.  T  never  saw  Searby  to  my  knowledge  to  that  time.  I  did 
not  want  him,  and  I  did  not  ask  Mr.  Lovering  about  him.  I  could 
have  found  him  if  T  desired  it.  I  did  not  know  of  Mr.  Bennett 
having  any  bills.  I  had  no  communication  with  him  about  these 
bills.  I  inquired  of  one  or  two  clerks  I  knew  in  the  city  about  the 
credit  of  Messrs.  Gomersall.  I  thought  it  a  very  risky  thing  fron: 
the  information  I  received.  1  did  not  inquire  of  any  one  as  to  the 
consideration  for  the  bills  or  any  of  them.  I  did  not  ask  Lovering 
anything  about  the  consideration.     I  am  not  aware  if  he  had  any 
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interest  in  them.  I  afterwards  advanced  £200  for  them,  i  ref 
to  discount  them.  I  never  bought  any  other  bills  before  from  any 
one  T  made  no  inquiry  as  to  the  consideration.  I  generally  buy 
as  cheap  as  1  can  I  presumed  the  bills  were  bond  fide.  I  have 
received  no  dividend  from  Searby's  estate.  Lovering  gave  me  no 
reason  for  his  having  the  bills.  1  think  I  offered  to  bu)  them,  i 
declined  to  discount  them.  This  was  the  latter  end  of  August.  The 
cheque  I  gave  is  dated  the  31st  August.' 

It  is  to  be  noted  that  the  bills  so  sold  I false  dates,  and  that 

the  sale  so  made  was  in  the  month  of  August,  after  the  I 
which   I   have  called  your  Lordships'  attention  had  indicated  'he 
purpose  of  bankruptcy  by  i  he  drawer  and  acceptor,  and  the  sent  me 
by  which  they  hoped  to  defeat   the  claims  of  creditors.     But  as  we 
have  no  proof  that   Jones  knew  of  the  ante-dating  or  ol   the  c<  rre- 
spondence,  I  do  not  think  that   these  things  can  be  fairly  pn 
against  him.     What  seems  to  me  conclusive  is  his  own  b!  itement 
of  his  own  case.     It  puts,  in  mj  mind,  beyond  dispute,  that  he  i 
have  known  the  embarrassed  circumstances  of  tin    acceptors  and 
the  drawer.     His  inquiries  as  to  Messrs.  Gomersall  led  him  to  the 
conclusion,  he  admits,  that  it  was  "a  very  risky  thing 
these  acceptances ;    and,  as  to  Searby,  the  transaction  il  -  per- 

fectly demonstrative  of  his  insolvent  condition.  This 
him  answerable  for  above  £1700.  and  it  was  purchased,  with  all 
his  liability  upon  it.  for  £200.  The  bills, according  to  Mr.  Lovering's 
account,  had  been  hawked  about  and  nobody  would  have  them  ;  and 
when  the  appellant  took  them,  without  inquiry  or  explana- 
[*  624]  tion,  he  must  have  been  thoroughly  assured  of  the  *  inca- 
pacity of  the  parties  to  meet  their  engagements.  In  his 
affidavit,  he  says  he  was  informed  that  the  acceptors,  although  in 
difficulties,  "  were  possessed  of  assets."  and  he  speculated  on  the 
possibility  of  rendering  those  assets  available  to  the  detriment  of 
bond  fide  creditors.  But  that  very  allegation  tends  to  make  it  plain 
that  he  purchased,  having  no  expectation  of  recovering  against 
Searby,  and  he  had  none,  because  the  circumstances  satisfied  bun, 
as  they  must  have  satisfied  any  reasonable  being,  that  Searby  would 
not  be  able  to  discharge  his  liabilities. 

Assuming,  then,  that  the  appellant  had  knowledge  of  the  insolv- 
ency of  the  acceptors  and  the  drawer,  what  was  the  nature  of  the 
transaction  of  sale  ?  For  a  sum  of  £200.  a  claim  to  £1727  i-  sold, 
and  no  sort  of  reason  is  sought  or  given  for  a  proceeding  so  abuor- 
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mal  and  extraordinary.  Could  any  man  of  intelligence,  —  any 
commercial  man,  —  any  man  conversant  with  bill  transactions, — 
and  such  the  appellant  was,  —  have  failed  to  believe  that  the  offer 

ich  terms  was  (loaded  with  suspicion  and  suggestive  of  fraud? 
Could  any  honest  trader,  disposed  to  realise  advantage  only  from 
just  and  open  dealing,  have  failed  to  inquire  as  to  the  motives 
which  suggested  such  a  strange  proposal,  and  to  seek  some  expla- 
nation th  it  might  reconcile  it  with  fair  play  to  all  concerned  \ 
The  appellant's  hope,  avowedly,  was  to  clutch  a  portion  of  the 
the  bankrupt-,  through  the  transfer  of  securities  of  a  most 
questionable  kind;  and  is  it  unjust  to  him  to  suppose  that  he 
shrank  from  investigation,  because  he  apprehended  that  it  might 
lead  to  discovery  which  would  baulk  him  of  his  object,  and  make 
Ids  claim,  as  a  purchaser  with  notice  of  the  fraud,  inadmissible  in  a 
Court  of  justi 

At  all  events,  he  deliberately  abstained  from  all  inquiry.  He  had 
the  fullest  opportunity  of  making  it.     Lovering,  he  says,  "gave  no 

■  n  for  having  the  bills:"  and   Lovering  never  was  gated 

about  them.  Searby  was  within  his  reach, — "  I  could  have  found 
him,"  he  says,  "if  1  d  ssired  it."  But  he  desired  nothing  of  t he  kind. 
Hi-  did  not  wish  to  ask,  —  how  it  came  to  pass  that  Searby  sold  his 
large  liability  for  a  sum  so  small  '.  He  did  not  desire  to  put  a  ques- 
tion as  to  the  consideration  foT  the  bills;  or  why,  or  where 
they  had  been  concocted,  or  what  would  be  the  *  effect  of  [*625] 
the  transfer  of  them  on  th  •  creditors  of  the  conspiring  in- 
solvents? Any  que  tion  of  the  sort  he  felt  might  get  an  incon- 
venient answer;  and  having  the  fullest  means  of  knowledge,  he 
wilfully  refused  to  obtain  it.  Of  the  reason  of  his  refusal  your 
Lordships  cannot  entertain  a  doubt. 

Very  properly,  reliance  was  placed  by  the  respondent's  counsel 
on  the  inadequacy  of  the  price  offered  for  the  bills,  considered 
as  valid  and  subsisting  securities;   and  it    was  fairly  urged  that 

:  th  criminal  law,  the  purchase  of  goods  at  a  gross  under- 
value is  pregnant  evidence  of  guilty  knowledge,  so,  in  this  case,  the 
buyer  of  bove  £1700  worth  of  securities  for  £200  must  reasonably 
hav  •  such  knowledge  imputed  to  him.     Tt  was  argued  on  the  other 

that  as  no  more  could  be  got  for  them  in  the  market,  the  price 

adequate,  and  that  therefore  such  an  inference  should  not  be 
drawn.  Hut  this  is  a  plain  fallacy.  Tf  other  people  were  wise 
enough  and  honest  enough  to  avoid  a  fraudulent  transaction,  their 
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abstinence  can  hardly  avail  the  man  who  does  not  shrink  from  it, 
in  spite  of  the  flagrant  indicia  of  impropriety. 

My  Lords,  the  law  upon  the  subjecl  is  clear,  and  in  full  ac< 
ance  with  sound  policy  and  common  sense      It  i-  thus  stated  in  ;< 
work  of  \''i\  high  authority:  "A  wild  and  fraudulent  al 
inquiry  into  the  circumstances,  when  they  are  known  to  be  sui 
to  invite  inquiry,  will  (if  a  jury  think  thai  the  abstinence  from  in- 
quiry an>sr  from  a  suspicion  or  belief  that  inquiry  would  disclose 
a  vice  in  the  bills)  amount  to  general  or  implied  notice."1     And 
Lord  Wensleydale  has  said:  "Notice  and  knowledge  mean  not 
merely  express  notice,  bul  knowledge,  or  the  means  of  knowledge, 
to  which  the  party  wilfully  shuts  hi-  eyes.   - 

M  v  Lords,  I  suggest  that  the  case  bef your  Lordships  comes 

plainly  within  the  operation  of  these  principles.  The  circum- 
stances, beyond  all  doubt,  in\  ited  inquiry,  and  made  it,  to  an  honest 
man,  unavoidable.  The  means  of  knowledge  were  in  the  appel- 
lant's power.  Ih' dralt  personally  with  Lovering.  He  had  Searby 
at  his  call.  He  never  questioned  the  one  or  sent  for  the  other. 
His  conducl  was  wholly  inexplicable,  save  on  the  assumption  of 
his  suspicion  or  belief  —  which  any  person  of  ordinary 
[*  62G]  *  sense  and  experience  must  have  entertained  —  that  in- 
quiry would  disclose  a  "vice  in  the  hills."  He  was  deter- 
mined thai  notice  of  that  vice  should  not  be  used  to  deprive  him 
of  his  chance  of  a  dividend,  and  tried  to  avoid  it  by  "wilfully  shut- 
ting his  eyes,"  and  evading  all  inquiry.  My  Lord.-,  he  has  not  suc- 
ceeded. The  legal  principles  to  which  I  have  adverted  govern  the 
case;  and  the  notice  which  they  enable  your  Lordships  to  fix  upon 
him  will  deprive  him  of  profit  from  the  fraud. 

Mere  negligence  might  not  disentitle  him  to  recover.  Mere  in- 
adequacy of  consideration  might  not,  in  certain  circumstances,  bar 
his  claim.  In  spile  of  both,  he  might  have  proved  the  integrity 
of  his  motives  and  the  purity  of  his  conduct.  But,  without  dis- 
regard to  undisputed  facts  (which  seem  to  me  to  make  it  palpable 
that  his  ignorance  was  wilful,  if 'it  was  not,  as  I  believe  it  was. 
only  simulated),  this  transaction  cannot  be  allowed  to  stand,  li 
it  could,  the  creditors  of  an  insolvent  would  never  he  sure  that  he 
might  not,  by  a  trick  at  the  moment  when  his  circumstances  had 
become  most  desperate,  and  when  he  was  actually  preparing  to  go 

1  Byles  on  Bills,  119,  and  cases  there  -  Lord  Wensleydale,  2/ity  v.  Chap- 
cited,  man,  16  M.  &  W.  361. 
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into  bankruptcy,  transfer  the  right  to  prove  on  his  estate  to  a  person 
with  whom  he  had  had  nu  real  dealings,  and  who  had  no  real  claim 
upon  him,  so  ae  to  make  the  dividend  of  legitimate  creditors  in- 
iiate  or  wholly  worthless.  Lord  Justice  Mellish  calls  this 
••  a  new  fraud:"  and  the  invention  of  it  too  characteristic  of  a 
period  which  has  been  dishonourably  marked  by  affairs  of  the 
kind.  With  that  eminenl  and  lamented  Judge  1  think  that  we 
should  be  "very  unworthy  descendants"  of  those  who  have  here- 
tofore administered  our  law,  if  we  allowed  it  to  prevail.  If  we 
ueeded  to  better  the  example  of  those  who  established  the  doc- 
trines which  guard  the  rights  of  creditors,  I  am  sure  your  Lord- 
ships would  no;  hesitate  to  give  ill  —  '  principles  a  salutary 
extension.  But  this  seems  to  me  unnecessary.  The  existing 
law,  strictly  applied  to  the  circumstances  with  which  we  have 
to  deal,  i-  abundantly  sufficient  to  enable  yon  to  do  plain  jus- 
tice by  affirming  the  judgment  of  the  Conn   of  Appeal 

WhetheT  tin'  appellant  should  be  allowed  to  prove  tor  the  1*200 
which  he  paid  to  Lovering,  is  not  now  a  question  for  decision,  as 
tin']-  i-  no  cross-appeal.  The  Lord-  Justices  ruled  that  he  should 
be,  and  whatever  may  !.,•  my  own  impression  of  tin-  matter, 
their  *  decision  in  thai  respect  is  unchallenged,  and  I  shall  [*627] 
say  nothing  of  it. 

On  the  whole,  1  advise  your  Lordships  that  the  judgment  should 
he  affirmed  and  tin'  appeal  dismissed  with  costs. 

Lord   I'.l.  ICKBUEN  :  — 

My  Lord-,  I  am  entirely  of  the  same  opinion.     T  should  be  ex- 
tremely sony  to  say  anything  which  should  cast  doubt   upon  the 
principle  that  a  hill  of  exchange,  or  a  negotiable  instrument  of  that 
table  to  the  fullest  extent  of  its  kind.    The  negotiation 

of  these  bills  of  exchange,  in  a  mercantile  country  like  this,  is  of 
very  great  value.  I  take  it  to  he  perfectly  clear  that  when  a  hill 
of  exchange  is  (as  these  hills  of  exchange  are)  on  the  face  of  it  a 
good  bill,  and  there  i-  nothing  on  the  face  of  it  to  show  the  con- 
trary, it  prima   facie  imports  value;  prima  facie  a  hill  of  exchange1 

is  a  good  hill  of  exchange,  and  it  is  n ssary  to  -how  the  contrary. 

I  take  it  that  even  if  the  contrary  is  shown,  if  it  can  he  shown  that 
a  hill  of  exchange  in  it-  inception  was  not  a  good  hill  of  exchange. 
and  thai  originally  it  was  obtained  by  fraud,  yet  a  person  who  has 
taken  it  bona  fiih  ami  for  value  is  entitled  to  sue  upon  it  if  the 
par;  dvent,  and  is  entitled  in  a  case  of  bankruptcy  to  prove 
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upon  it, even  though  it  is  shown  that  there  was  an  infirmitj  <<r 
vice  in  the  title  oi  ome  of  til"-'-  persons  who  passed  it,  unless  the 
knowledge  of  thai  vice  is  broughl  home  to  him  w  1 1 « •  took  it. 

But,  then,  1  think  ii  is  clear  both  upon  the  authorities,  and  i 
as  it  seems  to  uie,  upon  good  sense  thai  when  it  U  shown  that  n 
bill  of  exchange  wa  a  fraudulent  one,  or  an  illegal  om 
one,  in  any  one  of  those  cases  it  being  known  thai  the  p<  rson  who 
holds  it  was  a  partj  to  thai  fraud,  to  that  illegality,  or  to  that 
theft,  and  therefore  could  not  sue  upon  it  himself,  the  presump- 
tion is  -ii  strong  thai  he  would  pari  with  it  to  somebody  who 
could  sue  For  him  thai  thai  shifts  the  burden.  Then,  instead  of 
the  bill  of  exchange  being  prim  ( facu  good,  as  it  otherwise  would 
he.  so  that   tin'  person   holding  it    is  entitled  t<>  reci  ;i   it 

without  proof  <>i  more,  that  shin s  the  burden.      Thai  □  de- 

cided over  jiikI  over  again.     The  consequence  is,  thai  tin-  man  who 

sues  has  in  th.it  case  the  onus  upon  him  to  prove  that  he 
[*  62s]   *  gave   value.      I    should   hi-   unwilling    to   say   precisely 

whether  it   -hilts  the  onus  upon  him  to  show  thai 
value  bond  fide,  so  that,  although  In-  gave  value  h<-  mi. 
affirmative  evidence   to  -how  that    he  was  doing  it   honestly,  <>r 
whether  the  onus  of  proving  that  he  is  dishonest,  of  that  lie  had 
notice  of  things  that   were  dishonest,  remains  <>n  the  other  side, 
although  he  is  bound  to  prove  value.      Tin-  language  ot  the  "imita- 
tion front  Mr.  Baron  Parke  would  seem  to  show  that  the  on% 
to  both  is  shifted  :  but   I  do  not  think  that  lias  ever  been  decided, 
nor  do  I  think  it  is  necessary  to  decide  it   in  tin-  present  case.     I 
have  no  doubt  that  in  proving  vain.-,  it  may  be  proved  that  he  him- 
self took  the  hill  under  such  circumstances,  that  although  he  gave 
value  he  could  not  sue  upon  it. 

Farther,  my  Lords,  I  think  it  is  right  to  say  that  T  consider  it  to 
lie  fully  and  thoroughly  established  that  if  value  he  given  for  a 
lull  of  exchange,  it  is  not  enough  to  show  that  there  was  care] 
ness,  negligence,  or  foolishness  in  not  suspecting  that  the  hill 
wrong,  when  there  were  circumstances  which  might  have  led  a 
man  to  suspect  that.  All  these  are  matters  which  tend  to  show 
that  there  was  dishonesty  in  not  doing  it.  hut  they  do  not  in  them- 
selves make  a  defence  to  an  action  upon  a  bill  of  exchange.  I  take 
it  that  in  order  to  make  such  a  defence,  whether  in  the  case  of 
a  party  who  is  solvent  and  sui  juris,  or  when  it  is  sou-lit  to  be 
proved  against  the  estate  of  a  bankrupt,  it  is  necessary  to  show  that 
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the  person  who  gave  value  for  the  bill,  whether  the  value  given  be 
.  s  11.  was  affected  with  notice  that  there  was  something 
wrong  about  it  when  he  took  it.  1  do  not  think  it  is  necessary 
that  he  should  haw  notice  of  what  the  particular  wrong  was.  If  a 
in  in ,  knowing  that  a  bill  was  in  the  hands  of  a  person  who  had 
no  right  to  ir.  should  happen  to  think  that  perhaps  the  man  had 
stolen  it,  when  if  he  had  known  the  real  truth  he  would  have 
found,  not  that  the  man  had  stolen  it.  but  that  he  had  obtained  it 
by  false  pretences,  I  think  that  would  not  make  any  difference  if 
he  knew  that  there  was  something  wrong  about  it  and  took  it.  If 
he  takes  it  in  that  way  he  takes  it  at  his  periL 

But  then  I  think  that  such  evidence  of  carelessness  or  blindness 
as   I   have  referred  to  may  with  other  evideu  ;ood  evid 

upon  the  question  which,  I  take  it,  is  the  real  one,  whether 
he  did  *  know  th.it  there  was  something  wrong  in  it.     If  [*  629] 

is  (if  I   may  use  the  phrase)  honestly  blundering  and 
careless,  and  so  took  a  bill  of  exchange  or  a  bank-note  when  he 

ought  not  to  have  taken  it.  still  he  would  1 ntitled  to  recover.     But 

if  the  facts  and  circumstances  are  such  that  the  jury,  or  whoever 
has  to  try  the  question,  came  to  the  conclusion  that  he  was  not 
honestly  blundering  and  careless,  but  that  he  must  have  had  a 
suspicion  that  there  was  something  wrong,  and  that  he  refrained 
from  asking  questions,  not  because  he  was  an  honest  blunderer  or 
a  stupid  man,  but  1»-  thought  in  his  own   secret   mind        I 

suspect  there  i-  something  wrong,  and  if  I  ask  questions  and  make 
farther  inquiry,  it  will  no  longer  ho  my  suspecting  it,  but  my 
knowing  ir,  and  then  I  shall  not  be  able  to  recover  —  I  think 
that  is  dishonesty.  I  think,  my  Lords,  that  that  is  established, 
not   only  by  good  sense  ami  reason,  hut  by  tie'  authority  of  tie; 

■  :isid\vs. 

Now,  my   Lords,   I   pass   from   tin-  general  question  to  the  par- 
ticul  •    H-.     These  hills  of  exchange  would  seem  to  be 

:  exchange;  there  is  nothing  wrong  upon  the  fare  of 
them,  but  although  they  purport  to  be  drawn  as  good  bills  would 
be  drawn,  yet  the  external  evidence  proves  beyond  all  doubt  (I 
will  not  trouble  your  Lord-hip-  by  repeating  the  letters  which 
en  read)  that  al  the  time  these  bills  were  drawn,  and  at 
the  time  they  were  Indorsed,  Searby  the  drawer,  and  Gomersall 
the  acceptor  were  both  intending  to  become  bankrupts,  not  simply 
that  they  were  both  insolvent  ami  likely  to  become  bankrupts,  hut 
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that  they  had  ii  actively  in  their  minds  that    they  were  goinj 
become  bankrupts,  and   they  l>.>th   were  aware  and    knew   that  it 
they  could  put  these  bills  of  exchange  in  issue,  and  get  1 1 1< - m  cir- 
culated into  the  hands  of  an   honest   holder  (of  course  they  would 
have  preferred  that   it  should  bean  honest   holder  rather  than  a 
dishonest  one),  that   man  would  come,  Dot   upon  them  personally, 
but   upon  the  estate  after  they  were   bankrupts,  and   take  away 
from  their  creditors  as  many  shillings  in  the  pound  ol  the  . 
the  dividend  would  amount  to  upon  the  nominal  amount  i 
liilK  and  not  ii]»<Mi  the  sum  actually  advanced  on  them. 

There  was  an  elaborate  discussion  of  the  matter  by  the  l  itr 
Lord  Justice  Mellish,  for  whom  no  one  can  have  a  greater  res]  act 
than  I  have,  to  prove  that   such  being  the  transaction  it  could 

possibly  stand  in  a  Court  of  Bankruptcy  ;  t"  show  t'iat 
;0]  such  a  bill  '  could  have  been  proved  neither  by  Searb)  nor 
by  any  one  to  whom,  in  contemplation  oi  bankruptcy 
1  consider  that  a  material  element),  it  was  issued  in  order  that  he 
might,  advancing  a  small  sum  upon  it,  get  from  tin*  dividends  in 
the  Court  of  Bankruptcy  the  full  nominal  amount  of  the  bills. 
There_ was  an  elaborate  argument  to  show  that  that  would  have 
been  a  fraud  upon  the  bankruptcy  laws,  and  that  the  bills  could 
not  have  been  allowed  to  be  proved,  either  in  the  hands  • 
or  of  any  one  who  took  them  with  notice  that  there  was  something 
wrong  about  the  bills,  the  notice  being  in  the  manner  and  to  the 
extent  1  have  already  mentioned.  No  one  who  took  with  m 
could  sue;  that  must  be  the  result.  It  did  not  require,  1  think. 
so  much  elaborate  argument  to  show  that,  but  1  have  not  the 
slightest  hesitation  in  advising  the  House  to  affirm  in  that  particu- 
lar the  judgment  of  the  Court  below. 

Then,  my  Lords,  comes  the  important  question,  i-  then-  enough 
hero  to  show  that  Jones,  who  gave  £200  upon  these  bills,  the 
nominal  amount  of  which  was  £1727,  had  notice  to  the  extent  to 
which,  as  I  have  mentioned,  notice  must  be  proved  that  there  was 
something  wrong  about  the  bills;  that  they  could  not  have  been 
proved  against  the  estate  of  GomersaH  by  Searby,  the  holder,  and 
that  they  were  brought  to  him  to  get  a  small  sum  for  them, 
because  they  could  not  have  ben  issued  without  '.  "Was  there 
enough  to  lead  -Tones  to  a  suspicion  of  that,  and  therefore  to  call 
upon  him  to  make  inquiries,  or  if  he  did  not  make  inquiries,  was 
there  enough  to  show  that  that  must  have  been  wilful  on  his  part. 
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and  because  he  thought  that  if  lie  did  make  inquiries  the  result 
would  be  unfavourable?     1  think   it  is   necessary  to  go  as  far  as 

that,  and  I  think  the  evidence  amply  goes  as  far  as  that  in  this 

Mr.  Jones  gives  two  accounts  of  his  purchase  of  the  bills.  One 
of  them  is  in  his  second  affidavit,  where  he  says  that  the  bills 
"were  brought  to  me,"  "  and  offered  tome  fur  discount,  and  from 
inquiries  I  then  made  I  received  information  that  the  acceptors 
w«..ld  be  unable  bq  pay  the  said  bills  in  full  as  they  were  in  diffi- 
culties, but  that  they  were  possessed  of  assets,  and  that  there  was 
a  faw  prospect  of  my  bsing  able  to  obtain  payment  oi'  parts  of  the 
amount  made  payable  by  the  said  bills.  The  bills  were  left  in  my 
hai,ds  for  a  few  davs,  and  on  the  31st  of  August  last  1  agreed  to 
purchase  the  same  for  the  sum  of  £200."  I  read  that,  my 
Lords,  '  because  it  seems  to  me  that  Mr.  Jones  there  states,  [*631] 
without  disguise,  the  important  and  material  fact  that  he 
was  aware  that  G-omersal]  vv  Co.'s  bankruptcy  was  in  contempla- 
tion, that  he  was  aware  that  they  had  assets,  that  he  was  aware 
that  lie  would  ur'-t  his  share  of  the  dividends  upon  the  full  amount 
of  the  hills  of  exchange,  namely,  £1750,  and  that  he  thought  that 
would  be  enough  t"  repay  him  tin-  £200,  and  certainly,  therefore, 
he  was  quit  of  that  material  and  cardinal  fact  that  the 

bill i  were  issued  and  discounted  in  contemplation  of  bankruptcy. 
Wi  en  he  is  examined  viva  vom  In-  says:  "The  hills  were  brought 
tome,  the  bills  were  left  with  me  for  a  day  or  two  that  I  might 
•  inquiries  ahum  them.  I  did  so.  I  never  saw  Searby  to  my 
knowledge  at  that  time.  I  did  not  want  him.  and  I  did  not  ask 
Mr.  I.  tvering  about  him.  I  could  have  found  him  if  I  desired  it." 
Thm  lc  goes  "ii  after  a  little  while  and  says :  "  I  made  no  inquiries 
of  any  one  as  to  the  consideration  for  the  bills,  or  any  of  them. 
I  not  ask  Lovering  anything  about  the  consideration,  [am 
lot  aware  if  he  had  any  interest  in  them.  I  afterwards  advanced 
£200  for  them.  I  refused  to  discount  them.  1  never  bought  any 
Htlcr  bills  before  from  any  one.  1  made  no  inquiry  as  to  the  con- 
sideration. I  generally  buy  as  cheap  as  I  can.  I  presumed  the 
bills  were,  bond  fide.  I  have  received  no  dividend  from  Searby's 
Lovering  gave  me  no  reason  for  his  having  the  bills." 

Now,  my  Lords,  in  an  ordinary  ease  a  man  is  entitled  to  presume 
a  bill  to  be  bond  fide,  but  I  think  it  becomes  a  question  whether, 
under  the  circumstances  which  tin's  statement  discloses,  Jones  had 
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a  right  to  presume  that  the  bills-were  bond  fide,  and  whether  he 
did  not  really  know  that  if  be  inquired  into  them,  or  spoke  to 
Searby,  or  inquired  of  anybody  else  about  Searby,  lie  would  have 
been  confirmed  in  what  he  himself  suspected,  thai  the  bills  were 
not  bond  fide.  Consequently,  although  it'  Searby  had  gol  an  lion- 
est,  ignorant,  innocenl  man  without  knowledge  to  give  value  for 
them  that  man  would  have  been  able  to  prove,  yel  he,  Jones, 
would  be  then  fixed  with  clear  knowledge  which  would  prevent 
him  from  being  a  person  entitled  to  recover,  and  therefore  he 
abstains  from  making  inquiries. 

J  think,  my  Lords,  that  since  the  repeal  of  the  Usury 
£* 632]  Laws  we*can  never  inquire  into  the  question  as  to  how 
much  was  given  for  a  bill,  and  if  Searby  was  in  such  a 
position  that  he  could  have  proved  against  the  estate  it  would  have 
been  no  objection  at  all  thai  he  conveyed  these  bills  to  another 
for  a  nominal  amount,  that  he  sold  Kills  nominally  amounting 
to  £1727  for  £200.  Although  1  think  that  could  not  have  been 
inquired  into,  yet  the  amount  given  in  comparison  with  the  appar- 
ent value  is  an  important  piece  of  evidence  guiding  us  to  a  conclu- 
sion as  to  whether  or  not  it  was  a  bond  fide  transaction.  I  am  sure 
of  this,  that  in  criminal  cases  the  general  evidence  that  is  given  to 
show  that  the  receiver  of  goods  which  were  stolen  knew  that  they 
were  stolen  is  that  he  has  given  a  great  undervalue  for  thein. 
That  is  not  by  any  means  conclusive,  because  it  may  very  well  be 
that  he  has  given  the  undervalue  under  circumstances  which  do 
not  suffice  to  prove  that  he  had  a  felonious  intention,  or  a  felonious 
knowledge,  which  would  lie  required  to  make  him  guilty,  in  like 
manner,  I  think  if  it  is  shown  that  a  considerahle  undervalue  was 
given  for  bills,  although  that  alone  would  probably  not  he  suffi- 
cient, it  is  an  element,  and  an  important  element,  in  considering 
whether  the  man  who  gave  that  undervalue  was  bond  fide  doing  it 
because  he  was  in  honest  blundering  and  stupidity  taking  the 
thing  without  knowing  that  he  was  committing  or  assisting  in 
fraud,  or  because  he  had  a  suspicion  that  he  would  deprive  himself 
of  a  good  bargain  if  he  made  too  much  inquiry  and  so  had  it 
brought  home  to  him  that  there  wras  fraud. 

My  Lords,  with  regard  to  this  I  do  not  know  that  I  can  do 
better  than  refer  to  what  the  late  Lord  Justice  Mellish  says  about 
these  particular  circumstances,  1  Ch.  I).  at  p.  145  ;  45  L.  J.  Bankr. 
6.     He  says  that  Mr.  Jones  "  manifestly  knew  that  both  parties  " 
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(the  drawer  and  the  acceptor)  "  were  hopelessly  insolvent,  probably 
that  the  drawer  could  pay  nothing  at  all;  but  that  the  acceptors, 
although  likely  to  become  bankrupts,  had  assets  sufficient  to  pay  a 
dividend."  I  have  always  pointed  out,  and  I  wish  to  repeat  it, 
that  in  my  mind  the  fact  that  these  bills  were  issued  for  discount 
in  contemplation  of  bankruptcy,  and  that  tin-  discounter  knew  that 
it  was  in  contemplation  of  bankruptcy,  is  of  extreme  importance. 
Then  he  goes  on  :  "  What  right  had  he  to  suppose  that  an 
utterly  insolvent  *  drawer"  (that  is,  Searby), —  "a  man  who  [*  633] 
would  do  such  a  thing  as  sell  bills  for  <£200,  and  in  a  short 
time  afterwards  have  a  claim  against  him  for  £1700  —  would  have 
kept  these  bills  in  his  possession  for  two  or  three  months  after 
they  were  drawn,  never  receiving  any  money  at  all  upon  them,  if 
In- had  had  a  good  claim  as  against  the  acceptor?"  "It  appears 
to  me,"  says  the  late  Lord  Justii  e,  "that  if  Jones  had  not  abso- 
lutely shut  his  eyes,  there  was  sufficient  for  him  to  come  to  the 
conclusion,  looking  to  the  state  of  both  these  parties,  that  these 
bills  were  drawn  for  the  purpose  of  enabling  them  recklessly  to 
raise  money  on  the  eve  of  bankruptcy."  I  am  entirely  of  the  same 
opinion,  and  I  think  that,  taking  the  win  do  of  the  circumstances 
together,  particularly  the  fact  that  he  knew  they  were  issued  in 
contemplation  of  bankruptcy,  the  fact  that  he  calculated  the  price 
upon  what  he  supposed  would  be  the  amount  of  dividend  that  he 
should  receive  upon  the  whole  amount  of  the  £1727,  and  that, 
apparently  (though  the  evidence  is  slight  upon  that  point),  the 
amount  of  that  dividend  would  have  been  about  three  times  what 
he  paid;  taking  all  these  things  together,  and  seeing  how  very 
improbable  it  wns  that  the  bills  should  be  discounted  in  the  way 
that  they  were,  honestly,  by  a  person  who  had  a  right  to  prove 
against    the  estate,  —  taking  all   these  things   together,  I  come  to 

stly  the  same  conclusion  that  was  arrived  at  by  the  Court  of 
Appeal  below,  that  the  circumstances  were  such  as  to  produce  the 
conviction  that  his  refraining  from  making  farther  inquiry,  not 
necessarily  of  Searby,  but  of  anybody  about  Searby,  can  be  attrib- 
uted to   nothing  else  than  a   suspicion  in  his  mind  that  something 

wrong  about  the  bills,  and  that  if  he  inquired  farther  he  would 
be  fixed  with  clear  and  conclusive  notice  and  knowledge  that  the 
bills  were  wrong,  and  that,  therefore,  he  could  not  get  a  dividend 
upon  them.  X<>w  it  is  proved  in  fact  that  the  bills  were  wrong,  so 
that  if  he  had  notice  he   could  not   <fet  a  dividend.     Under  these 
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circumstances    I   think   that  the -decision  of  the  Court  below  was 
quite  right,  and  I  consequently  agree  in  the  judgment  proposed 

1  have  only  farther  to  add  a  word  or  two  on  the  poinl   that  the 
notice  of  objection  to  the  proof  given  by  the  trustee  was  not   suffi- 
cient.    I  think,  no  doubt,  there  must   be  Buch  a  notice  as 

|  '  634]  calls  the  '  attenti< \  the  parties  to  the  facl  to  be  pro 

so  thai  they  may  be  prepared  to  meet  it,  but  I  think  that 
this  notice  was  amply  sufficient  to  Bhow  to  everybody  who  read  it 
that  the  poinl  to  be  disputed  was  this,  Was  Mr.  Jones,  who  took 
these  bills,  a  bond  fide  holder  for  value  in  such  a  manner  that  he 
could  have  sued  upon  them  if  the  parties  had  been  solvent,  or  could 
prove  upon  them  in  case  of  bankruptcy  \  And  the  course  of  the 
evidence  shows  that  thej  so  understood  it,  and  that  the  parties 
brought  their  proof  accordingly. 

Lord   ( rOEDON  :  — 

My  Lords,  1  quite  concur  in  the  views  which  have  been  expressed 
l>\  your  Lordships,  and  I  think  it  very  satisfactory  indeed  that  we 
feel  not  the  slightest  difficulty  in  affirming  the  judgment  of  the 
Lords  Justices.  I  think  it  would  be  a  very  serious  thing  f<<r  the 
commercial  world  if  there  should  1"-  any  toleration  of  such  ;  ra< 
as  appear  to  have  been  adopted  by  the  parties  who  are  intere 
in  this  case. 

"When  I  looked  into  the  case  I  thoughl  the  judgment  appeared 
to  be  right,  and  the  only  difficulty  which  suggested  itself  i 
from  the  fact  that  the  learned  Judge  in  Bankruptcy  entertained  a 
different  "view-.  But  I  see  that  the  way  in  which  he  treat-  the 
subject  is  this  :  "If  Mr.  Jones  could  sustain  an  act  inn.  as  no  doubt 
lie  could,  against  the  drawer  and  acceptor  of  these  hills,  he  being 
the  bond  fide  holder  for  valuable  consideration,  then  he  can  prove 
upon  them."  Now  this  is  an  assumption  which  I  venture  to  think 
he  was  scarcely  justified  in  making.  Looking  to  all  the  circum- 
stances, I  doubt  very  much  whether  Jones  could  have  maintained 
any  action  on  the  bills.  Yet  the  whole  scheme  of  the  first  judg- 
ment is  based  upon  that  hypothesis.  I  also  doubt  very  much 
whether,  even  if  he  could  raise  an  action,  he  could  prove  against 
the  estate.  I  think  that  the  state  of  bankruptcy  introduces  some 
new  elements  into  the  consideration  of  such  questions  as  these, 
and  opens  the  door  for  an  investigation  into  the  conduct  of  the 
bankrupt  and  those  who  were  conscient  and  confidant,  as  we 
express  it  in   Scotland,  with   the   bankrupt.     Behaving,  as  they 
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have  behaved,  and  attempting,  as  they  have  attempted,  to  benefit 

by  his  bankruptcy,  I  do  not  think  they  could  have  been  allowed 

the   advantage    they    sought.      Probably    your    Lordships 

would  *  consider  more  carefully  any  suggestions  of  fraud  [*  635] 

<>n   i he   part   of  those  who   were  conscient  and  confidant 

with  the   bankrupt  than   you  would  consider  similar  suggestions 

with  regard  to  third  parties,  or  any  one. 

Now,  in  the  present  case,  the  transactions  between  the  Gomersalls 
and  Searby  really  are  positively  disgraceful.  I  am  not  using,  I 
think,  too  strong  an  expression  when  the  learned  Chief  Judge  in 
Bankruptcy  himself  says:  "I  do  not  wonder  at  the  impression 
made  upon  the  learned  Judge's  mind"  (that  is,  the  County  Court 
.Tu  Ige),  "  when  the  details  of  all  these  nefarious  transactions  came 
out  before  him."  In  a  case  which  produces  the  impression  which 
this  case  did  produce  eveu  upou  the  learned  Chief  Judge,  that  the 
transactions  were  nefarious,  one  feels  anxious  that  Courts  should 
not  allow  themselves  to  be  run  away  with  from  the  true  strict  law 
applicable  to  the  case.  I  have  very  carefully  watched  this  case 
during  the  argumenl  of  Mr.  Marten,  and  have  gone  along  with  a 
greal  deal  of  what  he  said  as  to  the  impolicy  of  doing  anything 
which  would  injure  the  negotiability  of  bills  of  exchange,  which 
for. n  so  valuable  an  element  in  the  credit  of  this  country.  But 
steadily  keeping  that  in  view,  1  venture  to  think  that,  looking  al 
the  facts  of  this  ens,,  we  not  only  have  here  a  case  as  between 
the  Gomersalls  and  Searby  of  gross  fraud,  but  that  any  one  who 
had  notice  of  the  real  facts  ought  to  have  made  minute  inquiries 
inte  al]  the  circumstances  under  which  he  took  the  bills.  If  the 
appi  llanl  took  the  bills  from  Searby,  who  was  op.cn  to  objection, 
and  he  had  notice  of  the  objection,  it  would  apply  to  him.  If  he 
wilfully  abstained  from  making  himself  cognizant  of  the  facts,  it 
may  properly  be  said  that  if  a  man  wilfully  shuts  his  eyes,  so  as  to 
avoid  inquiring  into  the  circumstances  connected  with  such  a 
history  as  this,  the  only  impression  which  can  be  produced  upon 
any  unbiassed  mind  is,  that  he  did  so  because  he  was  afraid  that  if 
he  inquired  into  the  circumstances  he  would  ascertain  what  would 
be  equivalent  to  notice,  destructive  of  any  claim  he  might  after- 
wards  make. 

Order  appealed  from  affirmed,  and  appeal  dismissed  with  costs. 
Lords'  Journal,  26th  June,  1877. 
vol.  iv.— 28 
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ENGLISH    NOT] 

The  filer!   of  this  case,  and    particularly    Lord   Blackb 
menl    is  now  embodied   in  the  Bills  "I    Exchange   Acl     1 
29,  30..  and  90.     In  Tatam  v.  Easier  (  L889),  23  Q.  B.  D.345,  58  L.  J. 
Q    r.  !.".'_',  ii    is,  on  the  former  section,   held  thai    where  evident 
fraud  has  been  given  by  the  defendant,   the    holder    must   prov< 
<inly  thai   value    has    beerj    given,   bul   also    thai    it    has   been  given 
honestly.     Charles,  J.,  observes  (23  Q.  B    D.  349,  58  L.  J.  Q.  B.  434), 
thai   tli"  Art    has  Bettled  the  doubl    expressed    by  Lord    Bla< 
at   p.  426,  supra  (2  App.  Cas.  628),   in  accordance    with    the  opinion 
expressed  (though  nol   decided)    by  thai   learned  Lord;  and  thai  the 
effecl    of  sections  !".•  and  30  is  thai   every  holder  of  a  bill  is  prima' 
facie  to  be  deemed  to  be  a  holder  in  due  course;  bul  when  evidence 
of  fraud  is  given,   he  uiusl   prove  thai   he   is  a  holder  indue  course, 
—  thai   is  to  say,   thai   he  has  given  value  for  the  bill,  and  lias  taken 
it   in  good  faith  as  defined  l>\  section  90. 

AMERICAN    NOTES. 

The  question  of  constructive  notice  of  train!  in  the  inception  of  negotiable 
paper  1ms  been  much  vexed  here  as  well  as  in  England.  The  tesl  in  this 
country  is  noM  geuerally  held  to  be  good  faith,  and  nol  diligence;  mer< 
picious  circumstances  do  nol  pul  the  party  on  inquiry.  Tin-  doctrine  of 
Goodman  v.  Harvey,  1  Ad.  &  Ell.  870,  is  preferred  to  the  older  doctrine  of 
Gill  v.  Cubitt,  3  B.  &  C  166.  Shaw  v.  Railroad  Co.,  101  United  States,  564  : 
Swifl  v.  Tyson,  16  Peters  (United  States  Sup.  it.).  1;  Goodmany.  Simonds, 
20  Howard  (United  States  Sup.  Ct.),  367;  Phekm  v.  Moss,  67  Penn.  St.  62; 
5  Am.  Rep.  102;  Chapman  v.  Roue,  56  Ne*  York.  137;  15  Am.  Rep.  401; 
Mageev.  Badger,  34  New  York,  -JIT:  90  Am  Dec.  691  ;  Seybel  v.  Nat.  Cur- 
rency Bank,  54  New  York.  288;  13  Am.  Rep.  583;  Maidand  \.  Citizens'  Nat. 
Bank,40  Maryland,  540;  17  Am.  Rep.  620;  Credit  Co.  v.  Horn  M.  <"„..:,! 
Connecticut,  357 ;  Hamilton?.  Vought,  •">!  New  Jersey  Law,  190;  Spooners. 
Holmes,  102  Massachusetts,  503 ;  ■'>  Am.  Rep.  491;  Freeman's  Nat.  Bank  v. 
Savery,  127  Massachusetts,  7">;  34  Am.  Rep.  345;  Farrell  v.  Lovett,6S  Maine, 
326;  28  Am.  Rep.  59;  Breckenridge  v.  Lewis,  84  Maine,  349;  30  Am.  St.  I:  p. 
353;  Wittev.  Williams,  8  South  Carolina,  290 ;  28  Am.  Rep.  294;  Kelleyr. 
ley,  45  Wisconsin,  11<>:  "><>  Am.  Rep.697;    Pond  v.  Wa  Agr.  Works, 

■"•(I  [owa,  600;  Greneaux  v.  Wheeler,  6  Texas,  526;  Comstock  v.  Hannah,  76  Illi- 
nois. .":',()  -.  Edwards  v.  Thomas,  66  Missouri,  483  :  Frank  v.  7.  33  Grattan 
(Virginia),  390 ;  First  Nat.  Baal-  v.  Johns,  22  West  Virginia,  520;  16  Am. 
Hep.  506;  Davis  v.  Seeley,  71  Michigan,  21i> :  Merchants  Nat.  Bank  v.  Hanson, 
33  Minnesota,  40;  53  Am.  Rep.  ."i :  Far  v.  Bank,  30  Kansas,  140:  Merchants' 
Bank  v.  McClelland,  9  Colorado,  610;  Murray  v.  Beckwith,  81  Illinois.  4".: 
Kitchen  v.  Loudenback,  48  Ohio  State.  177:  29  Am.  St.  Rep.  540;  Rublee  v. 
Davis,  33  Nebraska,  770  :  29  Am.  St.  Hop.  509. 
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former  decisions  founded  on  the  old  Eng- 
lish doctrine. 

A  S  [here  to  the  old    English  doctrine.     Hunt  v.  Sand/o 

i.  387  :  Adkins  v.  Blak'e,  2  J.  J.  Marshal]  (Kentucky),  40; 
San/ord  v.Norton,  1!  Vermont,  234;  Ormsbei  v.  Howe,'A  Vermont,  182;  41 
Am.  Hep.  841.  in  the  last  case  it  was  held  that  a  note  obtained  by  duress 
and  fraud  i  nd  v-  i  t  sideration,  is  void  in  the  hands  of  one  who  is  a 

al  purchaser  of  the  payee's  notes,  knowing  his  fraudulent  practices  in 
ining  them.     So  a  purchasi  r  was  held  to  be  put  on  inquiry  where  a  note 
was  offered  to  him  bya  stranger  for  much  less  than  its  face,  although  he  knew 
the  make  being  his  town  which  had 

no  ■■  iinl  liis  knowledge  that    it  was  given  for  a  township  right  of 

Farthing  v.  Dark,  1"!'  North  Carolina,  291. 
The  circumstances,  however,  may  bo  strongly  intimate  a  defect  in  the  title 
thai  a  jury  will  be  justified  in  finding  bad  faith.  Cover  v.  Myers,  75  Mary- 
land, I"1'':  32  Am.  St.  Rep.  394;  Hulbert  v.  Douglas,  94  North  Carolina,  122; 
Bank  v  Rider,  58  New  Hampshire,  512.  As,  for  example,  the  payment  of  an 
absurdly  small  consideration.  Johnson  v.  Butler,  ;il  Louisiana  Annual,  776  ; 
!  v.  Jamen,  12  Nebraska,  125;  11  Am.  Rep.  761  ;  Dt  Witt  v.  Perkins;  22 
Wisci  isii  .  173;  Lay  v.  Wissman,  •'!'">  rowa,  305;  Proctor  v.  Cole,  I'M  Indiana, 
373;  Gould  v.  Stevens,  13  Vermont,  125;  5  Am.  Rep.  265;  Collger  v.  Francis, 
2  Baxter  (Tenn.),  123;  Auten  v.  Gruner,  90  Illinois, 300 ;  Chouteau  v.  .-1//V//.  To 
uri,  341;  Millard  v.  Barton,  13  Rhode  Island,  610;  13  Am.  Rep.  51 ; 
Griffith  v.  Shipley,  74  Maryland,  591;  11  Lawyers'  Rep.  Annotated,  105.  This 
doctrine  \\a>  applied  in  a  striking  manner  in  the  recenl  case  of  Canajoharie 
Nat.  Bank  v.  Diefendorf,  123  New  York.  191;  1«»  Lawyers'  Rep.  Annotated, 
*»7ii.  where  notes  were  made  by  a  farmer  known  to  the  cashier,  who  had  never 
engaged  in  business  requiring  the  discounting  of  paper  to  the  amount  in 
question,  and  the  notes  were  executed  two  hundred  miles  away  from  home. 
and  were  presented  for  discount  by  a  stranger,  and  discounted  usuriously 
\\  ithoiit  any  inquiry. 

This  line  of  decisions  is  put  on  the  reasoning  thai  abstinence  from  inquiry 
in  such  circumstances  is  nol  mere  gross  negligence,  bul  is  wilful  or  fraudu- 
lent blindness,  equivalenl  to  bad  faith,  because  "a  bona  fide  owner  would  nol 
throw  away  his  property  for  a  mere  son-."  Bui  in  these  cases  the  considera- 
tion paid  was  ••  utterly  trifling."  In  others  a  discounl  of  three-fifths  or  one- 
half  was  held  nol  conclusive.  Phelan  v.  Moss,  67  Pennsylvania  State,."):): 
a  \im.  Rep.  M)2;  Bailey  v.  Smith,  14  Ohio  State,  102;  84  Am.  Dec.  385;  Can- 
rum  v.  Canfield,  11  Nebraska,  ">,Hi. 

note,  11  Am.  St.  Rep.  309;  1*»  Lawyer-'  Rep.  Annotated,  676. 
Mr.  Bigelow  cites  the  principal  case  (Bills  and  Notes,  p.  442),  and  adopts 
the  doctrine  that  want  of  caution,  however  great,  or  gross  negligence,  as  dis- 
tinguished from  fraudulent  or  wilful  blindness  and  bad  faith,  will  not  affeci 
tic-  title. 
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No.  27.  — SMITH    v.  UNION    BANK    OF    LONDON, 

(c.  a.   1ST.".; 

No.  28.  — NATIONAL    BANK    v.  SILKE. 
(O.   A.   DEO.    10,    1890.) 

RULE. 

A  bill  or  cheque  payable  to  order  or  bearer  cannot 
be  deprived  of  the  negotiable  eharaeter  of  Buch  instru- 
ments, except  by  restrictive  indorsement  or  by  statutory 
provisions  made  for  that  purpose,  exactly  complied  with. 

A  cheque  drawn  payable  to  the  order  of  M.  and  crossed 
'•'account  of  M.  National  Bank."  held  not  to  be  thereby 
made  not  negotiable. 

Smith   v.  Union   Bank   of  London. 

1  Q.  B.  D.  31-36  (s.  c.  45  L.  J.  <,>.  B.  149;  33  L.  T.  557  ;  24  W.  K.  194). 

[31]  Error  from  the  judgment  of  the  Court  of  Queen's  Bench 

in  favour  of  the  defendants  on  a  special  case.     L.  K.   10 
Q.  B.  201;  44  L.  J.  Q.  B.  117. 

Action  to  recover  £21    9s.,  the  amount  of  a  cheque  drawn  by 
Richard  Mills  and  others,  the  directors  of  the  Civil   Service  (' 
operative  Association,  upon  defendants,  a  banking  company,  pay- 
able to  plaintiff's  order,  which  cheque  the  association,  on  the  9th 
of  January,  1S74,  delivered  to  the  plaintiff  in  payment  of  a 
of  £21   9s.  due  from  them  to  him  ;  and  he  accepted  the  cheque  as 
payment  conditionally  on  it  being  honoured,  and  gave  the   i 
ciation  a  receipt  for  the  amount. 

The  plaintiff  indorsed  his  name  on  the  cheque  and  wrote  across 
it  the  name  of  his  bankers,  the  London  and  County  Banking 
Company.  While  the  plaintiffs  servant  was  taking  the  cheque  to 
the  plaintiff's  bankers  it  was  stolen  from  him  and  sold  by 
[*  32]  the  *  thief  to  Robert  Thurger  for  £8  10s.,  who  passed  it 
for  full  value  to  C,  a  customer  of  the  London  and  "West- 
minster Bank,  and  C.  soon  afterwards  paid  it  into  that  bank. 
They  presented  it  to  the  defendants  for  payment,  and  the  defend- 


B.  C.   VOL.  IV.]  SECT.  II. —  NEGOTIATION".  437 

No.  27.  —  Smith  v.  Union  Bank  of  London.  1  Q.  B.  D.  32.  33. 

ants  paid  it  to  the  London  and  Westminster  Bank  and  returned  it 
to  the  drawers. 

At  the  time  the  defendant*  paid  the  cheque  it  was  crossed  with 
the  name  of  the  plaintiff's  bankers,  the  Loudon  and  County  Bank- 
in-  Company,  and  with  two  transverse  lines;  and  such  crossing 
was  made  and  placed  on  the  cheque  by  the  plaintiff  in  such  man- 
ner as  to  form  and  be  a  material  part  of  the  cheque  within  21  & 
'I'l  Vict.  c.  70,  s.  2}  The  name  of  the  London  and  Westminster 
Bank  was  not  written  across  the  cheque  when  it  was  paid  by  the 
defendants. 

The  question  for  the  opinion  of  the  Court  was  whether  the 
plaintiff  is  entitled  to  recover  from  the  defendants  for  so  paying 
the  cheque  or  for  converting  the  same. 

Nov.  8.  J.  Brown,  Q.  C.  (with  him  Collyer),  for  the  plaintiff; 
I ».  Walker,  for  the  defendants. 

"The  arguments  and  cases  cited  wen- 'the  same  as  in  the  [*33] 
Court  below.  Cur.  adv.  vult. 

Nov.  2'.'.  The  judgment  of  the  Court  (Lord  Cairns,  C,  Lord 
Coleridge,  C  J.,  Bramwell,  B.,  and  Brett,  J.,)  was  delivered  by 

Lord  Cairns,  C.  En  this  case  the  facts  are  as  follows  :  Mills  and 
others  drew  a  cheque  on  tie-  defendants  payable  to  the  i  rder  of  the 
plaintiff,  the  plaintiff  received  it,  indorsed  it,  and  wrote  across  i: 
the  name  of  the   London  and  County  Banking  Company.     It  was 

1  21  &  IJt  Vi<  :        79       .  :  "  Whenever  and  without  the  name  <<(  any  hanker,  any 

a  cheque  or  draft  on  any  bauker,  payable  lawful   holder  of   such   cheque   or  draft, 

to  bearer  or  to  order,  on  demand,  shall  be  while  the  same  remains  so  uncrossed,  or 

I  with  the  aame  of  a  banker,  crossed  with  the  words  ' and  company,' or 

or  with  two  tranverse  lines  with  tin-  words  anj  abbreviation  thereof,  without  the  name 

' and  company,' or  any  abbreviation  there-  of  any  hanker,  may  cross  tin-  same  with 

of,  such  crossing  shall  be  deemed  a  materia]  the  name,  of  a  hanker:  ami  whenever  any 

part  of  the  cheque  or  draft, and,  excepl  as  such  cheque  or  draft  shall  he  uncrossed, 

hereafter  mentioned,  shall  uot  he  obliter-  any   such    lawful    holder    may   cross   the 

•■!•  added  to,  or  altered  by  any  person  -aim     •■iiii    the  words  'and  company,'  or 

whomsoever  after  the  issuing  thereof ;  and  any  abbreviation  thereof,  with  or  without 

mker    upon    whom    such    cheque  or  the    name    of    a    hanker,     and    any   such 

draft    shall    lie   drawn   shall   not   pay  such  crossing  as  in  this  section  mentioned  shall 

cheque   or   draft    to   any  other  than   the-  be  deemed  a  material  pari  of  the  cheque 

hanker  with   wh                     such  cheque  or  or  draft,  and  shall    not   he  obliterated,  or 

draft  shall  be  so  crossed,  or  if  tin-  same  added  to.  or  altered  by  any  person  whom- 

be  crossed  as  aforesaid  without  a  banker's  soever  after  the  making  thereof  ;  and  the 

name,  to  any  other  than  a  banker."  hanker  upon  whom   such   cheque  or  draft 

■j    "Whenever  any  such   cheque  shall  be  drawn  shall  not  pay  such  cheque 

or  draft  shall  have  been  issued  uncrossed,  or  draft  to  any  other   than    the    banker 

or  shall   he  crossed   with   tie-  words     and  with   whose    name  such    cheque    or    draft 

company,'   or    any   abbreviation    thereof,  shall  be  so  crossed  as  last  aforesaid." 
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stolen,  never  reached  the  London  and  County  Banking  Company, 
but  came  to  the  hands  of  a  customer  of  the  London  and  Westmin- 
ster Bank  as  a  bond  fide  holder  for  value.  He  paid  it  into  that  hank, 
who  presented  it  to  the  defendants.  They  paid  it.  The  plaintiff 
then  brought  this  action,  treating  himself  as  the  owner  of  the 
cheque,  and  the  defendants  as  having  wrongfully  converted  it,  and 
also  claiming  the  amount  of  it  on  the  ground  that  the  defendants 
have  infringed  to  his  loss  the  statute  21  &  22  Vict.  c.  79.  See  ante, 
p.  437,  n.  (1). 

The  question  is,  whether  any  action  is  maintainable  by  the  plain- 
tiff against  the  defendants. 

It  is  quite  certain  that  before  that  statute  no  action  would  have 
been  maintainable  on  these  facts.  By  the  plaintiff's  indorsement 
in  blank  the  cheque  became  payable  to  bearer,  and  would  have 
continued  payable  to  bearer,  whoever  that  bearer  might  be,  banker 
or  other.  The  crossing  of  the  cheque,  if  without  the  drawer's 
authority,  could  have  no  effect  on  his  mandate  to  his  banker,  if 
with  his  authority  (as  it  may  well  be  taken  to  be,  considering  the 
well-known  usage  of  holders  of  cheques  crossing  them  with  a  bank- 
er's name),  it  would  in  effect  be  the  drawer's  direction  to  the  drawee. 
Still  (before  the  statute)  the  cheque  would  have  remained  a  cheque 
payable  to  bearer,  with,  at  most,  a  direction  to  pay  it  to  no  bearei 
but  a  banker;  or  rather,  according  to  the  cases,  with  only  a  caution 
or  warning  to  the  drawees,  that  care  must  be  used  in  paying  it  to 
any  one  else.  Bellamy  v.  Marjoribanks,  7  Ex.  389  ;  21  L.  J.  Ex.  70  ; 
Carlon  v.  Ireland,  5  E.  &  B.  765  ;  25  L.  J.  Q.  B.  113.  Those 
[*  3.4]  cases,  and  that  of  Simmons  v.  *  Taylor,  2  C.  B.  (N.  S.)  528  ; 
4  C.  B.  (X.  S.)  4G3  ;  27  L.  J.  C.  P.  45,  248,  clearly  show  that, 
whatever  may  have  been  the  effect  of  a  crossing,  the  negotiability 
of  the  cheque  was  not  thereby  restrained.  Then,  have  the  statutes 
restrained  it?  It  is  impossible  to  hold  that  they  have.  There  is 
not  a  word  in  them  to  that  effect,  Their  sole  object  is  to  give  a  di- 
rection to  the  banker  who  is  drawee.  The  first,  19  &  20  Vict,  c.  25, 
recites  that  its  object  is  to  provide  that  drawers  or  holders  of  drafts, 
payable  to  bearer  or  order  on  demand,  may  be  enabled  effectually 
to  direct  the  payment  of  the  same  only  to  or  through  some  banker. 
It  then  enacts  that  the  crossing  shall  have  the  force  of  a  direction 
to  the  bankers  upon  whom  the  cheque  is  drawn,  that  it  is  to  be 
paid  to  or  through  some  banker,  and  the  same  shall  be  payable  only 
to  or  through   sonic   banker.      The  Courts  of  Common   Pleas  and 
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Exchequer  Chamber  in  Simmons  v.  Taylor  both  expressed  opinions 
that  this  did  not  restrain  the   negotiability   of  the  cheque.     The 

other  statute.  21  &  22  Vict.  c.  79,  enacts  this  more  at   large,  with 
provisions  against  obliteration  of  the  crossing.     It  says  the  crossing 

shall  be  deemed  a  material  part  of  the  cheque, bujt  it  says  so  for  tin- 
purpose  of  forbidding  its  obliteration.  The  direction  to  the  drawee, 
as  to  whom  he  is  to  pay  it  to,  remains  the  same.  The  Legislature 
might  have  enacted  that  any  one  taking  a  crossed  cheque  should 
take  it  at  his  peril,  and  get  no  better  title  than  his  transferor  had. 
It  has  not  done  so.  We  cannot  say  that  it  has  by  implication  re- 
strained the  negotiability  of  the  cheque.  "We  must  say,  then,  that 
the  holder  of  the  cheque,  the  customer  of  the  London  and  West- 
minster Bank,  who  presented  it  to  the  defendants,  was  the  lawful 
holder,  entitled  to  retain  it  against  the  plaintiff  and  all  the  world. 
Mr.  Brown,  indeed,  admitted  this.  But  we  have  thought  it  right  to 
examine  into  the  matter,  because,  if  that  admission  is  well  founded, 
our  judgment  must  be  for  the  defendants.  For  if  the  holder  was  a 
lawful  holder,  and  the  plaintiff  never  could  have  procured  payment 
of  the  cheque,  how  is  he  damnified  by  the  defendants  having  paid 
it  ?  Suppose,  instead  of  their  paying  it,  the  holder  had  handed  it  to 
them  for  value,  which  he  might  have  done  had  he  kept  an  account 
with  them.  Or  he  might  have  gone  to  the  drawers  and  exchanged 
this  cheque  for  a  new  one  not  crossed.  But  surely  if  he 
might  have  done  that.  *he  and  the  drawers  might  have  [*35] 
gone  to  the  defendants  and  requested  payment  to  him  not- 
withstanding the  crossing:  as  whatever  may  be  done  indirectly 
may  be  done  directly.  Or  the  holder  might  have  opened  an  account 
with  the  London  and  County  Bank  and  paid  the  cheque  in,  or  got 
some  friend  to  do  so;  and  then  the  defendants  must  hove  paid  it. 
or  dishonoured  it,  and  then  the  drawers  would  be  liable  on  it.  Tt 
never  can  have  been  the  intention  of  the  Legislature  that  matters 
should  be  brought  to  a  dead  lock,  where  the  holder  could  keep  pos- 
session of  the  cheque,  and  yet  be  unable  to  get  payment  by  consent 
of  drawers  and  drawees.  Such  an  enactment  would  leave  tiie  value 
where  it  ought  not  to  be,  viz.  with  the  drawer. 

It  is  asked,  what  then  is  the  effect  of  the  statute  in  enabling  the 
payee  to  cross  a  cheque?  We  think  the  answer  is  easy.  It  imposes 
caution,  at  least,  on  the  bankers.  But,  further,  by  its  express  words 
it  alters  the  mandate,  and  the  customer,  the  drawer,  is  entitled  to 
object  to  being  charged  with  it  if  paid  contrary  to  his  altered  dire  - 
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tii hi.  This  must  often  operate  for  the  benefit  of  the  payee  or  holder 
who  had  crossed  the  cheque.  Further,  if  in  addition  to  the  cheque 
being  crossed,  the  signature  of  the  payee  was  forged,  he  would  retain 
his  property,  as  pointed  out  by  Mr.  Justice  Blackburn,  L  R.,  10 
Q.  B.,  at  p.  296,  and  could  recover  it  from  the  banker  notwith- 
standing 16  &  17  Vict.  c.  59,  s.  19,  which  protects  ;i  banker  paying 
on  a  forged  indorsement. 

The  case  may  be  put  in  another  way.  The  plaintiff  cannot  main- 
tain an  action  for  tin-  conversion  of  the  cheque,  for  he  had  no  prop- 
erty in  it.  He  cannot  maintain  an  action  on  the  ground  that  the 
defendants  have  paid  the  cheque  contrary  to  the  statute,  because, 
though  an  action  lies  by  the  poison  grieved  where  the  provisions  of 
a  statute  have  been  infringed,  yet  thai  is  only  when  those  provisions 
are  for  his  direct  benefit,  and  he  has  sustained  loss  by  their  infringe- 
ment. Here  the  prohibition  of  payment  except  to  a  banker  is  for 
the  direct  benefit  of  the  drawer,  indirectly  only  for  the  benefit  of  any 
holder  of  the  cheque.  The  drawer,  if  any,  is  the  person  grieved. 
As  we  have  shown,  the  plaintiff  is  no  loser  by  the  cheque 
[*  36]  having  been  paid,  as  another  person  had  *  become  the  law- 
ful holder  of  it.  Further,  the  drawers  might  refuse  to  be 
debited  with  it  as  having  been  paid  contrary  to  their  mandate  as 
altered  by  the  statute.  It  cannot  be  that  in  addition  to  this  the 
defendants  are  liable  to  this  action. 

If  the  statute  had  meant  to  prevent  any  person  becoming  lawful 
holder  of  a  crossed  cheque  unless  he  derived  title  through  lawful 
holders,  this  ought  to  have  been,  and  might  easily  have  been,  ex- 
pressed. If  it  meant  that  a  man  might  be  a  lawful  holder,  but  in 
no  way  entitled  to  the  money,  —  a  not  very  intelligible  proposition. 
—  this  ought  to  have  been  expressed. 

We  may  observe  that  s.  2  of  21  &  22  Yict.  c.  79  is  inaccurate. 
It  leaves  out  a  provision  for  a  cheque  crossed  generally  "and  Co." 
or  -;  and  Company." 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 

National  Bank  v.  Silke. 

1891,  1  Q.  B.  435-440  (*.  c.  60  L.  J.  Q.  B.  199  ;  63  L.  T.  787  ;  39  W.  R.  361). 

[436]       Action  by  the  plaintiff's,  as  holders  of  a  cheque  for  £450, 
payable  to  order,  drawn  by  the  defendant,  and  indorsed  to 

the   plaintiff's. 
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At  the  trial  before  Day,  J.,  without  a  jury,  it  appeared  that  on 
April  29,  1889,  the  defendant  drew  on  the  Camden  Town  branch 
of  the  Alliance  Bank  a  cheque  for  £450,  which  he  handed  to  J.  F. 
Moriarty.  The  cheque  ran,  "  Pay  to  the  order  of  J.  F.  Moriarty, 
Esq.,  four  hundred  and  fifty  pounds,"  and  was  crossed  by  the 
drawer,  "  Accouut  of  J.  F.  Moriarty,  Esq.,  National  Bank,  Dublin." 
Moriarty  indorsed  the  cheque,  and  sent  it  to  the  plaintiffs,  the 
Xational  Bank,  at  Dublin,  in  a  letter,  directing  them  to  credit  his 
account  with  that  sum.  His  account  was  then  slightly  overdrawn. 
The  plaintiffs  wrote  acknowledging  the  receipt  of  the  cheque  "  for 
your  credit."  The  cheque  arrived  in  Dublin  on  the  30th,  and  the 
amount  was  at  once  placed  to  Moriarty's  credit,  which  made  a 
balance  of  about  £443  to  his  credit. 

On  the  same  day  the  plaintiffs  sent  the  cheque  to  London  for 
collection.  It  was  presented  at  the  Camden  Town  branch  on  May 
2,  and  was  dishonoured,  the  defendant  having  given  directions  to 
the  bank  not  to  pay  it,  on  the  ground  that  it  had  been  obtained 
from  him  by  false  representation.-.  In  the  meantime  cheques  of 
Moriarty  had  been  paid  by  the  National  Bank,  which  reduced  his 
balance  to  £46  19s. 

On  May  4  the  manager  of  the  plaintiffs'  bank  wrote  to  Moriarty  : 
"  Please  note  that  cheque  £450,  drawn  by  J.  Silke,  has  been  re- 
turned to  us  unpaid,  with  answer,  '  Orders  not  to  pay.'  Please  send 
us  a  remittance  to  take  it  up."  <  )n  the  1 0th  the  cheque  was  again  pre- 
sented at  the  Alliance  Bank,  and  again  returned.  The  plaintiffs,  after 
some  correspondence  with  the  defendant,  commenced  this  action. 

The  learned  Judge  gave  judgment  for  the  plaintiffs.  The  defend- 
ant appealed. 

*  Crump,  Q.  C,  T.  Willes  Chitty,  and  Ernest  Pollock,  for  [*437] 
the  defendant.  The  direction  to  carry  the  amount  of  the 
cheque  to  Moriarty's  account  prevents  it  from  being  negotiable. 
Under  the  Bills  of  Exchange  Act.  1882,  s.  8,  a  bill  is  not  negotiable 
if  it  contains  words  prohibiting  transfer.  Here  the  direction  to 
pay  to  the  account  of  Moriarty,  at  the  National  Bank,  prohibits 
payment  in  any  other  way.  Moriarty,  therefore,  could  not  transf  , 
the  cheque,  and  could  not  make  the  plaintiffs  holders,  so  as  to  entitle 
them  to  sue  upon  it.     The  decision  below  gives  no  effect  to  s.  8.1 

1  By  the  Bills  of  Exchange  Act,  1882  dicating  an  intention  that  it  should  not  lie 
(45  &  46  Vict.  c.  61 ),  s.  8  ;  "  When  a  bill  transferable,  it  is  valid  as  between  the  par- 
contains  words  prohibiting  transfer,  or  in-     ties  thereto,  but  is  not  negotiable." 
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[Lindley,  L.  J.     Docs  this  section  apply  to  cheques?] 

Section  73  shows  that  it  does.  A  cheque  is  a  hill  of  exchange, 
payable  on  demand,  and  there  is  nothing  in  s.  8  to  exclude  from  it 
bills  payable  on  demand.  In  Bellamy  v.  Marjoribanks,  7  Ex.  389, 
21  L.  J.  Ex.  70,  nothing  turned  on  the  words  "  for  account  of  the 
Ai  <  ountant-General."  The  case  went  only  on  the  effect  of  crossing, 
which  has  been  entirely  altered  bystatute.  But  suppose  thecheque 
could  be  negotiated  to  the  hank,  it  was  not  in  fact  negotiated. 
When  a  cheque  is  sent  by  a  customer  to  his  bankers,  he  does  nol 
ask  them  to  discount  it.  He  intends  them  to  receive  the  amount 
and  place  it  to  his  credit. 

[Bowen,  L.J.  How  do  you  distinguish  this  case  from  McLean 
v.  Clydesdale  Banking  Co.,  9  App.  Cas.  95  ?] 

There  the  cheque  was  to  beapplied  in  reduction  of  an  overdrawn 
balance  —  there  was  a  special  contract.     Here  the  bankers  ne 
understood  that  they  were  discounting  the  cheque  so  as  to  make  it 
their  own.     If  they  had,  they  would  not  have  applied  to  Moriarty 
to  take  it  up  when   dishonoured. 

[Bowen,  L.  J.  [s  it  not  to  be  inferred  from  the  facts  that  the 
bankers  were  intended  to  have  such  rights  as  would  protect  them 
in  respect  of  the  advances  they  made  on  the  credit  of  the  cheque  ?] 

No  holder  of  a  negotiable  security  applies  to  the  person  from 
whom  he  received  it ;  he  applies  to  the  person  liable  to  pay. 
[*438]     *Woolf,  Q.C.,  and   Boydell  Houghton,  for  the  plaintiffs, 
were  not  called  on. 

LlNDLEY,  L.  J.  The  defendant  was  a  customer  of  the  Alliance 
Bank  in  London,  and  drew  upon  that  hank  a  cheque  payable  to  the 
order  of  Moriarty.  It  was  crossed  by  the  defendant  with  these 
words:  "Account  of  J.  F.  Moriarty,  Esq.,  National  Bank,  Dublin." 
Moriarty  indorsed  this  cheque  and  sent  it  to  the  plaintiffs,  the 
National  Bank  at  Dublin.  The  plaintiffs  sent  it  to  London  for  col- 
lection, and  it  was  dishonoured.  In  the  meantime  the  amount  had 
been  carried  to  Moriarty's  credit  in  his  account  with  the  plaintiffs,  and 
drawn  upon  by  him.  "When  the  cheque  was  returned  to  the  plaintiffs 
dishonoured,  they  wrote  to  Moriarty  for  funds  to  take  it  up,  and, 
as  he  failed  to  provide  them,  they  commenced  the  present  action 
against  the  defendant,  and  have  recovered  judgment.  From  that 
judgment  the  defendant  has  appealed. 

The  defendant  first  contends  that  by  virtue  of  the  Bills  of 
Exchange  Act,  1882  (45  &  40  Vict.  c.  61),  s.  8,  the  plaintiffs  can- 
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not  sue  upon  this  cheque,  and  that  nobody  but  Moriarty  could 
acquire  any  right  to  sue  upon  it.  I  am  not  satisfied  that  under 
that  Act  a  cheque  payable  to  bearer  or  to  order  can  be  made  nut 
negotiable  except  under  the  provisions  in  ss.  76-82,  as  to  crossed 
cheques.  We  need  not  now  decide  that  point;  for,  assuming  tint 
it  can,  it  is  necessary  in  my  opinion  that  very  plain  words  to  that 
effect  should  be  used.  It  is  most  important  that  a  cheque  should 
not  be  an  embarrassing  document.  I  am  not  satisfied  that  any 
words  other  than  the  words  "  not  negotiable,"  which  are  prescribed 
by  the  Act,  will  be  sufficient  to  make  such  a  cheque  not  negotiable. 
I  will,  however,  assume  without  deciding,  that  s.  To  makes  s.  8 
applicable  to  cheques.  Sect.  8,  sub.-s.  1,  enacts  that  "when  a  bill 
contains  words  prohibiting  transfer  or  indicating  an  intention  that 
it  should  not  be  transferable,  i;  is  valid  as  between  the  parties 
thereto,  but  is  not  negotiable  "  Then  sub-s.  4  says  :  "  A  bill  is  pay- 
able to  order  which  is  expressed  to  be  so  payable,  or  which  is 
expressed  to  be  payable  to  a  particular  person,  and  does  not  con- 
tain words  prohibiting  transferor  indicating  an  intention 
that  it  should  not  *  be  transferable.'  I  will  assume  for  the  [*  430] 
purposes  of  this  case  that  under  those  provisions  you  can 
draw  a  bill  expressed  to  be  payable  to  order  or  to  bearer,  and  yet 
make  it  not  transferable;  though  I  am  disposed  to  think  that  you 
cannot.  But  ii  von  can,  thee  must  be  plain  words  prohibiting 
transfer  or  showing  an  intention  that  the  bill  shall  not  be  transfer- 
able. Ambiguous  word's  will  not  do.  Now  do  the  words  in  the 
present  case  prohibit  transfer  of  the  cheque,  or  indicate  an  inten- 
tion that  it  shall  not  be  transferable  ?  It  cannot  becontended  that 
they  prohibit  transfer,  and  1  do  not  think  that  they  indicate  an 
intention  that  the  cheque  should  not  he  transferable.  They  amount, 
to  nothing  more  than  a  direction  to  the  plaintiffs  to  carry  the 
amount  of  the  cheque  to  Moriarty's  account  when  they  have 
received  it. 

There  only  remains  the  question  whether  the  plaintiffs  are 
holders  of  the  cheque  in  due  course  and  for  value.  The  cheque 
was  sent  to  them  that  they  might  earn  it  to  Moriarty's  credit,  so 
that  he  might  draw  upon  it,  which  lie  did;  and  I  cannot  say  that 
they  held  it  merely  as  agents  to  collect  the  amount  for  him. 

BOWEN,  L.  J.  I  am  of  the  same  opinion,  and  shall  only  add  a 
few  words  on  the  second  point,  whether  the  plaintiffs  are  holders 
of  the  cheque  in   due  course  for  value.     The  case  of   McLean    v 


444  BILL   OF    EXCHANGE. 


Nos.  27,  28.  —  Smith  v.  Union  Bank  of  London ;  National  Bank  v.  Silke.  —  Notes. 

Clydesdale  Banking  Co.     (Notes  to  No.  15,  pp.  328,  329,  supra)  9 
App.  Cas.  95,  makes  that  clear  which  to  a  mercantile  man  would 
have  appeared  clear  without  any  decision,  —  that  if  a  chequ 
paid  Lou  bank  on  the  footing  that  the  amounl   may  at  ono 
drawn  upon,  and   it    is  drawn   upon   accordingly,  the  bank   is   a 
holder  for  value  in  due  course. 

Fry,  L.J.  On  the  second  point,  I  shall  add  nothing.  A- 
regards  the  first  point,  1  am  inclined  to  think  that  s.  8  divides  bills 
into  three  classes,  —  bills  not  uegotiable, bills  payable  to  order,  and 
bills  payable  to  bearer ;  so  that  a  bill  payable  to  ordeT  must  always 
be  negotiable.  But  assuming  thai  a  bill  payable  to  order  can  In- 
made  not  negotiable  under  s.  8,  sub-S.  1,  1  am  clearly  of  opinion 
that  the  words  used  in  the  presenl  case  neither  prohibit 
[*440]  transfer  nor  indicate  au  intention  that  the  *  cheque  should 
not  be  transferable.  .Much  more  definite  words  must  be 
used  to  counteract  the  effect  of  the  cheque  being  expressed  t 
payable  to  order. 

.  ippeal  dismissed. 

ENGLISH    NOTES. 

See  as  to  restrictive  indorsements.  Bills  of  Exchange  Act  1882,  b.  35, 
and  sec  No.  19  and  notes,  pp.  353,  362,  ante. 

The  statutory  provisions,  referred  to  in  the  above  rule  and  now  con- 
tained in  the  Bills  of  Exchange  A.c1  L882,  are  sections  70  and  81,  as  to 
cheques  crossed  "not  negotiable." 

SectionS  (1)  as  to  the  terms  in  which  a  bill  may  be  drawn  so  as  not 
to  he  negotiable,  probably  does  not  apply  to  a  cheque  to  "order,"  or 
"bearer,"  at  all.  Compare  section  8  (2),  and  see  judgment  of  Lind- 
ley,  L.  J.,  p.  442,  supra.  Whether  an  acceptance  of  a  bill  drawn  to 
order  can  be  qualified  (under  s.  19)  so  as  to  render  it  not  negotiable, 
seems  questionable.  The  difficulty,  at  all  events,  of  doing  so  is  exem- 
plified by  the  ease  of  Decroix  v.  Meyer  (C.  A.  1890),  No.  10,  p.  249, 
supra  (25  Q.  B.  D.  343,  59  L.  J.  Q.  B.  538). 


AMERICAN   NOTES. 

The  first  principal  case  is  cited  in  1  Daniel's  Negotiable  Instruments.  §  1 
with  the  observation,  "  The  English  usage  is  not  practised,  that  we  are  aware 
of,  in  the  United  States." 
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Section  III. — Duties  as  to  presentment  (And  notice. 

Xo.   29.  — HEYLYX   v.   ADAMSON. 
(1758.) 
RULE. 

In  an  action  by  an  indorsee  against  an  indorser,  —  the 
plaintiff,  in  the  case  of  a  hill  of  exchange,  must  prove  clue 
diligence  against  the  acceptor,  but  need  not  prove  any 
demand  of  the  drawer  :  in  the  case  of  a  promissory  note, 
he  must  prove  due  diligence  against  the  maker  of  the 
note. 

Heylyn  v.  Adamson. 

2  P.uir.  669-678. 

■  Tins  was  an  action  on  the  case,  uppn  promises.  And  [669] 
the  first  count  in  the  declaration  was  upon  an  inland  bill  of 
exchange,  drawn  by  Robert  Carrick  and  directed  to  William  Dods, 
dated  the  13tb  day  of  March,  L756;  whereby  the  said  Robert  Car- 
rick required  the  said  William  Dods  to  pay  to  the  defendant  or  his 
order  £100  at  forty  days  after  date,  value  received,  as  advised  by 
the  said  Robert  Carrick  ;  which  said  bill  was  indorsed  by  the  said 
defendant  (Eleanor  Adamson)  to  the  said  plaintiffs,  and  was 
accepted  by  the  said  Dods,  but   not  paid  by  him. 

Upon  the  trial  of  this  cause,  before  Lord  Mansfield,  at  the 
sittings  after  the  last  Hilary  term  at  Guildhall,  it  was  proved  on 
the  part  of  the  plaintiffs,  that  the  said  Robert  Carrick  made  the 
bill;  and  that  the  defendant  indorsed  it  to  the  plaintiffs;  and  that 
the  said  William  Duds  accepted  it,  but  afterwards  refused  pay- 
ment; and  that  the  plaintiffs  thereupon,  on  the  day  it  became 
payable,  carried  it  to  be  protested  for  the  non-payment;  and  soon 
afterwards  brought  their  action  thereon  against  the  defendant: 
but  it  did  not  appear  on  the  trial,  that  the  drawer  of  the  bill  had 
any  notice  of  such  non-payment,  or  that  any  demand  of  the 
money  was  ever  made  on  him  before  the  commencement  of  the 
suit. 

It  was  thereupon  objected  by  the  defendant's  counsel,  "That  the 
action  would  not  lie  against  the  defendant  [the  indorser]  until  a 
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demand  of  payment  had  been  made  upon  the  drawer:"  and  as  no 
such  demand   was  proved  to  have  been  made  on  the  drawer,  the 
plaintiffs  ought  therefore  to  he  nonsuited. 

[*  G70]  *  Lord  Mansfield  directed  a  verdict  to  be  given  upon  tin- 
said  first  count,  for  the  plaintiffs,  for  £100  damages  and 
forty  shillings  costs;  subject  to  the  opinion  of  the  court,  "  Whether, 
upon  this  case,  the  plaintiffs  woe  entitled  to  recover." 

A  case  was  accordingly  stated  for  the  opinion  of  the  court,  and 
signed  by  Sir  Richard  Lloyd  for  the  plaintiffs,  and  by  Mr.  Norton 
for  the  defendant. 

The  only  question  was,  whether,  in  an  action  brought  upon  an 
inland  bill  of  exchange,  by  the  indorsee  against  an  indorser,  this 
objection,  "that  no  evidence  was  given  at  the  trial,  (if  notice  In  the 
drawer  of  the  bill,  or  even  of  making  any  inquiry  after  him,"  was 
a  ground  of  nonsuit  ? 

It  was  argued  on  Tuesday  last  (the  14th  instant),  by  Mr.  Ser- 
jeant Davey  for  the  plaintiff,  and  Mr.  Rooke  for  the  defendant. 

Serjeant  Davey  made  a  distinction  between  inland  bills  of  ex- 
change, and  notes  of  hand.  In  the  latter,  the  drawer  is  to  be  tin- 
payer;  in  the  former,  the  drawee  (the  acceptor  of  the  bill)  is  to 
pay  it.  So  that  upon  a  note  of  hand,  the  drawer  of  the  note  is  the 
first  person  t<>  be  resorted  to,  for  payment  but  upon  an  inland 
bill  of  exchange,  the  acceptor  of  the  bill,  not  the  drawer,  is  the 
first  person  to  be  resorted  to,  for  payment  (though  the  drawer 
shall  indeed  stand  as  a  collateral  security  for  his  so  doing).  There- 
fore cases  upon  promissory  notes  are  not  applicable  to  cases  on 
inland  bills  of  exchange.  The  bill-holder  can't  come  upon  the 
drawer  of  the  bill  till  the  person  upon  whom  it  is  drawn  .-hall 
either  refuse  to  accept  it,  or  refuse  payment  after  he  has  once 
accepted  it. 

Every  indorsement  of  a  bill  of  exchange  is  in  the  nature  of  a 
new  bill  of  exchange ;  and  if  there  are  several  indorsers,  they  all 
undertake  "  that  the  drawee  [the  acceptor  of  the  bill]  shall  pay  it." 

The  indorsee  is  a  stranger  to  the  drawer  of  a  bill  of  exchange  ; 
he  is  only  concerned  with  the  acceptor. 

A  bill  of  exchange  may  happen  not  to  be  dated  from  any  certain 
place ;  or  it  may  be  dated  from  a  place  where  the  drawer  does  not 
reside;  as  where  a  traveller,  calling  at  an  inn,  takes  up  money 
there,  and  gives  a  bill  which  is  afterwards  indorsed  by  his  land- 
lord. 
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*  And  it  would  be  vastly  inconvenient  to  all  the  parties  [*  671] 
if  it  should  be  holden  necessary  for  the  indorsee  to  find  out 
or  even  search  for  the  drawer  of  an  inland  bill  of  exchange,  to  give 
him  notice  "  that  the  acceptor  has  refused  payment."  For,  the 
security  may  be  lost  in  the  interim,  whilst  such  search  is  making: 
the  indorser  may  break  before  the  indorsee  may  be  able  to  rind 
the  drawer.  But  the  indorser  may  know  where  to  find  him,  or 
how  to  apply  to  him. 

Six  Chief  Justices  have  been  of  different  opinions  on  this  point : 
three  of  them,  of  one  opinion ;   three,  of  another. 

The  9  &  10  W.  III.  c.  17  was  the  first  Act  that  gives  protests  for 
non-payment  of  inland  bills  of  exchange;  and  the  3  &  4  Ann.  c.  9, 
§§4,  5,  extends  the  protest  to  the  case  of  non-acceptance.  The 
words  of  both  these  Acts  are  remarkable-;  viz.  "That  the  protest 
shall  be  notified  to  the  party  from  whom  the  bill  was  received, 
who  shall  repay  the  same   with   interesl    and  charges." 

The  inconvenience  may  be  the  same  (as  to  this  matter)  upon  an 
inland  bill,  as  upon  a  foreign  hill.  Yet  upon  a  foreign  hill  it  cer- 
tainly is  not  necessary.  In  1  Strange,  441,  Bromley  v.  Frazier,  Tr. 
7(1.  I.  on  a  foreign  bill  of  exchange,  the  Court,  on  mature  deliber- 
ation, held,  "that  a  demand  upon  the  drawer  is  not  necessary,  to 
make  a  charge  upon  the  indorser;  hut  the  indorsee  has  liberty  to 
resort  to  either."  It  was  a  point  then  unsettled.  In  1  Salk.  131, 
133,  there  are,  as  it  is  said  in  1  Strange,  441,  contradictory  opinions 
upon  it;  which  are  professedly  settled  by  that  case  of  Bromley  v. 
Frazier,  as  the  book  declares:  hut  those  contradictory  opinions  are 
upon  inland  bills  of  exchange.  [ndeed,  the  case  of  Bromley  v. 
Frazier  (then  directly  under  consideration)  was  upon  a  foreign 
one:  hut  the  book  goes  on  thus  (which  is  general,  and  equally 
applicable  to  both  sorts  ,  —  "And  as  to  the  notion  that  has  pre- 
vailed, 'that  the  indorser  warrants  only  in  default  of  the  drawer,' 
there  is  no  colour  for  it:  for  every  indorser  is  in  the  nature  of  a 
new  drawer;  and  at  nisi  prius  the  indorsee  is  never  put  to  prove 
the  hand  of  the  first  drawer,  where  the  action  is  against  an  in- 
dorser. The  requiring  a  protest  for  non-acceptance  is  not  because 
a  protest  amounts  to  a  demand;  for  it  is  no  more  than  giving 
notice  to  the  drawer,  to  get  his  effects  out  of  the  hands  of  the 
drawee,  who,  by  the  other's  drawing,  is  supposed  to  have  suffi- 
cient wherewith  to  satisfy  the  bill."  So  that  this  notion  is  here 
exploded,  "  that  the  indorser  of  a  hill  of  exchange  warrants  only 
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in  default  of  the  drawer."     Bui  every  indorser  warrants  against 

the  default  of  the  payer. 
[  '  672]      *  In  the  case  of  ffamerton  v.  Mackrell,  M  10  (I.  II.  B.  I; 
(which  was  subsequent  to  the  case  in   1   Strange,  441)  an 
action   by  the  indorsee  of  a  promissory  note  against  the  indoi 
the  objection  was,  that  it  was  not  alleged  in  the  declaration,  "that 
a  demand  was  made  upon  the  drawer  of  the  note."     And  it  was 
there  liolden  not  necessary  to  be  alleged  in  the  declaration.     15m 
Lord  Haedwioke  mentioned  the  opinions  of  Holt,  Macclesfield, 
Pratt,  Raymond,  Eyre,  and  King.      Eolt,  Eyre,  and  Raymond 
held  it  to  be  necessary:  Macclesfield,  Pratt,  and  King  were  of 
a  contrary  opinion,  viz.,  "that   it    was  not   necessary." 

These  opinions  seem  to  relate  only  to  notes  of  hand:  but  upon 
a  bill  of  exchange,  the  indorsers  are  all  only  promisors  and  under- 
takers for  the  payer  (the  acceptor)  of  the  bill  ;  and  are  not  obliged 
to  look  after  the  original  drawer.  And  fact  and  experience  in 
business  are  agreeable  to  this  position. 

Mr.  Rooke  for  the  defendant,  insisted  that  upon  an  action 
brought  by  the  indorsee  against  an  indorser  of  an  inland  bill  of 
exchange,  the  plaintiff  ought,  at  the  trial,  to  prove  notice  to  and 
demand  of  payment  from  the  drawer  of  the  bill. 

The  indorser  is  only  a  conditional  undertaker  for  the  drawer  of 
the  bill,  who  is  the  first  contractor;  he  stands  as  a  surety  only, 
and  cannot  be  called  upon,  unless  the  drawer  makes  default.  It  is 
like  the  case  of  principal  and  accessory;  where  the  accessory  can- 
not be  tried  before  the  principal:  so  here  the  indorser  cannot  be 
liable  till  the  original  contractor  has  failed  in  performing  his 
contract. 

And  great  inconveniences  might  follow  if  this  was  otherwise. 

There  are  several  authorities  which  fully  prove  that  it  is  necessar]  . 
Cases  in  B.  R  Temp.  W.  III.  244;  Lambert  v.  Oakes  at  Guildhall; 
and  1  Ld.  Raym.  44:3.  Lambert  v.  Oakes,  S.  C,  is  directly  in  point  : 
1  Salk.  126,  pi.  6,  Anon.,  probably  s.  C..1  accordingly:  1  Strange, 
649,  M.  12  G.  I.;  Syderbottom  v.  Smith.  Upon  an  action  against 
the  indorser  of  a  promissory  note,  at  Guildhall,  C.  B.,  Lord  CI 
Justice  Eyre's  opinion  was  accordingly,  "that  the  plaintiff  must 
prove  diligence  to  get  the  money  of  the  drawer ;  the  indorser  only 

1   Lambert  v.   Pack,  1   Salk.   127,  pi.  9,     of  them  are  placed  under  M.  10.  and  the 
seems  clearly  s.  c.     Indeed  they  are,  all     other  two  under  P.  11,  W.  III. 
four,  probably,  the  same  case ;  though  two 
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warranting  on  his  default,"  And  for  want  of  such  proof,  he  di- 
rected the  jury  to  find  for  the  defendant,  2  Strange,  1087  ; 
*  Collins  v.  Butler,  at  Guildhall,  p  r  Lee,  Ch.  Just.  It  was  [*  673] 
ruled  accordingly ;  who  cited  a  case  determined  on  great 
debate,  in  C.  B.,  in  P.  4  G.  II. — Due  diligence  must  be  shown  to 
have  been  used  in  inquiring  after  the  drawer  of  the  bill  of  exchange, 
before  the  money  can  be  recovered  against  the  indorser. 

And  there  is  no  difference  between  a  note  of  hand  and  a  bill  of 
exchange  other  than  that  the  drawer  of  the  note  is  the  express 
promisor,  and  (as  it  were)  both  drawer  and  drawee;  whereas  on  a 
bill  of  exchange  he  is  only  an  implied  promisor.  Indeed  on  a  foreign 
bill  of  exchange  this  notice  and  demand  is  not  necessary,  because 
the  foreign  drawer  is  not  amenable  to  justice  here. 

As  to  the  words  of  the  statutes  of  9,  10  W.  III.  &  3,  4  Ann., 
they  do  not  exclude  the  necessity  of  giving  notice  to  the  drawer; 
though  they  add  an  additional  caution,  "of  giving  notice  to  the 
person  from  whom  the  bill  was  received." 

Mr.  Serjeants  case,  wherein  mention  is  made  of  the  six  Chief 
Justices  differing  in  opinion,  seems  to  be  taken  from  the  3rd  volume 
of  the  Abridgment  of  the  Law. 

Serjeant  Davey,  in  reply.  —  I  agree  that  the  drawer  of  a  bill  of 
exchange  is  only  a  conditional  undertaker  for  the  drawee,  and  so 
also  is  the  indorser  of  a  bill  of  exchange  a  conditional  undertaker 
for  the  drawee.  But  it  does  not  follow  that  the  indorser  of  a  bill 
of  exchange  is  only  a  conditional  undertaker  for  the  drawer. 

The  case  of  Lambert  v.  OaJces  was  upon  a  note  of  hand  (according 
to  Lord  RAYMOND)  and  Lord  Chief  Justice  Holt's  opinion  upon  a 
bill  of  exchange  was  upon  a  case  not  before  him. 

In  the  case  of  Hamerton  v.  MackreU,  Lord  Hardwicke  l  held  it 
not  necessary. 

The  drawee's  place  of  abode  is  always  known  upon  a  bill  of  ex- 
change, but  not  the  drawer's. 

The  Court  gave  no  opinion  at  the  time  of  this  argument  ;  but 
postponed  it,  in  order  to  settle  the  point  with  precision  and 
certainty. 

*  Lord  MANSFIELD  observed  that  the  confusion  seemed  [*  674] 
to  have  arisen  from  its  not  being  settled  "  who  is  the  original 
debtor." 

1  The  Serjeant  had  been  misinformed,     note  of  that  ease)  did  not  give  or  even  in- 
for  Lord   Kahdwicke  (as  appears  by  my     timate  his  own  opinion  upon  that  poiut. 
vor..  iv.  —  29 
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Mr.  Justice  Denison  said  the  case  of  Hawfcerton  \.  Mackrell  wa 
upon  a  writ  of  error,  and  the  judgment  was  affirmed  upon  the  alle- 
gation contained  in  the  declaration  of  a  promise  made  by  the  in- 
dorse]-, which  (upon  a  writ  of  error)  they  considered  as  an  ex]  I 
promise;  but  Lord  II  akdwkjkj:  did  not  give  his  own  opinion  at  all 
upon  what  is  now  the  present  question.  CUB.  Amis'. 

Lord  Mansfield  now  delivered  the  resolution  of  the  Court. 

His  Lordship  said :  He  could  not  persuade  himself  that  there,  had 
really  been  such  a  variety  of  opinions  upon  this  question  at  nisi 
prius,  as  had  been  mentioned  at  the  bar.  I  hit,  however  that  may 
he,  it  must  now  he  determined  upon  the  nature  of  the  transaction, 
general  convenience,  and  the  authority  of  deliberate  resolutions  in 
court. 

A  bill  of  exchange  is  an  order  or  command  to  the  drawee  who 
has,  or  is  supposed  to  have,  effects  of  the  drawer  in  his  hands,  to 
pay.  When  the  drawee;  has  accepted  he  is  the  original  debtor,  and 
due  diligence  must  be  used  in  applying  to  him.  The  drawer  is  onl) 
liable  in  default  of  payment  by  him,  due  diligence  having  been  used  ; 
and  therefore  if  the  acceptor  is  not  called  upon  within  a  reasonable 
time  after  the  bill  is  payable,  and  happens  to  break,  the  drawer  is 
not  liable  at  all. 

Every  man,  therefore,  who  takes  a  bill  of  exchange  must  know 
where  to  call  upon  the  drawee,  and  undertakes  to  demand  the  money 
of  him. 

When  that  bill  of  exchange  is  indorsed  by  the  person  to  whom 
it  was  made  payable,  as  between  the  indorser  and  indorsee,  it  is  a 
new  bill  of  exchange,  and  the  indorser  stands  in  the  place  of  the 
drawer  ;  the  indorsee  undertakes  to  demand  the  money  of  the  drawee. 
If  he  neglects,  and  the  drawee  becomes  insolvent,  the  loss  falls  upon 
himself.  If  the  indorsee  is  diligent,  and  the  drawee  refuses  pay- 
ment, his  immediate  remedy  is  against  the  indorser  ;  and  it  was  very 
properly  observed1  that  the  Act  of  9,  10  W.  III.  requires  notice 
of  the  protest  to  be  given  "  to  the  person  from  whom  the 
[*  675]  *  bill  was  received."  He  may  have  another  remedy  against 
the  first  drawer  as  assignee  to  and  standing  in  the  place  of 
the  indorser. 

The  indorsee  does  not  trust  to  the  credit  of  the  original  drawer : 
he  does  not  know  whether  such  a  person  exists,  or  where  he  lives, 

1  2  Burr.  671  ;  ante.  p.  447. 
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or  whether  his  name  may  have  been  forged.  The  indorser  is  his 
drawer,  and  the  person  to  whom  he  originally  trusted  in  case  the 
drawee  should  not  pay  the  money.  There  is  no  difference  in  this 
respect  between  foreign  and  inland  bills  of  exchange,  except  as  to 
the  degree  of  inconvenience :  all  the  arguments  from  law  and  the 
nature  of  a  transaction  are  exactly  the  same  in  both  cases. 

As  to  foreign  bills  of  exchange,  the  question  was  solemnly  deter- 
mined by  this  Court  upon  very  satisfactory  grounds,  in  the  case  of 
Bromley  v.  Frazier,  1  Strange,  441.  That  was  "  an  action  upon 
the  case  upon  a  foreign  bill  of  exchange  by  the  indorsee  against  the 
indorser  ;  "  and  on  general  demurrer  it  was  objected  "  that  they  had 
not  shown  a  demand  upon  the  drawer,  in  whose  default  only  it  is 
that  the  indorser  warrants."  And  because  "  this  was  a  point  un- 
settled, and  on  which  there  are  contradictory  opinions  in  Salkeld, 
131  &  133,  the  Court  took  time  to  consider  of  it.  And  on  the  second 
argument  they  delivered  their  opinions  :  That  the  declaration  was 
well  enough  ;  for  the  design  of  the  law  of  merchants  in  distinguishing 
these  from  all  other  contracts  by  making  them  assignable  was  for 
the  convenience  of  commerce,  that  they  might  pass  from  hand  to 
hand  in  the  way  of  trade  in  the  same  manner  as  if  they  were  specie. 
Now  to  require  a  demand  upon  the  drawer  will  he  laving  such  a 
•  •h.g  upon  these  hills  as  will  deter  everybody  from  taking  them. 
The  drawer  lives  abroad,  perhaps  in  the  [ndies,  where  the  indorsee 
lias  no  correspondent  to  whom  he  can  send  the  bill  for  a  demand  ; 
or  if  he  could,  yet  the  delay  would  he  so  great  that  nobody  would 
meddle  with  them.  Suppose  it  was  the  case  of  several  indorse- 
ments, must  the  last  indorsee  travel  round  the  world  before  he  can 
fix  his  action  upon  the  man  from  whom  he  received  the  bill?  In 
common  experience,  everybody  knows  that  the  more  indorsements 
a  hill  has,  the  greater  credit  it  bears ;  whereas  if  those  demands  are 
all  necessary  to  be  made,  it  must  naturally  diminish  the  value,  by 
how  much  the  more  difficult  it  renders  the  calling  in  the  money. 
And  as  to  the  notion  that  has  prevailed,  that  the  indorser  warrants 
only  in  default  of  the  drawer,  there  is  no  colour  for  it;  for  every 
indorser  is  in  the  nature  of  a  new  drawer,  and  at  nisi  prius  the  in- 
dorsee is  never  put  to  prove  the  hand  of  the  first  drawer, 
where  the  action  is  *  against  an  indorser.  The  requiring  a  [*  676] 
protest  for  non-acceptance  is  not  because  a  protest  amounts 
to  a  demand  ;  for  it  is  no  more  than  a  giving  notice  to  the  drawer 
to  get  his  effects  out  of  the  hands  of  the  drawee,  who  (by  the  other's 
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drawing)  is  supposed  to  have  sufficient  wherewith  to  satisfy  the 
bill."  Upon  the  whole,  they  declared  themselves  to  be  of  opinion 
"that  in  the  case  of  a  foreign  bill  of  exchange,  a  demand  upon  the 
drawer  is  nol  accessary  to  make  a  charge  upon  the  indorser,  but 
the  indorsee  has  his  liberty  to  resort  to  either  for  the  money;  con- 
sequently the  plaintiff  [they  said]  must  have  judgment." 

Every  inconvenience  here  *[)_■:<■  ted  holds  to  a  great  degree,  and 
every  other  argument  holds  equally  in  the  case  of  inland  bills  of 
exchange. 

We  are  therefore  all  of  opinion  "that  to  entitle  tin-  indorsee  of 
an  inland  bill  <>f  exchange  to  bring  an  action  against  the  indorser, 
upon  failure  of  payment  of  the  drawee,  it  is  not  necessary  to  make 
any  demand  of,  or  inquiry  after,  the  first  drawei 

The  law  is  exactly  the  same  and  fully  settled  upon  the  analogy 
of  promissory  notes  to  bills  of  exchange  ;  which  is  very  clear  when 
the  point  of  resemblance  is  once  fixed. 

While  a  promissory  note  continues  in  its  original  shape  of  a 
promise  from  one  man  to  pay  to  another,  it  hears  no  similitude  t«> 
a  hill  of  exchange.  When  it  is  indorsed,  the  resemblance  begins; 
for  then  it  is  an  order  by  the  indorser  upon  the  maker  of  the  note 
(his  debtor  by  the  note),  to  pay  t<>  the  indorsee.  This  is  the  very 
definition  of  a  bill  of  exchange. 

The  indorser  i->  the  drawer,  the  maker  of  the  note  is  the  acceptor, 
and  the  indorsee  is  the  person  to  whom  it  is  made  payable.  The 
indorser  only  undertakes  in  case  the  maker  of  the  note  does  not 
pay.  The  indorsee  is  bound  to  apply  to  the  maker  of  the  note; 
he  takes  it  upon  that  condition,  and  therefore  must,  in  all  cases, 
know  who  he  is,  and  where  he  lives  ;  and  if  after  the  note  becomes 
payable,  he  is  guilty  of  a  neglect  and  the  maker  becomes  insolvent 
he  loses  the  money  and  cannot  come  upon  the  indorser  at  all. 

Therefore,  before  the  indorsee  of  a  promissory  not"  brings  an  ac- 
tion against  the  indorser,  he  must  show  a  demand  or  due  diligence 
to  get  the  money  from  the  maker  of  the  note, —  just  as  the  person 
to  whom  the  bill  of  exchange  is  made  payable  must  show 
[*  677]  *  a  demand  or  due  diligence  to  get  the  money  from  the  ac- 
ceptor before  he  brings  an  action  against  the  drawer.  This 
was  determined  by  the  whole  Court  of  Common  Pleas,  upon  great 
consideration,  in  Pasch.  4  G.  II.  ;  as  cited  by  my  Lord  Chief  Jus- 
tice Lee  in  the  case  of  Collin*  v.  Butler,  2  Strange,  1087. 

So  that  the  rule  is  exactly  the  same  upon  promissory  notes  as  it 
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is  upon  bills  of  exchange  ;  and  the  confusion  has,  in  part,  arisen 
from  the  maker  of  a  promissory  note  being  called  the  drawer; 
whereas,  by  comparison  to  bills  of  exchange,  the  indorser  is  the 
drawer. 

All  the  authorities,  and  particularly  Lord  Hakhwicke,  in  the 
case  of  ffamerton  v.  Mackrell,  M.  10  G.  II.  (according  to  my 
Brother  DENISON's  state  of  what  his  Lordship  said),  put  promissory 
notes  and  inland  bills  of  exchange  just  upon  the  same  footing  ; 
and  the  statute  expressly  refers  to  inland  bills  of  exchange.  Vide  '■'< 
&  4  Anne,  c.  9. 

But  the  same  law  must  be  applied  to  the  same  reason  ;  to  the 
substantial  resemblance  between  promissory  notes  and  bills  of 
exchange  ;  and  not  to  the  same  sound,  which  is  equally  used  to 
describe  the  makers  of  both. 

My  Lord  Chief  Justice  Holt  is  quoted  as  being  of  opinion,"  that 
in  actions  upon  bills  of  exchange, i1  is  Decessary  to  prove  a  demand 
upon  the  drawer."  Fur  proof  of  this,  the  principal  rase  referred  to 
is  that  of  Lambert  v.  Oakes,  reported  in  three  books,  1  Lord  Ray- 
mond, 1  Salk.  and  12  .Mod. 

In  1  Lord  Raymond,  44.'!,  it  appears  manifestly  that  the  quest  inn 
arose  upon  a  promissory  note.  "  F.  signed  a  note  under  his  hand, 
payable  to  Oakes,  or  his  order  ;  <  lakes  indorsed  it  to  Lambert,  upon 
which  Lambert  brought  the  action  for  the  money  against  Oakes. 
Per  Holt,  C.  J.,  He  ought  to  prove  that  he  had  demanded 
or  done  his  endeavour  t<>  demand  this  money  of  I.'.  before  he  can 
sue  Oakes  upon  the  indorsement.  The  same  law,  if  the  bill  was 
drawn  upon  any  other  person,  payable  to  Oakes  m  order;"  that  is, 
"  A  demand  must  be  made  of  the  person  upon  whom  the  bill  is 
drawn."  And  other  parts  of  the  case  manifestly  show  this  To 
have  been  the  meaning.  For  my  Ford  Chief  Justice  Holt  is 
reported  to  have  said,  "  The  indorsement  will  subject  the  indorser 
to  an  action  ;  because  it  makes  a  new  contract,  in  case  the  per- 
son upon  whom  it  is  drawn  does  not  pay  it."  Again,  "If  th 
indorsee  does  not  demand  the  money  payable  by  the  bill, 
of  the  person  *  upon  whom  it  is  drawn,  in  convenient  [*  678] 
time,  and  afterwards  he  fails,  the  indorser  is  not  liable." 

In  Salkeld,1  the  case  is  confounded  :  it  is  stated  to  be  a  bill  of 

1  1  Salk.  127  (there  called   Lambert  v.  louse  scrap  by  the  same  reporter,  who  was 

Pack),  pi.  'i.     Tin'  report   in   1   Salk.  126,  manifestly  unclear  about  the  ease  (being 

pi  6,  is  much  more  Btrong  and  explicit;  s.  c.  with  pi.  9). 
but  it  is  >hort.  anonymous,  ami  a    mere 
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exchange,  and  "that  the  demand  must  be  made  upon  the  drawer, 
or  him  upon  whom  it  was  drawn."     My  Lord  Chief  Justice  Holt 

had  said  that  a  demand  must  be  made  <>f  tin-  maker  of  a  promis- 
sory note  (calling  him  th<'  drawer);  and  in  the  case  <>f  a  hill  of 
exchange,  of  him  upon  whom  the  hill  is  drawn.  The  report  jum- 
bles both  together,  as  applied  only  to  a  hill  of  exchange;  misled,  ! 
dare  say,  by  the  equivocal  sound  of  the  term  "drawer,"  and  by  the 
Chief  Justice's  reasoning  in  the  fa-oof  a  promissory  note,  from 
the  law  upon  lulls  of  exchange. 

In  1-  Modern,  244,  the  case  is  mistaken  too,  and  stated 
upon  a  hill  of  exchange,  and  as  a  determination  "that  there  must 
ho  a  demand  upon  the  drawer  of  the  hill  of  exchange;"  and  yet 
the  report  itself  -how-  demonstrably  that  what  was  said  by  my 
Lord  Chief  Justice  Holt  was  applied  to  the  maker  of  a  promissory 
note  (calling him  the  drawer).  For  the  report  make-  him  argu< 
"So  if  the  hill  was  drawn  on  any  other  person,  payable  to  Oakes 
or  order;"  which  show-  that  the  case  in  judgment  was  not  a 
hill  drawn  upon  another  person,  hut  payable  only  to  Oakes  by  If. 
himself. 

It  seems  to  me  as  if  Lord  Chief  Justice  HOLT,  in  that  case,  had 
considered  the  drawee  of  a  hill  .if  exchange  in  the  same  light  as 
the  maker  of  a  promissory  note:  hut  loose  and  hasty  not.-,  misled 
by  identity  of  sound,  have  misapplied  what  was  said  of  tin*  drawer 
of  a  promissory  note,  t<«  the  drawer  of  a  hill  of  exchange;  ami  to 
such  a  degree  misapplied  it,  that  two  reports  out  of  the  three1 
have  stated  the  question  as  arising  upon  a  hill  of  exchange;  which 
is  manifestly  otherwise. 

But  be  this  conjecture  as  it  may.  we  are  all  of  opinion,  '•  That  in 
actions  upon  inland  bills  of  exchange,  by  an  indorsee  against  an 
indorser,  the  plaintiff  must  prove  a  demand  of,  or  due  diligence  to 
get  the  money  from  the  drawee  (or  acceptor),  but  need  ma  prove 
any  demand  of  the  drawer  ;  and  that  in  actions  upon  promissory 
notes,  by  an  indorsee  against  the  indorser,  the  plaintiff  must  prove 
a  demand  of,  or  due  diligence  to  get  the  money  from  the  maker  of 
the  note." 

Accordingly  the  rule  was,  That  the  postea  be  delivered  to  the 
plaintiff. 

1  There  seem  to  be  four  reports  of  s.  c.    See  2  Burr,  note,  p.  672,  and  p.  448  n.  $uj>ra. 
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ENGLISH   NOTES. 

Since  the  above  decision  of  Lord  Mansfield,  the  rule  never  appears 
to  have  been  questioned.  It  is  impliedly  embodied  in  the  Bills  of 
Exchange  Act  1882,  sections  b~>  (3)  and  89. 

The  contract  of  the  indorsee,  a^  explained  by  Byles,  J.,  in  SusS  v. 
Fompe  (1860),  8  C.  B.  N.  S.  538,  30  L.  J.  C.  P.  75,  at  p.  78,  is  '•  that 
if  the  drawer  shall  not  at  maturity  pay  the  bill,  he,  the  indorser,  will 
on  due  notice  pay  the  holder  the  sum  which  the  drawee  ought  to  have 
paid,  together  with  such  damages  as  the  law  prescribes  or  allows  as  an 
indemnity." 

The  position  of  the  indorser  as  surety  —  or  quasi  surety — for  the  ac- 
ceptor is  fully  considered  in  the  case  of  Duncan  Fox  &  Co.  v.  North  and 
South  Wales  Bank,  No.  to,  p.  591,  post  (0  App.  Cas.  1,  50  L.  J.  Ch. 
355,  43  L.  T.  706  . 

AMERICAN    NOTES. 

This  distinction  is  well  recognised  in  this  country.  1  Daniel's  Negotiable 
[nstrumei  a,  citing  the  principal  case;  ibid.  §  571.     The  engagement 

of  the  acceptor  and  maker  is  to  pay  on  presentment ;  that  of  the  drawer  and 
indorser  is  to  pay  in  case  of  non-payment  upon  such  presentment  and  not  ice  of 
non-payment.  The  maker  and  acceptor  are  bound,  although  presentment  is  not 
mad.'  at,  the  due  time,  Sims  v.  Nat.  Com.  Bank,  73  Alabama,  251  ;  but  due  pre- 
sent must  be  made,  or  excuse  for  its  omission  shown,  to  hold  drawer  or  in- 
i-.  ( 'ox  v.  Nat.  Bank,  loo  United  States,  71l'  ;  Harvey  v.  Girard Nat.  Bank, 
11!)  Pennsylvania  State,  212.  Demand  must  be  made  of  acceptor;  if  made  of 
any  other  person,  it  is  improper.  Rice  v.  Ragland,  10  Humphreys  (Tennessee), 
545:  53  Am.  Dec.  737.  Indorser  of  a  note  or  bill  is  not  liable  until  payment  has 
been  demanded  of  the  maker  or  acceptor.  Hadduckv.  Murray,  1  New  Hamp- 
shire, llit;  8  Am.  Dec.  13;  Ec/ert  v.  Des  Coudres,  1  Mill  (South  Carolina).' 
•  i!)  ;  12  Am.  Dec.  609.  To  hold  drawer,  due  demand  for  payment  must  he 
made  of  the  acceptor.  Orear  v.  McDonald,  '■>  Gill  (Maryland).  350;  52  Am. 
Dec.  T't-5;  Thatcher  v.  Mills,  1  t  Texas,  13;  65  Am.  Bee.  95;  Adams  v.  Darby, 
28  Missouri,  162;  75  Am.  Dec.  11"»;  Kupfer  v.  Bank  of  Galena,  34  Illinois, 
328  :  Bo  Am.  Ore.  309. 


456  BILL   OF   EXCHANGE. 

No.  30.  —  Ramchurn  Mullick  v.  Luchmeechund  Radakissen,  9  Moore's  P.  C.  —  Rule. 


No.  30.  —  KAMCIIUJtX   MULLICK   v.  LUCHMEECHUND 
RADAKISSEN. 

(1854.) 
RULE. 

In  order  to  charge  the  drawer  upon  a  foreign  (or  other) 
bill  of  exchange  payable  after  sight,  the  holder  must  have 
presented  the  bill  fur  acceptance  within  a  reasonable  time. 

Ramchurn  Mullick  v.  Luchmeechund  Radakissen.1 
'.i  Moore's  P.  < '.  4t;-7o. 

[46]  This  was  an   action  of  assumpsit   on   a    foreign  bill  of 

[*47]  exchange,  brought  by  the  appellant,  as  indorsee,  *  against 
the  respondents,  as  drawers.  The  bill  was  drawn  at  Cal- 
cutta, on  the  16th  of  February,  1848,  for  $37,840  31c,  on  Dent  & 
Co.,  at  Hong  Kong,  in  respect  of  certain  opium  consigned  to  them, 
payable  to  the  respondents,  or  order,  sixty  days  after  sight,  and 
indorsed  by  them  in  blank,  and  delivered  to  Muttyloll  Seal,  and 
by  him  indorsed  to  the  appellant. 

The  bill  was  transmitted  to  Hong  Kong,  and  presented  on  the 
24th  of  October  in  that  year  to  Messrs.  Dent  &  Co.  for  acceptance, 
who  refused  to  accept  the  same,  whereupon  the  bill  was  protested 
in  due  form  at  Hong  Kong,  and  notice  thereof  was  served  on  the 
respondents  at  their  house  of  business  in  Calcutta,  by  the  appel- 
lant. The  respondents,  however,  refused  to  pay  the  amount  due 
on  the  bill,  whereupon  the  appellant,  as  indorsee,  brought  an 
action  of  assumpsit  against  them,  as  drawers  and  indorsers,  in  the 
Supreme  Court  at  Calcutta. 

The  plaintiff  declared  specially  upon  the  bill  of  exchange,  giving 
particulars  as  to  dates'  of  indorsement,  presentation,  &c. 

The  plaintiff   pleaded   inter  alia,  and  by  special   leave,   a  plea 

hereinafter  referred    to    as    the    "  additional  plea,"  to  the 

[49]        effect  that  the  bill  was  not  duly  and  within  a  reasonable 

and  proper  time  presented  to  Messrs.  Dent  &  Co.  for  their 

acceptance  as  in  the  count  alleged. 

1  Present     The  Right  Hon.  Mr.  Baron     and  the  Right  Hon.  Sir  Edward  Ryav. 
Parke,  the  Right  Hon.  Dr.  Ltjshington,     Knt. 
the  Right  Hon.    T.   Pemberton   Leigh, 
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The  cause  came  on  for  trial  on  the  11th  of  August,  1849,  when 
the  Supreme  Court,  after  the  examination  of  witnesses  and  of  the 
documentary  proofs  which  were  put  in  evidence,  found  a 
verdict  for  the  *  respondents  on  the  additional  plea;  and  [*  50] 
a  verdict  for  the  appellant  on  certain  other  issues  ;  and 
found  specially  and  declared,  in  giving  the  verdict,  "  That  the  bill 
of  exchange  was  not  presented  to  the  drawees  within  a  reasonable 
time.  That  there  was  no  proof  of  any  resulting  damage.  That 
it  was  proved  that  the  drawees  were  then  and  still  remained 
solvent,  and  that  there  was  no  proof  of  any  failure  of  any  party 
to  the  bill." 

A  new  trial  was  afterwards  ordered  by  the  Supreme  Court,  on 
tin-  consent  of  both  parties,  and  the  costs  of  the  former  trial  were 
directed  to  form  part  of  the  costs  in  the  cause. 

On  the  21st  of  December,  1850,  the  cause  was  tried  again.  It 
appeared  from  the  evidence  of  the  witnesses,  that  Muttyloll  Seal 
had  the  bill  of  exchange  for  value  from  the  respondents,  on  tin1 
16th  of  February,  L848  ;  and  that  he  took  the  hill,  not  with  a  view 
of  remitting  it  to  China,  hut  of  selling  it  in  Calcutta;  and  that  he 
held  the  bill  until  the  25th  of  duly,  in  that  year,  when  he  sold  it 
to  the  appellant,  who  forwarded  it  for  acceptance,  by  the  China 
mail  steamer  on  the  7th  of  September,  in  that  year;  and  that  the 
bill  arrived  at  Hong  Kong  in  October,  and  was  presented  for  accept- 
ance to  Dent  A-  Co.  on  the  24th  of  that  month,  who  then  refused 
to  accept  it.  Evidence  of  bhe  state  of  the  money  market  at  that 
time  was  given  :  from  which  it  appeared  that  the  early  part  of  the 
year  1848  was  a  period  of  great  commercial  difficulty  and  mis- 
trust in  Calcutta,  and  that  great  difficulty  was  experienced  in 
selling  bills  on  China,  uncovered  by  shipping  documents  accom- 
panying such  hills.     It  was  also  in  evidence  that  Muttyloll 

Seal  had  ineffectually  endeavoured  to  dispose  of  the  [*  51] 
bill  before  he  sold  it  to  the  appellant;  that  there  was  a 
monthly  mail  to  China,  by  a  steam-vessel  leaving  Calcutta  at  the 
beginning  of  each  month,  and  that  the  appellant  held  the  bill  over 
the  departure  of  one  mail,  though  he  forwarded  it  by  the  next.  It 
was  also  in  evidence,  that  there  was  no  definite  custom  or  usage 
m  regard  to  the  time  for  sending  foreign  sight  hills  for  acceptance. 
The  witnesses  all  agreed  that  hut  for  the  state  of  commercial 
affairs,  the  hill  ought  not  to  have  been  kept  so  long  in  hand:  that 
though  bills  on  China  had  been  known  to  have  been  kept  in  hand 
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for  three  or  four  months,  none  were  ever  known  to  be  kept  80  long 
as  five  months.  Evidence  was  also  given  to  show  that  the  respon- 
dent's Gomastahj  by  whom  the  bill  of  exchange  was  drawn,  and 
by  whom  all  the  Calcutta  business  of  the  firm  was  managed,  was 
aware  in  the  month  of  May  that  the  bill  had  not  been  forwarded 
to  Hong  Kong  for  acceptance,  and  that  he  made  no  objection  then 
on  the  score  of  delay;  also  that  Dent  &  Co.  had  all  along  con- 
tinued, and  then  were,  solvent;  and  that  all  parties  were  in  statv 
quo,  no  damage  having  resulted  from  the  delay. 

Upon  this  evidence  the  Supreme  Court  found  a  similar  verdict 
to  that  given  on  the  first  trial,  liberty  being  reservi  d  to  each  of  tin- 
parties  to  move  to  enter  a  verdict  on  the  particular  issues  found 
against  them. 

Accordingly,  on  the  24th  of  December,  1850,  the  appellant  ob- 
tained a  rule  calling  on  the  respondents  to  show  cause  why  the 
verdict  found  for  them  on  the  additional  plea  should  not  be  set 
aside,  and  a  verdict  for  the  appellant  entered  instead,  on 
[  *52]  the  *  following  grounds:  First,  that  the  parties  being 
proved  to  be  in  statv  quo,  and  no  damage  whatever  result- 
ing from  the  delay  in  the  presentment,  the  onus  of  proving  that 
the  delay  was  improper  or  unreasonable  lay  upon  respondents. 
Secondly,  that  even  if  the  onus  was  upon  the  appellant,  he  suffi- 
ciently accounted  for  the  same  ;  or  else  why  a  new  trial  should  not 
be  had  on  the  ground  that  the  ruling  of  the  Court  in  this  respect 
was  in  the  nature  of  a  misdirection  ;  or  else  why  judgment  should 
not  be  entered  for  appellant,  non  obstante  veredicto,  on  the  twelfth 
(or  additional)  plea,  on  the  ground,  that  no  damage  whatever 
was  alleged  therein  to  have  accrued  to  the  respondents,  and 
no  reason  assigned  why  the  drawees  should  not  have  paid  on 
presentment. 

The  respondents  also  obtained  a  rule  as  to  the  issues  which  had 
been  decided  unfavourably  to  them. 

The  rules  were  fully  argued;  and  on  the  14th  of  March,  1851, 
the    Supreme   Court  at   Calcutta   delivered  judgment  discharging 

both  rules. 
[*  59]  *  From  so  much  of  this  judgment  as  discharged  the  ap- 
pellant's rule,  the  present  appeal  was  brought.  A  cross 
appeal  was  also  brought  by  the  respondents  from  the  same  judg- 
ment, so  far  as  it  concerned  the  discharge  of  their  rule.  Both 
appeals  were  set  down  for  hearing  at  the  same  time,  but  the  first 
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appeal  was   the   only  one  argued,  the  decision  of  their  Lordships 
upon  it  rendering  the  heaving  of  the  second  appeal  unnecessary. 

The  Attorney-General  (Sir  Alexander  Cockburn),  Mr.  Bramwell, 
Q.  C,  and  Mr  Leith,  for  the  appellant. 

There  are  two  principal  questions  in  this  case.  First,  whether 
the  hill  was  duly  and  within  a  reasonable  and  proper  time  pre- 
sented for  acceptance ;  and  secondly,  whether,  even  if  it  was  nut  so 
presented,  the  Court  below  having  found  that  the  parties  remained 
in  statu  quo,  and  the  drawees  solvent,  such  delay  in  presentment 
is  ,i  defence  available  to  the  respondents  in  this  action.  There  is 
also  a  question  as  to  the  sufficiency  of  the  additional  plea,  which  it 
may  be  convenient  to  dispose  of  in  the  first  instance.  No  damage 
to  the  respondents  is  averred  by  that  plea  to  have  arisen  by  the 
delay.  The  plea,  therefore,  was  either  bad  for  not  alleging  any 
damage  to  the  respondents  by  the  delay  in  presentment,  or,  if  it  be 
taken  to  contain  any  allegation  to  that  effect  by  implication  from 
the  statement,  that  the  bill  was  not  presented  within  a  reasonahh' 
and  proper  time  in  that  behalf,  then  the  plea  was  not  proved;  or, 
if  the  plea  is  to  be  taken  to  be  no  more  than  a  traverse  of  the 
averment  of  presentment  in  the  plaint,  then  we  submit  that 
sueh  averment  was  proved,  and  that  no  *  question  of  delay  [*  60] 
or  damage  arises.  —  [Mr.  Baron  Parke:  No  doubt  the  plea 
is  informal.  The  real  issue  raised  by  that  plea  is,  whether  the 
presentment  was  within  a  reasonable  time.]  —  Upon  the  first  ques- 
tion, we  submit,  that  the  hill  was,  under  the  circumstances,  proved 
at  the  trial,  and  according  to  the  principle  of  all  the  authorities, 
presented  within  a  reasonable  time  for  acceptance.  It  was  a  foreign 
bill,  dated  the  16th  of  February,  payable  at  Hong  Kong,  sixty  days 
after  sight,  and  the  evidence  shows  that  it  is  the  usual  course  of 
business  to  sell  such  bills  in  open  market,  and  that  such  was  the 
state  of  the  money  market,  that  though  Muttyloll  Seal  made  many 
attempts  to  sell  the  bill,  be  could  not  effect  a  sale  till  the  latter  end 
of  the  month  of  July.  The  bill  was  payable  to  the  respondents' 
order.  Tt  was  no  part  of  the  arrangement  that  the  bill  was  to  be 
forwarded  forthwith  to  Hong  Kong.  It  is  doubtful  whether  there 
is  ;iny  obligation  at  all  upon  the  holder  to  present  a  foreign  bill, 
payable  at  or  after  sight,  within  any  fixed  time  which  can  be  defined 
by  the  term  "  reasonable."  No  criterion  of  what  is  a  "reasonable 
time  "is  to  be  found  in  any  of  the  authorities  upon  this  subject, 
for   they   vary    according  to   the    circumstances    of  each  case.  — 
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[Mr.  Baron  Parke:  All  bills  payable  after  sight  must  be  presented 

in  order  to  fix  the  time  when  the  bill  is  to  run.]  —  It  is  a  mixed 
question  of  fact  and  law,  not  governed  by  any  fixed  rule,  but  to  be 
considered  with  reference  to  all  the  circumstances  which  may  make 
it  reasonable  or  unreasonable  thai  the  party  should  hold  the  bill 
instead  of  sending  it  for  presentment  ami  acceptance.  All  the 
authorities  show,  that  in  the  case  of  ;i  foreign  bill  of  exchange  not 

payable  in  the  country  w  here  it  is  drawn,  you  are  not  bound 
[*61]   *  to  send  it  at  once  for  presentment.     Mellish  v.  Rawdon, 

9  Bing.  416;  Muilman  \.  D'Uguino,2  II.  Bl.  565;  Goupyv. 
Harden,  7  Taunt.  159,17  Et.  R.  478;  Meggadow  v.  Holt,  Vl  Mod. 
15;  1  Show.  :!17;  Butler  v.  Play,  1  Mod.  27;  Terry  v.  Parker,  6 
Ad.  &  E.  502.  In  the  case  of  Straker  v.  Graham,  4  M.  &  \V.  721, 
it  is  true  the  Court  of  Exchequer  held  that  a  bill  of  exchange, 
drawn  on  the  12th  of  August,  in  Newfoundland,  payable  ninety 
days  after  sight  in  England,  which  was  not  presented  for  acceptance 
until  the  16th  of  November,  was  not  presented  for  acceptance 
within  a  reasonable  time;  but  there  was  in  that  ease  no  circum- 
stances proved  in  explanation  of  the  delay,  ami  it  is,  therefore,  dis- 
tinguishable from  the  presenl  case.  The  state  of  the  money  market 
at  Calcutta  is  a  sufficient  explanation  why  the  1*111  was  not  for- 
warded to  Hong  Kong  and  presented  sooner  for  acceptance.  There 
are  two  other  cases,  Prideaux  v.  Collier,  2  Stark.  57,  ami  Hill  v. 
Heap,  2  Dow.  &  Ry.  X.  P.  57.  in  which  it  was  held,  that  present- 
ment on  the  day  the  bill  is  due  is  necessary.  Those  cases,  how- 
ever, are  nisi prius  decisions,  and  relate  to  notices  of  dishonour. 
The  same  rule  as  to  presentment  is  recognised  in  America.  Wallace 
v.  Agry,  4  Mason's  U.  S.  R.  336 ;  s.  c.  5  Mason's  U.  S.  I!.  118; 
Bobinson  v.  Ames,  20  John.  U.  S.  R.  146;  Aymar  v.  Beers,  7 
Cowen's  U.  S.  E.  503;  Story,  "On  Bills  of  Exchange,"  ch.  viii 
§  231.  So,  by  the  French  law,  Pardessus,  Droit  Comm.,  torn.  ii. 
part,  iii.  tit.  ii.  chap.  iv.  sec.  2,  arts.  358-9 ;  Pothier,  Traite  du 
Contrat  de  Change,  torn.  ii.  p.  185   (2d  ed.) —  [Mr.  Baron  Parke: 

By  the  Code  de  Commerce,  Liv.  i.  tit.  8,  s.  11,  presentment 
[*  62]   *  for  acceptance   must  be   made  within   six   months  from 

the  date.] 
Secondly.     The  refusal  of  the  drawees  to  accept  was  not  in  con- 
sequence of  any  delay  in  presentment.     But  if  the  Court  should  be 
of  opinion  that  there  is  a  rule   as   to  presentment   for  acceptance 
within  a  certain  time,  and  that  there  was  in  this  case  unreasonable 
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delay  in  presenting  the  bill,  this  question  then  arises,  whether,  all 
parties  being  in  statu  quo,  and  no  damage  having  accrued  or  proved 
to  have  prison  by  such  delay,  can  the  drawers  avail  themselves  of 
the  want  of  presentment  within  a  reasonable  time,  and  set  up  such 
laches  as  a  defence  to  the  action  ?  Robinson  v.  Hawksford,  9  Q.  B. 
52  ;  15  L.  J.  Q.  B.  377,  is  a  strong  authority  upon  this  point.  That 
was  an  action  against  the  drawer  of  a  cheque  on  a  banker,  and  the 
Court  held,  that  it  was  no  answer  to  such  action,  that  the  cheque 
was  not  presented  in  a  reasonable  time  unless  during  the  delay  the 
fund  had  been  lost  by  the  failure  of  the  banker.  Here  all  the 
parties  were  perfectly  solvent,  from  the  date  of  the  bill  to  the  time 
of  presentment  and  dishonour,  and  we  submit,  upon  all  the  auth- 
orities, that  the  fact  of  delay  of  presentment  without  damage 
having  accrued  did  not  warrant  the  judgment  of  the  Supreme  Court. 
Tt  was  incumbent  upon  tin-  respondents  to  show  that  they  suffered 
damage  in  consequence  of  the  delay. 

Sir  Fitz-Eoy  Kelly,  »,>.('.,  .Mr.  Serjeant  Channell,  and  Mr.  H. 
Clarke,  for  the  respondents. 

The  substantial  question  at  issue  really  is,  whether  the  twelfth, 
or  additional  plea,  constituted  a  good  defence  in  point  of  law  to  the 
action.  It  raises  a  point  of  mercantile  law  involving  a 
question  of  great  *  importance  to  the  mercantile  community,  [*  63] 
and  may  be  considered  under  two  heads.  First.  YVe  sub- 
mit, that  the  Court  below,  sitl  ing  as ;(  jury  to  determine  the  question 
of  fact  arising  out  of  the  ease,  have  come  to  a  just  conclusion  upon 
the  issue,  whether  Muttyloll  Seal  used  due  diligence  in  presenting 
the  bill  in  question  for  acceptance.  Secondly.  We  submit,  thai  as 
the  bill  was  not  presented  within  a  due  and  reasonable  time,  the 
doctrine  contended  for  by  the  appellant,  that  the  drawers  not 
being  prejudiced  or  damaged  by  the  delay  in  the  presentment  of 
the  bill,  he  was  entitled  to  recover,  is  unsupported  by  principle  or 
authority. 

First.  We  utterly  deny  the  proposition  that  a  foreign  bill,  pay- 
able at  or  after  sight,  does  not  require  presentment.  —  [Mr.  Baron 
Parke  :  You  need  not  argue  that  point,  as  the  Court  is  with  you.] 
The  sole  point  then,  upon  this  branch  of  the  case,  is,  whether  tin's 
bill  was  presented  for  acceptance  within  a  reasonable  time.  That 
was  a  question  for  the  jury.  By  the  verdict  entered  for  the  respon- 
dents on  the  twelfth  plea,  it  was  found  by  the  Court,  that  the  pre- 
sentment of  this  bill  for  acceptance  was  not  within  a  reasonable 
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time.  Such  finding  was,we  submit, justified  by  the  evidence, ar,  do 
sufficient  explanation  was  given  for  the  delay  proved.  The  reten- 
tion of  the  l>ill  in  the  possession  of  Muttylol]  Seal  foi  a  period  of 
five  months  and  nine  days  was  an  unreasonable  time.  Melli&li  v. 
Eawdon,  is  referred  to  by  Story  On  Bills  <>f  Exchange,  ch.  viii. 
§  231,  and  its  subsequent  detention  by  the  appellant  is  by  ad  means 

satisfactorily  explained. 
[*  64]        Secondly.     Assuming  that  the  Court,  sitting  as  a  *jury, 

found  correctly,  that  the  delay  was  unreasonable,  the  ques- 
tion then  arises  whether  the  appellant  can  recover,  notwithstanding 
the  delay,  upon  the  assumption  that  the  drawers  were  not  pieju- 
diced  or  damaged  by  the  delay  in  presentment.  Such  an  objection 
cannot  now  be  entertained.  If  the  appellant  intended  to  havr:  re- 
lied upon  it,  it  ought  to  have  been  the  subject  of  a  special  replica- 
tion, or  of  a  special  allegation  in  the  plaint.  —  [Mr.  Baron  Parkb: 
In  Carter  v.  Flower,  16  M.  &  W.  74:; ;  16  L.  J.  Ex.  199,  the  Ex- 
chequer Court  held,  that  if  the  declaration  alleges  notice,  if  in  fact 
notice  was  given,  the  question  of  reasonable  notice  arises.  U  no 
notice  was  given  the  circumstances  excusing  notice  must  be  pleaded 
specially.]  —  That  is  the  present  case  if  you  substitute  the  word 
"presentment"  for  "notice."  Robson  v.  Olive,  10  Q.  B.  714;  16  L. 
J.  Q.  B.  437,  is  also  an  authority  on  this  point.  The  facts  relied 
upon  by  the  appellant,  if  they  establish  anything,  establish  an  ab- 
solute excuse  for  non-presentment,  which  ought  to  be  put  upon  the 
record.  But  the  question  of  damage  is  no  ingredient  or  element  in 
the  question  of  "  reasonable  time."  The  only  excuse  for  non-pre- 
sentment, or  the  delay  in  the  presentment,  would  be  that  which 
does  not  exist  here,  the  absence  of  funds,  or  of  the  expectation  of 
them.  The  law  upon  this  point  is  clearly  laid  down  by  Story  On 
Bills  of  Exchange,  ch.  viii.  §  231,  and  lie  refers  to  Chitty  On  Bills 
of  Exchange;  Whitehead  v.  Waller,  9  M.  &  W.  515;  11  L.  J.  Ex. 
168.  —  [Mr.  Baron  Parke:  The  same  law  is  laid  down  in  Carter  v. 
Flower] —  The  case  of  Robinson  v.  Hawksford,  9  Q.  B.  7y2  ;  15  L.  J- 

Q.  B.  377,  relied  upon  by  the  appellant,  is  distinguished 
[*65]      from  the  present:  it  relates  to  a  *  cheque.      In  that  case  it 

was  held,  that  as  against  the  drawer  of  a  cheque  upon  a 
banker,  the  time  before  presenting  the  cheque  for  payment,  although 
unreasonable,  is  no  objection,  if  the  result  has  not  been  attended 
with  damage  from  failure  of  the  bankers.  Here  it  is  a  foreign  bill 
of  exchange,  payable  after  sight,  and  is  entirely  different  from  a 
cheque. 
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The  case  stood  over  for  consideration :  judgment  was  now  pro- 
nounced by 

Mr.  Baron  Parke:  — 

The  question  on  which  their  Lordships  are  to  give  their  opinion 
in  this  case,  is,  whether  the  Supreme  Court  at  Calcutta  rightly  de- 
cided the  issue  on  the  additional  plea,  in  favour  of  the  defendants. 
The  plea  is  certainly  informal,  but  there  is  no  doubt,  as  has  been 
already  intimated,  that  the  true  issue  raised  by  that  plea  is,  whether 
the  bill  of  exchange  on  which  the  action  is  brought,  was  presented 
for  acceptance  in  a  reasonable  time. 

There  is  a?  little  doubt,  that  it  is  now  much  too  late  to  contend, 
that  the  law  does  not  require  a  presentment  for  acceptance  of  a 
foreign  or  other  bill  of  exchange,  payable  at,  or  a  certain  time  after, 
sight.  How  otherwise  can  the  time  the  bill  has  to  run  be  fixed, 
where  it  is  payable  after  sight  ?  Indeed,  the  statute  of  3rd  &  4th 
Anne,  c.  9,  sec.  7,  makes  an  inland  bill  of  exchange,  received  in  sat- 
isfaction of  a  debt,  a  full  and  complete  payment  if  the  holder  does 
not  take  his  due  course  to  obtain  payment  thereof,  by  endeavouring 
to  get  the  same  accepted  and  paid,  and,  therefore,  in  some  cases, 
undoubtedly,  it  requires  the  presentment  for  acceptance ; 
and  as  the  law  has  been  *long  settled  that  the  holder  of  a  [*  66] 
bill,  payable  after  date,  is  not  obliged  to  present  it  for  accept- 
ance, it  must  apply  to  bills  payable  on  or  after  sight.  Presentment, 
then,  being  necessary  for  acceptance,  the  inconvenience  of  an  indefi- 
nite postponement  of  the  time  of  payment  of  such  a  bill,  which  the 
unlimited  power  of  presenting  when  tin-  bolder  might  please  would 
necessarily  lead  to,  long  ago  suggested  that  there  should  be  a  limit. 
Tn  some  foreign  nations  it  is  provided  for  by  positive  enactment, 
fixing  the  times  of  presentment  with  reference  to  the  places  where 
the  bill  is  drawn,  and  where  the  drawee  resides,  as  in  the  French 
f'i'de  de  Commerce,  lib.  i.  part  S,  sec.  11.  But  in  our  law,  there 
being  no  such  fixed  limit  by  enactment,  where  there  is  no  usage  of 
trade  to  fix  the  time,  it  has  long  been  established,  that  such  bill' 
must  be  presented  in  a  reasonable  time,  which  is  a  mixed  question 
of  law  and  fact,  for  the  determination  of  a  jury,  with  the  assistance 
of  a  Judge,  where  trial  by  jury  exists,  and  for  the  determination  of 
the  Court,  where  they  exercise,  as  they  do  in  Calcutta,  the  func- 
tions of  a  jury  as  well  as  those  of  Judges.  This  rule  is  adopted  for 
want  of  a  better  law  defining  the,  time  precisely. 

We  have  then  to  pronounce  our  opinion,  whether,  in  this  case, 
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the  Court  has  proceeded  to  decide  what  is  a  reasonable  time  upon 
a  correct  principle,  and  whether  the  evidence  warranted  the  con- 
clusion they  have  drawn  upon  it,  that  the  presentment,  in  this  case, 
was  not  made  in  reasonable  time. 

The  Court  assumed,  that  the  correct  principle  was  laid  down  fully 

in  the  cases  of  Mellish  x.  Rawdon,  which  is  in  accordance 
[*  67]    with  the  prior  case  of  Muilman  v.  D'Eguino,  and  *  Fry  v. 

Sill,  7  Taunt.  397;  18  K.  R  512,  that  in  determining  the 
question  of  "reasonable  time"  for  presentment,  not  the  interests  of 
the  drawer  only,  but  those  of  the  holder,  must  be  taken  into  ac- 
count; that  the  reasonable  time  expended  in  putting  the  bill  into 
circulation,  which  is  for  the  interest  of  the  holder,  is  to  be  allowed  ; 
and  that  the  bill  need  not  be  sent  for  acceptance  by  the  very  ear- 
liest opportunity,  though  it  must  be  sent  without  improper  delay. 
The  Court,  in  acting  upon  that  principle,  concluded  from  the  evi- 
dence, that  the  bill  was  improperly  detained  for  a  portion  at  least 
of  the  time  which  elapsed  between  the  16th  of  February,  1848, 
when  it  was  drawn,  and  the  26th  of  July,  when  it  was  indorsed 
over  by  Muttyloll  Seal,  the  then  holder,  to  the  plaintiff.  They 
thought,  that  the  evidence  proved,  that  for  the  whole  of  that  time, 
a  period  of  more  than  five  months,  bills  on  China  were  altogether 
unsaleable  in  Calcutta ;  that  such  was  the  permanent  and  regular 
state  of  the  market ;  and  that  although,  if  there  was  a  reasonable 
prospect  of  the  state  of  things  being  better  in  a  short  time,  the 
holder  would  have  had  a  right,  with  a  view  to  his  own  interests,  to 
keep  the  bill  for  some  time,  he  had  no  such  right  when  there  was 
no  hope  of  the  amendment  of  that  state  of  things ;  and  we  are  of 
opinion,  that  the  evidence  fully  justified  this  conclusion  from  it, 
and  that  the  Court,  deciding  on  facts  as  a  jury,  were  perfectly  right. 
Indeed,  we  should  not  have  reversed  their  judgment  on  a  matter  of 
fact,  unless  we  wrere  quite  satisfied  they  were  wrong,  their  knowl- 
edge of  local  circumstances,  and  the  character  and  appearance  of 
the  witnesses,  enabling  them  to  form  a  more  correct  opinion  than 

a  tribunal  of  appeal  in  this  country  possibly  could.  But, 
[*68]     in  our  opinion,  *they  drew  a  proper  inference  from  the 

evidence  in  the  case. 

It  remains  to  consider  only  one  point  which  w7as  insisted  upon 

in  the  Court  below,  and  also  argued  at  the  bar  before  us,  namely, 

that  as  the  drawers  remained  perfectly  solvent  from  the  date  of  the 

bill  to  the  present  time,  the  rule  as  to  presenting  in  a  reasonable 
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time  did  not  apply,  and  that  there  was  no  laches  which  would 
constitue  a  defence  by  the  drawers,  unless  they  had  incurred  a  loss 
by  that  laches.  The  Court  below  decided,  that  the  solvency  of  the 
drawers  and  the  want  of  proof  of  actual  loss  by  laches,  constituted 
no  answer  to  the  objection  of  laches.  We  think  they  were  right. 
There  is  no  trace  of  such  a  qualification  in  the  elaborate  judgment 
of  Lord  Chief  Justice  Tindal,  in  Mcllish  v.  Rawclon,  in  which  the 
circumstances  which  constitute  a  reasonable  delay  are  fully  dis- 
cussed ;  no  mention  is  made  of  the  insolvency  of  the  drawer  sub- 
sequent to  the  drawing,  although  it  did  occur  in  that  case,  or  some 
loss  by  the  drawer,  being  an  essential  condition  to  the  application 
of  the  rule  laid  down;  and  in  Mailman  v.  D'Eguino,  it  was  clear 
that  the  failure  of  the  drawer  caused  no  damage  to  the  plaintiff, 
being  before  the  time  that  the  bill  could  possibly  have  been  pre- 
sented in  India,  yet  that  circumstance  was  not  mentioned  as  dis- 
pensing with  the  obligation  to  present  in  a  reasonable  time ;  and, 
with  respect  to  all  bills  of  exchange  payable  after  date,  it  is  fully 
settled,  that  neither  the  want  of  presentment  at  the  time  the  bill 
is  due,  nor  the  want  of  due  notice,  are  excused,  because  the  drawer 
has  continued  solvent,  or  the  holder  incurred  no  loss  by  non-present- 
ment, or  want  of  regular  notice. 

This  point  was  fully  considered  in  the  case  of  *  Carter  v.  [*  69] 
Flnver,  and  we  believe  admits  of  no  doubt,  and  we  agree 
with  the  Court  below,  that  the  continued  solvency  of  the  drawers 
does  not  prevent  the  application  of  the  rule,  that  the  bill  must  be 
presented  in  a  reasonable  time,  with  reference  to  the  interest  of  the 
drawer  to  put  the  bill  into  circulation,  or  the  interest  of  the  drawee 
to  have  the  bill  speedily  presented. 

The  authority  on  which  reliance  is  placed  on  the  part  of  the 
appellant,  in  support  of  the  doctrine  contended  for,  is  that  of  Rob- 
inson v.  Haivksford,  9  Q.  B.  52;  15  L.  J.  Q.  B.  377,  which  is 
the  case  of  a  cheque  presented  some  days  after  it  was  drawn,  to  the 
banker,  and  not  paid,  in  consequence  of  the  countermand  of  the 
drawer ;  and  the  Court  held,  that  if  the  drawee  continued  solvent, 
and  no  damage  has  arisen  from  delay  of  presentment,  the  drawer 
continued  liable. 

If  this  had  been  a  decision  on  a  regular  bill  of  exchange,  payable 

on  or  after  sight,  it  would  have  been  a  strong  authority  for  the 

plaintiff  in  error.     It  is  not,  however,  the  case  of  a  bill  of  exchange, 

but  of  a  banker's  cheque,  which  is  a  peculiar  sort  of  instrument,  in 
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many  respects  resembling  a  bill  of  exchange,  but  in  some  entirely 
different.  A  cheque  does  not  require  acceptance;  in  the  ordinary 
course  it  is  never  accepted;  it  is  not  intended  for  circulation,  it  is 
given  for  immediate  payment;  it  is  not  entitled  to  days  of  grace; 
and  though  it  is,  strictly  speaking,  an  order  upon  a  debtor  by  a 
creditor  to  pay  to  a  third  person  the  whole  or  part  of  a  debt,  yet, 
in  the  ordinary  understanding  of  persons,  it  is  not  so  considered. 
It  is  more  like  an  appropriation  of  what  is  treated  as  ready  money 

in  the  hands  of  the  banker,  and  in  giving  the  order  to 
[*  70]  appropriate  to  a  creditor,   the  person  giving  *  the  cheque 

must  be  considered  as  the  person  primarily  liable  to  pay,  who 
orders  his  debt  to  be  paid  at  a  particular  place,  and  as  being  much 
in  the  same  position  as  the  maker  of  a  promissory  note,  or  the 
acceptor  of  a  bill  of  exchange,  payable  at  a  particular  place  and 
not  elsewhere,  who  has  no  right  to  insist  on  immediate  presentment 
at  that  place.  There  is  a  very  good  note  on  this  subject  in  the 
case  of  Serle  v.  Norton,  2  Moo.  &  Bob.  404,  as  to  the  difference 
between  cheques  and  bills  of  exchange.  We  do  not  think  that  the 
case  of  a  cheque  is  similar  to  that  of  regular  bills  of  exchange, 
inland  or  foreign,  drawn  payable  at  or  after  date,  and  are  satisfied 
with  the  view  taken  of  this  authority  in  the  Court  below. 

We,  therefore,  think,  that  we  ought  to  recommend  her  Majesty 
to  affirm  the  judgment  of  the  Court  below,  with  costs. 

ENGLISH  NOTES. 

The  rule  is  now  embodied  in  sections  39  and  40  of  the  Bills  of  Ex- 
change Act  1882.  These  sections  embrace  bills  payable  after  sight, 
whether  English  or  foreign,  and  so,  it  will  be  observed,  does  the  judg- 
ment of  the  Judicial  Committee  in  the  above  case;  although  the  bill 
there  in  question  was  (as  is  usually  the  case  with  bills  payable  after 
sight)  a  foreign  one. 

The  alternative  mentioned  in  the  Act  (section  40  (1)  ).  — "  the  holder 
must  either  present  it  for  acceptance  or  negotiate  it  within  a  reasonable 
time,"  —  is  doubtless  suggested  by  tin-  case  of  Mellish  v.  Rawdon 
(1882).  9  Bing.  41C>,  cited  in  the  principal  case,  where  the  payee  at  Rio, 
of  a  bill  drawn  in  London,  payable  sixty  days  after  sight,  retained  it 
for  four  months,  during  which  lime  Rio  bills  were  at  a  discount:  and 
then  negotiated  it.  The  Court,  in  a  considered  judgment  delivered  by 
TlNDAL,  C.  J.,  held  that  the  jury  were  rightly  directed  to  determine 
whether,  looking  at  the  situation  and  interests  of  both  drawer  and 
holder,  there  had  been  unreasonable  delay  on  the  part  of  the  plaintiff  ill 
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forwarding  the  bill  for  acceptance  or  putting  it  in  circulation  ;  and  that, 
under  the  circumstances,  a  verdict  for  the  plaintiff — in  effect  finding 
the  delay  in  presentment. excused  —  ought  not  to  be  disturbed. 

The  effect  of  the  alternative  as  put  in  the  Act  is.  however,  not  very 
clear.  His  Honour  Judge  Chalmers  suggests  the  question:  "Does 
not  negotiation  within  a  reasonable  time  toties  qmoties,  excuse  present- 
ment, or  is  there  any  limit  ?  "     Chalmers,  4th  ed.  p.  134. 

AMERICAN   NOTES. 

The  presentment  for  acceptance  of  a  bill  payable  after  sight  must  be  with- 
out unreasonable  delay,  or  drawer  and  indorsers  are  discharged,  for  they  have 
an  interest  in  shortening  and  limiting  the  period  of  their  liability,  liell  v. 
First  Nat.  Bank,  115  United  States,  379;  Allen  v.  Suydam,  20  Wendell  (New 
York),  327  ;   32  Am,  Dec.  555. 


No.  31— GIBB    r.   MATHER. 

(ex.  ch.  1832.) 

RULE. 

Where  a  bill  is  payable  at  a  particular  place,  present- 
ment at  any  other  place,  is  not  sufficient  to  charge  the 
drawer. 

The  statutory  enactment  (1  &  2  Geo.  IV.  c.  78,  now 
embodied  in  sect.  19,  (2)  (c)  of  the  Bills  of  Exchange  Act 
1882)  to  the  effect  that  an  acceptance  payable  at  a  partic- 
ular place  without  other  restrictive  words,  is  a  general 
acceptance  (contrary  to  the  decision  of  the  House  of  Lords 
in  Eowe  v.  Young,  1820,  2  Bligh,  391),  does  not  alter  the 
rule  as  to  the  liability  of  the  drawer. 

Gibb  v.   Mather. 

2  Cr.  &  J.  254-265  (s.  C.  2  Tvr.  1S9  ;    8  Bing.  214:  1  M.  &  Scott.  .387). 

Assumpsit  against  the  plaintiff  in  error  (the  defendant  [254] 
below),  as  drawer  of  a  bill  of  exchange  payable  to  his  own 
order  "in  London,"  and  accepted  payable  at  Messrs.  Jones,  Lloyd,  & 
Co.,  bankers,  London,  and  directed  to  the  drawee,  payable  in  London. 
The  presentment  to  the  acceptor  was  made  in  Liverpool;  and,  for 
the  purpose  of  raising  the  question  whether  this  was  a  sufficient 
presentment  to  charge  the 'drawer  (the  defendant  below),  at  the 
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trial  before  Parke,  J.,  at  the  Las  Lent   A    ./      1830  a  bill 

of  exceptions  was  tendered. 

The  plaintiffs  (below)  were  partners  together  in  trade,  mm  I 
holders  of  a  certain  bill  of  exchange,  which  w  (that 

is  to  Bay),  "  Liverpool,  L'7th  September,  1828. —  Four  months  after 
date,  pay  to  the  order  of  myself  in  London,  £175  10*.;  value 
received  in  timber. —  Duncan  Gibb.  To  M<  i  Chapman  &  Kair- 
clough,  Liverpool,  payable  in   London;"  which  bill  w  pted 

as  follows:  (that   1-  i"    ay),  "Accepted  at  Messrs.  Jones,  Llo; 
Co., bankers,  London.     Chapman  &  Fairclough;"  and  indorsed  as 
follows:  (that   is  to  say),  " P.  pro.  Duncan  Gibb,  John  Keinpster." 
The  defendant   (below)  himself  presented  the  bill  F01  accept 
and   himself  received  back  the   bill  from  the  acceptoi  pted. 

The  bill  was  presented  at   Liver] I  to  the  accept  payment 

on   the   "'"ih   da)    of  January,   1829,  on  which  day  the  bill  1 1 = »«l 
accrued  due;  and   the  acceptors  refused  to  pay  the  same;    and 
notice  was  given  on  the  30th  day  of  January,  1829,  by  the  plain- 
tiffs (belcw  i  to  the  defendant  (belo^  i.  of  the  presentment 
[*  255]  of  the  bill  to  the  *  acceptors,  and  of  their  refusal  to  pay  the 
same.     The  handwriting  of  the  several  parties  to  the  bill 
and  the  authority  of  Kempster  were  proved     The  learned  -l 
delivered  his  opinion  to  the  jury,  that, upon  this  evident  e,  the  plain- 
tiffs (below)  were  entitled  to  a  verdict     Upon  this  direction,  the 
jury  found  a  verdict   for  fche  plaintiffs  (below),  ami  a  bill  of  <• 
tions  was  tendered  and  sealed;  and  judgment  having 
up,  a  writ  of  error  was  brought,  which  was  qow  argued  by  — 

Kelly,  for  the   plaintiff  in  error.     '!  [uestion   in 

case   is,  whether,  on  a  hill   whereby,  in   the   body  of  the  hill,  the 
drawee  is  required  to  pay  to  the  order  of  the  drawer  in   L01 
and  which  hill  is,  in  compliance  with  such  direction  of  the  di 
accepted  by  the  drawee  payable  at  a  particular  place  in  Loudon,  it 
be  necessary,   to  charge   the  drawer,  to   prove  a   presentment   111 
London.     That  question  depends  on  two  propositions.     It  i-  .sub- 
mitted on  the  part  of  the  plaintiff  in  error:    first,  thi 
late  statute.  1  &  2  Geo.  IV.  c.  78,  it  would  have  been  necessary  en  a 
bill  so  drawn,   to   show  a  presentment   in   London  ;    and.  secondly, 
that  the  statute  does  not  affect  drawers. 

Before  the  case  of  liour  v.  Young,  2  Brod.  &  Bing.  165,  consider- 
able difficulties  prevailed  as  to  the  effect  of  acceptances  at  a  par- 
ticular place.     It  was  held  by  the  Court  of  Common  Pleas,  that, 
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even  to  charge  an  acceptor,  it  was  necessary  to  showa  presentment 

at  the  place.     The  Court  of  King-  Bench,  on  the  other  hand,  in 

-  held  that  such  acceptances  were  general,  and  that  the 

ptor  was  liable  as  on  a  duty  to  pay  everywhere.  In  the  case 
oi  /.'  •  \.  Voting,  the  Souse  of  Lords  upheld  the  opinion  of  the 
Common  Pleas.  But,  whatever  difference  had  prevailed  on  this 
subject,  no  difference  or  difficulty  existed  where  the  bill  in  its  body 
contained  a  direction  to  the  acceptor  to  make  his  acceptance  pay- 
able at   a   particular  place.     Sanderson  v.   Bowes,  14  1 

.  13   I:.  I:.  2  Ju  v.  Campbell,  3  Camp.  248;  and  [*256] 

see  Hodge   v.  Fill  I     mp.    462,  and    many  ether  cases, 

clearly  establish  th"  principle  that  tie-  naming  the  place  in  the 
body  of  the  instrument  makes  the  place  material  as  affecting  the 
rights  of  tin-  particular  p  *  r.  Bowes  was  an  action 

against  tie-  maker;  and  RocJu  v.  Campbell  was  against  tin'  indorsee 
<>f  a  promissory  note;  and  the  principle  of  these  decisions  applies 
still  more  strongly  to  tip-  the  drawer  of  a  bill,  who  is  only 

liable  on  the  default  '»!'  tic  acceptor  in  paying  the  bill,  when  a 
proper  presentment  is  made  at  tin-  place  uamed.     It  appears,  there 

that,  whatevei  diffei  I  between  the  two  Courts,  as  to 

the  •  nt   .i   presentment  .it  a  particular  place  on  :i  special 

acceptance,   there  was   uo  doubl    a-  i"  'he   ni  of  a  present- 

ment at  the  ]'Li'.-  named  in  the  bod)  of  a  hill  or  note.  Thediffi- 
cult}  was  charging  tor;  there  was   none  as  to  the 

drawer;  and  the  consideration  of  this  being  the  state  of  the  law 
before  the  p  tut'-  1  &  '1  Geo.  I  V.  c.  78,  is  material 

towards  the  proper  understanding   of  the  objeel  of  that  statute. 

In  the  recital-  of  tne   statul     as  well  as  in  the  enacting  part,  no 
mention  whatever  is  mad-  of  the  drawer.     The  acceptor  alone  is 

red  to,  and  the  statute  gives  to  the  acceptor  the  power  of 
limiting  his  responsibility  to  relieve  himself  from  the  incon- 

veniences  referred  to   in   the  opinions  of   the  .Indue,  in   Rowe  v. 

The  Btatuti  the  inconveniences  of  acceptors  only  ;  and  it 

not  at  .ill  affect   drawer-,  who  are  not  even   mentioned  in  it, 
and  about  whom  no  difference  of  opinion   had  previously  existed. 
It  may  fairly  be  contended,  therefore,  that  the  statute  did  not  con- 
■     ■  r,  to  whom  no  power  is  given  by  the 

statute  to  protect  him  -•  If  and  limit  his  liability,  and  who  can  only 
do        ;>  i    striction  in  drawing  the  bill.     He  had 
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this  power  before  the  statute,  and  he  retains  it  notwitb- 
[* 257]  standing  *the  statute  A  drawer  who  pa  jes  a  bill  of 
this  description,  promises,  in  effect,  that  he  will  pay  it,  if 
the  drawee  do  not  pay  on  a  presentment  at  a  particular  place  and 
time,  and  due  diligence  he  used  and  notice  given.  An  acceptor, 
then,  cannot  surely  he  allowed  to  enlarge  the  extent  of  the  drawer's 
liability  by  his  acceptance,  which  would  lie  the  effect  of  holding 
that  the  drawer  in  this  case  was  liable,  without  ;i  presentment  in 
London.  The  drawer  may  have  drawn  in  this  form,  because  he 
knew  that  the  drawee  had  funds  in  London.  He  may  be  aware 
that  the  drawee  has  money  in  a  London  banker's  hands,  and  his 
liability  would  lie  very  considerably  increased,  if  he  were  liable  on 
a  presentment  at  any  other  place. 

In  this  particular  case,  it  is  stated,  that  the  bill  was  accepted 
before  it  passed  out  of  the  hands  of  the  defendant  (below),  the 
drawer,  and  it  will  perhaps  he  contended,  that  his  knowledge  bi 
the  mode  in  which  it  was  accepted  will  make  him  liable  on  the 
presentment  in  question.  The  case,  however,  must  he  decided  by 
the  general  rule  to  be  adopted  in  construing  instruments  of  this 
nature.  It  may  he  said,  that  some  recent  decisions,  Selby  v.  Eden, 
."»  Bine,  (ill  ;  Fayle  v.  Bwd,  6  B.  &  C.  531,  have  established  that 
such  a  presentment  as  the  present  is  good  as  against  the  acceptor, 
but  there  is  no  authority  whatever  to  show  that  it  is  good  as 
against  a  drawer. 

In  the  case  of  Rowe  v.  Young,  Mr.  Justice  Bay.ley  said,  2  Brod, 
&  Bing.  231,  "The  effect  of  such  an  acceptance  is  this:  that,  to 
entitle  the  holder  to  sue  the  drawer  or  indorser,  it  easts  an  obliga- 
tion upon  him  to  present  the  hill  at  Sir  John  Perring  &  Co.'s  for 
payment,  hut  that,  as  against  the  acceptor  himself,  the  holder  is 
not  bound  so  to  present  it."  The  majority  of  the  Judges  held,  in 
that  ease,  that  the  acceptor  was  not  liable  without  such  a  pre- 
sentment; hut  it  was  considered  as  clear,  that  the  drawer 
[*  258]  was  not  liahle  under  *  the  circumstances.  Here,  the  con- 
tract of  the  drawer  appears  on  the  hill,  and  the  bill  only, 
and  cannot  be  altered  by  the  acceptance.  The  presentment  is  a 
condition  precedent,  and  must  he  shown.  As  against  the  acceptor, 
the  necessity  of  a  presentment  at  the  particular  place  is  taken 
away  by  the  statute,  but,  as  to  the  drawer,  the  law  remains 
unaltered. 

Eoscoe,  contra.  —  This  being  a  general  acceptance,  by  the  opera- 
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tion  of  the  statute  1  &  2  Gen.  IV.,  c,  78,  the  drawer  is  not  dis- 
charged by  the  want  of  a  presentment  in  London.  The  liability 
of  the  drawer  is,  to  pay  the  bill,  if,  in  case  of  a  proper  presentment 
to  the  drawee  or  acceptor,  he  neglects  to  pay  it.  The  question, 
therefore,  in  this  case  is,  whether  there  has  been  a  proper  present- 
ment. If  the  bill  did  not  require  a  presentment  in  London,  in 
order  to  charge  the  acceptor,  it  did  not  require  a  presentment  in 
London,  in  order  to  charge  the  drawer.  "Where  the  acceptance  is 
special,  the  presentment  must  be  at  the  place  indicated,  to  charge 
either  the  acceptor  or  the  drawer;  where  it  is  general,  no  present- 
ment is  necessary,  as  against  the  acceptor;  and,  as  against  the 
drawer,  a  presentment  to  the  acceptor  anywhere  is  good.  But, 
according  to  the  argument  for  the  plaintiff  in  error,  this  acceptance 
is  both  special  and  general;  special,  as  it  regards  the  drawer; 
general,  as  it  regards  the  acceptor.  There  is  no  authority  for  such 
a  distinction  as  this.  That  this  acceptance  is  genera],  appears 
from  the  cases  of  Selby  v.  Eden,  '■'<  Bing.  (ill,  and  Fayle  v.  Bird,  ii 
B.  &  C.  531. 

[TlNDAL,  ( '.  J.  In  Fayle  v.  Bird,  Lord  TENTERDEN  observed,  that. 
but  for  the  case  of  Selby  v.  Eden,  he  should  have  entertained  some 
doubt  if  the  case  was  within  the   provisions  of  the  statute.] 

But  it  is  said  that  tin'  request  to  pay  is  conditional  in 
*  the  body  of  the  bill,  which  requires  the  acceptor  to  pay  [*259] 
in  London.  The  condition  of  the  bill  is  complied  with  by 
the  acceptance  as  it  stands,  though  it  should  be  held  to  be  a  gen- 
eral acceptance;  for,  the  effect  of  it,  in  law,  is.  that  the  bill  may 
be  presented  for  payment  either  in  London  or  to  the  acceptor 
personally. 

It  is  frequently  matter  of  convenience  that  the  holder  of  a  bill 
should  be  able  to  receive  payment  in  London,  which  is  the  reason 
for  inserting  the  condition  in  the  bill;  but  that  object  is  equally 
attained,  though  he  may,  at  the  same  time,  have  the  additional 
power  of  presenting  it  personally  to  the  acceptor.  The  drawee,  by 
accepting  the  bill  in  this  manner,  complies  with  the  request  of  the 
drawer,  and,  at  the  same  time,  incurs  an  additional  liability,  which 
is  not  injurious  to  the  drawer. 

But,  supposing  the  bill  to  be  such  as  to  require  the  drawee  to 
accept  it  payable  in  London  only,  and  not  to  accept  it  so  as  to 
make  a  presentment  in  any  other  place  sufficient,  two  questions 
arise;  first,  whether  the  drawee  his  complied  with  that  request; 
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and,  secondly,  supposing  that  he  lias  not  done  so,  whether  the 
drawer  is  discharged.  In  order  to  make  this  a  special  acceptance, 
so  as  to  render  a  presentment  in  London,  and  there  only,  m 
the  drawee  oughl  to  have  complied  with  the  requisitions  of  the 
stat.  1  &  2  Geo.  IV.  c.  78,  which  requires  the  addition  of  the 
words  "  only,  and  not  otherwise  or  elsewhere."  Having  neglected 
(<>  insert  these  words,  the  acceptance  is  general. 

[Bayley,  T>.  Suppose  a  bill  drawn,  "  Pay  to  my  order,  at  No. 
32,  <  Jornhill,  London,"  and  accepted  generally  ?] 

In  such  case,  a  presentment  to  the  acceptor  anywhere  would  be 
good.  The  holder  ought  to  require  him  to  accept  it  in  the  t  rms 
of  the  stat.  1  &  2  Geo.  IV.  c.  78,  payable  al  32,  Cornhill  only,  and 
not  otherwise  or  elsewhere,  and,  on  refusal,  might  resort  to 
[*  260]  the  drawer.  In  this  case,  the  holder  *  chose  fco  take  a  gen- 
eral acceptance,  varying  from  the  terms  of  the  bill  (sup- 
posing the  argument  on  the  other  side  to  be  correct,  that  the  bill 
requires  a  payment  in  London  only);  and  the  next  question  is, 
whether,  by  such  an  acceptance,  and  a  presentment  in  pursuance 
of  it,  the  drawer  is  discharged. 

There  are  many  cases  in  which,  notwithstanding  a  variation  in 
the  acceptance  from  the  terms  of  the  bill,  the  drawer  has  been 
held  liable  on  a  presentment  according  to  the  acceptance. 

[Lord  LyndhURST.  1  agree  you  may  vary  by  restricting,  but 
not  by  extending  the  liability.] 

The  question,  whether  a  variation  in  the  acceptance,  with  regard 
to  the  place  of  payment,  discharges  the  drawer,  was  put  by  the 
Judges  in  the  case  of  Bowe  v.  Young,  and  it  was  the  opinion  of 
several  of  their  Lordships,  that  such  variation  will  not  discharge 
the  drawer,  unless  he  is  injured  by  it.  Now,  in  this  case,  it 
appears,  that  the  drawer  could  not  have  been  injured:  for,  upon 
the  bill  of  exceptions,  it  will  be  seen  that  the  acceptance  was  made 
while  the  bill  wras  in  the  hands  of  the  drawer.  He  cannot,  there- 
fore, nowr  say  that  lie  was  injured  by  a  variation  of  which  he 
approved. 

There  is  nothing  in  the  statute  1  &  2  Geo.  TV.  c.  78,  to  show- 
that  it  was  not  intended  to  apply  to  the  drawer  as  well  as  the 
acceptor ;  nor  could  the  statute  affect  the  liability  of  the  latter, 
without  also  affecting  that  of  the  former. 

Tt  wras  unnecessary  to  provide  specifically  for  the  case  of  the 
drawer,  since  his  liability  depends  upon  that  of  the  acceptor.     The 
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words  of  the  statute  are  very  general,  and  enact,  that  an  acceptance 
like  the  present  shall  be  taken  to  be  a  general  acceptance,  "to  all 
intents  and  purposes." 

Kelly  replied.  Cur.  adv.  milt. 

*  The  judgment  of  the  Court  was  now  delivered  by  Tin-  [*  2611 

DAL,  C.  J. 

This  was  an  action  by  the  indorsees  against  the  drawer  of  a  bill 
of  exchange  after  non-payment  by  the  acceptors.  Upon  the  trial 
of  the  cause,  it  appeared  upon  production  of  the  bill  that  the  drawer, 
in  the  body  of  the  bill,  required  the  drawee  to  pay  to  the  order  of 
himself  "in  London,"  the  sum  mentioned  therein;  that  the  bill 
was  addressed  to  Messrs.  Chapman  &  Fairclough,  Liverpool, jwith 
the  additional  words  "  payable  in  London,"  and  that  it  was  by  them 
accepted  "at  Messrs.  Jones,  Lloyd,  &  Co.,  bankers,  London."  It 
appeared  further,  that,  upon  the  day  the  bill  became  due,  it  was 
presented  for  payment  to  the  acceptors  at  Liverpool,  who  refused 
payment,  and  that  due  notice  of  such  refusal  was  given  to  the  de- 
fendant. The  learned  Judge  who  tried  the  cause  directed  the  jury 
that  the  evidence  above  stated  was  sufficient  to  entitle  the  plain- 
tiffs to  recover,  and  the  jury  found  their  verdict  for  the  plaintiffs 
below.  The  propriety  of  this  direction  now  comes  before  us,  upon 
a  bill  of  exceptions  tendered  by  the  defendant  below  ;  and  the  ques- 
tion raised  for  our  consideration  is  this,  —  whether,  in  an  action 
against  the  drawer  of  the  bill  above  set  forth,  on  the  ground  of  non- 
payment by  the  acceptors,  it  is  or  is  not  necessary  to  prove  a  pre- 
sentment for  payment  at  the  banking-house  in  London,  where  the 
same  is  made  specially  payable  by  the  acceptance.  And  we  are  all 
of  opinion  that  such  special  presentment  is  necessary,  in  order  t<> 
enable  the  holder  to  recover  against  the  drawer  of  the  bill. 

Before  the  passing  of  the  statute  1  &  2  Geo.  IV.  c.  78,  it  was  a 
subject  of  considerable  doubt  in  the  Courts  of  law,  whether,  in  the 
case  of  a  bill  drawn  generally,  but  accepted  payable  specially  at  a 
particular  place,  an  action  could  be  maintained  against  the  acceptor 
without  averring  in  the  declaration,  and  proving  at  the  trial,  a  pre- 
sentment for  payment  at  the  place  where  the  drawee  had, 
by  his  acceptance,  *  made  the  bill  payable.  Upon  that  point,  [*  262] 
the  Court  of  Common  Pleas  had  held  a  presentment  of  the 
bill  at  the  place  named  in  the  acceptance  to  be  necessary,  on  the 
ground  that  it  was  a  qualified  acceptance  only;  the  Court  of  Kinj,'< 
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Bench,  on  the  contrary,  had  held  it  was  unnecessary  to  make  any 
such  presentment,  on  the  ground  that  the  acceptance  was  a  genera] 
ptance,  with  a  inert'  intimation  of  a  place  of  payment,  if  the 
holder  thought  proper  to  apply  there.  The  conflicting  opinions  of 
the  two  Courts  upon  that  point  were  set  at  rest  before  the  framing 
of  the  statute,  by  the  judgment  of  the  House  of  Lords  in  the  • 
of  Rowe  v.  Young,  2  Brod.  &  Bing.  165,  by  which  judgment  the 
opinion  held  by  the  Court  of  Common  Pleas  was  decided  to  be  the 
law  <>r  the  land.  But  the  doubt  which  had  been  formed  was  con- 
fined to  the  case  where  the  question  arose  between  the  holder  and 
the  acceptor.  In  cases  between  the  indorsee  and  the  drawer  upon 
a  special  acceptance  by  the  drawee,  qo  doubt  appears  to  have  existed, 
but  that  a  presentment  at  the  place  specially  designated  in  the 
ceptance  was  oecessary,  in  order  to  make  the  drawer  liable  upon 
the  dishonour  of  the  bill  by  th"  acceptor.      Still  less  did  the  doubt 

ever  extend  l<>  eases  where  the  drawer  directed,  by  the  body  of  the 

hill,  that  the  money  should  he  payable  at  a  particular  place;  in 
such  a  case,  all  the  Courts  at  Westminster  agreed  that  the  present- 
ment must  lie  made  at  the  place  specially  designated  in  the  hill 
itself.  This  had  been  decided  in  the  Court  of  King's  Bench,  in  the 
case  of  a  banker's  promissory  note  which  was  made  payable  at  a 
certain  place  named  in  the  body  of  the  note.  See  Sanderson  v.  Bowes, 
14  East,  f»00 ;  1.*)  K.  R.  299.  The  same  doctrine  was  also  laid  down 
in  the  case  of  Roche  v.  Campbell,  3  Camp.  247,  where  the  action 
was  brought  by  the  indorsee  of  the  note  against  the  indorser.  Now, 
no  distinction  as  to  this  point  can  be  taken  between  the 
[*  263]  drawer  of  a  bill  of  *  exchange  and  the  indorser  of  a  promis- 
sory note.  As  to  their  liability  to  the  holder,  tbey  stand 
precisely  in  the  same  situation.  It  is  the  acceptor  of  the  bill  and 
the  maker  of  the  note  who  are  primarily  liable  to  the  holder,  and 
the  drawer  of  the  bill,  like  the  indorser  of  the  note,  does  not  become 
liable  until  there  has  been  a  due  presentment  made  to  the  party 
liable  in  the  first  instance  to  pay  the  bill.  The  law,  therefore,  which 
applies  to  the  indorser  of  the  note,  will  also  govern  the  case  of  the 
drawer  of  a  bill.  Such,  then,  being  the  state  of  the  drawer's  liability 
at  the  time  the  statute  was  passed,  it  must  still  remain  the  same, 
unless  the  statute  has  made  an  alteration  therein.  But  it  appears 
to  us  that  the  statute  neither  intended  to  alter,  nor  has  it  in  any 
manner  altered,  the  liability  of  drawers  of  bills  of  exchange,  but 
that  it  is  confined  in  its  operation  to  the  case  of  acceptors  alone. 
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The  title  of  the  act  is,  An  Act  to  regulate  acceptances  of  bills  of 
exchange,  and  —  after  reciting  that  it  has  been  adjudged  that, 
where  a  bill  is  accepted  payable  at  a  banker's,  the  acceptance 
thereof  is  not  a  general,  but  a  qualified  acceptance,  but  that  a  gen- 
eral practice  and  understanding  had  prevailed  amongst  merchants, 
that  such  acceptance  was  a  general  acceptance,  —  it  proceeds  to 
enact  that,  after  the  passing  of  that  Act,  such  an  acceptance  shall 
be  deemed  and  taken  to  be,  to  all  intents  and  purposes,  a  general 
acceptance  of  such  bill,  unless  the  acceptance  is  restricted  to 
payment  at  the  particular  place,  by  the  word-  and  in  the  manner 
directed  in  the  Act.  The  very  reference  in  the  statute  to  the  adju- 
dication by  law,  imports  that  tin;  Legislature  intended  the  statute 
to  apply  to  those  cases  only  in  which  doubts  had  previously  existed, 
and  which  had  been  adjudged  in  law  :  not  to  cases  like  tin:  present, 
which  were  free  from  doubt  at  the  time  of  passing  the  .Vet.  Again, 
the  enactment  comprehends  in  terms  tic  cases  of  acceptors,  and 
iptors  only,  and  is  silent  altogether  upon  the  subject  of  the  lia- 
bility of  drawers  and  indorsers.  It  foresees  the  inconve- 
nience which  is  cast  '  upon  acceptors  by  the  enactment  [*  264] 
that  an  acceptance  of  a  bill  payable  at  a  particular  house, 
shall  thenceforth  be  considered  as  a  general  acceptance,  and  it  gives 
the  acceptor  the  power  of  protecting  himself  against  such  inconve- 
nience, by  the  use  of  restrictive  words  in  his  acceptance.  But  the 
inconvenience  is  as  great  tp  the  drawer  as  to  the  acceptor.  If  the 
drawer  has  directed  his  money  to  be  paid  at  a  particular  place,  and, 
after  an  acceptance  made  payable  ;it  that  place,  the  hill  should  be 
returned  to  him  dishonoured  without  a  presentment  at  the  house 
where  it  is  made  payable,  it  i-  as  great  a  hardship  upon  him  as  the 
Act  had  contemplated  and  provided  for  in  the  case  of  the  acceptor. 
If,  then,  the  statute  had  intended  the  enactment  to  apply  to  the 
case  of  the  drawer,  we  cannot  but  think  the  same  protection  would 
have  been  given  to  the  drawer,  which  had  been  given  in  terms  to 
the  acceptor  of  tin;  bill. 

One  argument  advanced  on  the  part  of  the  defendant  in  error  is, 
that  the  acceptor  has  varied  his  acceptance  from  the  original  terms 
in  which  the  bill  was  drawn,  and,  as  the  drawer  has  been  contented 
to  take  back  the  bill  with  such  varied  acceptance,  it  must  now  be 
considered  as  a  general  acceptance,  under  the  operation  of  the  late, 
statute.  But  the  answer  to  this  argument  seems  to  be,  that  the 
direction  contained  in   the  body  of  the  bill  is  not  altered  or  varied 
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by  the  terms  of  the  acceptance  any  further  than  was  necessaiy  for 
the  benefit  of  the  drawer  and  of  all  subsequent  pari  ies.  The  drawer 
directed  the  drawee  to  pay  the  money  in  London,  the  drawee  ac- 
cepts, specifying  the  particular  house  in  London  at  which  he  intends 
to  pay  the  bill ;  without  such  specification,  the  acceptance  might  be 
useless,  from  its  generality,  and  the  form  of  the  bill  implies,  thai 
the  drawer  expected  and  intended  the  drawee  to  make  it  payable 
in  London. 
We  therefore  think  that,  as  n<>  presentment  was  made  at  the 
house  of  i  he  bankers  in  London,  when-  the  acceptor  had  un- 
[*  265],  dertaken  to  pay  it,  the  liability  of  the  drawer  aevei 

and  consequently,  that  the  judgment  whiph  has  been  given 
for  the  plaintiff  below  must  be  reversed.  Judgment  reversed. 

ENGLISH    NOTES. 

In  the  principal  case  the  place  of  payment  was  specified  by  the  drawer. 
In  order,  however,  to  charge  the  drawer  or  indorser,  the  hill  must  be 
presented  at  the  place  specified  for  payment,  although  the  place  was 
specified  by  the  acceptor  and  although  the  acceptance  is  by  the  statute 
(Bills  of  Exchange  A.c1  L882,  sect.  19  (2)  (c)  and  sect.  52(1)  >,  a  general 
acceptance  (see  note  to  No.  >s,  p.  245,  ante),  so  thai  presentment  for 
payment  is  not  necessary  to  make  the  acceptor  liable.  Saul  v.  Joins 
(1858),  1  El.  &  Bl.  59,  28  L.  J.  Q.  B.  37.  The  effect  of  this  case  as 
well  as  of  the  principal  ca.se  is  embodied  in  the  Bills  of  Exchange  Act 
L882,  sect.  45. 

As  to  presentment  for  payment  of  promissory  notes,  upon  winch  the 
analogy  with  bills  of  exchange  does  not  afford  an  exact  guide,  the  rale- 
are  new  embodied  in  sect.  87,  of  the  Bills  of  Exchange  Act  1882.  Of 
the  cases  on  which  the  section  is  founded,  it  will  be  enough  to  cite  — 
as  cases  where  the  maker  was  charged. —  Sands  v.  Clarke  (1849),  8 
C.B.  751,  19  L.  J.  C.P.  84,  14Jur.  352,  where  the  promise  was  to  pay 
to  S.  &  Co.,  '•  at  Xo.  11  Old  Slip."  and  in  an  action  against  the  maker 
of  the  note,  the  Court  sustained  a«demurrer  on  the  ground  that  it  did 
not  appear  by  the  declaration  that  the  note  had  been  presented  at 
No.  11  Old  Slip,  or  that  the  defendant  (who  had  absconded)  had  pre- 
vented such  presentment  being  made:  Bowes  v.  Howe  |  Ex.  Ch.  1813), 
5  Taunt.  30,  14  II.  R.  700,  a  decision  of  the  Exchequer  Chamber  upon 
the  same  principle;  and  Masters  v.  Baretto  (1849),  8  C.  B.  433,  19  L.  J. 
C  P.  50,  where  the  words  below  the  signature  of  the  note.  "Payable 
at  Messrs.  W.  &  P.'s"  were  held  not  to  make  it  necessary  in  order  to 
charge  the  maker  that  the  note  should  have  been  presented  there.  And 
—  as  cases  where  an  indorser  is  charged  —  the  cases  of  Rochev.  Camp- 


R.  C.  VOL.  IV.]      SECT.  III. —  AS    TO    PRESENTMENT    AND    NOTICE.      47  i 
No.  32.  —  Philips  v.  Astling,  2  Taunt.  206.  —  Eule. 

bell,  2  Camp.  1*47.  and  the  other  cases  in  the  King's  Bench,  cited  in  the 
judgment  in  the  principal  case.  p.  474,  ante,  showing  that  where  a 
place  of  payment  is  named  in  the  body  of  the  note,  presentment  must 
be  made  There;  and  Saunderson  v.  Judge  (1795).  2  11.  Bl.  510,  oil.  It. 
492,  showing  that  where  there  is  only  a  memorandum  mentioning  a 
place  of  payment,  it  is  sufficient  to  charge  an  indorser,  if  the  note  has 
been  presented  to  the  maker  anywhere.  In  Beeching  v.  (Jower  (181(1), 
Holt  N.  P.  313,  17  It.  li.  644,  it  was  held  that  where  a  banker's  promis- 
sory note  is  made  payable  at  a  bank  in  Tunbridge  and  likewise  at  a 
bank  in  London,  the  holder  has  an  option  to  present  it  at  either  place. 

AMERICAN    NOTES. 

The  principal  ease  is  cited  and  approved  in  1  Daniel's  Negotiable  Instru- 
ments, ^  519.  (But  in  this  country  presentment  at  the  particular  place  ap- 
pointed is  not  necessary  to  charge  maker  or  acceptor.  Ibid.  §  643.)  Sustaining 
the  rule  in  respect  to  drawer  or  indorser,  see  Coxy.  National  Bank,  loo  United 
States,  712;  Broun  v.  Hull,  '■)'■)  Grattan  (Virginia),  27;  Shaw  v.  Reed,  12 
Pickering  (Massachusetts),  L32;  Nichols  v.  Pool,  2  Jones  (North  Carolina) 
33;  Townsend  v.  Dry  Goods  Co.,  85  Missouri,  508;  Parker  v.  Stroud,  98  New 
York,  -u'.f  ;   .">()  Am.  Rep.  685;   Brown  v.  Jones.  113  Indiana,  10. 


No.  32.  — PHILIPS  v.  ASTLLNG. 
(1809.) 
RULE. 

If  the  drawee  of  a  bill  goes  abroad,  leaving  an  agent  at 
home  with  power  to  accept  bills,  and  wbo  does  in  fact 
accept  the  bill,  the  bill  must  be  presented  for  payment  to 
the  agent,  if  the  drawee  at  the  time  of  maturity  continues 
absent;  and  in  default  of  such  presentment  the  drawer,  as 
well  as  a  guarantor  of  the  bill,  is  discharged. 

Philips  v.  Astling. 

2  Taunt.  206-212    (s.  C  11   R.  R.  547-551). 

Assumpsit.  The  declaration  stated,  that  in  consideration  [206] 
that  the  plaintiff  would  sell  and  deliver  to  Davenport  and 
Finney  certain  goods,  to  the  amount  of  £500  to  be  paid  by  a  bill  for 
the  amount  drawn  by  Davenport  and  Finney  on  Houghton  at  six 
months,  and  also  in  consideration  of  a  certain  premium  at  the  rate 
of  £5  per  cent,  thereon .  to  be  therefore  paid  by  the  plaintiff  to  the 
defendants,  the  defendants  undertook  to  guarantee  the  payment  of 
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the  sum  for  which  the  bill  should  be  so  drawn  when  the  same 
should  become  due;  and  the  plaintiff  averred  that  he  afterwards 
sold  and  delivered  the  goods  to  Davenport  and  Kinney,  to  the 
amount  aforesaid,  to  be  paid  for  as  aforesaid,  and  that  such  bill  of 
exchange  was  afterwards,  when  it  became  due,  duly  presented  to 
Houghton  for  paymenl  ;  but  that  he  refused  to  pay,  whereof  Dav- 
enport and  Finney,  and  the  defendants  respectively  had 
[*  207]  notice,  and  were  requested  to  guarantee  *  the  payment  of, 
and  pay  the  amount  of  the  bill;  but  that  they  did  not  nor 
would  guarantee  or  pay  the  same. 

Upon  the  trial  of  this  cause  at  the  Guildhall  sittings  after 
Trinity  term,  ISO!),  before  Mansfield,  C.  J.,  it  appeared  that 
Davenport  and  Finney  being  desirous  t<»  obtain  credit  with  the 
plaintiff  for  provisions  for  the  use  of  the  ship  Providence,  the 
defendants  gave  an  undertaking  written  with  a  pencil  in  the 
following  terms.  "Memorandum.  —  We  jointly  and  severally 
undertake  to  guarantee  a  payment  of  £500,  at  <£.">  per  cent., 
say,  by  a  bill  drawn  on  G.  Houghton  by  Davenport  and  Finney  for 
£500.  Dated  10th  January,  1808."  The  provisions  were  furnished, 
and  a  bill  was  given  in  payment  for  them,  dated  the  11th  of  Janu- 
ary, and  drawn  by  Davenport  and  Finney  on  G.  Houghton  at  six 
months' date,  for  £515  lis.  lOd.  payable  to  their  own  order.  It 
appeared  that  at  the  time  when  the  bill  became  due,  Houghton 
was  at  sea,  and  remained  absent  for  several  months  after;  but  he 
had  a  sister  residing  in  London,  to  whom  he  had  given  an  authority 
to  fill  up  and  accept  bills  in  his  name,  and  to  transact  other  1 
ness  for  him,  and  who  had  in  fact  accepted  this  very  bill.  The 
bill  became  clue  on  the  14th  of  July  ;  it  was  not  presented  for 
payment  to  the  sister.  On  the  16th,  notice  was  given  to  Daven- 
port and  Finney  that  it  remained  unpaid,  but  no  notice  was  given 
to  the  defendants.  In  February,  1809,  Davenport  and  Finney 
became  insolvent ;  and  Houghton  was  declared  a  bankrupt  in  July, 
1809.  No  application  was  made  to  the  defendants  for  payment 
till  after  the  date  of  both  bankruptcies.  The  jury  found  a  verdict 
for  the  plaintiff,  deducting  the  £5  per  cent,  for  the  premium  of  the 
guaranty,  which  had  never  been  paid ;  and  the  Chief  Justice 
reserved    liberty  to  the   defendants  to  move  to  enter  a  nonsuit ; 

accordingly, 
[*  208]      Vaughan,  Serjt.,  in  this  term  obtained  a  rule  nisi  upon  two 

grounds  ;  first,  that  the  contract  was  to  guarantee  a  bill  of  the 


B.  C.  VOL.  IV.]       SECT.  III. — AS    TO    PRESENTMENT    AND    NOTICE.      479 
No.  32.  —  Philips  v.  Astling,  2  Taunt.  208.  209. 

precise  amount  of  £500,  and  this  was  a  bill  for  a  greater  sum. 
Secondly,  that  the  guaranty  not  being  for  the  payment  of  the  price 
of  the  goods  generally,  but  referring  to  a  bill  as  a  specific  mode  of 
payment,  it  was  necessary  that  all  due  diligence  should  be  used  to 
obtain  payment  of  the  bill  before  the  parties  could  resort  to  the 
guarantee. 

Shepherd  and  Best,  Serjts.,  now  showed  cause.  —  Although  on 
this  contract  the  guaranty  would  not  bind  the  defendant  to  a 
greater  extent  than  £500,  yet,  whether  the  bill  be  for  a  greater 
or  less  sum  is  immaterial;  if  it  had  been  for  £1000,  or  if  goods  to 
the  amount  of  £1000  had  been  sold,  the  defendants  would  have 
been  thereupon  liable  for  £500  of  it;  for  the  contract  related  to 
the  identical  sale  of  provisions  for  which  this  bill  was  given,  not 
to  the  mere  form  of  the  payment;  it  would  be  otherwise,  indeed, 
if  t'le  guaranty  was  merely  for  the  payment  of  a  particular  bill  of 
exchange.  It  cannot  be  said  that  this  sale  was  not  the  very  trans- 
action meant  to  be  guaranteed,  and  the  contract  must  be  construed 
according  to  the  intention  of  the  parties.  Next,  as  to  the  want  of 
diligence;  this  is  not  a  guaranty  that  the  drawer  shall  pay  the 
bill,  but  that  the  acceptor  shall  pay  it;  the  guarantee  does  not 
stand  in  the  situation  of  the  drawer;  and,  therefore,  although  want 
of  diligence  in  presenting  would  discharge  the  drawer,  it  does  not 
at  all  assist  the  defendant,  for  he  stands  in  the  situation  of  the 
acceptor;  and  as  no  want  of  diligence  in  presenting  the  bill  for  pay- 
ment would  discharge  the  acceptor,  who  would  be  liable,  though 
the  bill  should  be  for  the  first  time  presented  for  payment  after  an 
interval  of  many  months,  so  neither  is  the  guarantee,  who  stands 
in  the  place  of  the  acceptor  only,  thereby  discharged. 
*  If  anything  had  been  done  with  the  bill  which  would  [*  209] 
discharge  the  acceptor,  perhaps  it  might  discharge  his 
guarantee  also;  or  even  if  it  be  supposed  that  the  contract  is  alter- 
native, that  either  the  drawer  or  the  acceptor  shall  pay  the  bill, 
still,  unless  the  defendant  can  show  that  all  the  parties  to  the  bill 
are  discharged,  the  guarantee  continues  liable,  because  he  may 
resort  to  the  acceptor,  who  is  not  discharged,  though  the  drawer  is ; 
and  this  transaction  takes  place  upon  a  valuable  consideration. 

Vaughan,  in  support  of  the  rule,  contended,  that  the  defendants 
were  discharged  from  their  guaranty  by  the  want  of  presentment 
to  the  sister  who  was  the  agent  of  Houghton,  and  by  the  want  of 
timely  notice  to  the  drawers,  and  to  the  defendants ;  for  that  the 
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defendants  stood  as  indorsers  of  the  bill,  and  as  such,  had  a  right 
to  insist  upon  proof  of  notice  to  themselves  of  the  non-payment 
both  by  the  drawer  and  the  acceptor ;  and  that  they  had  also  a 
right  to  insist  on  proof  of  notice  to  the  drawers,  because  without 
notice  the  drawers  were  not  liable.  But  the  defendants'  remedy 
against  Davenport  and  Finney  was  entirely  lost,  for  want  of  due 
notice  to  them  of  the  non-payment,  which  was  not  communicated 
to  them  till  the  16th.  The  want  of  notice  to  the  defendants  at 
the  same  time  was  also  fatal ;  for  if  the  defendants  had  on  the 
14th  been  apprised  of  the  non-payment,  they  might  have  obtained 
payment  of  Davenport  and  Finney,  who,  for  anything  that  appears 
to  the  contrary,  were  then,  and  for  eight  months  afterwards,  sol- 
vent, and  who  therefore,  in  the  contemplation  of  the  law,  might 
have  paid  it  within  that  time.  All  the  doctrine  of  the  necessity 
of  notice  concerning  bills  is  founded  on  this  supposition.  Secondly, 
to  the  objection  arising  on  the  amount  of  the  bill,  the  answer  made 
that  the  defendants  are  liable  in  equity  for  £500  only,  is  of  no 

weight;  for  if  the  defendant  stands  as  party  to  the  bill, 
[*210]  *if  the  bill  is  drawn   for  £1000,  he  is  party  to  the  bill 

for  £1000.  Cur.  adv.  vult. 

Mansfield,  C.  J.  This  was  an  action  against  two  persons  on  a 
guaranty,  the  terms  of  which  are  :  "  Memorandum.  —  We  jointly 
and  separately  promise  to  guarantee  a  payment  of  £500  at  £5  per 
cent.,  say  a  bill,  dated  10th  January,  1S08."  Then  the  bill  is  given, 
dated  11th  January,  and  accepted,  and  not  having  been  paid,  this 
action  is  brought.  At  the  trial  there  appeared  reason  to  believe 
that  Davenport  and  Finney,  the  drawers,  and  Houghton,  the 
acceptor,  were  all  at  this  time  insolvent,  but  there  was  no  proof  of 
it.  Davenport  and  Finney  first  became  plainly  insolvent  in  Feb- 
ruary, 1809,  a  year  after  this  bill  was  drawn.  There  was  no  evi- 
dence of  any  demand  being  made  on  Davenport  and  Finney  for 
the  money  ;  and  no  notice  was  given  them  of  the  bill  not  being 
paid  till  the  16th  ;  something  was  said  of  a  threat  to  arrest  them, 
but  there  was  no  evidence  of  regular  notice.  As  to  Houghton,  he 
went  abroad ;  but  he  left  a  sister  here,  of  whom  a  demand  might 
have  been  made ;  no  demand,  however,  was  made  at  the  place 
where  his  sister  was  to  be  found.  At  the  trial  it  was  objected 
that  the  plaintiff  could  not  recover,  for  several  different  reasons : 
First,  that  the  defendants  stood  as  indorsers  of  the  bill,  and  that 
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as  indorsers,  they  had  a  right  to  insist  on  proof  of  the  notice  of 
non-payment  both  by  the  drawer  and  acceptor.  <  )n  the  other  hand 
it  was  urged,  and,  as  we  think,  justly,  that  this  was  a  general 
guaranty  for  payment  of  a  bill,  not,  as  usual,  a  guaranty  that  the 
acceptor  should  pay,  but  a  contract  that  either  the  one  or  the  other 
should  pay ;  and  the  consequence  is,  that  if  the  guarantee  paid  the 
bill,  he  would  have  a  right  to  come  both  on  the  drawer  and  acceptor 
for  repayment;  and  though  want  of  notice  would  not 
discharge  the  acceptor,  *  yet  the  guarantee,  as  the  holder,  [*211] 
had  a  right  to  insist  on  due  notice  being  given  to  him- 
self of  non-payment  by  the  acceptor,  and  that  as  to  the  drawers  he 
had  a  right  to  insist  on  notice  being  given  to  them  of  the  same 
fact,  for  that  otherwise  he  might  pay  it  in  his  own  wrong  if  they 
were  discharged  As  to  the  second  objection,  the  question  is, 
what  is  the  meaning  of  the  word  "  say  ; "  for  it  is  objected,  that  sup- 
pose the  bill  drawn  was  for  £1000,  this  would  not  be  a  guaranty 
to  pay  £500  on  the  bill  for  £1000;  the  guarantee  would  not  be 
bound  to  pay  it ;  but  if  "  say  "  means  "  about  "  £500  a  bill  for  £515 
might  answer  the  description ;  and  if  it  were  necessary  to  the 
deciding  this  action,  to  ascertain  the  meaning  of  that  word,  if 
"  say  "  means  to  fix  precisely  the  sum,  and  to  restrain  it  from  any 
larger  sum,  this  objection  would  be  good ;  but  it  is  not  necessary 
to  decide  that  here,  for  we  are  of  opinion  that,  unfortunately  for 
the  plaintiff,  the  defendant  is  relieved  from  the  consequence  of 
this  guaranty.  I  strongly  think  the  plaintiff  knew  the  state  of  all 
these  persons,  and  that  they  were  not  good ;  but  as  Davenport  and 
Finney  did  not  become  insolvent  till  long  after  the  bill  became 
due,  nor  Houghton  till  long  after  the  bill  became  due,  I  do  not 
know  how  to  give  the  plaintiff  the  benefit  of  his  contract  in  this 
case.  I  thought  it  possible  that  cases  might  have  been  found  on 
the  interpretation  of  such  a  guaranty,  in  the  distribution  of  bank- 
rupt's effects  in  the  Court  of  Chancery ;  none  such,  however,  have 
been  mentioned.  In  the  case  of  Warrington  v.  Furbor,  8  East, 
245,  the  expression  "  say  at  a  credit  of  six  months,''  seems  to  be 
used  in  a  positive  sense.  That  case  also  arose  on  a  guaranty,  and 
Lord  Ellenborough,  C.  J.,  expressed  the  opinion  of  the  Court  that 
although  the  insolvency  of  the  parties  to  a  bill  would  not  in  general 
dispense  with  the  necessity  of  presenting  it  for  payment,  yet  where 
it  was  obvious  that  it  could  not  avail,  the  same  strictness  of 
*proof  wras  not  necessary  to  charge  a  guarantee,  and  therefore  [*212] 
vol.  iv.  —  31 
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if  the  parties  became  bankrupts,  and  notoriously  insolvent,  it  was  the 
same  as  if  they  were  dead  Now  this  case  is  decided  on  the  ground 
that  the  pursuing  the  course  of  applying  to  the  acceptor  in  that  i 
as  here  t«»  the  acceptors  and  drawer,  would  have  been  of  no  effect, 
because  there  the  bankruptcy  had  already  happened  before  the  bill 
became  due.  Here  the  insolvency  did  not  occur  till  long  after 
the  bill  became  d\w,  and  Houghton's  bankruptcy  was  long  after 
that.  For  anything  then  that  appears,  if  this  gentleman  had  de- 
manded the  money  either  of  the  acceptor  or  drawer  the  bill  might 
have  been  paid.  That  too  was  a  guaranty  of  payment  of  the 
price  of  goods  ;  this  is  foT  a  bill,  and  the  contract  necessarily 
implies  that  the  defendants  will  pay  it  if  the  plaintiffs  do  not, 
being  called  on  in  a  proper  manner:  and,  therefore,  although  that 
case  has  relaxed  the  strictness  of  the  proof  of  presentment  and 
notice,  and  seems  to  decide  that  it  is  not  necessary  to  pursue  the 
same  strictness  in  order  to  charge  a  guarantee  as  to  charge  tin- 
drawer  of  the  bill,  yet  it  may  still  be  inferred  from  it,  that  if 
the  necessary  steps  are  not  taken  to  obtain  payment  from  the 
parties  who  are  liable  on  the  bill,  and  solvent,  the  guarantee  must  be 
discharged;  and  therefore  the  rule  for  a  nonsuit  must  be  n. 

Absolute. 

ENGLISH    NOTES. 

The  neglect  to  present  the  bill  to  the  agent  would  be  a  want  of  the 
"reasonable  diligence  "  required  in  order  to  dispense  with  presentment 
under  sect.  46  (2)  of  the  Kills  of  Exchange  Act  1882. 

'To  dispense  with  presentment  so  as  to  enable  the  holder  to  charge 
the  drawer  it  is  not  enough  that  the  acceptor  has  before  the  bill  became 
due  informed  the  drawer  that  he  would  be  unable  to  pay  it.  Baker  v. 
Birch  (1811),  3  Camp.  107,  13  E.  E.  767;  orthat  the  acceptor  is  insol- 
vent, Esdaile  v.  Sowerby  (1809),  per  Lord  Ellenborough,  11  1 
117,  10  E.  E.  441';  and  as  to  promissory  notes,  Bowes  v.  ffowt  (Ex. 
Ch.  1813).  5  Taunt.  30,  14  E.  E.  700:  Sands  v.  Clarke  (1849),  8  C.  B. 
751,  19  L.  J.  C.  P.  84,  14  Jur.  352. 

On  the  other  hand  where  a  promissory  note  was  made  "payable  at 
Guildford, "  and  was  presented  at  two  banks  there, —  the  defendant  (the 
maker)  having  no  residence  at  Guildford,  —  the  presentment  was  held 
sufficient.     Hardy  v.  Woodroofe  (1818),  2  Stark.  319. 

AMERICAN  NOTES. 

Principal  case  cited,  1  Daniel  on  Negotiable  Instruments,  §  590,  under  name 
of  Phillips  v.  Astberg. 
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No.  33.  —  WALTON  v.  MASCALL. 

(184-4.) 

RULE. 

It  is  the  duty  of  the  maker  of  a  promissory  note,  as 
well  as  of  the  acceptor  of  a  bill,  to  find  out  the  holder  and 
pay  him  the  amount  when  the  note  becomes  due;  and  a 
guarantor  promising  to  pay  the  debt  if  the  note  is  not 
duly  honoured  and  paid  is  not  discharged  by  reason  of  the 
note  not  being  presented  for  payment. 

Walton  v.  Mascall. 

13  M    ,<:    W.  452-459   (s.  <\  U  L.  .F.  Ex.  f>4-57). 

Assumpsit.  —  The  declaration  stated,  that,  before  and  at  [452] 
the  time  of  the  making  of  the  promise  of  the  defendant 
thereinafter  mentioned,  one  J.  -I**Iiit— **ii  was  indebted  to  the  plain- 
ti.l'  in  a  large  sum  of  money,  t.>  wit,  £17  lis.,  and  thereupon  there- 
bofore,  to  wit,  on  tin-  14th  day  of  August,  L843,  in  consideration 
that  the  plaintiff,  at  the  request  of  the  defendant,  would,  for  and 
on  account  of  the  -aid  sum  of  617  Lis.,  so  due  and  owing  from 
th«-  said  J.  Johnson  a-  aforesaid,  accept  and  receive  of  and  from 
the  said  .1.  Johnson  and  on.-  ,1.  <;.  Elphick,  the  joint  and  separate 
promissory  note  in  writing  of  the  said  J.  Johnson  ami  tin-  said 
J.  G.  Elphick,  bearing  date  the  day  and  year  aforesaid,  whereby 
the  said  J.  Johnson  and  ■).  <;.  Elphick  jointly  and  separately  prom- 
ised the  plaintiff,  six  months  after  tin-  date  thereof,  to  pay  to  him 
the  plaintiff,  or  his  order,  the  sum  of  £17  ]]s.  and  would  thereby 
give  time  to  the  said  J.  Johnson  for  the  paymenl  of  the  said  debt 
of  *J17  1  is.  until  the  said  promissory  note  should  become  due  and 
payable,  according  to  the  tenor  and  effect  thereof ;  he  the  defend- 
ant did  then  guarantee  and  promise  the  plaintiff  to  pay  the  said 
sum  of  £17  lis.  to  the  plaintiff,  if  the  said  promissory  note 
for  that  amount  was  not  duly  honoured  and  paid  by  *the  [*4f>:'>] 
said  J.  Johnson  and  J.  Gr.  Elphick,  or  either  of  them,  when 
the  same  should  become  due  and  payable  according  to  the  tenor 
and  effect  thereof.  The  declaration  then  averred,  that  the  plain- 
tiff, confiding  in  tie-  said  promise  of  the  defendant,  did  then  accept 
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and  receive  the  said  promissory  note  of  and  from  the  said  J.  John- 
son and  J.  G.  Elphick,  for  and  on  account  of  the  said  sum  of  £17 
Lis.,  so  due  to  him  from  the  said  J.  Johnson  i  -aid,  and  did 

give  time  to  the  said  J.  Johnson  for  payment  thereof,  from  thence 
until  hitherto;  nevertheless,  although  the  said  promissory  note 
afterwards,  and  before  the  commencement  of  this  suit,  to  wit,  on 
the  17th  day  of  Eebruary,  1S44,  became  due  and  payable  accord- 
ing to  tin'  tenor  and  effect  thereof,  and  the  said  J.  Johnson  and 
J.  < !.  Elphick  were  then,  to  wit,  on  the  day  and  year  last  aforesaid, 
requested  by  the  plaintiff  so  to  do,  yel  the  said  J.  Johnson  and 
J.  (!.  Elphick  have  not,  nor  has  either  of  them,  paid  the  said  sum 
of  £17  lis.  in  the  said  note  specified,  or  any  part  thereof,  to  the 
plaintiff,  and  the  said  note  hath  been  from  thence  hitherto,  and 
still  is,  in  the  hands  of  the  plaintiff  over-due  and  unpaid;  of  all 
which  premises  the  defendant  then,  to  wit,  on  the  day  and  year 
last  aforesaid,  had  notice,  and  was  then  requested  by  the  plaintiff 
to  pay  him  the  said  sum  of  1!  1 7  lis.,  but  the  defendant  hath  not 
paid  the  same,  or  any  part  thereof. 

Plea,  that  the  plaintiff  did  not  request  the  said  J.  Johnson  and 
J.  G.  Elphick  modo  et  forma;  concluding  to  the  country. 

General  demurrer,  and  joinder. 

The  plaintiffs  points  marked  for  argument  were,  that  the  plea 
is  no  answer  in  law,  for  that  it  was  not  necessary  in  law  to  make 
any  request  to  the  said  J.  Johnson  and  J.  G.  Elphick  for  the  pay- 
ment of  the  amount  of  the  said  note ;  and  that,  as  makers  of  the 
said  note,  they  were  liable  and  bound  to  pay  the  same  without 
any    request;  and    that   the    plea    tends    to   raise    an    immaterial 

issue. 
[*  454]  *  The  defendant  gave  notice  of  the  following  objections 
to  the  declaration  :  That  the  defendant  was  only  to  be  liable 
if  the  note  was  not  duly  honoured  and  paid,  —  an  expression  which 
implies  that  the  holder  was  to  present  the  note,  and  no  present- 
ment is  averred.  That  the  request  ought  to  have  been  made  by 
the  holder,  and  when  the  note  was  due ;  neither  of  which  facts  is 
averred.  That  the  plaintiff  was  only  to  give  time  "thereby,"  (/.  e. 
hy  taking  the  note)  until  the  note  became  due,  and  he  does  not 
state  that  he  gave  time  by  taking  the  note,  and  he  does  by  the 
word  "  hitherto  "  aver  that  he  gave  time  for  too  long  a  period. 

Knowles,  in  support  of  the  demurrer.  —  The  decision  in  Hitch- 
cock v.    Hvmfrey,  5    Scott,  N.   R   540;  5  Man.    &   Gr.   559;  12 


R.  0.  VOL.  IV.]       SECT.  III. — AS    TO    PRESENTMENT    AND    NOTICE.       485 
No.  33.  —  Walton  v.  Mascall,  13  M.  &,  W.  454,  455. 

L.  J.  C.  P.  235,  is  expressly  in  point  to  show  that  this  plea  is 
bad  in  substance.  There  the  defendant  guaranteed  the  payment 
of  goods  supplied  to  his  sod,  in  consideration  of  the  plaintiff's 
extending  the  credit  already  given  to  the  son,  and  agreeing  to  draw 
upon  him  at  three  months.  To  an  action  on  this  guaranty,  for  the 
amount  of  a  bill  of  exchange  dishonoured  by  the  defendant's  son, 
the  defendant  pleaded,  that  the  bill  was  not  duly  presented  for 
payment,  and  that  the  defendant  had  no  notice  of  its  non-payment; 
and  the  Court  gave  judgment  for  the  plaintiff,  notwithstanding  a 
verdict  for  the  defendant  on  these  issues.  TlNDAL,  C.  J.,  there 
"The  question  turns  upon  the  single  point,  whether  a  per- 
son who  guarantees  the  payment  of  a  bill,  drawn  by  the  vendor  of 
goods  on  the  vendee  for  their  price,  puts  himself  in  the  same  situa- 
tion as  the  drawer  of  the  bill;  because,  if  so,  then  by  the  law 
merchant  he  is  entitled  to  insist  that  the  bill  should  be  duly 
presented  to  the  acceptor,  and  that  he  should  have  notice  of  its 
dishonour.  But  I  find  no  case  by  which  a  party  so  guar- 
anteeing is  put  upon  that  footing.  <  >n  the  *contrary,  War-  [*455] 
rington  \.  Furbor,  8  East,  242,  and  Swinyard  v.  Bowes, 
5  M.  &  S.  62;  17  R,  R.  U74.  -how  the  true  distinction  between 
the  case  of  a  drawer  and  that  of  a  party  giving  such  guarantee. 
The  latter  merely  undertakes  that  the  acceptor  shall  pay  the  bill; 
and  he  can  only  have  a  right  to  insist  on  notice  of  dishonour,  when 
some  damage  would  result  to  him  from  the  want  of  it."  He  was 
then  stopped  by  the  Court,  who  ''ailed  upon  — 

Martin  to  support  the  plea.  First,  the  averment  of  request  is  a 
material  and  traversable  averment.  The  liability  of  a  guarantor  has 
always  been  construed  strictly.  Hitchcock  v.  Humfrey  is  not  an 
authority  against  the  defendant.  It  is  not  contended  that  a  guaran- 
tor of  the  payment  of  a  bill  of  exchange  or  promissory  note  is  in 
the  same  position  as  an  indorser,  whose  liability  is  governed  by  the 
law  merchant,  and  dues  not  arise  until  after  due  presentment,  and 
notice  of  dishonour.  But  the  liability  of  the  guarantor  i]<»'<  not 
arise  until  there  has  been  an  application  for  payment  of  the  bill  or 
note  ;  the  very  nature  of  the  instrument  requires  it,  and  such  is  the 
universal  practice.  This  note  is  payable  to  order,  and  there  is  no 
allegation  that  it  was  in  the  hands  of  the  plaintiff  when  it  became 
due.  The  contract  of  the  defendant  by  this  guaranty,  as  set  out, 
is  that  the  note  shall  be  presented  for  payment  in  the  ordinary  way: 
Supposing  the  note  to  have  been  indorsed  away  by  the  plaintiff,  can 
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it  be  said  that  the  defendant  is  bound  to  search  out  the  holder  ? 
[PARKE,  B.  Your  argument  is,  that  the  word  "honoured"  im- 
plies something  more  than  payment.]  Lewis  v.  Gompertz,  6  M.  & 
W.  399  ;  9  L.  J.  Ex.  182,  shows  that  the  word  "  dishonoured  "  has 
a  technical  meaning,  and  signifies  something  more  than  mere  non- 
payment; that  it  imports  also  a  due  presentment  for  payment. 
[Parke,  15.  Yes,  as  against  the  drawer  or  indorser  :  there  is  no  dis- 
honour as  against  him  till  the  bill  has  been  presented.]  If 
[*456]  the  term  "  dishonour"  has  a  *  technical  meaning  as  against 
a  third  party  to  the  bill,  so  must  it  also  as  against  a  third 
party  collaterally  liable  as  a  guarantor  for  payment  of  the  bill.  The 
contracting  party  fixes  the  time  when,  and  the  consideration  on 
which,  he  is  to  become  responsible,  viz.,  if  the  note  be  not  duly 
honoured  and  paid  when  due.  [Parke,  B.  "Duly  honoured" 
means  no  more  than  duly  paid  when  due.  "  Honouring  "  mi 
payment  at  maturity.] 

Secondly,  the  declaration  is  bad  for  want  of  an  averment  that 
the  note  was  presented  for  payment  Until  then,  it  could  not  U- 
said  to  have  been  dishonoured.  A  person  whose  debt  is  secured  by 
a  bill  or  note  stands  in  a  different  situation  from  creditors  holding 
other  securities.  Hansard  v.  Robinson,  7  B.  &  Cr.  90  ;  9  D.  &  L-.860  ; 
5  L.  J.  K.  B.  242.  If  the  bill  or  note  be  lost,  the  party  cannot  re- 
cover ;  but  in  the  case  of  a  lost  I.  0.  U.  the  case  is  otherwise.  Again, 
on  payment,  the  bill  or  note  must  be  delivered  up  to  the  party  pay- 
ins.  But,  further,  the  consideration  here  stated  is,  not  that  the 
plaintiff  would  give  time,  but  that  he  would  accept  a  promissory 
note  for  the  debt,  and  thereby  give  time ;  and  the  declaration  is 
therefore  defective  for  not  averring  that  the  plaintiff  gave  time  by 
taking  the  note,  i.  e.,  until  the  note  became  due.  The  allegation  is, 
that  he  gave  time  "  from  thence  until  hitherto." 

Pollock,  C.  B.  I  am  of  opinion  that  the  plaintiff  is  entitled  to 
the  judgment  of  the  Court.  With  respect  to  the  last  objection,  the 
declaration  shows  expressly,  not  only  that  the  plaintiff  did  give  time 
by  receiving  the  note,  but  that  he  took  it  under  circumstances  which 
compelled  him  to  give  time.  The  case  of  KearslaTce  v.  Morgan, 
5  T.  R.  513,  establishes  that  a  creditor  who  receives  a  negotiable 
instrument  "for  and  on  account  of"  his  debt  is  taken  to  have  re- 
ceived it  in  present  satisfaction,  and  the  receipt  of  it  oper- 
[*457]  ates  as  a  suspension  of  the  remedy  upon  the  debt.  As  *  to  the 
other  question,  it  turns  a  good  deal  upon  what  the  parties  are 
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to  be  taken  to  have  meant  by  the  words  "  duly  honoured  and  paid,' 
and  it  seems  to  me  that  those  words,  if  they  be  anything  more  than 
mere  tautology,  must  mean,  honoured  by  being  paid  on  the  day 
when  the  note  became  due,  or  paid  at  any  time  afterwards.  I  can- 
not help  thinking  that  the  word  "  honoured  "  meant  that  the  note 
should  be  presented  at  any  time,  and,  if  paid  at  any  time,  then  the 
defendant  should  be  discharged  from  liability.  The  real  question 
we  have  to  decide  is,  whether  the  averment  of  a  request  to  pay  has 
a  different  meaning  in  a  declaration  against  the  maker  of  a  note, 
and  in  a  declaration  against  a  guarantor  for  the  maker.  It  seems 
to  me  that  it  means  the  same  thing  in  both  cases  ;  it  would  lead  to 
much  inconvenience  to  hold  the  contrary.  Now,  against  the  maker 
of  the  note,  that  allegation  would  be  mere  form ;  it  must  be  suffi- 
cient to  say  that  he  had  not  paid  the  sum  of  money  in  the  note 
specified  according  to  the  tenor  and  effect  thereof.  And  if  that 
would  be  sufficient  as  against  him,  it  must  be  equally  so  against 
the  guarantor.  The  real  contract  is,  that  the  makers  of  the  note 
shall  pay  it  according  to  its  tenor  and  effect ;  and  it  is  clear  that 
they  are  bound  to  find  out  the  holder  and  pay  him  the  amount, 
when  the  note  becomes  due.  It  appears  to  me,  therefore,  that  a 
presentment  and  request  are  immaterial ;  and  that  our  judgment 
must  be  for  the  plaintiff. 

Parke,  B.  I  am  of  the  same  opinion.  The  first  question  which 
arises  in  this  case  is  as  to  the  validity  of  the  plea.  The  declaration 
is  on  a  guaranty,  which  states  that,  in  consideration  that  the  plain- 
tiff would  receive  the  promissory  note  of  two  persons  therein 
mentioned,  and  thereby  give  time  for  the  payment  of  a  debt  due 
from  one  of  those  persons,  the  defendant  promised  to  pay  the 
plaintiff  the  amount  of  the  debt,  if  the  note  were  not  "  duly 
honoured  *  and  paid."  The  declaration  then  avers,  that,  [*458] 
before  the  commencement  of  the  suit,  the  note  became  due 
and  payable  according  to  its  tenor  and  effect,  and  that  the  makers, 
although  requested  so  to  do,  have  not  paid  it,  of  which  the  defend- 
ant had  notice.  The  plea  traverses  the  allegation  of  the  request  to 
pay;  and  to  that  there  is  a  general  demurrer.  Xow,  it  is  clear  that 
a  request  for  the  payment  of  a  debt  is  quite  immaterial,  unless  the 
parties  to  the  contract  have  stipulated  that  it  shall  be  made ;  if 
they  have  not,  the  law  requires  no  notice  or  request ;  but  the  debtor 
is  bound  to  find  out  the  creditor  and  pay  him  the  debt  when  due. 
It  is  clear,  therefore,  that  the  defendant  was   bound   to  pay  the 
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amount  of  the  promissory  note  when  it  had  become  due  and  was 
dishonoured,  unless  there  was  some  condition  precedent  to  be  per- 
formed by  the  plaintiff,  which  has  not  been  performed.  It  is  argued, 
that  this  condition  precedent  is  that  the  note  shall  be  presented  for 
payment  when  due.  But  it  seems  to  me  that  the  words  "  duly 
honoured  and  paid  "  are  merely  tautologous,  and  mean  simply  that 
the  note  shall  be  paid  when  it  becomes  due.  What  1  am  reported 
to  have  said  in  the  case  of  Lewis  v.  Gompcrtz,  when  taken  in  con- 
nexion with  the  facts  of  that  case,  I  hold  to  be  perfectly  correct. 
There  can  be  no  doubt  that  a  mercantile  man,  reading  the  notice  of 
dishonour  which  was  given  in  that  case,  would  necessarily  infer 
that  the  bill  had  been  duly  presented  for  payment  when  it  became 
due.  But  no  request  or  presentment  is  necessary  to  charge  the 
acceptor  of  a  bill  or  the  maker  of  a  note ;  he  is  bound  to  pay  it  at 
maturity,  and  to  find  out  the  holder  for  that  purpose.  Upon  this 
contract  of  guaranty,  therefore,  it  seems  to  me  that  the  word 
"  honoured  "  means  no  more  than  the  words  "  duly  paid,"  and  that, 
inasmuch  as  this  note  has  not  been  paid,  the  defendant  is  chargeable. 
With  respect  to  the  other  point,  the  giving  of  a  negotiable  security 

for  and  on  account  of  a  debt  operates  prima  fa cie  to  suspend 
[*459]  payment  *  of  the  debt  until  it  becomes  due.    I  think  the 

declaration  is  perfectly  sufficient,  and  that  the  plaintiff  is 
entitled  to  judgment. 

Gurney,  B.,  and  Bolfe,  B.,  concurred. 

Judgment  for  the  plaintiff. 

ENGLISH    NOTES. 

See  Bills  of  Exchange  Act  1882,  section  52. 
The  rule  is  merely  a  particular  application  of  the   common-law  prin- 
ciple that  the  debtor  is  bound  to  seek   out  his   creditor  and  pay  him. 
Chalmers,  4th  ed.  p.  170.     See   Cranley  v.  II Ulan/  (181.'!).  2  M.  &  S. 
120  ;  per  Dampier,  J.,  citing  Littleton  (sect.  .'540),  at  p.  122. 

AMERICAN  NOTES. 
This  question  is  somewhat  mooted  here.  The  English  rule  is  approved  in 
Brown  v.  Curtiss,  2  New  York,  228;  Allen  v.  Rigldmere,  20  Johnson  (New 
York),  365;  11  Am.  Dec.  288;  Heaton  v.  Hulbert,  ■'>  Scammon  (Illinois),  490; 
Writ/hi  v.  Dyer,  48  Missouri,  526;  Roberts  v.  Hawkins,  70  Michigan,  ">(i<i ; 
Hungerford  v.  O'Brien,  -)7  Minnesota,  306;  Clay  v.  Edgerton,  10  Ohio  State. 
553;  'J  Am.  Rep.  122;  Breed  v.  Hillhouse,7  Connecticut,  r>ii:{ ;  Cowlesv.  Peck, 
55  Connecticut,  251  ;  '■'<  Am.  St.  Rep.  1 1 ;  Read  v.  ('nils,  7  Greenleaf  (Maine), 
126;  22  Am.  Dec.  LSI ;  Donley  v.  Camp,  22  Alabama,  n:,!) ;  58  Am.  Dec.  274; 
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Baker  v.  Kelly,  41  Mississippi,  696;  93  Am.  Dec.  274;  Taylor  v.  Ross,  3 
Y/erger  (Tennessee),  330 ;  Huffy.  Slife,  25  Nebraska,  448 ;  13  Am.  St.  Rep. 
197;  Peck  v.  Frink,  10  Iowa,  19:3;  74  Am.  Dec.  384;  Weiler  v.  Henarie,  15 
Oregon,  28;  Taussig  v.  Reid,  145  Illinois,  488;  36  Am.  St.  Rep.  504;  Kepley 
v.  Carter,  49  Kansas,  72. 

The  ground  of  these  decisions  is  well  expressed  in  Brown  v.  Curtiss,  supra, 
by  Bronsox,  J.  :  ••  The  undertaking  of  the  defendant  was  not  conditional 
like  that  of  an  indorser ;  nor  was  it  upon  any  condition  whatever.  It  was  an 
absolute  agreement  that  the  note  should  be  paid  by  the  maker  at  maturity. 
When  the  maker  failed  to  pay,  the  defendant's  contract  was  broken,  and  the 
plaintiff  had  a  complete  right  of  action  against  him.  It  was  no  part  of  the 
agreement  that  the  defendant  should  give  notice  of  the  non-payment ;  nor  that 
he  should  sue  the  maker,  nor  use  any  diligence  to  get  the  money  from  him." 
(Disapproving  Maine,"  Massachusetts,  and  Pennsylvania  cases.)  "With  us 
proceedings  are  only  necessary  where  there  is  a  guaranty  of  collection." 
Selden,  J.,  said  :  "  No  condition  requiring  notice  of  non-payment  is  inserted 
in  the  contract,  nor  is  any  inferred  by  any  rule  of  law.  The  guarantor  is 
bound  to  ascertain  for  himself  whether  his  contract  has  been  performed,  and 
can  easily  obtain  the  requisite  information  from  the  party  for  whose  conduct 
he  has  assumed  the  responsibility.  If  he  fails  to  do  that,  there  is  no  principle 
which  would  authorize  him  to  inflict  upon  another  the  consequences  of  his 
own  neglect."  (Citing  English  cases.)  "  The  English  rule  has  been  adopted, 
and  I  believe  uniformly  sustained  in  this  State." 

The  contrary  doctrine  has  been  held  in  Douglass  v.  Reynolds,  7  Peters 
(United  States  Sup.  Ct.),  126;  12  ibid.  497  ;  Oxford  Bank  v.  Haynes,  8  Picker- 
ing (Massachusetts),  li':!  ;  1!)  Am.  Dec.  334;  Gamage  v.  Hulchins,  23  Maine, 
565 ;  Gibbs  v.  Cannon,  9  Sergeant  &  Rawle  (Pennsylvania),  202 ;  Newton 
Wagon  Co.  v.  Diers,  1<>  Nebraska,  285;  Second  Nat.  Bank  v.  Gaylord,  34  Iowa, 
24S  (but  the  guarantor  must  show  injury)  ;  Riggs  v.  Waldo,  2  California,  485  ; 
56  Am.  Dec.  356.  In  Marberger  v.  Pott,  16  Pennsylvania  State,  9 ;  55  Am. 
Dec.  479,  it  was  held  that  notice  of  non-payment  was  not  due  to  one  who  be- 
came "  security  "  on  a  note. 

The  basis  of  this  doctrine  is  stated  by  Story,  J.,  in  Douglass  v.  Reynolds : 
'■•  By  the  very  terms  of  this  guaranty,  as  well  as  by  the  general  principles  of 
law,  the  guarantors  are  only  collaterally  liable  upon  the  failure  of  the  princi- 
pal debtor  to  pay  the  debt.  A  demand  upon  him  and  a  failure  upon  his  part 
to  perform  his  engagements  are  indispensable  to  constitute  a  casus  fozderis. 
The  creditors  are  not  indeed  bound  to  institute  any  legal  proceedings  against 
the  debtor,  but  they  are  required  to  use  reasonable  diligence  to  make  demand, 
and  to  give  notice  of  the  non-payment.  The  guarantors  are  not  to  be  held  to 
any  length  of  indulgence  of  credit  which  the  creditors  may  choose,  but  have  a 
right  to  insist  that  the  risk  of  their  responsibility  shall  be  fixed  and  deter- 
mined within  a  reasonable  time  after  the  debt  has  become  due."  Mr.  Daniel 
approves  this  doctrine.  The  principal  case  is  cited  in  Bigelow  on  Bills  and 
Notes,  pp.  139,  284.  That  author  says  :  "  At  most  it  is  only  held  that  if  he 
was  prejudiced  by  failure  of  demand  and  notice,  he  is  discharged.  And  the 
strong  tendency  of  later  authorities  is  to  hold  him  without  notice  at  all." 
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Xi..  34  — CHAPMAN   v.   KEANE. 
(1835.) 

RULE. 

The  holder  of  a  bill  is  entitled  to  avail  himself  of  notice 
of  dishonour  given  by  any  party  to  the  bill. 

Chapman  v.  Keane. 

3  Ad.  &  Ell.  193-198  (8.  C.  -4  N.  &  M.  607). 

[193]  Assumpsit  by  indorsee  against  drawer  of  a  bill  of  exchange 
averring,  in  the  usual  form,  presentment  to  the  drawee,  non- 
payment by  him,  and  notice  to  the  defendant.  Plea  that  the  defend- 
ant had  not  due  notice  of  non-payment  by  the  drawee,  tendering 
issue  thereupon.  Joinder.  <  >n  the  trial  before  Tindal,  C.  J.,  at 
the  Guildford  Summer  assizes,  L834,  it  appeared  that  the  plain- 
tiff had  indorsed  the  bill,  before  it  wTas  due,  to  one  Wiltshire,  who 
left  it  with  the  plaintiff's  clerk  in  order  that  it  might  be  presented 
at  maturity  to  the  drawee.  It  was  dishonoured  upon  presentment, 
whereupon  the  plaintiff's  clerk  gave  notice  to.  the  defendant;  the 
notice  was  regular  in  all  respects,  except  that  the  clerk  gave  it  in 
the  name  of  the  plaintiff,  the  indorsee,  and  not  of  Wiltshire.  The 
plaintiff  afterwards  took  up  the  bill  from  Wiltshire.  It  was  ob- 
jected that  notice  ought  to  have  been  given  by  the  holder  of  the 
bill,  whereas  the  holder,  at  the  time  of  the  notice,  was  Wiltshire. 
His  Lordship,  being  of  this  opinion,  nonsuited  the  plainjtiff.     In 

Michaelmas  term  last,  Law  obtained  a  rule  to  show  cause 
[*194]   why  the  nonsuit  should  *  not  be  set  aside,  and  a  verdict 

be  entered  for  the  plaintiff. 
Thesiger  and  Piatt  showed  cause  (May  6)1  In  Tindal  v.  Browr\,, 
1  T.  R.  167;  2  T.  R.  1S6  ;  1  R.  R.  171,  it  was  held,  that  notice  of 
dishonour  must  be  given  by  the  actual  holder :  and  the  reason  is, 
that  the  party  to  whom  the  notice  is  given  ought  to  know  where 
the  bill  is,  that  he  may  take  it  up ;  and  he  is  entitled  to  warning 
that  the  holder  looks  to  him.  Lord  Eldon  laid  down  the  same 
rule  in  Ex  parte  Barclay,  7  Yes.  597.  The  decisions  in  Hartley  v. 
Case,  4  B.  &  C.  339,  and  Solarte  v.  Palmer,  7  Bing.  530,  which 
establish  that  information  of  the  fact  of  dishonour  must  be  given 
in  the  notice,  showT  the  importance  of  the  rule  that  the  party,  in 

1  Befure  Lord  Desman,  C.  J.,  Littledale,  Pattesox,  and  Coleridge,  JJ. 
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whose  hands  the  bill  was  when  dishonoured,  should  be  the  party 
to  give  the  notice.  In  Stewart  v.  Kennett,  2  Camp.  177;  11  R  R. 
690,  Lord  ELLENBOROUGH  ruled  to  that  effect.  His  words  are,  "The 
notice  must  come  from  the  person  who  can  give  the  drawer  or 
indorser  his  immediate  remedy  upon  the  bill;  otherwise  it  is 
merely  an  historical  fact."  It  is  true  that,  in  JRosher  v.  Kieran, 
4  Camp.  87,  it  was  held  that  notice  by  the  acceptor  to  the  drawer 
was  enough;  and,  in  Jameson  v.  Swinton,  2  Camp.  373,  and  Wilson 
v.  Swabey,  1  Stark.  .'14,  it  was  ruled,  at  Nisi  Prius,  that  notice  by 
any  party  to  a  bill  was  sufficient-,  but  it  appears  that  no  reference 
was  made,  at  the  time  of  these  decisions,  to  the  earlier  authorities. 
In  Gunson  v.  Metz,  1  15.  &  C.  193,  the  defendant  was  not 
proved  to  have  had  any  notice,  except  from  a  *  party  not  [*195] 
then  holding,  and  he  was  considered  nevertheless  to  be  lia- 
ble: but  there  the  defect  was  supplied  by  proof  of  an  agreement 
on  the  part  of  the  defendant,  which  amounted  to  an  admission  of 
his  liability,  and  was  considered  evidence  of  due  notice  having  been 
given.  If  the  notice  here  was  good  in  favour  of  the  plaintiff,  Wilt- 
shire, on  the  same  principle,  may  avail  himself  of  it,  and  sue  upon 
the  same  bill.  A  party  is  not  liable  to  be  sued  till  he  has  had  the 
opportunity  of  paying  ;  and,  for  this  purpose,  he  ought  to  have  notice 
from  the  party  to  whom  he  is  to  pay.  It  may  be  observed,  that  in 
Jameson  v.  Swinton,  tin-  defendant,  as  Lawrence,  J.,  puts  it,  was 
enabled  to  take  up  the  bill  if  he  pleased  So  in  Bosher  v.  Kieran, 
the  notice  stated  where  the  lull  w 

Adolphus,  contra.  The  decisions  are  certainly  inconsistent;  and 
it  will  be  necessary  for  the  Court  to  elect  between  the  two  doctrines 
which  have  been  laid  down.  Stewart  v.  Kennett,  however,  docs  not 
make  against  the  plaintiff;  for  there  the  notice  was  given  by  a 
person  not  connected  with  any  party  to  the  bill;  and  all  that  is 
contended  for  by  the  present  plaintiff  is,  that  a  notice  by  any  party 
to  the  bill  is  sufficient.  And  this  is  the  principle  laid  down  in 
Jameson  v.  Swinton,  and  Wilson  v.  Swabey.  The  object  of  the  no- 
tice may  be  considered  to  be,  that  the  party  receiving  it  may  with- 
draw his  effects  from  the  hands  of  the  party  who  has  refused 
payment.  In  Chitty  on  Bills1  the  doctrine,  that  the  notice 
imports  that  the  holder  intends  to  call  *upon  the  party  re-  [*196] 
ceiving  notice,  is  mentioned;  but  the  author  afterwards  says 
(p.  527),  "  However,  according  to  the  more  recent  decisions,  it  is  not 
1  Page  526  (8th  ed.  l^.'i.T). 
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absolutely  necessary  that  the  notice  should  come  from  the  person 
who  holds  the  hill  when  it  has  been  dishonoured,  and  it  suffices 
if  it  be  given  after  the  bill  was  dishonoured,  by  any  person 
who  is  a  party  to  the  bill,  or  who  would,  on  the  same  being 
turned  to  him,  and  after  paying  it,  be  entitled  to  require  reimbi 
incut ;  and  such  notice  will,  in  general,  enure  to  the  benefit  of  all 
the  antecedent  parties,  and  render  a  further  notice  from  any  of 
those  parties  unnecessary,  because  it  makes  no  difference  who  gives 
the  information,  since  the  object  of  the  notice  is,  that  the  parties 
may  nave  recourse  to  the  acceptor : "  and  Shaw  v.  Croft  is  cited  from 
a  MS.  note.    [Lord  Denman, C.  J.    Mr.  Justice  Bayley  Bayley 

on  Bills,  ch.  vii.  sec  2,  p.  255,  5th  ed.  1830),  thai  it  is  "prudent  In 
each  party  who  receives  a  notice,  to  give  immediate  notice  to  those 
parties  against  whom  he  may  have  right  to  claim:  for  tin-  holder 
may  have  omitted  notice  to  some  of  them."]  Cur.  adv.  vult 

Lord  Denman,  C.  J.,  now  delivered  the  judgmenl  of  the  Court. 

On  the  trial  of  this  action  by  the  indorsee  against  the  drawer  of 
a  bill  of  exchange,  tlic  Lord  Chief  Justice  of  the  Common  P 
directed  a  nonsuit,  for  want  of  <\\f  notice  of  dishonour.  The  hill 
had  been  indorsed  by  the  plaintiff,  by  the  desire  of  Wiltshire,  who 
had  discounted  it,  and  left  it  in  the  hands  of  the  plaintiffs 
[*  197]  clerk,  with  instructions  to  obtain  payment,  or  give  *notice 
of  dishonour.  He  did  give  notice  to  the  defendant,  but  iu 
the  name  of  the  plaintiff,  not  in  that  of  Wiltshire,  the  then 
holder,  who  had  deposited  the  bill  with  him. 

The  objection  to  the  plaintiff's  recovery  was  founded  on  the  case 
of  Tindal  v.  Brown,  1  T.  R  167;  2  T.  R  186;  1  R.  M  171.  in 
which  all  the  Judges  of  this  Court,  except  Lord  Mansfield,  con- 
sidered a  notice  given  by  one  who  was  not  the  holder  us  no  notice, 
on  the  ground  that  the  drawer  was  not  thereby  apprised  of  the 
holder's  intention  to  look  to  him  for  payment ;  and  this  case  was 
distinctly  recognized,  and  its  principle  adopted,  by  Lord  Eldox,  in 
Ex  parte  Barclay,  7  Yes.  597. 

Notwithstanding  these  high  authorities,  it  is  clear,  from  Jana 
v.  Swinton,  Wilson  v.  Swabey,  and  also  from  the  learned  treatises 
on  bills  of  exchange,  that  the  contrary  doctrine  has  prevailed  in 
the  profession,  and  we  must  presume  a  contrary  practice  in  the 
commercial  world.  It  is  universally  considered  that  the  party  en- 
titled as  holder  to  sue  upon  the  bill  may  avail  himself  of  notice 
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given  in  due  time  by  any  party  to  it.  In  the  Nisi  Prius  cases  just 
referred  to,  no  express  allusion  was  made  to  Tindal  v.  Brown,  or 
Ex  parte  Barclay,  but  we  can  hardly  conceive  that  they  were  not 
preseut  to  the  recollection  of  Lord  Ellenbokough  and  Mr.  Justice 
LAWRENCE,  or  the  counsel  engaged.  These  learned  judges,  indeed, 
decided  them  at  Nisi  Prius,  but  without  question.  We  are  now 
compelled  to  determine  whether  the  case  of  Tindal  v.  Brown,  as 
to  this  point,  he  good  law.  We  think  that  it  is  not.  If  it  were 
the  holder  might  secure  his  own  right  against  his  immedi- 
ate *indorser  by  regular  notice;  but  the  latter,  and  every  [*198] 
other  party  to  the  bill,  would  he  deprived  of  all  remedy 
against  anterior  indorsers  and  the  drawer,  unless  each  of  those 
parties  should  in  succession  take  up  the  bill  immediately  on  receiv- 
ing notice  of  dishonour,  a  supposition  which  cannot  be  reasonably 
made.  We  may  add  that  this  point  was  not  necessary  for  the 
decision  of  the  case,  as  this  Court,  including  Lord  MANSFIELD, 
granted  a  new  trial  on  a  different  ground. 

Rule  absolute. 

ENGLISH    NOTES. 

The  rule  is,  in  effect,  embodied  in  sect.  49  (1),  (3),  and  (4)  of  the 
Bills  of  Exchange  Act  L882.     The  word   "party"  in  the  rule  must  be 

underst 1  to  be  qualified  so  as  to  exclude  a  person  whose  name  is  on 

the  bill,  but  who  (by  reason  of  having  been  discharged  or  otherwise) 
could  qo1  sue  on  the  bill  on  paying  it.  Harrison  \.  Ruscoe  (1846),  per 
Parke,  1'...  15M.&  W.  234,  236,  L5  I... I.  Ex.  110,111.  "According 
to  the  authorities,"  says  Crksswell,  J.,  in  Lysaghtv.  Bryant  (1850), 
9  C  B.  4(3,  19  L.  J.  ('.  1*.  160,  1(11,  "a  prior  indorsee  may  give  notice 
of  dishonour  to  tin-  drawer,  which  notice  enures  to  the  benefit  of  the 
holder,  provided  the  holder  was  at  that  time  in  a  position  to  sue  the 
person  who  gave  the  notice.'' 

AMERICAN    NOTES. 

The  principal  case  is  cited  and  approved  by  Daniel  (2  Negotiable  Instru- 
ments, j§  !»>>7,  990).  He  fortifies  the  doctrine  by  Stafford  v.  Yates,  18  dohu- 
son  (New  York),  327 :  Bachellor  v.  Priest,  12  Pickering-  (Massachusetts),  106; 
Stanton  v.  Blossom,  14  Massachusetts,  lid:  7  Am.  Dec.  198;  Bank  of  U.  S.  v. 
Goddard\5  Mason  (United  States  Circ.  Ct.),  ?>0C>;  Triplett  v.  Hunt,  3  Dana 
(Kentucky),  126;  Renshawv.  Triplet/,  21  Missouri,  213 ;  Whitman  v.  Farmers' 
/;<//,/•,  8  Porter  (Alabama),  258  :  Marr  v.  Johnson,  9  Yerger  (Tennessee),  1 
Sn-nyze  v.  Brilton,  17  Kansas,  627 ;  Brailsford  v.  Williams,  15  Maryland,  150; 
71  Am.  Dec.  559  (citing  the  principal  case). 
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Parsons  disapproves  the  doctrine;  but  Daniel  observes  :  "  But  as  matter  of 
authority  the  doctrine  seems  now  to  be  established,  whatever  its  merit.  And 
as  any  established  rule  of  mercantile  conduct  is  better  than  continuous  shift- 
in,-,  we  suppose  the  Courts  will  not  lie  disposed  to  disturb  it  whether  they 
find  it  necessary  to  adopt  the  idea  of  agency  or  otherwise.  It  rests  upon 
usage,  and  is  a  principle  of  the  law  merchant,  however  unphilosophical  it  may 
seem."  As  the  result  to  lie  attained  is  merely  notice,  it  is  difficult  to  under- 
stand why  the  notice  may  not  come  from  any  party  to  the  transaction.  The 
requisite  knowledge  is  the  same  in  any  case. 

Principal  case  cited,  Bigelow  on  Bills  and  Notes,  p.  279,  reporting  Chanoine 
v.  Fowler,  3  Wendell  (New  York),  173,  agreeing  with  the  principal  case. 


No.  35.  —  BERRIDGE  v.  EITZGERALD. 

(1869.) 

No.  36.  —  STUDDY   v.  BEESTY  &  HIGGINS. 
(c.  a.  25  Jan.  1889.) 

RULE. 

It  is  essential  to  the  cause  of  action  by  the  holder  against 
an  indorser,  or  against  the  drawer  of  a  bill  of  exchange,  that 
notice  of  dishonour  has  been  duly  given,  or  that  notice  of  dis- 
honour had  been  waived  or  dispensed  with. 

Where  notice  of  dishonour  has  been  given  at  the  place 
which  the  defendant  has  held  out  to  be  his  place  of  busi- 
ness, that  is  sufficient. 

But  if  he  has  given  an  address  (not  being  that  of  an 
ascertainable  place  of  business)  by  which  the  plaintiff  has 
failed  to  find  him  ;  and  an  address  at  which  he  is  to  be 
found  comes  to  the  knowledge  of  the  holder  before  action 
brought,  notice  of  dishonour   is  not  dispensed  with. 

Berridge  v.  Fitzgerald. 

38  L.  J.  Q.  B.  335-337  (s.  c.  L.  R.,  4  Q.  B.  639;  10  B.  &  S.  668). 

[335]       Declaration  against  the  defendant  on  a  bill  of  exchange 
for  <£72  10s.,  accepted  by  the  Industrial  Loan  and  Interest 
Company  (Limited),  and  indorsed  by  the  defendant. 

Plea,  amongst  others,  denial  of  notice  of  dishonour,  and  issue 
thereon. 
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At  the  trial,  before  Blackburn,  J.,  at  the  Middlesex  Sittings 
after  Michaelmas  Term,  1868,  it  appeared  that  the  Industrial  Loan 
and  Interest  Company  (Limited),  was  indebted  to  the  plaintiffs  for 
goods  supplied  to  the  company,  and  that  the  plaintiffs  had  threat- 
ened to  bring  an  action  to  enforce  payment,  but  ultimately  agreed 
to  give  further  time  upon  receipt  of  a  bill  of  exchange  for  £72  10s., 
drawn  by  them  upon  and  accepted  by  the  company,  and  indorsed 
by  the  defendant  and  a  Mr.  Johnstone,  both  of  whom  were  direc- 
tors of  the  company  and  in  the  habit  of  attending  at  its  office,  20, 
Great  George  Street,  Westminster.  The  bill  was  taken  to  the  com- 
pany's office,  and  there  accepted  by  the  manager  on  behalf  of  the 
company,  indorsed  by  the  defendant  and  his  co-director,  and  de- 
livered to  the  plaintiffs.  The  company  shortly  afterwards  became 
insolvent,  and  the  bill,  when  it  became  due,  was  dishonoured.  A 
notice  of  dishonour  was  on  the  >27tli  of  July  sent  to  the  defendant, 
directed  20,  Great  George  Street,  Westminster.  It  appeared  that 
the  plaintiffs  were  ignorant  of  the  defendant's  private  residence, 
although  the  plaintiff  Berridge  had  made  inquiries .  respecting  it 
from  one  of  the  directors  and  at  the  office  of  the  Provident  Union 
Company,  which  had  had  dealings  with  the  insolvent  company. 
The  defendant  at  the  time  when  the  notice  was  sent  to  him  at  the 
office  had  ceased  to  attend  there,  and  did  not  receive  the  notice  till 
some  time  afterwards.  A  writ  was,  however,  issued  against  the 
defendant,  and  his  residence  having  been  discovered  to  be  at  Peters- 
ham, in  Surrey,  the  writ  was  served  there  on  the  4th  of  August. 
It  was  objected  that  there  had  been  no  due  notice  of  dishonour.  A 
verdict  was  directed  for  the  plaintiffs  for  X 74,  with  leave  for  the 
defendant  to  move. 

A  rule  having  been  obtained  to  set  aside  *  the  verdict  and  [*  336] 
enter  a  nonsuit  or  verdict  for  the  defendant,  on  the  ground  that 
there  was  no  notice  of  dishonour  or  circumstances  to  excuse  it,  — 

Warton  showed  cause.  The  question  is,  whether  the  plaintiffs 
have  used  due  diligence  in  finding  out  the  place  of  residence  of  the 
defendant.  Rome  v.  Tipper,  13  C.  B.  249  ;  22  L.  J.  C.  P.  135.  Now, 
it  appears  that  inquiries  were  made  in  every  quarter  where  the  in- 
formation was  likely  to  be  obtained.  The  case  of  Beveridge  v. 
Buryis,  3  Camp.  262  ;  13  R.  II.  798,  shows  that  it  is  not  enough  to 
make  the  inquiries  at  the  place  where  the  bill  is  payable.  And  it 
must  not  be  forgotten  that  the  defendant  was  a  director  of  the  com- 
pany. So  that  their  office  may  be  said  to  have  been  his  place  of 
business,  or  at  any  rate,  supposed  to  be  so. 
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Hodgson,  in  support  of  the  rule.  It  cannot  be  said  that  there 
was  anything  like  due  diligence  in  searching  Eot  the  defendant's 
residence.     It  may  be  that  an  inquiry  at  the  office  would  not,  by 

itself,  have  been  sulhcient,  but  it  was  a  precaution  which  ought  not 
to  have  been  neglected.  The  company's  office  could  not  have  been 
considered  as  the  defendant's  place  of  business,  for  he  indorsed  the 
bill  in  his  personal  capacity,  and  not  on  behalf  of  the  company. 
The  case  of  In  re  the  Leeds  Banking  Company,  ex  parte  Prange 
L.  \l,  1  Eq.  1  ;  35  L.  J.  Ch.  33,  shows  that  without  strong  and  satis- 
factory evidence  that  a  person  to  whom  notice  is  sent  is  the  defend- 
ant's agent  to  receive  it,  the  holder  is  not  excused  from  personally 
communicating  with  the  defendant. 

COCKBUEN,  C.  J.  I  think  that  this  rule  should  be  discharged 
There  can  be  no  doubt  thai  the  holder  of  a  bill  is  bound  to  give  due 
notice  of  its  dishonour  to  the  drawer  or  indorser.  If  the  bill  is  not 
met  when  it  falls  due,  the  holder  must  find,  or  use  due  diligence  to 
find  the  indorser  against  whom  he  proposes  to  bring  his  action,  either 
at  his  place  of  business,  if  lie  is  engaged  in  business,  or,  if  not.  at  his 
place  of  residence.  In  the  case  in  hand,  the  notice  was  not  sent  to 
the  defendant's  place  of  residence,  but  to  the  office  of  the  company 
by  whom  the  bill  was  accepted.  Now,  we  have  to  consider  whether 
this  office  was,  in  any  sense,  the  place  of  business  of  the  defendant, 
or  whether  he  authorized  the  plaintiffs  to  treat  it  as  his  place  of 
business,  or  the  place  where  he  might  reasonably  be  expected  to  be 
found.  It  appears  that  the  bill  was  indorsed  by  the  defendant, 
who  was  a  director  of  the  Industrial  Loan  and  Interest  Company, 
and  that  the  bill  was  handed  to  the  plaintiffs  in  respect  of  a  claim 
against  the  company.  The  plaintiffs  insisted  that  two  additional 
names  should  be  put  upon  the  bill,  and  the  defendant  indorsed  it 
under  an  erroneous  notion  that  he  would  not  be  liable  in  his  private 
capacity.  By  indorsing  the  bill  as  director  he,  as  it  seems  to  me, 
authorized  and  warranted  the  plaintiffs  in  treating  the  indorsement 
as  a  transaction  on  the  part  of  the  company,  and  in  thinking  that 
the  company's  place  of  business  would  be  the  place  where  the  de- 
fendant would  be  likely  to  be  found,  and  his  place  of  business  with 
reference  to  this  transaction.  If  it  had  been  necessary  to  search 
for  the  defendant's  place  of  residence,  I  should  certainly  have 
thought  that  the  plaintiffs  had  not  exercised  due  diligence  in 
inquiring  for  it.  But,  under  the  circumstances,  I  think  that  the 
company's  office  was  a  proper  place  for  the  notice  to  be  left  at. 


R,  C.  VOL.  IV.]       SECT.  III.  —  AS    TO    PRESENTMENT   AND    NOTICE.      497 
No.  35.  —  Berridge  v.  Fitzgerald,  38  L.  J.  Q.  B.  336,  337. 

Blackburn,  J.  I  am  of  the  same  opinion.  There  can  be  no 
doubt  about  the  rule  of  law,  that  the  holder  of  a  dishonoured  bill  of 
exchange  is  under  the  obligation  of  giving  notice  of  its  dishonour 
to  the  indorser,  unless  something  has  happened  which  according  to 
the  law  excuses  him  from  this  liability.  Now  the  holder  would  be 
excused  if,  after  searching  with  due  diligence,  he  was  unable  to  find 
the  indorser,  and  I  agree  with  the  Lokd  Chief  Justice  that  if  the 
plaintiffs  had  only  relied  upon  the  fact  that  they  did  not  know 
the  private  residence  of  the  defendant,  it  would  be  very  doubtful 
whether  thev  could  be  considered  to  have  exercised  due  diligence 
in  seeking  for  it,  and  I  should  not  like  to  support  the  verdict  upon 
the  supposition  that  they  had.  But  then  comes  the  question, 
whether  this  is  a  case  where  the  indorser  has  held  out  a  place  of 
business  as  being  his  own,  just  as  where  a  person  drew  a  bill 
dating  it  generally  *  "  London  "^Clarke  v.  Sharpe,  3  M.  &  YV.  [*  3:37] 
166,  and  it  was  held  that  proof  of  a  letter  containing  notice 
of  the  dishonour  of  the  bill  having  been  put  into  the  post-office  ad- 
dressed to  the  drawer  generally  "  London,"  was  evidence  of  notice,  on 
the  ground  that  he  must  be  taken  to  have  said,  "  London  is  the  place 
where  I  shall  be  found."  In  the  same  manner,  the  usage  of  trade  and 
course  of  business  have  made  a  man's  place  of  business  fortius  pur- 
pose equal  to  his  residence.  It  appears  that  the  defendant  resided  at 
Petersham,  in  Surrey,  where  in  all  probability  no  one  knew  much 
about  him.  An  action  against  the  company  was  compromised,  and 
the  bill  received  at  the  company's  office.  It  was  there  that  the  defend- 
ant put  his  name  on  the  bill,  the  plaintiffs  being  utterly  ignorant  of 
anything  concerning  him,  except  that  he  was  one  of  the  indorsers. 
The  question  is,  Have  the  plaintiff's  fulfilled  their  duty  as  to  send- 
ing notice  of  dishonour?  It  seems  to  me  that  the  decision  as 
to  the  address  "London,"  is  an  authority  for  holding  that  it  was 
enough  to  send  the  notice  directed  "  20,  Great  George  Street." 
I  wish  to  guard  myself  from  saying  that  such  an  address  would 
in  every  case  be  sufficient,  I  only  wish  my  observations  to  apply 
to  a  case  where  the  defendant  as  far  as  the  bill  was  concerned  was 
as  it  were  domiciled  at  the  address,  and  as  it  were  said,  "  You  may 
send  a  notice  to  me  here."  With  this  limitation,  I  think  that  what 
was  done  by  the  plaintiffs  was  sufficient,  and  that  the  rule  must  be 
discharged. 

Lush,  J.     I  am  of  the  same  opinion.     A  man  has  sometimes 
different  places  of  business.     Now  here,  having  regard  to  the  fact 
vol.  iv.  —  32 
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that  the  defendant  had  attended  at  the  office,  I  think  that  we  may 
consider  that  he  held  it  out  as  one  of  his  places  of  busim 

Mule  discharged. 

Studdy  v.  Beesty  and  Higgins. 

60  Law  Times,  C47-G49  (s.  c.  W.  N.  (1889),  p.  14). 

[647]  This  was  an  appeal  by  the  plaintiff  from  the  judgment 
of  Smith,  J.,  at  the  trial  of  the  action  before  him  without 
a  jury,  in  Middlesex. 

The  action  was  brought  by  the  indorsee  of  a  bill  of  exchange 
against  the  defendant  Higgins,  who  was  the  drawer  and  indorser, 
and  the  defendant  Beesty,  who  was  the  acceptor. 

The  bill  in  question  was  a  three  months  bill  for  X60,  drawn  on 
the  4th  August,  1887.  On  the  7th  November,  when  the  bill  be- 
came due  it  was  dishonoured.  The  only  address  that  Higgins 
had  given  was  Bucklersbury,  which  is  a  street  in  the  city.  Upon 
the  bill  being  dishonoured  the  plaintiff's  solicitor  went  to  Bucklers- 
bury  and  spent  some  time  in  searching  for  Higgins  in  order  to  give 
him  notice  of  dishonour,  but  was  unable  to  find  him.  Subse- 
quently it  came  to  the  knowledge  of  the  plaintiff'  that  Higgins  was 
living  at  Budge-row,  and  the  writ  in  the  action  was  served  upon 
him  there.  Beesty  became  bankrupt,  and  was  not  served  with  the 
writ. 

Smith,  J.,  gave  judgment  for  the  defendant  Higgins,  upon  the 
ground  that  he  had  had  no  notice  of  dishonour. 

The  plaintiff  appealed. 

Lynden  Bell  for  the  plaintiff.  By  sect.  50,  sub-sect.  (2)  of  the 
Bills  of  Exchange  Act  1882,  "  Notice  of  dishonour  is  dispensed 
with, — when,  after  the  exercise  of  reasonable  diligence, 
[*  G48]  notice  as  required  by  this  Act  cannot  be  given  to  *  or  does 
not  reach  the  drawer  or  indorser  sought  to  be  charged." 
When  this  bill  became  due,  and  was  dishonoured,  it  was  our  duty 
to  exercise  due  diligence  in  serving  notice  of  dishonour:  but,  if  we 
exercise  due  diligence,  the  fact  that  we  failed  to  serve  the  notice  is 
immaterial.  After  the  search  for  the  defendant  at  Bucklersbury 
our  right  of  action  accrued,  because  we  had  exercised  due  diligence 
to  serve  notice  of  dishonour,  and  no  subsequent  negligence  on  our 
part  could  affect  the  right  of  action.  [Fey,  L.  J.  Is  not  sub-sect. 
(2)  to  be  read,  "  When  notice  cannot  be  given  to  the  drawer  "  before 
service  of  the  writ  ?     Bowmen,  L.  J.     Surely  "  a  reasonable  time " 
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within  sub-sect.  (]  2)  of  sect.  49  must  depend  upon  the  circumstances 
of  the  ease  ?]  The  Bills  of  Exchange  Act  dues  not  alter  the  law, 
and,  according  to  the  decisions  before  that  Act,  the  plaintiff  would 
be  excused  from  giving  notice.  In  Allen  v.  Edmundson,  2  Ex.  719; 
17  L.  J.  Ex.  293,  Parke,  B.,  refers  with  approval  to  the  decision  in 
Or  >sse  v.  Smith,  1  M.  &  8.  545  ;  14  R.  R.  529.  He  says:  "In  that 
Lord  Ellenborough  laid  down  that  the  going  to  the  counting- 
hot^se  during  business  hours  and  finding  no  one  there  to  receive 
the  notice  was  equivalent  to  a  dispensation  of  notice,  since,  accord- 
ing to  the  usage  of  trade,  a  merchant  who  puts  his  name  to  a  bill 
ought  to  be  ready  at  his  place  of  business  to  receive  notice  of  the 
bill's  dishonour.  In  fact  he  engages  that  he  will,  by  himself  or  his 
servant,  be  there;  and  it  is  enough  for  the  party  who  has  to  give 
intimation  of  dishonour  to  go  to  that  place  and  be  ready  to  deliver 
it.  If  the  merchant  be  not  there  it  is  his  own  fault ;  the  holder 
has  done  all  that  is  required,  and  the  not  having  found  any  party 
at  the  place  of  business  to  receive  the  notice  is  equivalent  to  a  dis- 
pensation of  it.  Therefore,  there  is  no  doubt  of  the  propriety  of 
the  decision  of  Crosse  v.  Smith."  In  Crosse  v.  Smith,  Lord  Ellen- 
borough  refers  to  a  case  of  Goldsmith  v.  Bland}  where  a  clerk  of 
the  holder  of  the  bill  went  to  the  counting-house  of  the  indorser, 
found  the  counting-house  shut  up  and  no  person  there,  saw  a  ser- 
vant girl,  who  said  nobody  was  in  the  way,  and  then  returned 
without  leaving  any  message.  Lord  Eldox  told  the  jury  that  if 
they  thought  the  indorser  was  bound  to  have  somebody  there  the 
notice  was  regular.  When  Lord  ELLENBOROUGH  said,  in  Crosse  v. 
Smith,  that  if  a  man  goes  to  a  merchant's  counting-house  during 
business  hours  and  finds  it  shut  up,  that  is  equivalent  to  a  dispen- 
sation of  notice,  he  did  not  mean  that'  notice  was  only  temporarily 
dispensed  with.  He  meant  that  from  that  time  the  duty  to  give 
notice  was  accomplished.  No  subsequent  knowledge  that  the 
holder  of  the  bill  may  obtain  can  revive  that  duty.  He  has  to 
exercise  due  diligence  to  give  the  notice,  and  having  exercised  such 
diligence  and  been  unable  to  give  it  he  is  excused  from  giving  it 
once  for  all. 

J.  E.  Palmer  and  Orr,  for  the  defendant  Higgins,  were  not  called 
upon. 

Lord  Esher,  M.  R.  It  seems  to  me  that  the  plaintiff  in  this 
case  did  not  fulfil  the  duty  east  upon  him  as  holder  of  the  bill  to 

1  Bayl.  Bills,  6th  ed.,  by  G.  M.  Dnwdeswell,  1849. 
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give  notice  of  the  fact  of  its  having  been  dishonoured  to  the  de- 
fendant. The  law  on  the  subject  is  quite  clearly  laid  down  in  the 
old  cases,  and  is  summed  up  as  follows  in  Byles  on  Bills  (10th  ed. 
p.  279):  "The  general  rule  is  that  notice  must  be  given  before 
action  brought  within  a  reasonable  time  after  the  dishonour."  So 
that  the  first  rule  was  that  notice  of  dishonour  was  to  be  given 
before  action  brought.  But  that  was  not  all.  It  must  also  be 
given  within  a  reasonable  time  after  the  dishonour.  Where  the 
parties  lived  in  the  same  town,  and  the  notice  was  not  sent  by  the 
first  post  on  the  day  after  the  dishonour,  the  Court  held  that  that 
was  clearly  not  within  a  reasonable  time,  juries  having  repeatedly 
found  that  notice  must  be  given  on  the  day  after  the  dishonour  to  be 
within  a  reasonable  time.  I  think  that  the  Bills  of  Exchange  Act, 
1882,  has  not  altered,  and  has  not  assumed  to  alter  the  law  in  any 
respect.  It  has  simply  codified  the  law.  By  sect.  48  of  that  Act, 
"  When  a  bill  has  been  dishonoured  by  non-acceptance  or  by  non- 
payment "  —  in  the  present  case  the  bill  has  been  dishonoured  by 
non-payment — "notice  of  dishonour  must  be  given  to  the  drawer 
and  each  indorser,  and  any  drawer  or  indorser  to  whom  such  notice 
is  not  given  is  discharged."  That  is  the  general  rule,  and  it  is 
obvious  that  the  Legislature  merely  adopted  the  old  rule  on  the 
subject  as  it  is  laid  down  in  the  passage  that  I  have  read  from 
Byles  on  Bills:  "The  general  rule  is  that  notice  must  be  given  be- 
fore action  brought  within  a  reasonable  time  after  the  dishonour." 
Then  the  Act  goes  on  to  say,  in  the  following  section  (sect.  40) : 
"  Notice  of  dishonour  in  order  to  be  valid  and  effectual  must  be 
given  in  accordance  with  the  following  rules."  And  by  sub-sect. 
(12)  of  that  section, "The  notice  may  be  given  as  soon  as  the  bill  is 
dishonoured,  and  must  be  given  within  a  reasonable  time  thereafter. 
In  the  absence  of  special  circumstances  notice  is  not  deemed  to 
have  been  given  within  a  reasonable  time,  unless  (a)  where  tin- 
person  giving  and  the  person  to  receive  notice  reside  in  the  same 
place,  the  notice  is  given  or  sent  off  in  time  to  reach  the  latter  on 
the  day  after  the  dishonour  of  the  bill,  (b)  where  the  person  giving 
and  the  person  to  receive  notice  reside  in  different  places,  the  notice 
is  sent  off  on  the  day  after  the  dishonour  of  the  bill,  if  there  be  a 
post  at  a  convenient  hour  on  that  day,  and  if  there  be  no  such  post 
on  that  day  then  by  the  next  post  thereafter."  That  is  to  say, 
that  where  the  circumstances  are  the  same  as  those  in  the  cases  in 
which  the  question  of  reasonable  time  has  been  settled,  a  reason- 
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able  time  is  still  to  be  what  it  was  before  the  Act ;  where  there  are 
special  circumstances,  that  is,  where  the  circumstances  are  differ- 
ent from  those  of  preceding  cases,  what  is  a  reasonable  time  under 
those  circumstances  is  a  question  of  fact  in  each  case.  But  in 
-ever)''  case  the  general  rule  is  to  be  borne  in  mind  that  the  notice 
must  be  before  action,  and  within  a  reasonable  time  after  dis- 
honour. Then  by  sect.  50 :  "  (1)  Delay  in  giving  notice  of  dis- 
honour is  excused  where  the  delay  is  caused  by  circumstances 
beyond  the  control  of  the  party  giving  notice,  and  not  imputable 
to  his  default,  misconduct,  or  negligence.  When  the  cause  of 
delay  ceases  to  operate,  the  notice  must  be  given  with  reasonable 
diligence.  (2)  Notice  of  dishonour  is  dispensed  with  —  (a)  when, 
after  the  exercise  of  reasonable  diligence,  notice  as  required  by  this 
Act,"  that  is,  before  action  brought,  "  cannot  be  given  to,  or  does 
not  reach  the  drawer  or  indorser  sought  to  be  charged."  Prime' facie, 
the  notice  must  be  given,  not  only  before  action  brought, 
but  within  a  reasonable  time  after  the  dishonour.  *  If  the  [*  649] 
cause  of  delay  arises  from  circumstances  beyond  the  con- 
trol of  the  party  giving  the  notice,  he  is  excused  for  not  giving  it 
within  what  in  other  circumstances  is  held  to  be  a  reasonable  time. 
But  if  the  cause  of  delay  ceases  to  operate  before  action  brought, 
the  notice  must  then  be  given  with  reasonable  diligence.  The  only 
circumstances  in  which  notice  of  dishonour  is  dispensed  with  under 
sub-sect.  (2),  paragraph  (a),  is  where,  after  the  exercise  of  reasonable 
diligence,  it  cannot  be  given  at  any  time  before  action  brought.  Now 
in  this  case  the  plaintiff  did  not  give  notice  of  dishonour  before 
the  issue  of  the  writ.  He  had  attempted  to  give  notice  at  the  time 
of  the  dishonour  of  the  bill,  but  had  been  unable  to  find  the  defend- 
ant. That  is  not  enough  to  excuse  him,  because  he  was  in  a  position 
to  have  given  notice  before  the  issue  of  the  writ.  Having  made 
the  attempt  to  serve  the  notice,  he  did  not  take  any  further  pains 
in  the  matter.  It  is  said  on  his  behalf  that  business  could  not  be 
carried  on  if  such  continuous  diligence  in  serving  the  notice  was 
necessary.  The  answer  to  that  argument  is  that  that  diligence  has 
been  required  since  the  time  of  Lord  Ellenbokough,  and  business 
has  nevertheless  been  carried  on. 

Bowen,  L.  -T.  I  am  of  the  same  opinion.  We  have  to  decide 
this  question  upon  the  construction  of  the  statute,  but  I  desire  to 
point  out  that  it  depends  upon  the  old  law,  which  the  statute 
merely  codifies.     Sect.  48  of  the  Bills  of  Exchange  Act,  1882;  pro- 
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vides  that,  "Notice  of  dishonour  must  be  given  to  the  drawer  and 
each  indorser,  and  any  drawer  or  indorser  to  whom  such  not  ire  is 
not  given  is  discharged."  What  was  the  old  law  as  to  notice  of 
dishonour?  Turning  to  Byles  on  Dills  (10th  ed.  p.  283),  1  find  the 
law  to  be  thus  stated,  "It  lies  on  the  plaintiff  to  show  that  notice 
was  given  in  due  time  and  before  action  brought."  A  plaintiff  can- 
not, therefore,  bring  his  action  until  notice  of  dishonour  has  been 
given.  Then,  going  back  to  the  Act,  sect.  49,  which  is  the  section 
that  explains  what  the  notice  must  be,  provides  by  sub-sect.  (1-) 
that  "the  notice  may  be  given  as  soon  as  the  bill  is  dishonoured, 
and  must  be  given  within  a  reasonable  time  thereafter."  Now 
under  the  old  law,  in  an  action  upon  a  bill  of  exchange,  it  was 
necessary  to  allege  one  of  two  things.  You  might  either  allege 
that  the  defendant  had  due  notice  of  the  dishonour  of  the  bill 
which  was  one  thing;  or  you  might  allege  that  there  had  been 
something  equivalent,  to  a  waiver  or  dispensation  of  notice,  which 
was  the  other.  The  two  tilings  were  quite  different,  and  were 
pleaded  quite  differently.  The  case  of  Allen  v.  Edmundson,  '2  Ex. 
710;  17  L.  J.  Ex.  29."),  which  was  cited  on  behalf  of  the  appellant, 
really  decided  only  that  that  was  a  ease  of  dispensation  of  notice, 
and  should  have  been  so  pleaded.  In  giving  judgment  in  that  case 
PARKE,  B.,  says  that  it  is  unnecessary  to  consider  whether,  if  tlie 
plaintiff  had  gone  the  next  day  and  delivered  the  notice,  that  would 
have  been  enough,  because  the  point  was  not  taken  at  the  trial. 
He  goes  on  to  say,  "  Perhaps,  if  the  plaintiff  had  gone  the  day  after 
he  saw  the  boy,  and  delivered  a  written  notice,  it  would  have  been 
a  question  for  the  jury,  whether  he  ought  not  to  have  left  a  notice 
the  day  before,  when  he  found  a  person  at  the  counting-house  to 
receive  messages.  That  would  depend  upon  whether  the  person 
was  a  mere  boy,  or  a  clerk  who  kept  the  books.  If  he  chose  to 
consider  the  absence  of  the  party  from  his  counting-house  as  an 
excuse  for  delaying  the  notice,  he  might  treat  the  notice  on  Mon- 
day as  due  notice,  providing  he  had  no  immediate  opportunity  of 
serving  a  better  notice.  That  would  again  leave  the  question  open, 
whether,  when  he  saw  the  boy,  he  might  not  have  delivered  a 
better  notice.  But  if  he  chooses  to  rely  on  the  attempt  on  the  first 
day  as  an  excuse  for  notice  altogether,  the  pleadings  ought  to  have 
stated  it."  That  case  is  no  authority  for  saying  that,  where  delay 
arises  from  the  person  who  has  to  give  the  notice  not  knowing 
where  to  give  it,  he  is  excused  from  giving  it  altogether.     Under 
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those  circumstances,  the  person  who  has  to  give  the  notice  must 
not  rest  on  his  inability  at  the  time  to  find  the  person  to  whom  it 
is  to  be  given.  He  can  serve  the  notice  when  he  does  find  out 
where  to  serve  it.  That  is  the  old  law.  The  statute  only  carries 
out  the  old  law.  By  the  statute  notice  of  dishonour  must  be  given, 
and  must  be  given  within  a  reasonable  time  after  the  dishonour. 
Then  by  sect.  50,  sub-sect.  (1),  delay  in  giving  notice  is  excused 
when  the  delay  is  caused  by  circumstances  beyond  the  control  of 
the  party  giving  the  notice,  and  not  imputable  to  his  default;  but 
the  section  goes  on  to  say  that  when  the  cause  of  delay  ceases  to 
operate  the  notice  must  be  given  with  reasonable  diligence.  By 
sub-sect.  (2),  notice  of  dishonour  is  dispensed  with,  first,  when  after 
the  exercise  of  reasonable  diligence  it  cannot  be  given,  or  does  not 
arrive;  secondly,  by  waiver,  express  or  implied.  The  class  of  cases 
relied  on  by  the  appellant  are  cases  of  dispensation  of  notice,  where 
notice  is  excused  altogether,  because  what  has  happened  is  equiva- 
lent to  a  waiver  of  notice.  In  tin's  particular  case,  I  am  of  opin- 
ion that  notice  could  have  been  given  before  the  issue  of  the  writ, 
and  that  there  was  no  waiver.  I  think  that  the  statute  is  quite 
clear  and  quite  in  conformity  with  the  old  law. 

Fry,  L.  J.      I  am  of  the  same  opinion.  Appeal  dismissed. 

ENGLISH    NOTES. 

The  rules  embodied  in  these  cases  arc  now  comprised  in  sections  48, 
49.  and  50  of  the  Bills  of  Exchange  Act  1882,  which,  as  shown  by  the 
judgments  in  the  latter  case,  have  not  altered  the  law. 

In  Bray  v.  Hadwen  (1816),  o  M.  c,:  S.  f>>\  17  E.  R.  277,  the  indorsee 
of  a  bill  payable  in  London  deposited  it  with  his  bankers  at  Launces- 
ton,  in  Cornwall.  They  presented  it  in  London  on  the  due  date  the 
14th  July.  By  post  on  the  15th,  the  bill  was  returned  with  notice  of 
its  dishonour  to  the  bankers  at  Launceston.  The  notice  reached  Laun- 
ceston  on  Sunday  17th,  and  by  a  post  which  left  on  Monday  18th,  but 
not  by  the  earliest  possible  post,  which  left  that  day  at  12  (/clock,  the 
Launceston  bankers  sent  notice  to  the  plaintiff  (the  indorser),  who  im- 
mediately sent  notice  to  the  defendant,  a  prior  indorser.  The  question 
was  whether  the  notice  given  by  the  Launceston  bankers  was  given  in 
due  time.  The  Court  held  that  it  was.  In  giving  judgment  Lord 
Ellenbouough  said:  ''It  has  been  laid  down,  as  a  rule  of  practice,  that, 
each  party,  into  whose  hands  a  dishonoured  bill  may  pass,  should  be 
allowed  one  entire  day  for  the  purpose  of  giving  notice;  a  different  rule 
would   subject  every  party  to  the  inconvenience  of  giving  an  account 
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of  all  his  other  engagements,  in  order  to  prove  that  he  could  not 
reasonably  be  expected  to  send  notice  by  the  same  day's  post  which 
brought  it."  This  must  be  read  along  with  the  ruling  of  the  same 
judge  which  is  quite  consistent,  in  Smith  v.  Mullett  (1809),  2  Cam]). 
208,  11  It.  R.  695,  to  the  effect  that  where  both  parties  reside  in  Lon- 
don, the  notice,  if  posted  on  the  following  day  to  that  on  which  notice 
was  received,  must  be  posted  in  time  to  reach  the  party  on  the  same 
day.  See  now  Bills  of  Exchange  Act  1882,  s.  49  (12)  (a)  and  (b), 
which   adopts  the  effect  of  these  cases. 

The  rules  which  have  been  laid  down  for  notice  as  between  parties  in 
England,  have  been  settled  on  a  consideration  of  the  postal  arrangements 
of  this  country.  Where  these  particular  rules  are  inapplicable,  the 
question  of  principle  is  whether  such  notice  has  been  given  as  can  be 
reasonably  required  under  the  circumstances.  And  where  a  bill  payable 
in  a  foreign  country  has  been  indorsed  in  England  by  X.  to  Y.,  and 
afterwards  indorsed  by  Y.  to  a  person  in  the  foreign  country,  the  ques- 
tion whether  the  holder  has  given  due  notice  of  dishonour  to  Y.  so  as  to 
charge  him  depends  upon  the  requirements  of  the  law  of  the  foreign 
country.  And  if  there  has  been  no  such  omission  as  to  exonerate  Y., 
there  is  no  exoneration  of  X.  For  X.  is  a  mere  surety  for  Y.,  so  that  if 
Y.  is  exonerated  X.  is  not  liable.  But  where  Y.  is  not  exonerated  no 
reason  exists  why  X.  should  not  be  called  upon,  so  long  as  he  has  timely 
notice  of  Y.'s  default.  Hirschfeld  v.  Smith  (1806),  L.  R,  1  C.  P.  340, 
35  L.  J.  C.  P.  177,  14  L.  T.  886;  Home  v.  Eouquette  (C.  A.  1878;,  :; 
Q.  B.  D.  514,  39  L.  T.  219.  The  judgment  of  Brett,  L.  J.,  in  the 
latter  case  contains  a  full  exposition  of  the  duties  of  successive  indor- 
sers  according  to  the  law  of  England,  in  regard  to  notice. 

Where  a  party  is  discharged  from  his  liability  to  a  bill  by  reason  of 
the  holder's  omission  forgive  notice  of  dishonour,  he  is  also  discharged 
from  liability  on  the  debt  or  other  consideration  for  which  the  bill  was 
given.  Chalmers,  4th  ed.  p.  131;  Bridges  v.  Berry  (1810),  3  Taunt.  131, 
12  R.  R.  618.  So,  a  fortiori,  if  he  has  omitted  his  duty  as  to  present- 
ment for  payment.  Soward  v.  Palmer  (1818),  8  Taunt.  277  ;  Peacock 
v.  Purssell  (1863),  14  C  B.  X.  S.  728,  32  L.  J.  C.  1'.  266,  8  L.  T.  636, 
Xo.  40,  p.  526,  post. 

As  instances  of  cases  where  notice  of  dishonour  has  been  waived  may 
be  cited  Woods  v.  Dean  (1862),  3  B.  &  S.  101,  32  L.  J.  Q.  B.  1,  7  L.  T. 
561,  and  Cordery  v.  Colville  (1863),  14  C.  B.  N.  S.  374,  32  L.  J.  C.  P. 
210.  8  L.  T.  245.  In  the  former  case,  CoCKBURN,  C.  J.,  says  (32  L.  J. 
Q.  B.  3):  "If  with  a  knowledge  of  law  and  fact  an  indorser  of  a  bill 
admits  his  liability,  that  is  evidence  that  he  lias  waived  his  right  to 
notice,  or  it  may  be  taken  as  an  admission  of  a  previous  waiver."  In 
the  latter  case,    Byles,  J.,  says  (32  L.J.  C.  P.  211):   "A  promise  to 
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pay  may  operate  either  as  evidence  of  notice  of  dishonour,  or  as  a  prior 
dispensation,  or  as  a  subsequent  waiver  of  notice*  Whether  made  after, 
or  even  before,  the  time  for  giving  notice  has  expired  (inasmuch  as 
notice  may  be  given  at  any  time  within  the  limit  prescribed  by  law),  a 
promise  to  pay  is  always  evidence  from  which  a  jury  may  infer  due 
notice.  But  even  when  the  other  evidence  is  conclusive  to  show  that 
due  notice  was  not  given,  or  when  a  jury  refuses  to  draw  the  inference 
that  it  was  given,  yet  a  promise  to  pay  made  within  the  time  for  giving 
notice  is  a  dispensing  with  notice,  and  made  after  that  time  is  a  waiver 
of  notice.  .  .  .  The  practical  consequence  is,  that  in  almost  every  case 
proof  of  a  promise  to  pay  cures  the  want  of  notice  of  dishonour." 

The  effect  of  a  waiver  of  notice  by  an  indorser  is  to  make  the  bill  his 
own,  and  the  prior  indorsers  are  discharged  by  the  omission  just  as  if 
there  had  been  no  such  waiver.  Turner  v.  Leech  (1821),  4  13.  &  Aid. 
451,  No.  39,  p.  523,  post. 

AMERICAN   NOTES. 

The  first  principal  case  is  cited  in  2  Daniel's  Negotiable  Instruments, 
§  101G. 

In  Bartlelt  v.  Isbell,  31  Connecticut,  296;  83  Am.  Dec.  116,  it  was  held 
that  notice  is  sufficient  if  mailed  to  the  indorser  at  the  place  where  the  col- 
lecting agent  believes  he  lives,  although  he  does  not  live  there,  and  the  holder 
knows  his  residence,  but  fails  to  communicate  it  to  the  agent. 

Omission  to  serve  notice  is  only  excused  when  the  holder  is  after  due  dili- 
gence ignorant  of  the  indorsees  address.  Beale  v.  Parrish,  20  New  York,  407  , 
75  Am.  Dec.  411.  The  holder  cannot  rely  upon  the  fact  that  the  indorsees 
address  is  given  in  the  directory  of  the  place  of  the  holder's  residence.  Bacon 
v.  Hanna,  137  New  York,  379 ;  20  Lawyers'  Rep.  Annotated,  195. 


Section   IV.  —  Discharge. 

No.  37.  —  RALLI  v.  DENNISTOUN. 

(1851.) 

RULE 

Where  the  signature  of  a  person  liable  on  a  bill  is  inten- 
tionally cancelled  by  the  holder,  the  liability  of  that  person 
and  of  all  persons  who  would  have  had  a  right  of  recourse 
against  him  is  discharged. 

If,  according  to  the  law  of  the  country  where  the  bill  is 
drawn  and  negotiated,  and  paid  when  due  by  the  drawer 
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(for  whose  accommodation  it  was  made),  payment  of  a 
smaller  sum  accepted  in  satisfaction  is  a  discharge  of  the 
liability,  it  is  a  good  discharge  everywhere. 

Ralli  v.  Dennistoun. 

6  Exch   483-497  (s.  c.  20  L.  J.  Ex.  278-2S2). 

[483]       Assumpsit   on  six   foreign    bills   of   exchange.     The  de- 
fendant paid  money  into  Court  on  the  first  count,  which 
was  accepted  by  the  plaintiff.      The  second  count    alleged,   that 
one  A.  Shiras,  at  Trieste,  made  his  bill  of  exchange   in  two  parts, 
directed  to  the  defendants  ;  and  by  the  first  directed  them  to  pay 
£835,  at  three  months,  to  drawer's  order,  second  unpaid;  and  by 
the  second,  directed,  etc.  (first  not  paid),  setting  out  the  second; 
that  the  defendants  accepted  the   said  bill ;  that  Shiras   indorsed 
the  said  second  part  to  Luzzatto  &  Co.,  and  Luzzatto  &  Co.  to  the 
plaintiff.     The  five  other  counts  were  on  similar  bills,  but  for  dif- 
ferent amounts.     The  defendants,  by  certain  of  their  pleas 
[*  484]  *  denied  the  drawing,  the  indorsement,  and  the  acceptance, 
of  these  bills. 
There  were  other  pleas,  the  effect  of  which  will  be  found  stated 
in  the  judgment. 
[487]       The    thirty-sixth    plea,    which    was   to    the    fifth    count, 
stated,  that  before  the  bill  therein  mentioned  became  due 
according  to  its  tenor,  and  whilst  the  persons  called  the  Reunione 
Adriatica  continued  the  holders  of  the  second  part,  and  before  the 
indorsement  by  them  to  the  plaintiff,  Shiras,  at  Trieste,  according 
to  the  laws  there  in  force,  assigned  to  them  a  certain  debt,  ami 
indorsed  and  delivered  to  them  a  certain  other  bill  of  exchange; 
and  after  the  bill  was  due,  and  while  the  Reunione  Adriatica  were 
holders  thereof,  Shiras  procured  one  Schaeffer  to  pay  cer- 
[*  488]  tain  *  money  to  them,  and  Shiras  assigned  a  certain  mort- 
gage security  to  them,  and  accepted   a   certain   other  bill 
drawn  on  him  by  them,  and  delivered  it  to  them  ;  and  the  defend- 
ants say,  that  the  assignment  of  the  said  debt,  and  payment  of  the 
said  money,  and  assignment  of  the  said  mortgage,  and  acceptance 
and  delivery  of  the  said  bill,  were  given  at  Trieste,  according  to 
the  law  there,  in  full  satisfaction  and  discharge  of  the  bill  in  the 
fifth  count  mentioned ;    and  that  the  same  was  accepted  by  the 
said  Reunione  Adriatica  at  Trieste,  according  to  the   law    there 
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whilst  they  were  the  holders  of  the  said  bill  after  it  was  due  and 
payable,  and  before  the  said  indorsement  by  them,  in  such  full 
satisfaction  and  discharge ;  and  that  the  indorsement  to  Luzzatto 
■&  Co.,  and  subsequent  indorsement,  were  made  after  the  bill  was 
due  ;  and  that  the  acceptance  was  an  accommodation  one,  without 
value  or  consideration  from  Shims  ;  and  that  the  value  and  amount 
of  the  said  debt,  bills,  and  securities,  exceeded  the  amount  of 
money  on  the  bill  in  the  fifth  count  mentioned,  and  all  monies  at 
the  time  of  such  satisfaction  due  thereon.  — Verification. 

The  thirty-seventh,  thirty-eighth,  and  thirty- ninth  pleas,  to  the 
same  count,  raised  almost  the  same  defence. 

The  plaintiff  joined  issue  upon  the  traverses,  and  replied  de 
injurid  to  the  special  pleas,      [ssue  thereon. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  Sittings  after 
Hilary  Term,  1847,  a  verdict  was  entered  for  the  plaintiff  upon 
certain  issues,  and  for  the  defendant  on  the  others,  subject  to  the 
opinion  of  the  Court  upon  a  case,  which  in  substance  is  as  follows  : 

In  the  year  1841  Alexander  Shiras,  the  drawer  of  the  bills  in 
question,  carried  on  business  as  a  merchant  at  Trieste,  partly  on 
his  own  account,  and  partly  as  the  agent  and  Cijrrespon- 
-dent  of  Messrs.  *  Dennistoun,  of  Liverpool  and  Glasgow,  the  [*  489] 
■defendants,  with  whom  he  was  engaged  in  large  mercan- 
tile transactions  ;  and  he  was  in  the  habit  of  making  remittances 
to  them  from  time  to  time,  and  of  drawing  upon  them  for  large 
amounts.  The  bills  in  the  declaration  were  part  of  a  series  of  bills 
which  Shiras  drew  upon  the  defendants  at  the  latter  end  of  1841. 
At  the  time  of  drawing  these  1  tills  the  defendants  were  in  advance 
to  Shiras  to  the  amount  of  upwards  of  £30,000,  and  had  no  funds 
in  their  hands  to  meet  the  said  bills  in  the  declaration  mentioned. 
The  first  parts  of  this  series  of  bills  were  remitted  by  the  drawer  to 
the  defendants  for  acceptance,  with  directions  to  send  them  to 
Messrs.  Glyn,  Halifax,  &  Co.,  in  London,  the  defendants'  bankers,  to 
be  held  by  them  at  the  disposition  of  the  holders  of  the  seconds. 
The  seconds  were  ordinarily  negotiating  at  Trieste,  Paris,  or  else- 
where ;  and  for  the  greater  facility  of  negotiation  and  convenience 
of  the  holders,  they  were  addressed  at  the  foot  to  Messrs.  Dennis- 
toun, payable  in  London  —  firsts  witli  Messrs.  Glyn,  Halifax,  &  Co. 
The  bills,  purporting  to  be  the  second  parts,  upon  which  the  action 
was  brought,  were  negotiated  by  Shiras  ;  one  of  them  with  the 
agent  of  Messrs.  Arnstein  &  Eskeles,  bankers  at  Vienna,  three  with 
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Me  srs.  Luzzatto,  merchants  al  Trieste,  and  another  with  an  [n 
ance  Company  at  Trieste  called  the  Reunione  Adriatica  di  Sicurita. 
Each  of  these  bills  was  indorsed  to  the  above  parties  by  Shira 
value  received  by  him.     At  the  time  of  the  negotiation  of  them, 
Shiras  represented  to  each  of  the  above  parties,  that  the  first  i 
had  been  already  accepted  by  the  defendants;  and  each  of  tin-  said 
parties  took  the  above  bills  as  seconds  of  bills,  of  which  the  firsts 
had  been  remitted  to  England  for  acceptance.     The  defendants,  by 
letter  of  the  3d  and  8th  of  December,  addressed  to  Shiras,  an- 
nounced that  they  had  honoured  all  the  drafts  that  came  to  hand, 

and  that  they  should  honour  the  others  which  might  be 
[*  490]  presented  ;  and  a  memorandum  of  acceptai  ttten 

across  them,  and  they  were  transmitted  to  Glyn  &  Co.  to 
In;  held  at  the  disposition  of  the  holders  of  the  seconds.  The 
seconds  in  sonic  of  the  counts  mentioned  were  indorsed  by  Shiras 
on  the  21st  of  December,  in  others  on  the  22nd  and  23rd  of 
December,  1841,  to  the  intermediate  indorsees  mentioned  in  those 
counts,  who  had  no  knowledge  of  the  correspondence,  beyond  the 
representation  of  Shiras,  that  tin-  first  parts  of  the  bills  had  been 
accepted;  and  the  bills  were  afterwards  indorsed  as  mentioned  in 
the  declaration.  At  the  time  of  remitting  the  firsts  to  the  defend- 
ants, Shiras  had  remitted  the  seconds  to  Foulds  &  Co.,  of  Paris, 
indorsed  i,i  them  for  the  purpose  of  discount.  These  seconds  were 
returned  by  Foulds  &  Co.,  who  did  not  discount  them;  some  were 
received  by  Shiras  on  the  8th  of  December,  and  some  on  the  13th 
of  December,  and  were  cancelled  by  Shiras  before  he  remitted  the 
seconds,  which  were  so  indorsed  as  before  mentioned,  to  the  plain- 
tiff. On  the  4th  of  December,  Shiras  wrote  the  following  let! 
one  to  Messrs.  Glyn  &  Co.,  the  other  to  the  defendants;  that  to 
Messrs.  Glyn  was  as  follows:  — 

"Trieste,  Dec.  4,  1841. 

Gentlemen,  —  I  beg  you  will  on  receipt  of  this  hand  to  Messrs. 
Dennistoun  &  Co..  of  Liverpool,  all  the  firsts  of  exchange  in  your 
hands  drawn  by  me  on  the  said  gentlemen,  and  handed  by  them  to 
you  to  be  held  at  the  disposition  of  the  seconds." 

That  to  the  defendants  was  as  follows  :  — 

"Trieste,  Dec.  4,  1841. 
"Since   addressing  you  there  has  been  no  change  in  business. 
The  parties  to  whom  I  sent  seconds  of  my  drafts  to  you  on  your 
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own  order  inform  me  that  they  will  not  negotiate  more  of  them. 
and  I  have  merely  to  request  you  will  instruct  Glyn  &  Co.  to  return 
all   firsts   drawn  by  me,  which   may  remain   uncalled  for  in  the 
Is  of  the  .said  hankers." 

•  in  the  day  of  the  date  of  this  letter  or  on  the  day  pre-  [*  491] 
3,  Shiras  received  intelligence  that  Messrs.   Foulds  & 
Co.  had  refused  acceptance  of  his  hill-  upon  them  as  after  meu- 
ed. 

<  >u  the  7th  of  December,  Shiras  again  addressed  the  defendants 
Hows:  "Learning  that  the  parties  to  whom  I  have  indorsed 
;al  of  my  drafts  on  you  were  much  committed  with  Rogers  & 
Co.,  i  E  Havre,  and  Bacquenne,  of  Bourdeaux,  as  a  measure  of  pro- 
tection, 1  wrote  last  post  to  Glyn  &  Co.  to  return  you  immediately 
all  bills  in  their  hands,  which  remained  uncalled  for.  Knowing 
to-day  that  my  fears  were  groundless,  I  addressed  Messrs.  Glyn  A; 
Co.  to  annul  those  instructions;  and  should  they  have  returned 
you  any  of  your  acceptances,  kindly  replace  them  in  their  hands  to 
be  held  at  the  disposition  of  the  s >nds." 

Messrs.  Glyn  &  Co.  received  the  letter  of  Shiras  on  the  loth  of 
Dercinher,  and  in  pursuance  of  it  on  that  day  remitted -to  the 
defendants  the  hills  in  question.  They  were  received  by  the  de- 
fendants at  Liverpool  upon  the  16th  of  December,  and  on  the 
same  day  they  received  the  above  letter  from  Shiras,  dated  the  4th 
of  December,  1841.  On  the  same  16th  of  December,  the  defend- 
ants wrote  to  Messrs.  Glyn  &  Co.  acknowledging  the  receipt  of  the 
hills,  and  informing  them  of  the  cancellation.  On  the  18th  of 
December  they  received  Shiras'a  Letter  of  the  7th  of  December,  as 
above  Bet  out,  and  replied  to  it  on  the  18th,  as  follows:  "We  had 
this  pleasure  yesterday  and  have  to-day  received  your  favour  of 
iii"  Ti.h  instant.  As  we  stated  on  the  L6th,the  firsts  of  your  drafts, 
which  Glyn  &  Co.  returned  to  us,  were  immediately  cancelled,  and 
it  would  hardly  do  therefore  to  Passu,-  them  in  theirpresent  state; 
but  we  have  to-day  written  to  Glyn  &  Co.  explaining  this,  and 
requesting  them  to  refer  the  holders  of  the  seconds  to  us  when 
are  presented  to  them.  In  no  instance;  hut  that  of  Baring 
Brothers  &  Co.,  have  the  holders  of  seconds  protested 
them,  on  presentation  to  Glyn  &  Co.,  and  not  *  finding  the  [*492] 
firsts  there,  so  that  we  hope  no  additional  expense  maybe 
incurred  from  the  cancelling  of  the  firsts."] 

It  was  proved  at  the  trial  by  the  plaintiff  (subject  to  the  objec- 
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tion  by  the  defendants  as  to  the  relevancy  of  the  evidence),  that  it 
is  usual  among  merchants,  drawers  of  bills,  to  substitute  for  seconds 
first  drawn  another  part.  For  example,  if  seconds  are  sent  for 
negotiation,  and  they  come  back  to  the  drawer,  and  he  does  not 
wish  the  then  indorsements  to  appear  upon  them,  it  is  a  common 
custom  to  destroy  the  original  seconds  and  to  substitute  fresh  sets 
of  the  name  of  thirds ;  and  that  often  thirds,  fourths,  and  fifths  are 
issued.  No  evidence  was  given  as  applicable  to  the  case  where  an 
acceptance  has  been  cancelled  by  the  drawer,  with  a  view  of  put- 
ting an  end  to  the  transaction  on  the  bill.  In  support  of  the  pleas 
of  payment  (the  36th,  37th,  &c),  the  defendants  proved  payment 
by  Shiras  to  the  Adriatic  Eeunione  Company,  while  they  were  the 
holders  of  the  bill  and  before  the  indorsement  by  the  company  to 
Luzzato  &  Co.,  of  certain  sums  of  money,  which,  though  less  in  the 
aggregate  than  the  amount  of  the  bill,  were  taken  in  full  satisfac- 
tion of  it.  The  defendants  also  proved,  that  by  the  law  of  Austria, 
which  prevailed  where  the  parties  and  the  bill  were,  and  where  the 
payments  took  place,  and  which  was  in  force  at  Trieste,  that  a 
debtor  may  be  discharged  by  an  agreement  on  the  part  of  his  credi- 
tor to  accept  less  than  the  full  amount  of  the  debt ;  and  that  such 
agreement,  though  not  under  seal,  cannot  be  disputed  on  the 
ground  of  inadequate  consideration.  It  was  found  by  the  jury, 
that  the  directions  in  the  two  letters  of  Shiras  of  the  4th  of  Decem- 
ber, 1841,  were  given  by  him  for  the  purpose  of  the  bills  being 
cancelled  by  the  defendants,  and  that  the  said  firsts  were  sent 
to  them  for  that  purpose,  and  that  the  said  seconds  were  de- 
stroyed by  him  for  the  purpose  of  cancelling  the  bills  ;  and  that 
the  defendants  in  fact  cancelled  their  acceptances  as  men- 
[*493]  tioned  in  their  letter  *  of  the  16th  of  December ;  and  fur- 
ther, that  Shiras's  indorsements  of  the  said  fresh  bills 
purporting  to  be  seconds  was  wrongful,  and  was  made  by  him 
without  the  knowledge  or  consent  of  the  defendants. 
The  case  was  argued  last  Hilary  Term  (January  17)  by 
Crowder  for  the  plaintiff,  who  contended  —  First,  that  there  had 
been  a  complete  acceptance  by  the  defendants  of  the  bills  drawn 
upon  them  by  Shiras ;  that  the  bills  were  accepted  by  the  defend- 
ant's letters  of  the  3d  and  8th  of  December,  1841  ;  and  that  the 
acceptance  being  complete,  Shiras  had  no  power  to  revoke  it: 
Pierson  v.  Dimlop,  Cowp.  571 ;  Ma$on  v.  Hunt,  Dougl.  284;  Clarke 
v.  Cock,  4  East,  57;  Wynne  v.  Bailees,  5  Hast,  514;  Cox  v.  Troy,  5 
13.  &  Aid.  474. 
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Secondly,  that  no  authority  was  given  to  the  drawees  to  cancel 
their  acceptances ;  that  the  letters  of  the  4th  of  December  did  not 
bear  any  such  construction ;  but  that  Shiras  merely  directed  the 
drawees  to  retain  the  bills  in  their  hands  for  a  time;  and  that  the 
defendants'  letter  of  the  18th  supported  this  view. 

Thirdly,  that  the  destruction  of  the  seconds  returned  by  Foulds 
&  Co.  was  not  done  with  the  intention  of  destroying  the  bills, 
but  merely  to  enable  Shiras  to  substitute  other  seconds  in  their 
place. 

Fourthly,  that  the  seconds  so  made,  after  the  destruction  of 
those  so  returned,  gave  a  good  title  to  the  indorsees,  and  conse- 
quently to  the  plaintiff. 

And  lastly,  that  the  pleas  of  payment  (the  thirty-sixth,  and  three 
following  pleas)  were  not  supported  by  the  evidence.  But  Parke,  B., 
said  that,  inasmuch  as  it  appeared  that  the  accord  and'  satisfaction 
was  sufficient,  according  to  the  law  of  the  country  where  the  bill 
was  negotiated  and  the  payment  was  made,  the  bill  being  then  due 
and  payable  and  in  the  hands  of  the  true  holder,  the  de- 
fence *  was  good  ;  and  the  rest  of  the  Court  concurring  in  [*  494] 
that  opinion,  this  point  was  not  further  pressed. 

Crompton  (Ellis  with  him),  for  the  defendants,  contended  — 
Fivst,  that  the  acceptance  was  not  effected  by  the  letters,  but  by 
the  writing  upon  the  bills  themselves. 

Secondly,  that  it  was  the  intention  of  the  parties  that  they 
should  have  the  power  of  cancelling  the  acceptances,  of  which 
power  they  might  legally  avail  themselves  as  long  as  the  interests 
of  a  third  party  did  not  interfere:  Byles  on  Bills,  4th  edit.,  p.  184  ; 
Sweeting  v.  Raise,  9'JB.  &  C.  365;  7  L.  J.  K.  B.  25S ;  Grant  v. 
Hunt.  1  C.  B.  45  ;  14  L.  J.  C.  P.  106  ;  Fairlie  v.  Herring,  3  Bing. 
625. 

Thirdly  and  fourthly,  that  the  facts  warranted  the  finding  of  the 
jury  upon  the  questions  submitted  to  them. 

And  lastly,  that  if  the  letter  of  the  18th  of  December  was  to  be 
taken  as  an  acceptance  of  the  bills,  the  defendants  had  accepted  a 
new  bill ;  and  that,  as  the  special  pleas  were  pleaded  to  the  can- 
celled bills,  the  plaintiff  ought  to  have  new-assigned  :  Bees  v.  War- 
wick, 2  B.  &  Aid.  113  ;  Bank  of  Ireland  v.  Archer,  11  M.  &  W. 
383  ;  12  L.  J.  Ex.  353. 

Crowder  replied.  Cur.  ad.  vult. 
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The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. :  This  was  an  action  of  assumpsit  upon  six  bill* 
of  exchange.  The  bills  of  exchange  were  all  drawn  by  one  Alex- 
ander Shiras  on  the  defendants  in  the  month  of  November,  1 
for  various  .sums,  from  £300  up  to  £835.  There  was  also  a  count 
upon  an  account  stated,  upon  which  no  evidence  was  offered.  As 
to  the  first  bill,  the  defendants  plead  I  pa)  m  >nt  into  C  iurl  of  the 
full  amount  of  that  bill,  together  with  interest,  which  the 
[*495]  *  plaintiff  accepted.     There  were  thirty-eight  other] 

to  the  different  counts  <>f  the  declaration,  denying  the 
drawing,  the  acceptance,  and  the  indorsement  of  the  bills  res] 
ively.  The  sixth  plea,  which  is  a  plea  to  the  second  count,  wa*  in 
substance  that,  before  the  circulation  of  the  bill  of  exchang'  in 
that  count  mentioned,  it  was  agreed  between  the  drawer  and 
acceptors,  that  the  bill  of  exchange  should  1"'  cancelled,  and  that 
Glyn  &  Co.,  who  held  the  part  of  the  bill  for  the  drawer,  should 
return  it  to  the  acceptors,  for  the  purpose  of  being  cancelled;  and 
thereupon  the  accepted  part  was  returned  and  cancelled,  and  the 
bill  became  wholly  void.  A  similar  defence  was  somewhat  differ- 
ently, but  more  specially,  stated  in  the  seventh  plea.  The  twelfth 
and  thirteenth  pleas  were  similar  pleas  to  the  third  bill,  the  eight- 
eenth and  nineteenth  to  the  fourth  bill,  the  twenty-fifth  and  twenty- 
sixth  pleas  to  the  fifth  bill,  and  the  thirty-second  and  thirty-third 
to  the  sixth  bill.  There  were  also  some  pleas  of  set-off,  ami 
cial  set-off  and  payment,  which  it  is  now  unnecessary  furthei  to 
advert  to.  The  replication  to  the  sixth,  seventh,  twelfth,  and  the 
other  pleas  above  particularised  was  de  injuria. 

It  was  admitted  that  the  plaintiff  was  answered  as  to  the  fifth 
bill,  and  the   material  question  in  the  case  arose   on  the  several 
ideas  before  mentioned  to  each  of  the  other  bills,  and  is  in  i 
the  same  as  to  all.     [His  Lordship,  after  stating   the  i  hove 

set  forth,  proceeded.] 

On  the  argument  before  us,  it  was  contended,  on  the  part  of  the 
plaintiff,  that  the  defendants  had  accepted  the  bill-  of  exchange 
(as  undoubtedly  they  had),  and  that  the  facts  which  we] 
did  not  justify  the  finding  of  the  jury,  that  the  acceptances 
afterwards  properly  cancelled  ;  for  it  was  argued,  first,  that  the 
letter  of  the  -4th  of  December  did  not  authorise  the  defendants 
to  cancel  their  acceptances,  which  they  did  on  the  16th  of  De- 
cember and  that  though  they  did  cancel  the  acceptances  on  the 
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face  of  the  bills,  they  did  not  and   could  not  cancel  *  the   [*  496] 

ptances  by  the  letters  of  the  3rd  and  8th  of  December, 
which  were  in  themselves  complete  acceptances.  Secondly,  it  was 
cun tended  that  the  acceptances  could  not  be  revoked  with  respect 
to  the  parties  who  were  holders  for  value  and  without  notice;  and 
thirdly,  that  the  letter  of  the  18th  of  December  above  mentioned 
was  a  new  acceptance  and  that  that  acceptance  never  was  revoked. 
We  are  of  opinion,  that  the  finding  of  the  jury  that  the  two 
letters  of  the  4th  of  December,  1841,  w<  re  sent  by  the  drawer  for 
the  purpose  of  the  acceptances  being  cancelled  by  the  defendants, 
was  fully  warranted  by  the  evidence.  We  have  no  doubt  it  was 
the  meaning  of  those  letters  that  the  acceptances  should  be  can- 
celled; and  they  having  1 n  so  cancelled,  the  obligation   of  the 

acceptors  on  the  bills  themselves  was  put  an  end  to  with  respect 
to  Shiras  and  all  persons  claiming  subsequently  under  him.  As  to 
any  persons  who  might  have  acquired  an  interest  in  these  bills 
as  holders  of  the  then  existing  seconds,  the  act  of  the  defend- 
ants and  Shiras,  in  putting  an  end  to  the  acceptances,  would  have 
no  effect.  But  neither  Fdulds  &  Co.  nor  any  other  person  then 
had  an  interest  in  those  bills;  and  it  was  perfectly  competent  for 
Shiras  and  the  defendants  to  put  an  end  to  the  obligation  which 
the  defendants  had  contracted  by  their  acceptances.  The  letter  of 
the  4th  of  December  refers  only  to  the  firsts  of  the  bills,  and  by 
implication  directs  the  acceptances  on  the  face  of  them  to  be 
cancelled.  It  does  not  refer  to  the  letters  of  the  3rd  and  8th, 
which  could  not  possibly  be  known  to  the  writer;  but  these  letters, 
a-  Mr.  Crompton  rightly  contended,  are  rather  a  narrative  of  the 
previous  acceptances  than  acceptances  themselves  ;  and  the  can- 
cellation of  the  acceptances  on  the  bills,  to  which  they  refer,  puts  an 
end  to  the  obligation  on  the  acceptances  as  between  Shiras  and  the 
defendants  altogether.  With  respect  to  the  suggestion  on  the  par) 
of  the  plaintiff,  that  the  bills  were  again  accepted  by  the 
letter  of  tic  18th  of  December,  it  is  sufficient  to  say  *that  [*  407] 
the  original  acceptance  being  answered  by  the  sixth  and 

nth  pleas,  it  is  not  competent  to  the  plaintiff  to  resort  to  a 
second  acceptance  without  a  new  assignment,  which  would  give 
to  the  defendants  an  opportunity  of  presenting  any  defence  they 
might  have  as  to  such  second  acceptance.  We  much  doubt 
whether  the  letter  of  the  18th  of  December  was  written  under 
•uch  a  full  communication  of  the  facts,  as  would  have  rendered  it 
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available  as  an  acceptance;1  but  whether  that  be  bo  or  not,  the 
question  cannot  be  raised  on  the  pleadings  in  the  present  shape,  as 
the  only  acceptance  stated  is  averred  in  the  pleas,  and  proved  by 
the  evidence,  to  have  been  cancelled.  Nor  is  it  necessary  to  say 
whether,  if  the  letter  had  so  operated,  the  drawing  of  new  seconds 
by  Shiras,  and  the  endorsement  to  the  plaintiff  of  those  seconds, 
would  have  given  to  him  a  valid  title  to  sue.  Judgment  was 
accordingly  pronounced  that  the  verdict  be  entered  for  the  defend- 
ant upon  certain  issues,  and  for  the  plaintiff  on  the  others,  —  being 
substantially  a  judgment  for  the  defendants. 

ENGLISH    NOTES. 

See  Bills  of  Exchange  Act  1882,  sect.  63,  and,  as  to  bills  in  a  set, 
sect.  71. 

If  the  cancellation  had  not  been  apparent  and  the  accepted  bill  had 
come  before  maturity  into  the  hands  of  a  holder  in  due  course,  the  case 
would  probably  have  been  different,  according  to  the  reasoning  of  Wil- 
liams, J.,  in  Ingham  v.  Primrose  (1859),  7  C.  B.  N.  S.  82,  28  L.  J.  C  P. 
294,  295.  But  observe  the  comments  on  the  actual  decision  in  that 
case  in  Baxendale  v.  Bennett,  No.  49,  at  p.  014.  jjost. 

And  so,  if  a  title  had  accrued  to  a  holder  in  due  course  of  the  second 
part  of  the  bill  before  the  acceptance  had  been  cancelled.  See  judgment, 
p.  513  ,  ante  (6  Exch.  at  p.  496). 

Where  a  signature  has  been  cancelled  unintentionally  or  by  mistake, 
it  is  no  discharge.  A  crucial  instance  of  mistake  is  afforded  by  the 
case  of  Prince  v.  Oriental  Bank  Corporation  (P.  C.  1878),  3  App.  Cas. 
325,  47  L.  J.  P.  C.  42,  38  L.  T.  41.  where  a  clerk  at  a  branch  bank  can- 
celled the  signature  on  a  promissory  note  presented  there  for  payment 
and  afterwards,  before  credit  had  been  given  to  the  maker,  the  manager 
of  the  branch  (the  maker's  store  having  in  the  meantime  been  destroyed 
by  fire),  returned  the  note  to  the  head  office  as  dishonoured  and  with 
the  words  ''cancelled  by  mistake."  The  judgment  does  not  indeed 
decide  that  the  cancellation  was  inoperative;  as  the  question  was  nar- 
rowed to  whether  money  had  been  received  by  the  bank  to  the  use  of 
the  holder  ;  but  it  may  be  assumed,  having  regai'd  to  the  decision  of  the 
Court  of  Exchequer  in  Warwick  v.  Rogers  (1843).  5  Mac.  &  G.  340.  12 
L.  J.  C.  P.  113,  that  a  cancellation  under  such  circumstances  would  be 
inoperative  as  a  discharge.  See  also  the  Scotch  case  of  Dominion  Bank 
v.  Anderson  (1888),  Court  of  Session  Cas.,  4th  series,  Vol.  15,  408, 
where  the  provisions  of  the  3rd  sub-section  of  sect.  63  of  the  Bills  of 

1  This  was  previous  to  the  Act  (1856)  19  &  20  Vict.  c.  97,  s.  6.  (embodied  in  B.  E.  A. 
1882,  s.  17)   (2),  which  required  the  acceptance  to  be  oa  the  bill  itself. 
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Exchange  Act  1882,  are  applied  to  the  case  where  an  agent,  either  by 
mistake  or  without  authority,  gave  up  a  bill  to  the  acceptor  without 
insisting  on  the  conditions  laid  down  in  his  instructions. 

The  latter  part  of  the  rule  has  been  stated  somewhat  more  narrowly 
than  it  is  expressed  by  Pakke,  ]>.,  p.  511,  ante  (6  Exch.  493).  But 
the  language  of  the  learned  Baron  must  doubtless  be  read  in  connection 
with  the  statement  of  the  plea  at  p.  5.06,  ante  (6  Exch.  4S7),  and  the 
facts  of  the  case.  And  from  these  it  appears  that  the  bill  transaction 
was  tor  the  accommodation  of  the  drawee,  and  that,  the  Reunione  Adri- 
atica  who  accepted  the  payment  after  the  bill  became  due  had  notice  of 
this.  It  is  not  to  be  assumed  that  if  the  defendants  had  been  the  prin- 
cipal debtors  on  the  bill,  the  contract  entered  into  by  them  as  acceptors 
would  have  been  discharged  by  the  mere  fact  that  the  foreign  holder 
had  accepted  from  the  foreign  drawer  a  smaller  sum  in  satisfaction.  In 
such  a  case  the  principle  laid  down  by  the  Court  of  Appeal  in  Gibbs  v. 
Societe  Industrielie,  &c.  des  Metaux  (C.  A.  1890),  25  Q.  B.  D.  399,  59 
L.  J.  Q.  B.  510,  would  have  to  be  considered  ;  namely,  that  the  d;  charge 
by  the  law  of  a  foreign  country  of  a  liability  under  a  contract  made  and 
to  be  performed  in  England,  is  no  answer  to  an  action  in  England  upon 
the  contract. 

X,,  38  —  UAKMEK  v.  STEELE. 

(IN  ERROR  FROM  COURT  OF  EXCHEQUER,  1849.) 
RULE. 

It  is  no  objection  to  the  negotiability  of  a  bill  that  it 
has  during  its  currency  and  before  ii  was  payable  become 
the  property  of  one  of  several  joint  acceptors.  But  if  at 
the  time  of  maturity  it  is  held  by  one  of  the  acceptors,  — 
that  acceptor  being  entitled  to  receive  as  well  as  liable  to 
pay  the  amount  of  the  bill,  —  the  liability  upon  the  con- 
tract of  acceptance  is  discharged  as  to  all  the  acceptors. 

Harmer  v.  Steele. 

4  Exch.  1-17  (s.  e.  19  L.  J.  Ex.  34-39). 

Assumpsit  by  the  defendant  in  error  (the  plaintiff  below) 
against  the  plaintiffs  in  error  (the  defendants  *  below),  on  a  [*  2] 
bill  of  exchange,  dated  the  3rd  of  December,  1839,  drawn  by 
William  Wood   upon   and  accepted  by  the  defendants  below,   fof 
payment  to  the  order  of  the  said  W.  Wood,  six  months  after  date, 
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of  the  sum  of  £400,  value  received,  in  final  settlement  of  accounts 
to  that  date,  and  indorsed  by  W.  Wood  to  the  plaintiff  below. 

The  defendant  below,  Harmer,  let  judgment  go  by  default :  the 
other  defendants,  Benham  and  Laxton,  pleaded  (inter  alia)  as 
follows :  — 

Tenth  plea.  —  That,  after  the  making  and  accepting  of  the  said 
bill,  and  before  the  same  became  due,  to  wit,  on  the  day  and  year 
in  the  declaration  mentioned  as  the  day  and  year  when  the  said 
bill  was  accepted,,  the  same  was  delivered,  so  accepted  by  the 
defendants,  to  the  said  W.  Wood ;  and  the  defendants  say,  that 
after  the  said  bill  was  so  accepted  and  so  delivered  as  aforesaid,  and 
while  the  said  W.  Wood  was  the  holder  and  payee  thereof,  to  wit, 
on  the  day  and  year  last  aforesaid,  the  said  W.  Wood  indorsed  the 
said  bill  to  the  said  defendant  James  Harmer,  and  then  delivered 
the  said  bill  so  indorsed  to  the  said  J.  Harmer,  with  the  inten- 
tion of  divesting  himself,  the  said  W.  Wood,  and  whereby  the 
[*  3]  said  W.  Wood  did  divest  *  himself,  the  said  W.  Wood,  of  all 
right,  title,  and  interest  of,  in,  and  to  the  said  bill,  and  of  the 
right  of  suing  thereon  when  the  same  should  become  due,  and  of 
indorsing  the  same  again.  And  the  defendants  further  say,  that 
when  the  said  bill  wTas  so  indorsed  to  the  said  J.  Harmer,  it  was  in- 
dorsed for  a  good  and  valuable  consideration  then  therefore  paid 
by  the  said  J.  Harmer  to  the  said  W.  Wood  in  that  behalf,  to  wit, 
the  sum  of  £380.  And  the  defendants  say,  that  the  said  J.  Harmer 
continued  to  be  and  was  the  holder  and  possessor  of,  and  the  person 
entitled  to  the  said  bill,  always  from  the  time  of  the  indorsement 
thereof  by  the  said  W.  Wood  until  the  said  bill  was  afterwards, 
to  wit,  on  the  1st  day  of  January,  1845,  delivered  by  the  said  J. 
Harmer  to  the  plaintiff.  And  the  defendants  say,  that  the  indorse- 
ment in  the  declaration  mentioned  consists  merely  of  the  said  last- 
mentioned  delivery  by  the  said  J.  Harmer  to  the  plaintiff  of  the 
said  bill  so  indorsed  by  the  said  W.  Wood,  and  that  the  said  bill 
was  never  indorsed  by  the  said  W.  Wood,  otherwise  than  as  in  this 
plea  mentioned ;  and  that,  before  and  at  the  time  when  the  said 
bill  was  so  delivered  to  the  plaintiff  by  the  said  J.  Harmer,  the 
plaintiff  had  notice  and  knowledge  of  all  the  facts,  matters,  and 
things  in  this  plea  mentioned.  —  Verification. 

The  eleventh  plea  differed  from  the  tenth  only  in  stating  (instead 
of  the  allegation  of  notice)  that  no  person  ever  gave  or  received 
any  consideration  for  the  said  delivery  of  the  bill  to  the  plaintiff 
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so  indorsed  as  aforesaid.  The  twelfth  plea  was  also  similar  to  the 
tenth,  except  that  it  alleged  that  the  bill  was  delivered  so  indorsed 
by  Harmer  to  the  plaintiff  after  it  had  become  due  and  payable,  to 
wit,  &c. 

The  plaintiff  demurred  specially  to  all  the   above  pleas.     The 
causes  of  demurrer  sufficiently  appear  from  the  judgment. 

On  the  argument  of    the  demurrers,   the  Court  of  Exche-  [5] 
quer  gave  judgment  for  the  plaintiff  below.     14  M.  &  W.  831  ; 
15  L.  J.  Ex.  217.     Upon  this  judgment  a  writ  of  error  was  brought 
into  this  Court,  and  the  case  having  been  argued  on  the  27th  of 
November,  1846,  before  Wilde,  C.  J.,  Pattesox,  J.,  Coleridge,  J., 

COLTMAX,     J.,    MAULE,    J.,    WlGHTMAX,   J.,    and    WILLIAMS,    J.,    the 

Court  took  time  for  consideration. 

The  judgment  of  the  Court  was  now  delivered  by 
*  Wilde,  C.  J.  [His  Lordship  stated  the  pleadings,  and  [*  11] 
after  disposing  of  certain  pleas,  which  are  unimportant  for 
the  purposes  of  the  above  rule,  proceeded] :  The  argument  in  this 
Court  turned  principally  on  the  tenth,  eleventh,  and  twelfth  pleas, 
which  it  will  therefore  be  proper  more  fully  to  consider.  As  to 
the  tenth  and  eleventh  pleas,  we  agree  in  the  opinion  intimated  by 
the  Court  of  Exchequer,  though  not  formally  pronounced,  that 
those  pleas,  supposing  them  not  to  contain  a  denial  of  the  indorse- 
ment, are  defective  in  substance,  as  not  affording  any  sufficient 
answer  to  the  action.  The  answer  (on  this  supposition)  which  is 
set  up  by  those  pleas  is,  that,  before  the  bill  was  indorsed  to  the 
plaintiff,  and  before  it  was  payable  by  its  terms,  Harmer,  one  of 
the  acceptors,  and  through  whom  the  plaintiff  claims,  was  the 
holder  of  the  bill  for  a  valuable  consideration,  and  that  the  plain- 
tiff took  the  bill  with  notice,  or  without  consideration.  But  we 
think  that  it  is  no  objection  to  the  negotiability  of  a  bill,  that  it 
has,  during  its  currency,  before  it  was  payable,  become  the 
property  of  one  of  the  acceptors.  Until  the  *  time  for  pay-  [*12] 
ment  arrives,  the  contract  of  the  acceptors  is  unperformed, 
and  incapable  of  being  performed,  and  the  right  to  sue  upon  it 
may  be  transferred  with  the  property  on  the  bill  by  any  lawful 
owner  of  it ;  and  it  is  no  objection  to  such  transfer,  or  to  an  action 
brought  by  one  claiming  under  it,  that  the  party  making  it  would 
have  been  incapacitated  to  sue,  if  he  had  retained  the  bill  till 
maturity.  The  circumstances  of  the  plaintiff  having  notice  of  the 
facts  of  the  pleas,  or  of  no  consideration   having  been  given  foi 
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the  indorsement  to  him,  will  not  aid  the  pleas,  inasmuch  as  those 

facts  do  not  show  any  reason  why  the  defendants,  who  plead  them, 
(who  must  be  taken  to  have  had  value  for  the  acceptance),  should 
not  pay  to  any  bond  fide  holder,  whether  for  value  or  with  notice 
or  not.  We  think,  therefore,  the  tenth  and  eleventh  pleas  had  in 
substance,  in  so  far  as  they  rely  on  the  fact  of  Harmer  having  been 
the  holder  of  the  bill ;  and  though,  if  they  contained  a  traverse  of 
the  indorsement,  they  would  be  good  in  substance,  yet,  as  they 
would  be  bad  in  form,  for  not  concluding  to  the  country,  it  is  not 
necessary,  with  reference  to  these  pleas,  to  determine  whether  they 
do  or  do  not  traverse  the  indorsement.  They  are  bad  on  either 
supposition;  in  substance  if  they  do  not,  and  in  form  if  they  do, 
contain  such  traverse. 

The  twelfth  plea,  on  which  the  defendants  mure  particularly 
relied,  requires  a  separate  consideration.  That  plea  in  effect  stales, 
like  the  tenth  and  eleventh,  that  while  Wood  was  the  holder  and 
payee  of  the  bill,  and  before  it  became  due,  he  indorsed  and  deliv- 
ered it  to  Harmer,  one  of  the  acceptors  and  of  the  defendants  below, 
for  a  valuable  consideration,  who  became  and  continued  the  holder 
of  it  till  he  delivered  it  to  the  plaintiff;  and  that  the  indorsement 
to  the  plaintiff,  mentioned  in  the  declaration,  consisted  merely  of 
delivery  by  Harmer  to  the  plaintiff  of  the  bill  so  indorsed  by  Wood. 

After  this  statement,  which  the  twelfth  plea  contains  in  com- 
[*  13]  mon  with  the  tenth  and  *  eleventh,  the  twelfth  plea  adds, 

that  the  bill  was  delivered  by  Harmer  to  the  plaintiff  aftt  r  it 
became  due.  The  Court  of  Exchequer  gave  no  decision  as  to  the 
validity  of  this  plea  in  substance,  though  they  appear  to  have  had 
considerable  doubt  whether  it  would  not  have  been,  if  good  in  form,  a 
sufficient  answer  to  the  declaration.  The  substantial  answer  which 
it  was  contended  the  plea  gives  to  the  declaration  is,  that  the  bill, 
at  the  time  it  became  due,  was  in  the  hands  and  the  property  of 
one  of  the  three  acceptors,  who  were  liable  to  pay;  and  that  the 
present  liability  to  pay,  and  present  right  to  receive,  the  amount  of 
the  bill,  concurring  in  the  same  person,  operated  as  a  payment  and 
performance  of  the  contract  of  acceptance,  on  which,  consequently, 
no  action  could  afterwards  be  maintained.  And  we  are  of  opinion 
that  this  is  a  good  ground  of  defence  in  substance.  There  is  im 
doubt  that,  when  a  bill  has  been  paid  at  maturity  by  a  sole  acceptor 
to  a  third  person,  who  is  the  holder,  no  action  can  afterwards  be 
brought  upon  the  acceptance  ;  and  it  is  equally  certain  that  if  one 
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of  several  joint  acceptors  pays  the  bill  at  maturity  to  such  third 
person,  being  the«holder,  the  contract  of  acceptance  is  performed 
and  no  action  can  be  maintained  upon  it.  It  is  true  that,  in  this 
latter  case,  it  may  be  that  the  acceptor  who  lias  paid  the  bill  may 
have  a  right  of  action  against  the  other  joint  acceptors  for  contri- 
bution, if  the  state  of  accounts  between  them,  or  the  terms  on 
which  they  agreed  with  one  another  to  become  joint  acceptors, 
should  afford  ground  for  such  an  action  ;  but  that  action  would 
not  be  on  the  contract  of  acceptance  or  on  the  bill,  but  on  a  differ- 
ent contract,  arising  out  of  the  state  of  accounts  between  the  joint 
acceptors,  or  the  terms  on  which  they  agreed  together  to  accept: 
and  the  right  to  bring  it  would  not  be  capable  of  being  transferred 
by  act  of  the  parties,  by  indorsement  of  the  bill  or  otherwise.  If, 
therefore,  the  defendant  Harmer,  instead  of  becoming  the 
holder,  by  giving  value  for  it  before  it  was  due,  and  *  retain-  [*  14] 
ing  it  till  it  was  due,  had  acquired  it  by  paying  the  amount 
to  a  third  person,  being  the  holder,  when  the  bill  arrived  at  matur- 
ity, there  seams  to  be  no  doubt  that  all  right  <>f  action  on  the 
acceptance  would  have  been  extinguished.  And  it  appears  to  us  on 
the  authority  of  the  case  of  Freakley  v.  Fox,  0  B.  &  C.  130  :  7  L.  J. 
K.  B.  148,  and  on  principle,  that  the  fact  of  the  defendant  Harmer, 
one  of  the  acceptors,  being  at  the  time  the  bill  became  due  the 
holder,  and  entitled  to  receive  as  well  as  liable  to  pay  the  amount 
of  the  bill,  operated  in  respect  of  all  the  defendants  as  a  perform- 
ance of  the  contract  to  pay  the  bill  at  maturity,  and  put  an  end  to 
the  contract  of  acceptance.  A  case  was  put  in  argument :  suppose 
there  were  three  acceptors,  one  for  the  accommodation  of  the  other 
two;  he  purchases  the.  lull  during  its  currency,  and  retains  it  after 
it  is  due;  may  he  not  indorse  it  and  give  a  right  of  action  to  his 
indorsee  ?  We  think  the  answer  is  that  he  cannot  give  such 
right  of  action  ;  that  he  may  sue  the  other  joint  makers  for  what 
may  be  due  to  him  in  respect  of  his  having  accepted  for  their 
accommodation  and  protected  them  from  the  payment  of  the  bill, 
but  that  he  cannot  transfer  this  or  any  other  right,  against  the  joint 
acceptors,  by  indorsing  the  bill. 

For  these  reasons,  we  think  the  twelfth  plea  is  a  sufficient  answer 
in  substance  to  the  Court  on  the  bill,  —  a  question  on  which  the 
<  lourt  of  Exchequer  pronounced  no  opinion,  —  but  assuming  it  to  be 
as  we  hold  it,  that  Court  decided  the  plea,  in  common  with  the 
tenth  and  eleventh  pleas,  to  be  bad,  as  containing  an  argumentative 
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traverse  or  denial  of  the  indorsement  mentioned  in  the  declaration. 
The  ground  on  which  it  was  decided  by  the  Court  of  Exchequer, 
and  contended  for  the  defendant  in  error  in  this  Court,  that  the 
last  three  pleas,  the  tenth,  eleventh,  and  twelfth  denied  the 
[*  15]  indorsement,  was,  that  those  pleas  *  alleged  that  the  bill  was 
indorsed  by  William  Wood  to  Harmer  for  value,  and  that 
Harmer  delivered  it  so  indorsed  to  the  plaintiff,  and  that  the 
indorsement  mentioned  in  the  declaration  consisted  merely  of  the 
delivery  by  Harmer  to  the  plaintiff  of  the  bill  so  indorsed.  These 
allegations,  it  was  considered  by  the  Court  of  Exchequer  and  con- 
tended by  the  counsel  for  the  defendent  in  error,  amounted  to  a 
denial  of  the  indorsement  mentioned  in  the  declaration,  inasmuch 
as  the  indorsement  by  Wood  to  Harmer,  mentioned  in  the  plea, 
may  possibly  have  been  a  special  and  restricted  one,  so  that  the 
bill  could  not  pass  by  delivery  only  from  Harmer  to  the  plaintiff; 
and  thus  an  indorsement  consisting  only  of  the  indorsement  to 
Harmer,  and  the  delivery  by  him  to  the  plaintiff,  would  be  no 
indorsement  to  the  plaintiff  at  all.  But  we  think  this  objection 
cannot  be  sustained. 

There  is  no  doubt  that  a  statement  in  pleading  that  a  bill  was 
indorsed  by  A.  to  B.,  comprehends  equally  a  special  and  a  general 
indorsement.'  By  a  special  indorsement  the  indorser  directs  the 
money  to  be  paid  to  a  particular  person  mentioned  in  the  indorse- 
ment or  his  order;  and  by  a  general  indorsement  or  an  indorsement 
in  blank  he  directs  it  to  be  paid  to  any  lawful  holder  of  the  bill ; 
and  any  particular  lawful  holder,  being  comprehended  in  the  class 
to  any  one  of  whom  payment  is  to  be  made,  may  properly  be 
described  as  a  person  to  whom  payment  is  directed  to  be  made,  or 
to  whom  the  bill  is  indorsed ;  and  such  description  is  in  daily  use 
in  pleading,  in  which  an  indorsement  in  blank  is  constantly  de- 
scribed as  an  indorsement  to  the  person  to  whom  a  bill  so  indorsed 
is  delivered  as  indorsee.  In  the  language  of  the  Court  of  Queen's 
Bench,  in  Adams  v.  Jones,  12  A.  &  E.  4.">9,  9  L.  J.  Q.  B.  407, 
"  a  bill  maybe  indorsed  to  a  party  in  two  ways, — either  by  a 
special  indorsement,  making  it  payable  to  that  party,  or  by  a  blank 
indorsement  and  delivery  to  that  party.  Now,  as  the  deliv- 
[*  16]  cry  must  *  always  be  to  a  particular  party,  to  describe  an 
indorsement  in  blank,  with  a  delivery  to  him,  as  an  indorse- 
ment to  him,  seems  strictly  correct;  it  is  an  indorsement  to  him, 
and    to   no  other  person,  as  much  as  if  it  were  a  special  indorse- 
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ment."'  The  allegation,  therefore,  that  Wood  indorsed  the  bill  to 
Harmer,  and  that  Harmer  delivered  it  to  the  plaintiff,  and  that  the 
indorsement  mentioned  in  the  declaration  consisted  in  the  delivery 
by  Harmer  to  the  plaintiff  so  indorsed,  is  not  inconsistent  with  and 
therefore  no  denial  of  the  indorsement  mentioned  in  the  declara- 
tion. The  indorsement  to  Harmer  might  be  in  blank,  and  if  it 
were  would  be  properly  described  in  the  plea  as  an  indorsement  to 
him ;  and  the  plea,  by  alleging  that  the  indorsement  by  Wood  to 
the  plaintiff  mentioned  in  the  declaration  consisted  of  an  indorse- 
ment by  Wood  to  Harmer,  and  delivery  by  Harmer  to  the  plaintiff, 
does  in  effect  aver  that  the  indorsement  by  Wood  to  Harmer, 
which  was  before  mentioned  generally,  was  that  species  of  indorse- 
ment which  would  make  a  delivery  by  Harmer  to  the  plaintiff 
amount  to  an  indorsement,  that  is,  an  indorsement  in  blank.  The 
plea,  therefore,  in  stating  that  the  indorsement  mentioned  in  the 
declaration  consists  of  the  indorsement  to  Harmer  and  the  delivery 
to  the  plaintiff,  may  be  considered  as  not  denying  the  indorsement 
in  the  declaration,  but  expressly  admitting  it,  and  specifying  the 
manner  in  which  it  took  place.  But  if  the  true  construction  of  the 
plea  left  it  uncertain  whether  the  indorsement  to  Harmer  was 
general  or  special,  it  is  by  no  means  to  be  conceded  that  the  plea 
would  therefore  be  bad.  It  shows  a  substantial  answer  to  the 
declaration  in  showing  that  the  bill  was  in  effect  paid,  and  tin- 
contract  of  acceptance  put  an  end  to  before  it  came  to  the  plaintiff. 
This  is  the  answer  that  the  plea  relies  on,  and  it  is  difficult  to  say 
that  the  defendant,  even  if  his  plea,  introducing  this  answer, 
showed  that  there  might  be  another  answer  (the  want  of 
indorsement),  which  he  does  not  rely  on,  should  *  be  de-  [*  17] 
prived  of  the  benefit  of  the  more  substantial  answer  which 
he  relies  on.  We  are  of  opinion,  therefore,  that  the  objection  to  the 
form  of  the  twelfth  plea  fails,  and  that  the  judgment  for  the  plain- 
tiff on  the  demurrer  to  that  plea  must  be  reversed,  and  judgment- 
given  for  the  defendant. 

Judgment  reversed  accordingly. 

ENGLISH    NOTES. 

The  rule  is  impliedly  comprised  in  the  Bills  of  Exchange  Act  1882, 
sect.  59  (1):  "Payment"  in  this  section  appears  to  include  any  satis- 
faction which  would  he  sufficient  to  discharge  an  ordinary  contract 
within  the  principle  of  "  accord  and  satisfaction.''*  considered  in  Vol.  1., 
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E.  C.  p.  368  et  seq.  But  a  bill  may  also  be  discharged  by  renunciation 
by  the  holder  of  his  rights  against  the  acceptor;  Bills  of  Exchange  Act 
1882,  sect.  62;  and  see  Cook  v.  Lister,  No.  42,  p.  552, post,  32  L.  J.  C.  P. 
p.  126,  per  Willes,  J.  Payment  of  a  bill  by  the  bankers  at  whose 
bank  it  is  payable  is  made  by  payment  in  cash  or  by  (unconditionally) 
giving  credit  in  account  to  another  bank  by  whom  it  is  transmitted. 
Chambers  v.  Miller  (1862),  13  C.  B.  N.  S.  125,  32  L.  J.  C.  P.  30,  7  L.  T. 
856  ;  Pollard  v.  Bank  of  England  (1871),  L.  P.,  6  Q.  B.  623,  40  L.  J. 
Q.  B.  233,  25  L.  T.  415.  But  where  bills  are  exchanged  at  the  clearing- 
house, according  to  the  customary  arrangements  between  bankers  as  set 
forth  in  the  special  verdict  in  Warwick  v.  Rogers  (1843),  5  M.  &  G.  340, 
348  et  seq.,  12  L.  J.  C.  P.  112,  the  credit  allowed  in  the  first  instance 
between  the  clerks  of  the  two  banks  concerned  appears  to  be  conditional 
and  subject  to  be  withdrawn  if  the  customer  dishonours  the  bill  (whether 
by  countermanding  the  authority  on  the  day  when  it  is  payable  or  by 
its  being  on  that  day  ascertained  that  he  has  no  funds  available  to  answer 
it).  And  credit  given  between  the  head  office  and  branch  of  the  same 
bank  so  long  as  it  is  not  communicated  to  the  customer  may  in  like 
manner  be  treated  as  conditional  and  revocable.  Prince  v.  Oriental 
Bank  Coloration  (1878),  3  App.  Cas.  325,  47  L.  J.  C.P.  42,  38  L.  T. 
41,  and  p.  514,  supra. 

*  AMERICAN   NOTES. 

The  principal  case  is  cited  by  Mr.  Daniel  (2  Negotiable  Instruments, 
§  1285). 

In  Central  Bank  of  Brooklyn  v.  Hammett,  50  New  York,  158,  it  is  said  that 
"  possession  of  such  an  instrument  by  a  party  to  it  only  authorizes  a  presump- 
tion of  such  rights  and  obligations  of  the  several  parties  as  are  indicated  by 
the  paper  itself,"  in  the  absence  of  special  circumstances.  This  is  said  respect- 
ing t lie  rigrrl  to  transfer  paper,  and  is  criticised  in  Wide  v.  Williams,  8  South 
Carolina,  290;  28  Am.  Rep.  201.     See  Bigelow  on  Bills  and  Notes,  p.  063. 

"The  evidence  satisfies  us  that  the  drafts  were  transferred  by  their  accep- 
tors after  maturity.  Being  in  their  possession  after  maturity,  the  drafts 
were  extinguished  either  by  payment  or  novation,  and  they  became  mere 
vouchers  tor  the  amounts  charged  on  the  books  of  the  acceptors  against  the 
defendant  ;  and  the  acceptors  could  not  resuscitate  the  drafts  or  bills  of  ex- 
change after  maturity  and  after  they  had  taken  them  up."  Walton  v.  Young, 
26  Louisiana  Annual,  Kit. 

[f  two  persons  make  a  promissory  note,  and  one  of  them  afterwards  ob- 
tains possession  of  the  note  as  his  own  property  from  the  payee,  the  note  is 
discharged.     Coxy.  Hodge,  7  Blackford  (Indiana),  140. 

"  It  was  functus  officio  as  a  bill,  and  could  not  have  been  negotiated,  for  it 
hud  got  into  the  hands  of  (lie  acceptor."  Savage  v.  Merle,  5  Pickering  (Mas- 
sachusetts), 85. 
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An  assignment  of  a  joint  and  several  promissory  note  by  the  payee  to 
one  of  the  makers  before  maturity  amounts  to  payment,  and  the  right  of  action 
against  the  makers  is  not  revived  by  a  subsequent  assignment  to  a  third  per- 
son after  maturity.  If  the  subsequent  assignment  were  made  before  maturity 
to  an  innocent  person,  a  right  of  action  would  exist  in  his  favour  against  the 
makers.     Gordon  v.    Wansey,  -I  California,  77. 

Delivery  of  a  note  by  the  payee  to  the  maker  in  payment  of  claims  cancels 
the  note,  and  prevents  an  action  on  it  by  a  transferee.  Edwards  v.  Campbell, 
23  Barbour  (New  York  Supreme  Ct.),  423. 

IVhen  a  bill  is  payable  to  a  third  person  who  indorses  it,  and  is  accepted, 
but  the  drawee  refuses  to  pay  it,  and  the  drawer  takes  it  up  from  the  indorser, 
his  name  remaining  uncancelled,  it  ceases  to  be  negotiable,  and  the  drawer 
cannot  reissue  it.  Gardner  v.  Maynard,  7  Allen  (Massachusetts),  456 ;  S3 
Am   Dec.  699.     Citing  Williams  v.  James,  15  Q.  B.  505. 


No.  39  — TURNEB  v.  LEECH. 
(1821.) 

RULE. 

An  indorser  of  a  bill,  who  has  not  received  due  notice  of 
dishonour,  is  discharged  ;  and,  if  he  pays  the  bill,  he  does  so- 
in  his  own  wrong,  and  cannot  recover  upon  it  against  a 
prior  indorser,  although  the  latter  receives  notice  of  dis- 
honour on  the  same  day  on  which  he  would  have  received 
it  if  all  the  notices  had  been  given  in  due  course. 

Turner  v.  Leech. 

4  Barn.  &  Aid.  4.51-453. 

Assumpsit  by  plaintiff,  as  indorser,  against  the  defend-  [4.~>1] 
ant,  as  a  prior  indorser,  of  a  bill  of  exchange  for  £50,  pay- 
able three  months  after  date.  Plea,  general  issue.  The  cause  was 
tried  at  the  Guildhall  sittings  after  Hilary  Term,  1818,  before  Lord 
ELLENBOROUGH  C.  J.,  when  the  jury  found  a  verdict  for  the  plaintiff, 
subject  to  the  opinion  of  this  Court,  upon  the  following  case.  The 
defendant  was  the  eighth  and  the  plaintiff  the  eleventh  indorser  of 
the  bill  of  exchange,  which  was  indorsed  by  him  to  Bennett,  and 
by  him  to  Fletcher,  and  by  him  to  Hordern  and  Co.,  bankers  at 
Wolverhampton,  who  transmitted  the  same  to  their  London  corre- 
spondents, Messrs.  Sansom  and  Co.,  who  were  the  holders  when 
the  bill  became  due.     The  bill  was  duly  presented  for  payment     n 
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Saturday  the  30th  August,  1817,  and  dishonoured.  On  Monday, 
the  1st  September,  1817,  Sansom  and  Co.  wrote  to  Hordern  and 
Co.,  at  Wolverhampton,  duly  informing  them  of  such  dishonour, 
which  letter  was  received  by  them  on  Tuesday,  the  2nd  Septem- 
ber. Notice  of  the  dishonour  was,  on  the  2nd  September,  given  to 
Fletcher,  and  on  Wednesday,  the  3rd  September,  a  letter  giving 
information  of  such  dishonour,  was  sent  by  the  pftst  by 
[*  452]  Fletcher  to  Bennett,  at  *  Stockport,  where  he  resided,  and 
which  letter  was  delivered  there  at  his  shop,  on  Thursday, 
the  4th  September.  This  letter  was  not  opened,  and  no  notice 
was  given  to  the  plaintiff  or  any  other  party,  before  Monday,  the 
8th  September.  On  the  8th  September,  the  plaintiff  first  received 
notice  of  the  dishonour,  and  immediately  paid  the  amount  of  the 
bill  to  Bennett.  John  Davies,  the  tenth  indorser,  Washington 
and  Horner,  the  ninth  indorsers,  and  the  defendant,  the  eighth 
indorser,  all  resided  at  Stockport.  It  was  admitted,  in  addition, 
that  the  defendant  had  notice  of  the  dishonour  either  on  the  8th 
or  9th  September,  1817. 

Chitty,  for  the  plaintiff.  In  this  case  the  defendant  received 
notice  of  dishonour  on  the  9th  September  at  the  latest;  and  if 
notice  had  been  given  to  each  successive  indorser  in  the  regular 
course,  he  would  not  have  received  it  at  an  earlier  period.  Then 
he  has  received  no  injury  by  the  neglect.  Suppose  the  holder 
fives  notice  on  the  same  day  to  six  successive  indorsers,  and  the 
seventh  indorser  receives  notice  of  it  six  days  afterwards,  surely 
he  ought  not  to  be  allowed  to  defend  himself,  on  the  ground  of 
laches,  when  in  the  regular  course  he  could  not  have  received 
notice  sooner. 

J.  Williams,  contra,  stopped  by  the  Court. 

Abbott,  C.  J.  In  this  case  the  plaintiff,  who  ought  to  have. 
received  notice  of  the  dishonour  of  the  bill  of  exchange  from 
Bennett,  on  the  5th  September,  did  not,  in  fact,  receive  notice  till 
the  8th  ;  and,  therefore,  he  was"  clearly  discharged  by  the  laches 
of  the  holder.  Then  can  he,  by  paying  the  bill,  place  the 
[*453]  prior  *  indorsers  in  a  worse  situation  than  that  in  which 
they  would  otherwise  have  been  ?  I  think  he  cannot  do 
so ;  and  that  in  paying  this  bill  he  has  paid  it  in  his  own  wrong, 
and  cannot  be  allowed  to  recover  upon  it  against  the  defendant. 

Judgment  for  the  defendant. 


11.  C.  VOL.  IV.]  SECT.  IV.  —  DISCHAKGE.  525 


No.  39.  —  Turner  v.  Leech.  —  Notes. 


ENGLISH  NOTES. 
See  Bills  of  Exchange  Act  1882,  ss.  48,  49  (1). 

vYhere  the  attorney  duly  authorised  hy  the  holder  has  given  notice, 
but  by  mistake  states  it  as  given  by  the  authority  of  another  person 
who  is  also  liable  on  the  bill,  the  notice  has  been  held  good,  as  there 
wis  in  fact  notice  authorised  by  a  competent  person,  and  the  mistake 
--the  notice  being  still  apparently  good  —  could  not  mislead  the 
pury.  Harrison  v.  Ruscoe  (1846),  15  M.  &  W.  231,  15  L.  J.  Ex.110, 
cited  p.  493,  ante.  It  is  observed  in  the  judgment  of  Parke,  B.,  in 
thio  case  (15  M.  &  W.  p.  235),  that  an  acceptor  —  as  he  could  not 
sue  himself  upon  the  bill  after  taking  it  up  —  was  excluded  from 
the  category  of  persons  who  could  give  notice,  and  that  the  instances 
in  ,vhich  a  notice  by  an  acceptor  has  been  held  good  at  Nisi  Prius, 
—  e.  g.,  Rosher  v.  Kieran  (1814),  4  Camp.  87,  —  are  explained  by  Mr. 
Justice  Batley  (in  his  book  on  Bills)  on  the  supposition,  that  in 
these  cases  the  acceptor  had  a  special  authority  to  give  notice. 

AMERICAS  NOTES. 

The  principal  case  is  cited  with  approval  in  2  Daniel  on  Negotiable  Instru- 
ments, §§  988,  1045,  1127,  1224. 

Randolph  on  Commercial  Paper  says  (§  1433):  -Whore  the  indorser  has 
hvii  himself  discharged  (e.  </.,  by  want  of  notice),  and  afterward  pays  the 
ii-  ti',  lie  may  still  hold  a  prior  indorser  who  has  not  been  discharged  by  the 
holder's  laches,  either  as  a  purchaser  from  the  holder  or  in  his  original  capa- 
city as  indorsee.  Emerson  v.  Cutis,  12  Mass.  7s.  And  in  suing  such  prior 
indorser  it  is  not  incumbent  on  him  to  prove  due  notice  of  dishonour  to  him- 
self or  other  legal  compulsion.  Ellsworth  v.  Brewer,  11  Pick.  316.  So  an  ac- 
commodation indorser,  after  paying  the  note  al  its  maturity,  may  bring  an 
action  against  the  maker  whom  he  has  accommodate.!,  although  he  paid  with- 
out waiting  for  formal  demand  on  the  maker  or  notice  of  dishonour  to  him- 
self. Pinney  v.  McGreyory,  102  Mass.  186.  But  an  indorser  who  has  been 
himself  discharged  by  laches,  and  afterward  pays  a  bill  or  note,  cannot  sue 
another  and  prior  indorser  who  has  also  been  discharged  {Turner  v.  Leech,  4 
B.  &  Aid.  451),  although  the  indorser  who  made  payment  did  not  know  of  the 
laches,  by  which  he  was  discharged,  at  the  time  ho  made  the  payment.  Wilson 
v.  Ray,  2  Perry  &  Dav.  253.  In  like  manner,  if  an  indorser  has  been  dis- 
charged, and  afterward  voluntarily  pays  a  note  or  bill,  he  cannot  enforce  a 
collateral  security  which  was  given  to  him  for  his  indemnity,  such  indemnity 
being  only  against  the  legal  liability.     Eachellor  v.  Priest,  12  Pick.  399." 
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No.  40  —  PEACOCK  v.  PURSSELL 
(1863.) 

Rl  l.l. 

A  party  to  a  bill  who  by  the  omission  of  another  party 
has  been  discharged  from  his  liability  on  the  bill,  is  dis- 
charged from  any  liability  which,  as  between  those  parties, 
entered  into  the  consideration  for  the  bill. 

If  a  creditor  takes  from  his  debtor  a  bill  of  exchange  as 
collateral  security  for  paymenl  of  his  debt,  and  retain-  ii 
until  it  becomes  due,  his  duly  is  t<  presenl  the  bill  for 
payment,  and  if  dishonoured  to  give  notice  of  dishonour, 
in  the  same  way  as  if  he  were  absolute  owner  of  the  bill. 
If  lie  omits  this,  so  thai  the  bill  is  rendered  worthless  or 
deteriorated  in  value,  then  as  between  the  creditor  and  the 
debtor  the  bill  must  be  treated  as  payment,  to  the  extent 
of  its  full  amount,  of  the  debt. 

Peacock  v.  Purssell. 

32  L.  J.  C.  P.  266-268;  (s.  C.  14  C.  B   N.  S.  728  ;  10  Jar.  N.  S.  178;  8   L.  T.  636;  11 

W.  ]{.  834). 

[2(')6]  The  first  count  of  the  declaration  in  this  ease  was  in  the 
usual  form  by  the  indorsees  of  a  bill  of  exchange  against  the 
indorser  thereof.  There  were  also  counts  for  goods  bargained  and 
sold,  for  goods  sold  and  delivered,  and  for  money  due  on  an  account 
stated. 

The  defendant,  by  his  fifth  plea,  denied  that  lit-  had  received 
notice  of  dishonour. 

Sixth  plea  to  the  money  counts,  that  after  the  accruing  of  the 
said  alleged  debt,  the  defendant  indorsed  and  delivered  to  the 
plaintiffs,  and  the  plaintiffs  received  from  him  for  and  on  account 
of  the  said  last-mentioned  debt  and  cause  of  action  a  bill  ol  ex- 
change not  then  due,  drawn  by  one  J.  Ferry  upon  and  accepted 
by  F.  Angerstein,  whereby  the  said  Ferry  required  the  said  Anger- 
stein  to  pay  to  the  order  of  the  said  J.  Ferry  £30,  two  months 
after  date,  and  which  bill  had  before  then  been  indorsed  by  Ferry 
to  the  defendant. 
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The  cause  was  tried,  before  Byles,  J.,  at  the  Sittings  in  London 
during  Hilary  Term,  when  it  appeared  that  the  hill  of  exchange  in 
qu  sstion  was  drawn  fox  the  amount  of  £30  by  one  G.  Ferry,  on  a 
-  >n  named  Angerstein,  and  accepted  by  him.  This  hill  Ferry 
had  indorsed  t'»  the  defendant.  The  defendant  was  indebted  to 
the  plaintiffs  in  the  sum  of  £40  10*.  for  goods  supplied,  and  pay- 
ment having  been  demanded,  the  defendant  sent  the  above  bill  to 
the  plaintiffs  with  a  request  that  they  would  take  it  in  payment 
jn'ti  tanto  nf  tli--  debt  Tin'  plaintiffs  refused  to  do  this,  and 
returned  the  bill  to  the  defendant,  but  the  defendant  again 
sent  it,  requesting  them,  at  any  rate,  t"  hold  the  bill  *  as  a  [*  267] 
collateral  security,  and  to  give  him  time  t"  pay  the  debt. 
The  plaintiffs  accordingly  retained  tin'  bill,  which  had  been  in- 
dorsed to  them  by  tin-  defendant.  When  due  it  was  presented  by 
the  plaintiffs  at  the  bank  of  Coutts  &  Co.,  at  which  bank  it  had 
been  made  payable  by  the  a< ptor,  but  it  was  not  paid. 

The  defendant  was  subsequently  informed  by  the  plaintiffs  that 
the  bill  had  not  been  honoured,  but  he  refused  to  pay  more  than 
£10  10*.,  the  balance  of  the  debt.     The  plaintiffs  had  not  given 

within  the  proper  time  any  notice  that  the  bill  hail.  I n  dishonoured, 

conceiving  that  as  they  held  the  bill  as  collateral  security  only,  they 
were  not  bound  to  do  so.  Tin-  acceptor  afterwards  became  bank- 
rupt, and  tin-  plaintiffs  had  received  nothing  on  the  bill. 

The  defendant  contended  at  tin*  trial  that  the  plaintiffs, as  hold- 
ers of  the  bill,  ought  to  have  given  due  notice  of  dishonour,  and 
that  inasmuch  as  tin-  bill  was  unavailable  against  any  of  the  parties 
to  it,  by  reason  of  the  plaintiffs  not  having  done  so.  it  must  be  con- 
sidered  as  a  satisfaction  of  the  original  cause  of  action. 

Tin;  learned  Judge  was  of  that  opinion,  and  nonsuited  the  plain- 
tiffs, leave  being  reserved  to  them  to  move  to  set  aside  the  nonsuit 
and  to  enter  a  verdict  for  themselves  on  the  money  counts  on  the 
ground  that  the  not  giving  notice  of  dishonour  did  not  under  the 
circumstances  constitute  a  satisfaction  or  answer  to  the  claim  of 
tic  plaintiffs. 

H.  James  having  obtained  a  rule  accordingly, 

Pulling  showed  cause.  The  plaintiffs,  having  taken  the  bill,  have 
by  their  negligence  rendered  what  was  a  valuable  security  valueless. 
This  is  an  answer  not  only  to  the  claim  on  the  bill,  but  to  that  part 
of  the  action  which  is  brought  on  the  original  debt  in  respect  of 
which  the  bill  was  given.  ( 'rowe  v.  ( 'lay,  9  Ex.  604 ;  23  L.  J.  Ex.  150, 
No.  50,  ]>.  6-19,  post. 
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James,  in  support  of  the  rule.  The  debt  is  not  extinguished. 
The  defendant's  remedy  against  the  plaintiffs  for  not  presenting  the 
bill  is  by  cross  action. 

[Byles,  J.  Ii'  the  bill  had  hern  mortgaged  only,  the  plaintiffs 
would  still  have  had  to  see  that  due  notice  was  given.] 

That  is  not  now  disputed,  but  still  it  is  contended  that  the 
original  debt  is  not  barred. 

Erle,  C.  J.  I  am  of  opinion  that  this  rule  ought  to  be  discharged. 
The  sole  question  arises  on  tin-  special  plea  which  is  pleaded  to  the 
money  counts.  It  wasprovedat  the  trial  that  the  defendant  offered 
the  bill  stated  in  the  plea  to  the  plaintiffs  for  and  on  account  of  the 
debt.  The  plaintiffs  refused  to  take  it  on  account  of  the  debt,  but 
ultimately  retained  possession  of  it  as  a  collateral  security.  Of 
course,  a  bill  taken  for  and  on  account  of  a  debt  suspends  the 
remedy  by  action  to  recover  the  amount  of  the  debt :  but  I  assume 
in  this  ease  that  the  bill  was  given  as  a  collateral  security  only,  and 
that  the  right  of  action  to  recover  the  debt  was  not  suspended.  The 
bill,  however,  remained  in  the  hands  of  the  plaintiffs,  and,  of  com  se, 
if  the  bill  had  been  paid  at  maturity,  that  would  have  been  a  dis- 
charge of  the  defendant's  debt  When  the  time  of  payment  came, 
the  bill  was  not  paid  by  theacceptor;  but  the  plaintiffs, neverthe- 
less) gave  no  notice  of  dishonour.  The  consequence  is,  that  the  bill 
is,  by  reason  of  the  laches  of  the  plaintiffs,  not  available  against  any 
of  the  parties  whose  names  appear  on  it.  except  the  acceptor,  who 
is  insolvent.  I  think  the  result  of  that  is,  that,  as  between  the 
plaintiffs  and  the  defendant,  the  bill  must  be  treated  as  money  in 
the  hands  of  the  plaintiffs,  just  as  much  a-  if  paid  by  the  acceptor. 

Williams,  J.  I  am  of  the  same  opinion.  It  is  clear  that  the 
laches  of  the  plaintiffs  operated  so  as  to  constitute  the  bill  payment 
pro  tanto  of  the  defendant's  debt. 

Willes,  J.  If  this  bill  had  been  paid  at  maturity  by  the  ac- 
ceptor, that  would  have  been  as  much  a  discharge  of  the  defendant's 
debt  as  if  he  had  made  the  payment  with  his  own  hands ;  and  if  a 
creditor  who  holds  a  bill  as  collateral  security  for  a  debt,  by  his 
laches  renders  the  bill  worthless  or  deteriorated  in  value,  this  has 
the  same  effect,  as  between  the  debtor  and  creditor,  as  payment  of 
the  bill.  The  plaintiffs  here  took  the  bill  at  first  conditionally ; 
but  having  dealt  with  it  in  such  a  manner  as  to  render  it  useless  to 
the  defendant,  they  must  now  be  considered  as  having  taken  it 
absolutely. 
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[*  268]  *  Byles,  J.  It  is  not  quite  clear  what  is  meant  by  taking 
a  bill  as  a  collateral  security.  It  seems  that  the  plaintiffs 
were  at  liberty  to  sue  for  the  debt,  in  respect  of  which  the  bill  was 
given  as  a  security,  at  any  time  before  the  maturity  of  the  bill.  But 
they  had  all  the  rights  of  the  holder  of  a  bill  of  exchange,  and  were 
entitled  to  claim  payment  of  the  bill  from  the  parties  liable  on  it ; 
and  having  all  the  rights,  they  are  also  liable  to  the  duties  of  holder, 
one  of  which  is  to  give  due  notice  of  dishonour. 

Rule  discharged. 

ENGLISH    NOTES. 

The  case  of  Croice  v.  Clay,  mentioned  in  the  argument  of  the  prin- 
cipal case,  will  be  found  in  extenso  as  a  Ruling  Case,  No.  50,  p.  ••!'.>. 
post. 

In  Soward  v.  Palmer  |  L818),  8  Taunt.  L'77,  the  plaintiff  had  agreed 
to  take  a  negotiable  bill  drawn  by  the  defendant  and  accepted  by 
his  brother  in  satisfaction,  and  as  conditional  payment,  of  a  promis- 
sory note  of  the  defendants  for  a  much  larger  amount.  The  Mil 
was  not  paid  on  the  due  date,  hut  a  tender  of  the  amount  was  made 
by  the  defendant  on  the  day  following.  The  plaintiff  sued  for  the 
amount  of  the  original  note,  insisting  that  the  condition  on  which 
the  bill  was  to  be  taken  a^  payment  was  not  fulfilled.  Parke,  J., 
at  the  trial  seems  t<>  have  been  of  opinion  that  it  was  sufficiently 
fulfilled  by  the  tender,  and  a  verdicl  was  found  for  the  defendant. 
The  Court  refused  to  disturb  the  verdict,  on  the  ground  thai  the 
plaintiff  had  not  proved  that  he  presented  the  bill  for  payment.  The 
defendant,  as  Gibbs,  < '.  J.,  observes,  igrees  to  give  a  negotiable 
security,  which  the  plaintiff  consents  to  take,  and  takes  it  subject 
to  the  law  incident  to  all  bills,  and  must  make  a  demand  in  the 
same  way  as  on  all  hills."  So  where  the  holder  had  omitted  to  give 
notice  of  dishonour.  Bridges?.  Berry  (1810),  3  Taunt.  130,  11'  R.  R. 
618.  Conditional  payment  is  the  presumed  intention  where  a  bill  is 
:  for  a  pre-existing  debt.  Currie  v.  Misa  (1875),  per  Lush,  J., 
\  ..  1...  pp.  320-21,  ante,  L.  R.,  10  Ex.  153,  at  p.  L63.  But  where  the 
hill  has  been  dishonoured  and  the  acceptor  is  unable  to  pay  it  (notice 
of  dishonour  being  duly  given  or  waived),  the  condition  fails  and 
the  right  to  sue  on  the  original  consideration  revives  and  holds  good 
although  by  an  arrangement  made  subsequently  to  the  dishonour  of 
the  bill  it  has  been  cancelled.  Y</lisi<is  v.  River  Plate  Bank  (1877), 
:JC.  P.  D.60,  38  L.  T.  464. 

By  a  principle  clearly  allied  to  that  of  the  above  rule,  a  judgment 
(although  unsatisfied)  on  a  bill  of  exchange  given  for  the  price  of  goods 
vol.  iv.  —  34 
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sold  operates  as  a  bar  to  an  action  being  afterwards  maintained  on  the 
original  contract.  Cambefort  v.  Chapman  (1887),  19  Q.  B.  D.  229,  56 
L.  J.  Q.  B.  639,  57  L.  T.  625  (cited  in  1  E.  C.  182).  «  To  hold,"  says 
Field,  J.,  "that  the  bill  and  consideration  constitute  two  separate 
causes  of  action,  would  be  inequitable  and  contrary  to  Bridges  v.  Pen-//, 
supra." 

AMERICAN  NOTES. 

Mr.  Daniel  says  of  this  case  (1  Daniel's  Negotiable  Instruments,  §  828)  : 
"Adopting  the  view  of  Byles,  J.,  we  might  say  as  well,  that  '  as  the  indorsee 
has  the  duties,  so  he  has  the  rights  of  a  holder.'  And  as  those  duties,  as  indi- 
cated by  Willks,  J.,  do  not  depend  upon  whether  or  not  there  is  a  suspension 
of  the  original  debt,  neither  should  the  rights  of  the  holder  turn  upon  that 
question."  See,  sustaining  the  principal  case,  Shipman  v.  Cook,  1  C.  E.  Green 
(New  Jersey  Law),  251  ;  Mauney  v.  Coit,  80  North  Carolina,  300  ;  30  Am.  Rep. 
80  ;  Hawleyw  Jette,  10  Oregon,  31  ;  45  Am.  Rep.  129  ;  Schierl  v.  Baumel,  75  Wis- 
consin, 69;  Cheltenham,  Stone  Co.  v.  Gates  Iron  Works,  124  Illinois,  626;  Smith 
v.  Miller,  43  New  York,  171 ;  3  Am.  Rep.  090;  52  ibid.  546;  Betterton  v.  Roope, 
3  Lea  (Tennessee),  220;  Phoenix  Ins.  Co.  v.  Allen,  11  Michigan,  501  ;  83  Am. 
Dec.  756  (same  principle  applied  to  the  indorsement  by  the  debtor  of  a  note 
turned  out  in  conditional  payment)  ;  2  Daniel's  Negotiable  Instruments, 
§§  1276,  1277  a ;  Pickens  v.  Yarborough's  Adm'r,  26  Alabama,  417;  62  Am. 
Dec.  728 ;  Lee  v.  Baldwin,  10  Georgia,  208 ;  Haines  v.  Pearce,  41  Maryland,  221 ; 
Roberts  v.  Thompson,  14  Ohio  State,  1  ;  82  Am.  Dec.  465;  Laiorence  v.  McCal- 
mont,  2  Howard  (United  States  Sup.  Ct.),  426.  The  American  doctrine  is 
that  enunciated  by  Ekle,  C.  J.,  in  the  principal  case  ;  namely,  that  the  bill 
becomes  money  in  the  hands  of  the  slothful  creditor.  See  Bigelow  on  Bills 
and  Notes,  p.  503. 


Section   V.  —  Order  of  liability  amongst  parties  to  bill. 
No.  41.  —  MACDONALD  v.  WHITFIELD. 

(JUDL.   COMM.,  1883.) 
RULE. 

Prima  facie  the  liabilities  inter  se  of  successive  inclorsers 
of  a  bill  or  note  are  that  every  prior  indorser  must  indem- 
nify a  subsequent  one.  But  the  presumption  may  be  re- 
butted by  circumstances  showing  the  real  intention  and 
agreement  of  the  parties. 

Where  the  directors  of  a  company  mutually  agree  to 
become  sureties  to  a  bank  for  certain  debts,  and  in  pur 
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suance  of  the  agreement  successively  indorse  certain  proiii- 
issory  notes  of  the  company,  the  presumption  is  that  they 
are  entitled  and  liable  to  equal  contribution  inter  se,  and 
are  not  liable  to  indemnity  each  other  successively  accord- 
ing to  the  priority  of  their  indorsements. 

Macdonald  v.  Whitefield, 

8  App   Cas   733-750  (s.  c    52  L.  J.  P.  C.  70-79,  49  L.  T   466). 

Appeal  from  a  judgment  of  the  Court  of  Queen's  Bench   [733] 
•(Sept.  23,  1881),  reversing  a  judgment  of  the  Superior  Court 
held  at  St.  John's,  in  the  district  of  Iberville  (Sept.  1,  1879),  and 
condemning  the  appellant  to  indemnify  the  respondent  in  respect 
■of  a  decree   obtained  against  him  by  the  Merchants'  Bank 
of  Canada  *  on   three   promissory   notes.     The  notes  had    |  *  734] 
been  made  by  the  St.  John's   Stone   Chinaware   Company, 
payable  to  the  order  of  the  appellant,  and  indorsed  by  the  appellant 
and  respondent  in  succession. 

The  facts  of  the  case  appear  in  the  judgment  of  their  Lordships. 

Matthews,  Q.  C,  and  Fullarton,  for  the  appellant,  contended  that 
the  respondent  had  framed  his  action  upon  an  allegation  of  actual 
indorsement  and  delivery  by  the  appellant  to  him.  The  evidence 
did  not  sustain  it  The  respondent  should  prove  that  the  notes 
had  been  indorsed  to  him  with  the  intent  that  he  should  be  the 
holder,  and  the  appellant  liable  to  him  thereon.  Otherwise  there 
was  no  contract  between  appellant  and  respondent  by  the  law- 
merchant  ;  and  no  contract  to  undertake  successive  liabilities  as 
between  themselves  and  the  other  directors :  see  Denton  v.  Peters, 
L.  R.,  5  Q.  B.  475.  The  footing  upon  which  the  indorsements  by 
the  directors  took  place  clearly  appears  upon  the  correspondence 
with  the  bank.  From  that  correspondence  and  by  necessary  infer- 
ence from  all  the  facts  and  surrounding  circumstances  it  appears 
that  the  directors  all  agreed  to  become  co-sureties  to  the  bank  of 
their  company's  notes,  and  that  they  indorsed  the  notes  in  pursu- 
ance of  that  agreement.  The  right  of  contribution  inter  sc  arises 
independently  of  contract.  It  accrues  to  each  co-surety  by  rules  of 
equity,  and  the  liability  so  to  contribute  is  imposed  by  equity  inde- 
pendently of  contract  to  that  effect.  Bering  v.  Lord  Winchclsea, 
1  W.  &  T.  106  ;  Reynolds  v.  Wheeler,  10  C.  B.  X.  S.  561 ;  30  L.  J.  C.  P. 
350.   The  right  and  the  liability  arise  from  the  intention  to  become 
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co-sureties.  Whiting  v.  Burke,  L.  R.,  10  Eq.  539  ;  L  !(.,  6Ch.  342  ; 
Gray  v.  Seckham,  L.  \l,  7  Ch.  680  ;  41  L.  J.  Ch.  281  ;  Wilkinson  v. 
Unwin,  7  Q.  B.  I).  636  ;  50  I..  .1.  Q.  15.  338  ;  Steele  v.  McKinlay,  No 
7,  p.  218,  ante,  5  App.  Cas.  754.  In  Canada  the  authorities  in  our 
favour  arc  Clipperton  v.  Spettigue,  15  Grant's  Ch.  Rep.  (U.  C.)  269  : 
Cockbumv.  Johnston,,  15  Grant,  577  J  while  opposed  to  the  appel- 
lant's contention  are  Janson  v.  Paxton,  23  C.  P.  (U.  C.) 
[*735]  439 ;  and  Fisken  *  v.  Meehan,  40  Q.  B.  (U.  C.)  146,  both 
decided  by  a  majority  of  the  Judges  on  grounds  distin- 
guishable from  this  case  as  regards  the  circumstances  connected 
with  the  making  of  the  notes.  As  regards  the  right  of  action  refer- 
ence was  made  to  the  Civil  Code  of  Lower  Canada,  arts.  1235,  1955, 
and  1935. 

Hugh  Cowie,  Q.  C,  and  M.  D.  Chalmers,  for  the  respondent,  con- 
tended that  he  was  not  a  co-surety  with  the  appellant  or  with  any 
of  the  other  directors.  Upon  the  instruments  they  had  all  signed 
in  a  manner  which  imported  successive  liability  ;  they  had  not 
indorsed  jointly  or  in  any  way  which  distinguished  it  from  the 
ordinary  form.  The  Court  below  relied  not  merely  upon  the  ab- 
sence of  any  written  agreement  between  the  directors,  but  also  on 
the  presumptions  arising  out  of  the  circumstances  of  the  i 
There  was  nothing  to  displace  the  inference  from  the  form  of  the 
indorsements  that  the  law-merchant  applied  to  the  transaction. 
The  strongest  evidence  was  necessary  to  displace  such  inference. 
The  co-suretyship  of  the  indorsees  was  not  to  be  inferred  from  the 
indorsements  being  for  the  accommodation  of  the  maker.  By  art. 
1935  of  the  Civil  Code  suretyship  must  be  express  and  not  pre- 
sumed. As  regards  Bering  v.  Lord  Winchelsea,  1  W.  &  T.  106.  see 
Cray  thorn  v.  Swinburne,  14  Ves.  160,  164,  9  R  R.  264,  where  Lord 
Eldon  explains  it  in  a  manner  favourable  to  the  respondent.  In 
Whiting  v.  Burke,  L.  R,  10  Eq.  544,  is  a  curious  misquotation  of 
the  passage  from  14  Vesey.  Reynolds  v.  Wheeler,  10  C.  B.  X.  S. 
561 ;  30  L.  J.  C.  P.  350,  is  the  only  case  of  the  kind  in  the  reports  ; 
it  does  not  appear  to  have  been  commented  upon  in  other  cases, 
though  it  is  mentioned  in  the  text-books.  Reference  was  made  to 
Janson  v.  Paxton,  23  C.  P.  (U.  C.)  439 ;  McDonald  v.  WGruder,  3 
Peters,  470 ;  8  Curteis,  491  ;  Suse  v.  Pompe,  8  C.  B.  N.  S.  538  ;  30 
L.  J.  C.  P.  75,  80  ;  Strong  v.  Foster,  17  C.  B.  201  ;  Wilkinson  v. 
Unwin,  7  Q.  B.  I).  636  ;  50  L.  J.  Q.  B.  338.  In  America  the  rule  is 
clear  that  the  first  accommodation  indorser  is  liable  to  the  second 
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accommodation  indorser  unless  there  is  an  express  agreement  to  the 
contrary.     MeCarty  v.  Roots,   21  Howard,  -182 ;  Shaw  v. 
Knox,  98  Massachusetts,  214 ;  *  Kirschner  v.  Conklin,4Q    [*  736] 
Connecticut,  81.    As  regards  the  respondent's  right  to  re- 
cover the  costs  of  the  action  brought  against  him   by  the  bank, 
see  Stratton  v.  Mathews,  3  Ex.  4S  ;  18  L.  J.  Ex.  5. 

Fullarton  replied. 

The  judgment  of  their  Lordships  '  was  delivered  by 

Lord  Watson  :  — 

Edward  Macdonald  and  George  Whitfield,  who  are  respectively 
appellant  and  respondent  in  this  appeal,  were  in  the  year  1875 
directors  of  a  trading  corporation  known  as  the  St.  John's  Stone 
Chinaware  Company,  which  carried  on  business  at  St.  John's  in  the 
district  of  Iberville  and  province  of  Quebec.  At  that  time  the  con- 
cern was  not  in  a  very  prosperous  condition,  and  in  the  month  of 
July,  1875,  the  balance  due  by  the  company  in  its  account  current 
with  the  Merchants'  Bank  of  Canada  was  upwards  of  $17,000.  The 
appellant  was  president  and  chairman  of  the  board  of  directors ;  and 
he  had  indorsed  the  company's  promissory  notes,  for  its  accommo- 
dation, to  the  Merchants'  Hank  to  the  amount  of  $65,000.  It  ap- 
pears that  he  had  also  given  his  personal  guarantee  to  the  bank  for 
the  overdrafts  of  the  company  upon  its  account  current  to  the  ex- 
tent of  S10,000. 

In  July,  1875,  the  company,  being  in  want  of  funds,  applied  to 
the  bank,  through  the  appellant,  for  further  credit  ;  and  on  the  24th 
of  that  month  the  agent  of  the  bank  of  St.  John's  sent  a  written 
answer  to  the  application,  addressed  to  the  late  Mr.  Lavicount,  the 
secretary  of  the  company,  in  these  terms  :  — 

"Dear  Sir, —  Respecting  your  president's  application  to  the  bank 
for  further  extension  of  your  credit,  I  have  the  pleasure  to  inform 
you  that  you  have  been  allowed  an  extension  of  four  or  five  thou- 
sand dollars  in  case  of  need.  The  bank,  however,  requires  that  the 
present  advances,  as  they  mature,  be  secured  by  the  personal  guaran- 
tee of  your  directors,  should  renewals  be  required,  which  could  be 
done  by  their  indorsation  of  the  notes.  Your  account  cur- 
rent is  now  overdrawn  seventeen  thousand  six  *  hundred  [*  737] 
and  fourteen  dollar-  and  fifty-four  cents;  and  by  giving 
me  the  company's    note,  indorsed  as  required,  for  8,500   dollars, 

1  Present  Lord  Watsox,  sir  Barnes  Peacock,  Sir  Robert  J'.  Collier,  and  sir 
Arthur  HobhaM 
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you  will  reduce  youi  overdrawn  account,  leaving  abalauct 
of  above  loan. 

"  l  enclose  a  Letter  "t  guarantee  along  with  a  note,  fi  ture 

l,\   your  directors,  aa  required  by  the  bank,  to  take  tin-  phu 
Mr.  Edward  Macdonald's  personal  security  for  the  like  amount." 

Along  with  this  communication  there  were  sen!  t"  the  - 
of  the  company  the  Letter  of  guarantee,  and  also  the  note  thi 
mentioned 

The  Letter  in  question,  which  was  dated  the  24th  of  July, 
1875,  and  addressed  t"  the  agent  of  the  bank,  was  expn — d  .■- 
follows :  — 

'•  Dear  sir,  In  consideration  "I'  the  Merchants'  Rank  of  Canada 
allowine  tin-  St.  John's  Stone  Chinaware  Company  to  overdraw 
their  account  to  the  extenl  of  ten  thousand  dollars,  we  herewith 
deposit  with  you,  as  collateral  security  for  the  due  payment  of 
.such  overdraft,  the    demand    note  of  the    company,  indorsed  by 

the  following  directors  individually Vnd  we   hold  ourselves 

liable   without   prejudice  to  the  ordinary  legal    remedies. — Sub- 
scribe ourselves,  your  obedienl  servants." 

The  note  which  accompanied  the  foregoing  form  of  letter  for 
signature  by  the  directors  was  a  promissory  note  by  the  company 
for  $10,000,  payable  on  demand  to  the  order  of  the  appellant,  at 
the  office  of  the  Merchants'  Bank  of  Canada  in  Si.  John's. 

Having  regard  to  tin-  pecuniary  relations  then  subsisting  between 
the  company  and  the  hank,  the  arrangements  thus  proposed  by 
the  latter  are  sufficiently  intelligible.  The  hank  had  made  I 
advances  by  discounting,  or  in  other  words  purchasing,  the  paper 
<>f  the  company  indorsed  for  it-  accommodation  by  the  appellant, 
and  had  also  advanced  upwards  of  $17,000  on  current  account, 
which  was  only  secured  to  the  extent  of  $10,000  by  the  personal 
guarantee  of  the  appellant.  In  these  circumstances  the  bank  was 
willing  to  make  a  further  advance  of  from  $4000  to  $5000,  pro- 
vided the  company  complied  with  these  three  conditions  :  — 
[*738]  In  the  first  place,  advances  upon  current  notes  *  which 
had  been  discounted  by  the  bank  were,  in  the  event  of 
renewals  being-  required  at  maturity,  to  be  secured  by  the  personal 
guarantee  of  the  directors  of  the  company,  such  guarantee  to  be 
given  by  their  indorsation  of  the  renewal  notes.  In  th<  - 
place,  the  note  of  the  company  for  $8500  duly  indorsed  by  the 
directors  as  aforesaid  was  to  be  delivered  to  the  bank  in  payment 
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and  extinction  •pro  tanto  of  the  advances  on  current  account,  so 
as  to  reduce  the  debit  balance  of  the  company  to  nine  thousand 
odd  dollars.  And,  in  the  third  place,  the  demand  note  for  $10,000, 
when  duly  signed  and  indorsed  by  the  directors,  was  to  be  de- 
posited with  the  bank  as  a  collateral  security  for  overdrafts  on 
account  current,  and  was  to  be  substituted  for  the  appellant's  per- 
sonal security  for  the  like  amount 

\o  mention  is  made  in  the  bank's  letter  of  the  manner  in  which 
tin-  additional  advance  or  extended  credit  of  £4000  to  S5000  was 
to  be  allowed  to  the  company.  It  is  obvious,  however,  that  the 
bank  was  not  prepared  and  did  not  agree  to  give  the  extended 
credit  without  security;  and  also  that  the  result  of  carrying  out. 
the  conditions  upon  which  it  was  t"  be  given  would  be  to  reduce 
the  balance  due  on  current  account  about  $700  only  below  the 
amount  of  the  demand  note  covering  that  account  it.  therefore, 
leeins  matter  of  reasonable  inference  that  the  additional  advance 
was  to  be  made  by  the  bank  discounting  the  promissory  not  or 
notes  of  the  company,  duly  indorsed  by  it-  directors 

( )u  the  5th  of  August,  1875,  the  directors  of  the  St.  John's  Stone 
China  ware  Company  met  for  the  purpose  of  considering  the  answer 
returned  by  the  bank  to  the  application  made  through  the  appel- 
lant, for  an  extension  of  the  company's  credit.  At  that  meeting 
all  the  directors  of  the  company,  five  in  number,  were  present, 
viz.,  the  appellant,  the  respondent,  and  Messrs.  Marler,  Coote,  and 
Macpherson.  The  minute  of  the  meeting  of  the  5th  of  August, 
1x7.",  as  entered  in  the  minute-book  of  the  company,  bears  that 
■  the  letter  of  the  agent  of  the  Merchants'  Bank  of  the  _'4th  ultimo 
was  submitted,  and  the  directors  agreed  to  give  the  persona]  indor- 
sation asked  for  by  the  bank,  and  th)  tary  was  instructed  to 
have  the  said  notes  drawn  out,  signed  as  required,  and  handed 
over  to  the  Merchants'  Bank." 

In    pursuant f  that    resolution   the   secretary   of  the 

company    'drew   out  two    notes    for   $8500   and    $4500  [*  739] 

ictively  which  he  signed  a-  promisor  on  behalf  of  the 
company,  the  name  of  the  appellant  being  inserted   as  payee,  just 

as  it  had  1 n  in  the  demand  note  for  si0,000  sent  by  the  bank 

ignature  and  indorsation.  Mr.  Marler,  one  of  the  five  directors 
of  the  company,  was  also  the  manager  of  the  Merchants'  Bank  of 
Canada  in  St.  John's,  and  was  precluded  from  signing  any  of  these 
promissory  notes  by  the  regulations  of  the   bank.     All  the  other 
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directors  Indorsed  the  demand  note  for  $10,000  (after  it  had  been 

led  by  Lin;  secretary  for  the  company)  in  the  following  oi 
(1)  the  appellant;  (2)  the  respondent;  (3  Mr.  Coote;  (4)  Mr. 
Macpherson.  It  does  not  clearly  appear  whether  Mr.  Macpherson 
did  or  did  not  become  a  party  to  the  two  Dotes  for  $8500  and 
$4500;  Imi!  these  were  certainly  indorsed  by  the  ether  three  direc- 
ted in  the  same  order  in  which  their  signatures  were  put  on  the 
$10,000  note.  Neither  docs  it  appear  at  what»dates  these  two  Mils 
for  snT'IH)  miiiI  sif.nn  wciv  niinli-  payable;  but  it  appears  to  their 
Lordships  to  be  established  thai  thej  were  new  discount  bills,  and 
[h;ii  they  were  renewed  on  more  than  one  subsequent  occasion, 
the  last  renewal  of  tin'  first  of  these  notes  having  been  made  on 
the  2ls1  <>l'  March,  and  the  last  renewal  "i'  the  second  upon  the 
26th  of  March  in  the  year  1877.  These  renewal  bills  were  not 
signed  by  Macpherson,  but  they  were  indorsed  by  the  appellant, 
by  Mrs.  Whitfield,  per  procuration  of  her  husband  the  respondent, 
and  by  Mr  Coote  in  tin-  same  ordeT  as  before. 

The  letter  of  guarantee  sent  by  tin'  bank  was  subscribed  by  the 
appellant  as  well  ;i^  by  Messrs.  Coote  and  Macpherson,  and  their 
names  were  inserted  in  tin-  blank  left  for  that  purpose;  but  it  was 
nut  signed  by  the  respondent,  nor  was  his  name  entered  therein. 
When  thus  completed,  tin-  letter  was»handed  t<>  the  hank  along 
with  the  $10,000  demand  note. 

<>n  the  27th  of  December,  1877,  the  Merchants'  Bank  of  Canada 
instituted  a  suit  against  the  appellant,  the  respondent,  and  Mr. 
Coote,  in  the  Court  of  Queen's  Bench  for  Lower  Canada,  for 
recovery  of  the  sums  thru  din-  to  tin-  hank  as  nolder  for  value  of 
tln>  said  demand  not-  foi  $10,000,  dated  the  24th  of  July,  1875, 
and  of  the  two  renewal  notes  for  $8500  and  $4500,  dated  tin-  i 

and  26th  of  March.  1877.  The  demand  of  the  hank  was 
[*  740]  *not  resisted  either  by  the  appellant  or  by  Mr.  Coote.  hut 
the  respondent  appeared  and  defended  tin-  action.  After  n 
variety  of  proceedings,  which  it  is  unnecessary  I'm  the  purposes  of 
this  case  to  notice  in  detail,  Mr.  Justice  Chagnon,  on  the  first  of 
September,  1879,  ordained  the  three  defendants,  jointly  and  sever- 
ally, to  pay  to  the  hank  the  contents  of  the  two  notes  of  the  21st 
and  26th  of  March,  1877  ;  and  also  ordained  the  appellant  and  Mr. 
Coote,  jointly  and  severally,  to  make  payment  to  the  bank  of  the 
contents  of  the  demand  note  for  810,000. 

On  the  17th  of  January,  1878,  the  respondent,  availing  himself 
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of  the  provision  of  article  1953  of  the  Civil  Code,  brought  an 
action  en  garantie  before  the  same  Court  against  the  appellant, 
'•'including  to  have  the  appellant  condemned  to  accpuit  and  relieve 
him  of  any  sum  of  principal  and  interest,  for  which  decree  might 
be  given  against  him  in  the  suit  at  the  instance  of  the  bank.  In 
the  declaration  filed  by  him  in  that  action,  the  respondent  treated 
the  three  promissory  notes  in  ipiestion  as  if  they  had  been  ordinary 
commercial  paper.  His  allegations  in  regard  to  each  of  these  notes 
were  in  substantially  the  same  terms,  and  after  reciting  the  mak- 
ing of  the  note  by  the  company,  payable  to  the  appellant,  thus 
proceeded:  — 

"Lequel  billet  la  dite  St.  John's  Stone  Chinaware  Company 
remit  an  « lit  d£fendeur  Edward  Macdonald,  qui  la  et  alors  signa 
et  endossa  le  dit  billet  et  le  remit  au  dit  demandeur  en  garantie 
George  Whitfield,  qui  la  et  alors  signa  et  endossa  le  dit  billet  et. 
le  remit  au  dit  Isaac  Coote,  qui  la  et  alors  signa  et  endossa  le  dit 
billet  et  le  remit  a  la  dite  Merchants'  Hank  of  Canada,  qui  en  est 
encore  porteur  et  propri&aire." 

The  plea  founded  by  the  respondent  on  that  allegation  was  to 
the  effect  that  the  defendant, 

"  Ktant,  ainsi  qu'il  appert  par  les  alle'gue's  ci-dessus,  endosseur 
precedent  et  ante^rieur  au  dit  demandeur  en  garantie,  sur  tous  et 
chacun  des  trois  billets  plus  haut  mentionnes,  est  oblige*  et  tenu 
en  loi  de  rembourser,  garantir  et  indemniser  le  dit  demandeur  en 
garantie  de  ton-  troubles  't  de  toute  condamnation  qui  pourrait 
intervenir  contre  lui,  sur  et  ,i  raison  des  'lit-  billets,  et 
dans  et  a  "raison  de  la  dite  action  institute  par  la  dite  [*741] 
M  srehants'   Hank  of  ( Janada." 

In  this  action  of  warranty  judgment  was  given  by  Mr.  Justice 
Chagnon  on  the  1st  of  September,  1879.  The  learned  judge  held 
that  the  evidence  given  by  the  respondent  himself,  with  regard  to 
the  circumstances  in  which  these  notes  were  made  and  indorsed, 
showed  that  the  property  of  the  notes  was  not  passed  by  the 
indorsations,  mid  that  there  was,  in  point  of  fact,  no  delivery  by 
one  indorser  to  another.  Ami,  inasmuch  as  that  testimony,  in  his 
opinion,  contradicted  the  allegations  upon  which  the  respondent's 
claim  of  indemnity  was  based,  he  dismissed  the  action  as  l;iid. 
reserving  to  the  respondent  any  recourse  which  might  be  com- 
petent to  him  against  the  appellant. 

An  appeal  was  taken  by  the  Merchants'  Bank  of  Canada  against 
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the  judgment  of  Mr.  Justice  Cbagnon  of  the  1st  of  September, 
1879,  is  so  far  as  it  absolved  the  respondent  from  liability  to  tlie 
bank  in  respect  of  the  demand  note  for  $10,000.  The  respondent 
also  appealed  against  the  judgment  of  the  same  date,  in  hi*-  action 
en  garantie.  (>n  the  L8th  of  June,  1881,  the  two  actions  were  con- 
solidated by  an  order  of  the  Queen's  Bench. 

Thereafter,  on  the  23rd  of  September)  1881,  the  Court  i  f  Queen's 
Bencli  gave  judgment  in  the  conjoined  causes.  The  Court,  in  the 
suit  at  the  instance  of  the  bank,  reformed  the  judgment  of  Mi 
Justice  Chagnon  and  condemned  the  respondent  in  payment  to  the 
hank  of  the  #10,000  demand  note,  with  interest  and  costs.  In  the 
action  at  the  respondent's  instance,  the  Court  reversed  the  judg- 
ment appealed  from  and  condemned  the  appellant  to  guarantee, 
acquit,  and  indemnify  the  respondent  from  all  the  condemnation 
in  principal,  interest,  and  costs  pronounced  against  him  by  the 
judgment  in  favour  of  the  hank,  and  further  condemned  the  appel- 
lant to  pay  to  the  respondent  the  whole  costs  incurred  by  him  in 
the  suit  at  the  hank's  instance.  The  present  appeal  has  been 
brought  against  the  judgment  in  the  action  en  garantie  of  the  22nd 
of  September,  1881,  by  Edward  Macdonald,  the  defendant  in  that 
action. 

The  learned  judges  of  the  Court  of  Queen's  Bench  were  of 
opinion  that  the  two  promissory  notes  for  $8500  and  $4500,  dated 
the  21st  and  26th  of  March,  1877,  wen-  mere  renewals  of 
[*742]  notes*  which  the  company  had.  prior  to  the  24th  of  July. 
1875,  discounted  with  the  bank,  upon  the  indorsation  of 
the  appellant ;  and  a  finding  to  that  effect  is  set  forth  as  one  of 
the  considerations  on  which  the  formal  judgment  of  the  Court 
proceeds.  Chief  Justice  Dorion,  who  delivered  the  judgment  ol 
the  Court,  said,  "the  two  notes  of  the  21st  and  20th  of  March, 
1877,  are  renewals  of  other  notes  which,  prior  to  the  24th  of  July, 
1875,  were  indorsed  by  Macdonald  alone." 

The  learned  Judges  were  also  of  opinion  that  the  note  for  $8500 
wa<  the  only  one  which  the  bank,  by  its  letter  of  the  24th  of  July, 
1875,  required  from  the  company,  in  order  to  cover  its  overdrafts 
upon  current  account;  and,  further,  that  it  was  the  only  note 
which  the  directors  of  the  company,  by  their  resolution  embodied 
in  the  minute  of  the  5th  of  August.  1875,  agreed  to  give,  indorsed 
by  them,  to  the  bank.  Upon  this  point  Chief  Justice  Dorion, 
said:  "It  is  also  to  be  remarked  that  the  bank  merely  asked  tie/ 
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indorsement  of  the  directors  on  a  note  for  $8500,  to  cover  the 
overdrawn  account  of  the  company,  and  that  by  the  resolution  it 
was  only  agreed  to  give  the  indorsation  asked  for,  while  the  note 
indorsed  by  the  directors  to  cover  the  overdrawn  account  is  for 
$10,000;  the  resolution,  therefore,  does  not  apply  to  the  note  in 
question,  and  cannot  be  invoked  as  containing  an  agreement  on  the 
part  of  Whitfield  (the  respondent)  to  indorse  this  note  of  $10,000 
as  surety  for  the  company." 

The  views  thus  expressed  by  the  Learned  Chief  Justice  are,  in 
the  opinion  of  their  Lordships,  founded  on  a  misconception  of  the 
true  import  of  the  written  communication  made  by  the  bank  to 
the  company  on  the  24th  of  May,  and  of  tie-  action  taken  upon 
that  communication  by  tin-  directors  of  tie-  company  on  the  5th 
of  August,  1875.  It  must  be  borne  in  mind  that  the  company 
required  a  further  credit,  or  in  other  words  a  further  advance  from 
thf  bank,  and  as  the  bank  had  not  asked  for  the  indorsements  of 
the  directors,  except  as  a  consideration  for  making  the  required 
advance,  it  is  improbable  that  the  directors  agreed  to  give  or  gave 
their  indorsations,  without  making  provision  for  the  company  get- 
ting, in  exchange  lor  these  indorsations,  the  advance  of  $4000 
to  $5000  which  the  bank  was  willing  to  allow.  If  the  note  for 
(4500  which  the  directors  then  indorsed  was  a  new  note 
*  tor  discount,  then  the  company  got  the  advance,  in  resped  [*  74.".] 
of  which  they  were  asked,  and  presumably  agreed,  to  give 
their  indorsations  upon  the  not"-  required  by  the  bank.  As 
ids  tin-  not>'  for  $8500,  the  suggestion  thai  the  bank  merely 
required  the  indorsements  of  directors  upon  it  in  order  "to  cover 
the  overdrawn  account  of  the  company "  is  inconsistent  with  the 
terms  of  the  bank's  letter,  which  states  expressly  that  the  $8500 
note  was  required,  not  "to  cover,"  but  "to  reduce,"'  the  account. 
A  renewal  note  could  not  possibly  reduce  the  overdrafts.  The 
plain  import  of  the  letter  is  that  the  bank  required,  not  a  renewal, 
but  a  new  note  for  $8500,  which  was  to  be  discounted,  and  the 
proceeds,  instead  of  being  paid  to  the  company,  applied  in  extinc- 
tion pro  tanto  of  these  overdrafts,  in  order  to  bring  the  balance  due 
below  $10,000. 

The  evidence  of  Mr. Marler  and  of  the  appellant  i-  to  the  effect 
that  these  two  documents  were  new  discount  notes  and  not  renew- 
als, and  their  testimony  is  corroborated  by  that  of  the  respondent 
himself.     He  was  adduced  as  a  witness  for  the  appellant,  and  was 
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examined  in  regard  to  the  two  notes  for  $8500  and  $4500  bearing 
date  the  21st  and  26th  of  March,  1877.  These  were  undoubtedly 
renewals  of  the  two  notes  of  that  amount  given  to  the  bank  in 
August,  1875,  but  the  respondent  did  not  assert  that  they  were,  as 
the  learned  judges  have  assumed,  "renewals  of  other  notes  which, 
prior  to  the  24th  of  July,  1875,  were  indorsed  by  Macdonald  alone." 
His  statement  is :  "  The  note  for  eight  thousand  five  hundred 
dollars,  and  the  one  for  four  thousand  five  hundred,  are  renewals 
for  former  notes  of  like  amount  between  the  same  parties." 

These  facts  connected  with  the  making  and  issue  of  the  three 
promissory  notes  for  $10,000,  $8500,  and  $4500  in  August,  1875, 
are  only  of  importance  in  so  far  as  they  tend  to  explain  the  true 
legal  relation  in  which  the  appellant  and  the  respondent  as  parties 
to  these  notes  stand  towards  each  other.  The  respondent  main- 
tains that,  although  neither  of  them  gave  or  received  value  for 
the  notes,  but  put  their  respective  indorsations  upon  them  for 
the  accommodation  of  the  St.  John's  Stone  Chinaware  Company, 
the  appellant,  having  first  written  his  name  upon  the  back  of 
the  notes,  has  thereby  become  liable  to  him  in  the  same 
[*  744]  *  manner  and  to  the  same  effect  as  if  he  had  been  a  prior 
indorser  upon  a  proper  commercial  bill. 

Had  the  appellant  been  in  point  of  fact  the  holder  of  the  notes, 
and  had  the  respondent  in  these  circumstances  given  his  indorse- 
ments to  the  Merchants'  Bank  of  Canada,  which  was  about  to  dis- 
count them,  the  appellant  would  have  been  bound  to  indemnify 
the  respondent  against  any  demand  made  upon  him  by  the  bank 
or  any  subsequent  holder  to  the  same  extent  as  if  the  respondent 
had  been  a  proper  indorser.  That  was  held  to  be  the  legal  effect  of 
such  an  indorsement  in  Penny  v.  Lines,  1  C.  M.  &  E.  439 ;  4  L.  J. 
Ex.12. 

In  the  present  case  the  appellant  although  his  indorsement  was 
first  written,  was  a  stranger  to  the  notes  in  the  same  sense  as  the 
respondent,  and  it  is  not  matter  of  dispute  that  the  indorsements 
of  both  were  given  for  one  and  the  same  purpose,  viz.,  in  order  t<> 
induce  the  bank  to  discount  two  of  the  notes  and  pay  the  proceeds 
to  the  promisor,  the  St.  John's  Stone  Chinaware  Company,  and 
also  to  give  the  company  credit  in  account  current  to  the  amount 
of  the  third  note.  It  was  argued,  however  for  the  respondent  that. 
in  the  absence  of  some  special  contract  or  agreement  between  them, 
dehors  the  notes  themselves,  strangers  giving  their  indorsements 
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successively  must  be  held  to  have  undertaken  the  same  liabilities 
inter  se  which  are  incumbent  on  successive  holders  and  indorsers  of 
a  note  for  value.  The  appellant  and  respondent  must  therefore,  it 
was  said,  be  assumed  to  stand  toward  each  other  in  the  relation  of 
prior  and  subsequent  indorsers  for  value,  inasmuch  as  it  had  not 
been  proved,  habUL  modo,  that  they  had  specially  agreed  that  their 
indorsements  were  to  have  the  effect  of  making  them  co-sureties 
for  the  promisor.  On  the  other  hand,  it  was  contended  for  the 
appellant  that  all  the  directors  who  indorsed  the  notes  in  question 
must  now  be  treated  as  co-sureties,  seeing  that  their  indorsements 
were  made  without  reference  to  the  order  of  their  signatures  in 
pursuance  of  a  mutual  agreement  to  give  their  joint  guarantee  to 
the  bank  that  the  notes  would  be  duly  retired  by  the  company. 

Their  Lordships  see  no  reason  to  doubt  that  the  liabilities  inter 
se  of  the  successive  indorsers  of  a  bill  or  promissory  note  must, 
in  the  absence  of  all  evidence  to  the  contrary,  be  deter- 
mined *  according  to  the  ordinary  principles  of  the  law-  [*  745] 
merchant.  He  who  is  proved  or  admitted  to  have  made  a 
prior  indorsement  must,  according  to  these  principles,  indemnify 
subsequent  indorsers.  But  it  is  a  well  established  rule  of  law  that 
the  whole  facts  and  circumstances  attendant  upon  the  making, 
issue,  and  transference  of  a  bill  or  note  may  be  legitimately  referred 
to  for  the  purpose  of  ascertaining  the  true  relation  to  each  other  of 
the  parties  who  put  their  signatures  upon  it,  either  as  makers  or 
as  indorsers ;  and  that  reasonable  inferences,  derived  from  these 
facts  and  circumstances,  are  admitted  to  the  effect  of  qualifying, 
altering,  or  even  inverting  the  relative  liabilities  which  the  law- 
merchant  would  otherwise  assign  to  them.  It  is  in  accordance 
with  that  rule  that  the  drawer  of  a  bill  is  made  liable  in  relief  to 
the  acceptor  when  the  facts  and  circumstances  connected  with  the 
making  and  issue  of  the  bill  sustain  the  inference  that  it  was 
accepted  solely  for  the  accommodation  of  the  drawer.  Even  where 
the  liability  of  the  party  according  to  the  law-merchant  is  not 
altered  or  affected  by  reference  to  such  acts  and  circumstances,  he 
may  still  obtain  relief  by  showing  that  the  party  from  whom  he 
claims  indemnity  agreed  to  give  it  him;  but  in  that  case  he  sets 
up  an  independent  and  collateral  guarantee,  which  he  can  only 
prove  by  means  of  a  writing  which  will  satisfy  the  Statute  of 
Frauds. 

The  appellant  has  not  attempted   to  establish  an  independent 


542  BILL   OF    EXCHANGE. 


No.  41.  —  Macdonald  v.  Whitfield,  8  App.  Cas.  745,  746. 

collateral  agreement  by  the  respondent  to  contribute  equally  with 
him  and  the  oilier  indorsers  in  the  event  of  the  company's  failure 
to  make  payment  of  the  notes  in  question  to  the  bank.  He  relies 
upon  the  facts  proved  with  respect  to  the  making  and  issue  of 
these  three  promissory  notes  as  sufficient  in  themselves  to  create 
the- legal  inference  that  all  the  directors  of  the  company,  includ- 
ing the  respondent,  put  their  signatures  upon  the  notes,  in  August, 
1875,  in  pursuance  of  a  mutual  agreement  to  be  co-sureties  for  the 
company.  And  in  the  opinion  of  their  Lordships  that  is  the  proper 
legal  inference  to  be  derived  from  the  circumstances  of  the  present 
case. 

Their  Lordships  construe  the  bank  letter  of  the  24th  of  July, 
1875,  as  preferring  a  direct  request  that  the  directors  should 
become  bound  to  the  bank  as  co-sureties  for  the  company. 
[*746]  The  *  bank  did  not  require  that  the  appellant  should  be- 
come surety  for  the  company,  that  the  respondent  should 
then  become  surety  for  the  appellant,  and  that  Mr.  Coote  in  his 
turn,  should  guarantee  the  solvency  of  the  respondent.  What  the 
bank  asked  was  "  the  personal  guarantee  of  your  directors,"  and 
what  the  directors  agreed  to  give,  at  their  meeting  on  the  5th  of 
August,  1875,  was  "  the  personal  indorsation  required  by  the  bank." 
Apart  from  the  mere  circumstance  of  the  order  in  which  the 
indorsements  were  made,  the  res  yestee  of  the  meeting  of  the  5th  of 
August  as  disclosed  in  evidence,  make  it  perfectly  plain  that  the 
directors  were  asked  and  agreed  to  become  co-sureties  for  the  com- 
pany, without  any  stipulation  whatever  as  to  their  becoming  inter  se 
sureties  for  each  other,  or  as  to  the  order  of  their  indorsing.  Their 
Lordships  attach  no  weight  to  the  terms  of  the  so-called  letter  of 
guarantee  which  was  returned  to  the  bank  along  with  the  demand 
note  for  $10,000,  or  to  the  fact  that  it  was  not  signed  by  the 
respondent.  The  letter  contains  no  obligation  of  guarantee,  and 
simply  explains  what  would  otherwise  have  sufficiently  appeared 
from  the  bank's  own  letter,  that  the  810,000  note  was  not  for 
immediate  discount,  but  was  to  be  held  by  the  bank  as  a  collateral 
security  for  the  company's  debit  balance  in  account  current. 

But  the  respondent  insists,  and  the  Court  below  seem  to  have 
held,  that,  in  determining  the  rights  and  liabilities  inter  sc  of  these 
indorsers  for  the  accommodation  of  the  company,  regard  must  be 
had,  not  to  the  contract  in  pursuance  of  which  they  became 
indorsers,  but  to  the  order  of  their  indorsements,  as  evidencing  the 
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terms  of  their  contract.  That  doctrine  appears  to  their  Lordships 
to  be  at  variance  with  the  principles  of  the  English  law.  In  a  case 
like  the  present  the  signing  of  their  names  on  the  note  by  way  of 
indorsement  in  order  to  induce  the  bank  to  discount  it  to  the 
promisor,  is  not,  as  between  the  indorsers,  pars  contractus,  but  is 
merely  the  performance  by  them  of  an  antecedent  agreement.  The. 
terms  of  that  previous  contract  must  settle  their  liabilities  inter  se, 
irrespective  altogether  of  the  rules  of  the  law-merchant,  which  will 
nevertheless  be  binding  upon  them  in  any  question  with  parties  to 
the  note  who  were  not  likewise  parties  to  the  agreement. 
The  law  upon  this  point  was  *  correctly  laid  down  by  the  [*  747] 
Court  of  Common  Pleas  in  Reynolds  v.  WTieeler,  10  C.  B. 
(N.  S.)  561  ;  30  L.  J.  ( '.  1'.  .">."0.  In  that  case  one  Cheeseman  drew 
a  bill,  and  asked  Reynolds  to  accept  it  for  his  accommodation, 
which  Reynolds  did.  The  bank  refused  to  discount,  whereupon 
Wheeler,  at  the  request  of  Cheeseman,  indorsed,  and  the  bill  was 
then  discounted,  Cheeseman  receiving  the  proceeds.  The  bill  was 
renewed  at  maturity,  Reynolds  on  this  occasion  being  drawer  ami 
Cheeseman  acceptor,  whilst  Wheeler  indorsed  it  as  he  had  done 
before.  Reynolds  paid  the  renewal  bill,  and  claimed  contribution 
from  Wheeler  as  a  surety  with  him  for  the  same  debt.  Wheeler 
resisted  the  claim  on  the  same  plea  which  is  put  forward  by  the 
respondent  in  the  present  case,  viz.,  that  in  the  circumstances  he 
had  only  agreed  to  undertake  the  liability  evidenced  by  the  indorse- 
ment, and  consequently  that  he  was  not  liable  in  relief  or  contribu- 
tion to  one  who,  like  Reynolds,  had  previously  become  party  to  the 
bill  as  drawer  or  acceptor.  Rut  the  Court  overruled  the  plea. 
EKLE,  C,  J.,  said,  "The  substance  of  the  transaction  is  this: 
Cheeseman  was  in  want  of  money,  and  applied  to  Reynolds  and  to 
Wheeler  to  lend  him  their  names  in  order  to  obtain  it.  If  the 
money  had  been  raised  by  the  joint  and  several  note  or  bond  of  the 
three  it  could  not  have  foramoment  been  contended  that  Reynolds, 
paying  the  whole,  would  not  have  been  entitled  to  contribution. 
The  machinery  adopted  here  was  the  drawing  of  a  note  by  Cheese- 
man upon  Reynolds  and  the  endorsement  of  it  by  Wheeler."  And 
Williams,  J.,  stating  the  law  to  the  same  effect,  said,  "  If  the  rela- 
tion of  surety  subsists  he  [Reynolds]  is  entitled  to  contribution, 
and  we  are  entitled  to  disregard  the  form  of  the  instrument." 

In  the  present  case  the  directors  of  the  St,  John's  Stone  China- 
ware  Company   one  and  all  agreed   with    each    other  to  become 
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sureties  to  the  bank  for  the  same  debts  of  the  company.  That 
was  the  substance  of  the  agreement  to  which  they  came  on  the 
5th  of  August,  1875,  and  the  fact  that  the  machinery  which  they 
adopted  for  carrying  out  their  agreement  was  the  making  of  three 
promissory  notes  by  the  company,  payable  to  the  appellant,  and 
successively  indorsed  by  him  and  his  co-directors,  cannot  have,  in 
law,  the  effect  of  altering  the  mutual  relations  established 
[*  748]  by  *  that  agreement,  and  of  substituting  for  these  the  lia- 
bilities of  proper  indorsers  of  an  ordinary  commercial  note. 

It  was  argued,  however,  that  the  respondent  gave  his  indoi 
ments  at  the  request  of  the  appellant,  and  must  therefore  be  held 
to  have  given  them  on  the  faith  of  his  having  recourse  against  the 
appellant  as  a  prior  indorser.  That  contention  was  rested  upon 
certain  statements  made  by  the  respondent  in  his  deposition  as  a 
witness  for  the  appellant.  He  stated,  "  I  was  asked  to  indorse  the 
notes  in  question  by  Edward  Macdonald,  in  fact  urged  to  do  so, 
to  sign  them,  that  it  was  all  right,  which  I  did."  Again,  in  answer 
to  the  question  by  his  own  counsel,  "At  whose  instance  did  you 
indorse  the  notes  in  question  ? "  he  says,  "  At  the  instance  of 
Edward  Macdonald."  The  argument  is  really  without  foundation 
in  fact.  There  is  not  a  word  in  those  statements  to  suggest  that 
the  appellant,  Edward  Macdonald,  did  anything  more  than  urge 
the  respondent  to  carry  out  the  agreement  which  had  already 
been  come  to  by  all  the  directors  present  in  order  to  aid  the 
finances  of  the  company. 

The  authority  of  Reynolds  v.  Wheeler,  10  C.  B.  (X.  S.)  561 ;  30  L.  J. 
C.  P.  350,  and  similar  cases,  is  in  no  wise  affected  by  the  decision  of 
the  House  of  Lords  in  the  Scotch  case  of  Steele  v.  McKinlay,  No.  7, 
p.  21S  ante,  5  App.  Cas.  754.  which  is  referred  to  in  the  judgment  of 
the  Court  below.  In  that  case  A.,  acting  on  behalf  of  his  sons  B. 
and  C,  arranged  with  D.  that  the  latter  should  make  an  advance  to 
them  of  £1000  upon  their  personal  security.  D.  accordingly  drew 
a  bill  for  that  amount  on  B.  and  C,  and  delivered  it  to  A.  in  order 
that  lie  might  procure  their  acceptances.  A.  did  obtain  their 
acceptances,  and  before  returning  the  accepted  bill  to  D.,  he  wrote 
his  own  name  upon  the  back  of  it.  The  acceptors  failed  to  retire  the 
bill,  and  D.,  the  drawer,  brought  an  action  against  the  representa- 
tive of  A.  (who  had  died  in  the  meantime)  for  recovery  of  its  con- 
tents, upon  the  allegation  that  A.  had  signed  as  a  co-acceptor,  or 
at  all  events  with  the  intention  and  effect  of  becoming  a  suretv  to 
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him  for  the  acceptors.  Parol  evidence  was  led,  not  only  in  regard 
to  the  making  and  issue  of  the  bill,  but  also  in  regard  to  state- 
ments  made  at  various  times  by  the  deceased,  tending  to  prove  a 
-  sparate  and  independent  engagement  by  him  to  guar- 
antee payment  of  the  bill  by  his  *  sons.  The  admissibil-  [*  749] 
ity  of  the  evidence,  so  far  as  it  bore  upon  the  facts  and 
circumstances  connected  with  the  making  and  indorsement  of  the 
bill,  was  not  questioned  either  at  the  bar  or  by  the  House.  On 
the  contrary,  the  House  did  take  that  evidence  into  account, 
although  it  was  ultimately  held  that  the  claim  preferred  by  I). 
was  neither  supported  by  the  principles  of  the  law-merchant,  nor 
by  any  inference  derivable  from  those  facts  and  circumstances. 
But  the  House  rejected  the  parol  evidence  adduced  by  D.  in  order  to 
establish  an  independent  contract  of  guarantee,  upon  the  ground 
that  such  a  contract  could  only  be  proved  by  a  writing  properly 
signed  under  the  6th  section  of  the  Mercantile  Law  Amendment 
(Scotland)  Act,  1856,  which  extends  to  Scotland  the  provisions  of 
the  English  Statute  of  Frauds  with  respect  to  mercantile  guarantees. 
The  respondent's  counsel,  in  the  course  of  the  argument,  referred 
to  the  case  of  Jansen  v  Paxton,  28  0.  P.  (V.  G.)  430,  decided  by 
the  Court  of  Error  and  Appeal  in  Upper  Canada,  and  to  three 
other  decisions  of  the  Canadian  Courts.  With  the  same  view,  they 
cited  the  case  of  Macdonald  v.  Magruder,  •">  Peters,  470;  S  Curtis, 
491,  decided  in  1830  by  the  Court  of  New  ¥ork,  Inited  States. 
These  authorities  were  relied  upon  as  establishing  the  doctrine 
that,  where  several  persons  mutually  agree  to  give  their  indorse- 
ments on  a  bill  as  securities  for  the  holder  who  wishes  to  discount  it, 
they  must  be  held  to  have  undertaken  liability  to  each  other,  not 
as  sureties  for  the  same  debt,  and  so  jointly  liable  in  contribution, 
but  as  proper  indorsers,  liable  to  indemnify  each  other  successively, 
according  to  the  priority  of  their  indorsements,  unless  it  had  been 
specially  stipulated  that  they  were  to  be  liable  as  co-sureties.  It 
is  unnecessary  to  enter  into  a  minute  criticism  of  these  cases. 
Some  of  them  are,  in  their  circumstances,  distinguishable  from  the 
present  case;  but  there  are  undoubtedly  to  be  found  in  the 
opinions  of  the  learned  Judges  by  whom  they  were  decided  dicta 
which  seem  to  recognize  the  doctrine  contended  for  by  the  respon- 
dent. If  they  are  to  be  regarded  as  authorities  to  that  effect,  their 
Lordships  cannot  accept  these  cases  as  conclusive  of  the  law  of 
England,  or  as  precedents  which  ought  to  govern  the  decision  of 
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this  appeal.  The  Civil  Code  of  Lower  Canada  (article 
[*  750]  2340)  enacts  *  that  "  in  all  matters  relating  to  bills  of  ex- 
change not  provided  for  in  the  Code,  recourse  must  he  had 
to  the  laws  of  England  in  force  on  the  30th  day  of  May,  1849."  By 
article  2346  of  the  Code,  the  same  law  is  made  applicable  to  prom- 
issory notes  as  to  bills  of  exchange,  in  so  far  as  regards  the  lia- 
bility of  the  parties ;  and  seeing  that  the  Code  makes  no  provision 
regarding  the  question  raised  between  the  appellant  and  the  re- 
spondent, that  question  must,  in  the  opinion  of  their  Lordships,  be 
decided  according  to  the  law  of  England,  as  laid  down  by  the 
Court  of  Common  Pleas  in  Reynolds  v.  Wheeler,  10  C.  B.  (N.  S.)  561 ; 
30  L.  J.  C.  P.  350. 

Their  Lordships  will,  accordingly,  advise  Her  Majesty  that  the 
judgment  appealed  from  ought  to  be  reversed  ;  and  that  the  action 
en  gitarantie  at  the  respondent's  instance  ought  to  be  dismissed, 
with  the  declaration  that  the  appellant  and  the  respondent  made 
their  several  indorsements  upon  the  promissory  notes  in  question, 
along  with  other  directors  of  the  St.  John's  Stone  Chinaware  Com- 
pany, as  co-sureties  for  the  said  company,  and  are  in  that  capacity 
entitled  and  liable  to  equal  contribution  inter  se. 

The  respondent  must  pay  to  the  appellant  the  costs  of  this 
appeal,  and  also  the  costs  incurred  by  him  in  the  Courts  below. 

ENGLISH    NOTES 

That  the  contract  entered  into  by  the  indorser  is  a  question  of  inten- 
tion to  be  inferred  from  the  circumstances,  is  a  point  already  adverted 
to  in  the  notes  to  Nos.  3  and  4,  p.  205,  ante,  And  cases  showing  that 
where  a  bill  is  indorsed  and  delivered  conditionally  or  for  a  special  pur- 
pose the  condition  or  purpose  (except  as  against  a  holder  in  due  course) 
will  be  given  effect  to.  Conversely,  the  intention  of  the  act  of  a-person 
writing  his  name  upon  a  bill  may  be  shown  so  as  to  make  that  an 
indorsement  which  does  not  prima  facie  appear  to  be  so.  As  in  ex 
parte  Yates.  In  re  Smith  (L.JJ.  1857),  2  Do  G.  &  J*.  191,  27  L.  J. 
Bk.  9,  where  the  name  was  signed  on  the  face  of  a  promissory  note,  so 
as  to  appear  to  be  that  of  one  of  joint  makers. 

The  rule  laid  down  in  sect.  55  (2)  (a)  of  the  Bills  of  Exchange  Act 
1882,  is  probably  intended  to  be  a  mere  statement  of  the  contract  which 
prima  facie  is  the  contract  of  the  indorser,  and  is  doubtless  conclusively 
so  as  between  the  indorser  and  a  subsequent  holder  in  due  course.  The 
section  adopts  the  statement  of  Bylks,  J.,  in  Suse  v.  Pompe  (1860), 
8  C.  B.  N.  S.  538,  30  L.  J.  C.  P.  75,  at  p.  78,  with  the  qualification  ob- 
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served  upon  by  Lord  Blackburn  in  Duncan  Fox  &  Co.  v.  North  &  South 
Wales  Bank,  No.  45,  at  p.  GOG,  post,  G  App.  Cas.  1,  at  p.  18.  The 
statement  of  Byles,  J.,  in  the  former  case  is  as  follows:  "That  con- 
tract (7.  e.  of  the  indorser)  is  an  engagement  by  the  indorser  that  if  the 
drawee  shall  not  at  maturity  pay  the  bill,  he,  the  indorser,  will  on  due 
notice  pay  the  holder  the  sum  which  the  drawee  ought  to  have  paid, 
together  with  such  damages  as  the  law  prescribes  or  allows  as  an  indem- 
nity." The  statement  of  Lord  Blackburn  supplements  this  by  the 
important  condition  as  to  notice  of  dishonour.  "The  indorser, "  he 
says,  "by  the  law-merchant  is  liable,  on  having  due  notice  of  dishonour, 
to  pay  the  amount  to  the  holder  for  the  time  being,  on  having  the  bill 
restored  to  him." 

The  nature  of  the  contract  as  between  the  indorser  and  his  immediate 
indorsee  is  stated  in  a  judgment  of  very  high  authority  delivered  in  the 
case  of  Castrique  v.  Battiijlcfj  (1855),  10  Moore,  P.  C.  91,  by  the  Bight 
Hon.  Sir  W.  H.  Maule,  as  the  judgment  of  the  Judicial  Committee  of 
the  Privy  Council,  at  which  were  present  the  Bight  Hon.  T.  Pembbb- 
ton  Leigh;  the  Bight  Hon.  the  Lord  Justice  Knight  Bruce;  the 
Bight  Hon.  Sir  Edward  Byan;  the  Bight  Hon.  Sir  John  Patteson, 
and  the  Bight  Hon.  Sir  W.  H.  Maule.  The  statement  (at  p.  108  of 
the  report)  is  as  follows:  "The  liability  of  an  indorser  to  his  imme- 
diate indorsee  arises  out  of  a  contract  between  them,  and  this  contract 
in  no  case  consists  exclusively  in  the  writing  popularly  called  an  indorse- 
inent,  and  which  is  indeed  necessary  to  the  existence  of  the  contract  in 
(|U(  stion;  but  that  contract  arises  out  of  the  written  indorsement  itself, 
the  delivery  of  the  bill  to  the  indorsee,  and  the  intention  with  which 
that  delivery  was  made  and  accepted,  as  evinced  by  the  words,  either 
spoken  or  written,  of  the  parties,  and  the  circumstances  (such  as  the 
usage  at  the  place,  the  course  of  dealing  between  the  parties,  and  their 
relative  situations)  under  which  the  delivery  takes  place." 

Construing  the  Bills  of  Exchange  Act  1882,  as  it  always  has  been 
construed,  as  (with  certain  exceptions)  a  declaratory  Act,  to  be  inter- 
preted having  regard  to  the  principles  more  fully  explained  by  existing 
authoritative  decisions,  it  cannot  have  been  the  intention  of  section  55 
(2)  (a)  to  overrule  this  weight  of  authority,  and  to  say  that  the  contract 
of  the  indorser  is  to  all  intents  and  purposes  the  same  as  if  he  had  made 
an  express  contract  in  writing  in  the  terms  of  the  clause  of  the  Act. 
To  maintain  the  consistency  of  the  view  here  put  forward  with  the 
words  of  the  clause,  it  may  be  said  that,  having  regard  to  the  scope  and. 
purpose  of  the  Act,  the  clause  must  be  read  with  the  implied  addition 
" prima  facie  as  between  the  immediate  parties  to  the  act  of  indorse- 
ment, and  conclusively  as  to  a  subsequent  holder  in  due  course."  Or 
else  it  may  be  said  that,  as  between  the  immediate  parties,  and  where 
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the  intention  is  different  from  thai  stated  in  the  clause,  the  act  called 
; c 1 1  indorsement  in  the  popular  sense  is  not  an  indorsement  within  the 
meaning  of  the  Act.  Ami  this  \  tew  would  be  supported  by  thi 
Denton  v.  Peters  (1870),  L.  I:.,  5  Q.  B.  475,  23  L.  T.  281,  where  the 
defendant  who  had  indorsed  (in  the  proper  sense)  to  the  plaintiff,  was 
permitted  to  raise  the  question  of  intention  and  to  succeed  in  his  def< 
under  the  plea  that  he  did  not  indorse. 

AMERICAN    NOTES. 
This  case  is  largely  quoted  from  in  1  Daniel  on  Negotiable  [nstrum< 
§  703a. 

It  is  sustained  by  Darts  v.  Emerson,  17  Maine.  64;  Fletcher  \ .  Jack  on,  23 
Vermont,  581  ;  56  Am.  Dec.  !'s:  Frevert  v.  Henry,  1 1  Nevada,  191. 

In  Easterly  v.  Barber,  •>•;  New  Ybrk,433,i1  was  held  thai  in  an  action  by  an 
indorser,  who  has  paid  the  note,  against  a  prior  indorser,  defendant  may  i 
by  parol  that  all  the  indorsers  were  Eor  accommodation,  and  by  agreement 
between  themselves  were  co-sureties  To  this  effect,  Ro  iv.  Espy,  66  Penn- 
sylvania State,  !M  :  r>  Am.  Rep.  394  ;  Smith  v.  Morrill,  5  I  Maine.  1"  :  McCune 
v.  Belt,  I")  Missouri,  171. 

tn  Houekv.  Graham,  b'n'  Indiana.  195;  55  Am.  Rep.  727,  it  was  held  that, 
in  case  of  an  irregular  indorsement,  it  mighl  be  shown  that  apparent  in- 
dorsers were  sureties.  See  Monson  \.  Drakeley,  h>  Connecticut,  552;  16  Am. 
Rep.  71. 

In  Sayles  v.  Sims,  l'-'<  New  York.  .".">:;,  a  joint  and  several  note  was  signed 
by  three,  the  last  signer  adding  " surety."  lie  was  allowed  to  show  that  he 
was  surety  for  only  one.  and  that  the  second  signer  was  also  a  surety.  So  in 
Chapeze  v.  Young,  s7  Kentucky.  177;  Oldham  v.  Broom,  28  Oil'.  State,  41  ; 
Bulkeleyx.  House.  6*2  Connecticut,  459. 

But  in  the  absence  of  agreement  to  the  contrary,  accommodation  indor 
stand  like  those  Eor  value,  and  are  not  co-sureties.    McCartyv.  Roots,  62  United 
States,  137;  Gillespu  v.  Campbell,  39  Fed.  Rep.  724;  5  Lawyers'  Rep.  Anno- 
tated. 698,  with  notes. 

A  question  which  has  frequently  arisen  in  American  jurisprudence,  and 
been  variously  decided,  but  which  seems  not  much  to  have  vexed  the  English 
(our;-,  is  as  to  the  liability  of  one  who  puts  his  name  on  the  back  of  a  prom- 
issory note  before  it  is  indorsed  by  the  payee  or  delivered  by  the  maker  —  an 
••  indorser  before  utterance."  as  he  is  frequently  called. 

It  has  been  generally,  although  not  unanimously  held,  that  as  between  the 
immediate  parties,  parol  evidence  is  admissible  to  show  their  intention,  and 
this  will  control.  This  is  based  on  the  ground  that  the  position  of  the  name  on 
the  paper  is  ambiguous  ;  that  the  contract  is  not  complete,  but  gives  leave  to 
write  over  it  the  real  contract.      Good  v.  Martin,  95  United  St  v 

tester  v.  Downer,  20  Vermont.  355  :  49  Am.  Dec.  7S6  ;  Quin  v.  Stt  rne,  26 
Georgia,  224  ;  71  Am.  Dec.  204  :  Chaddock  v.  Vanness,  35  Xew  Jersey  Law, 
517;  10  Am.  Rep.  256 ;  Jennings  v.  Thomas.  13  Smedes  &  Marshall  (Missis- 
sippi), 617  ;  Taylor  v.  French.  2  Lea  (Tennessee),  257;  31  Am.  Rep.  609  ;  Ires 
v.  Bosley,  35  Maryland,  262  ;  0  Am.  Rep.  411 ;  Owings  v.  Baker,  54  Maryland, 
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9  Am.  Rep.  353  :  Houck  v.  Graham,  106  Indiana,  195;  55  Am.  Rep.  727; 
Burton  v.  Hansford,  1 « >  West  Virginia,  470 ;  27  Am.  Rep.  .">71  ;  Fullerivn  v. 
Hill,  18  Kansas,  558;  Eilberi  v.  Finkbeiner,  68  Pennsylvania  State,  21:];  8  Am. 
Rep.  17'j ;  Deering  x  Co.  v.  Creighton,  l!»  Oregon,  118;  20  Am.  St.  Rep.  800; 
Graves  y.  Johm  ,48  1  uinecticut,  160;  10  Am.  Rep.  102  ;  Chapezev.  You/a/, 
87  Kentucky,  177;  McKenzie  v.  Wimberly,  86  Alabama,  195;  Mansfield  v. 
Edwards,  136  Massachusetts,  15;   Heidenheimer  v.  Blumenkron,  50  Texas,  312; 

ftart  v.  /-''/'/•.  89  Illinois,  550;  Mammon  v.  Hartman,  51  Missouri,  109. 
That  such  proof  is  not  competent  as  against  a  bona  fide  transferee  for  value 
and  without  notice,  has  been  held  probably  by  most  of  the  foregoing  authori- 
ties in  which  the  point  was  in  issue,  and  also  by  Houston  v.  Brunei;  39  Indi- 
ana, 383;  U7i<7i /<"«.-■•  v.  /Ian-, ,u.  12  New  Hampshire,  18 ;  Schneider  w.Schiffinan, 
20  Missouri,  571;  Thacher  v.  Stevens,  16  Connecticut.  V,l  ;  ;;:;  Am.  Rep.  -"J!). 
In  the  last  case  the  Court  held  that,  if  the  indorsement  was  regular  in  appear- 
ance, evidence  to  vary  if  was  inadmissible  as  between  remote  parties.  Daniel 
(1  Negotiable  Instruments,  ^  712.  n.  1)  says  "this  is  clearly  correct."  Browne 
(Parol  Evidence,  §  84)  says:  ■•Hut  tin-  apparent  relation  of  ill"  panics  may 
not  be  changed  nor  their  agreement  shown  by  parol  to  the  detriment  of  an 
innocent  and  ignorant  third  party."  Thus  an  apparent  principal  may  not 
show  himself  a  mere  Burety  as  to  an  innocent  payee.  Hog  v.  Lansh 
\  York.  136;  "Exeter Bank  v.  Stowell,  16  New  Hampshire,  'il  ;  11  Am.  Dec. 
710.  Nor  may  an  apparently  regular  indorser  show  that  lie  indorsed  to  iden- 
tify the  payee.  Stack  \.  Beach,  71  Indiana.  ">71  ;  •!'»  Am.  Rep.  113.  See  also 
/'  ittle  v.  Ferry,  20  Kansas,  230  :  27  Am.  Rep.  166  ;  Martin  v.  Cofe,104  United 
Si  '/irin  v.  Davenport,  17  Maine,  112;  71  Am.  Dec.  178;  Carp 

v.  McLaughlin,  12  Rhode  Island,  270;  0!  Am.  Rep.  638;  Charles  v.  Denis,  12 
Wisconsin,  56;  21  Am.  Rep.  383;  Wright  v.  Remington,  !1  New  Jersey  Law. 
■Is  32  Am.  Rep.  180;  Bigelotv  v.  Colton,  13  Gray  (Massachusetts),  309 ;  71 
Am.  Dec.  n':;:;  ;   Knoblauch  v.  /  .  38  M      .  ssota  352;    Farr  v.  Ricker,  [6 

Ohio  State,  265;  Farwi  ■■ .  v.  Paul  Trust  Co.,  15  Minnesota,  195;  22  Am. 
Sr.   Rep.  712. 

Recognized  exceptions  to  this  rule  are  in  case  of  a  trust,  DaU  v.  Gear 
Connecticut.  15;  '■>  Am.  Rep.  353;  Chaddockv.   Vanness,  35  New  Jersey  Law. 
517;  lo  Am.  Rep.  256;  or  where  the  indorsement  was  merely  for  collection. 
RickettsY.  Pendleton,  11   .Maryland.  :;•_'<»:    McWhirtv.  McKee,  6   Kansas,  H2  ; 
or  for  collateral  security.     Hazzard  v.  Duke,  64  Indiana,  220. 

Other  cases  hold  that  if  the  contract  a-  presented  for  construction  is  am- 
biguous or  indefinite,  the  true  intention  of  the  parties  may  lie  shown  by  parol, 
even  where  the  paper  is  in  the  holding  of  a  third  party.  Greenough  v.  Smead, 
3  Ohi     -  H5;    Good  v.  Martin,  95  United  States,  95 ;   Frank  v.  Lilier, 

'■'>■''  Grattan  (Virginia),  077.  In  Browne  on  Parol  Evidence,  p.  267,  maybe 
found  a  somewhal   formidable  list  of  cases  admitting  parol  evidence  to  vary 

pparent  relation  even  as  against  a  third  party.  In  Good  v.  Martin  the 
Court  -iid,  there  is  an  "  irreconcilable  conflict  "  of  the  authorities. 

In  the  absence  of  parol  evidence  several  different  degrees  of  liability  have 

attached  to  the  irregular  indorser,  either  prima  fa rie  or  absolute! 
cording  to  the  character  of  the  parties  or  the  rule  concerning  parol  evide 
adopted  by  the  particular  Court. 
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1.  Many  authorities  hold  him  a  joint  maker.  Rey  \.  Simpson,  22  Howard 
(United  States  Supreme  Court),  341 ;  Sylvester  \.  Downer, 2Q  Vermont,  355; 
in  Am.  Dec.  786;  Nat.  Pemberton  Bank  v.  Lougee,  L08  Massachusetts,  371  ;  11 
Am.  Rep.  0i>7 ;  Perkinsv.  Barstow,Q  Rhode  Island, 507;  Baker  v.  Robinson,  <;:; 
North  Carolina,  L91  ;  Robinson  v.  Bartlett,  11  Minnesota,  U0;  Rothschild  v.  < 

31  Michigan,  150 ;  L8  Aui.  Rep.  171;  ChMs  v.    Wyman,  11  Maine, 
Am.  lh-r.  Ill;  Martin  \.  Boyd,  11   New  Hampshire,  ■>^'> ;   35  Am.  I 
Carpenter  \.  Oaks,  1"  Richardson   Law  (South  Carolina,  17;  Owing*  v.  Baker, 
54  Maryland,  82;  39  Am.  Rep.  353;  Barr  v.  Mitchell,  7  Oregon,  346;  Good  \. 
Martin,  -J  Colorado,  218  (approved,  95  United  States,  90);  //<  <  •  v.  !'■ 
■lo  Arkansas,  547 ;  Polkinghorm    v.  Hendricks,  61   Mi-  issippi,366;   Houghton 
v.  Ely,2Q  Wisconsin,  181  ;  7  Am.  Rep.  52  (case  of  ;>  non-negotiable  note,  hut 
not  where  the  note  is  payable  to  the  order  of  the  maker,  First  Nat.  Bank  v. 
Payne,  111   Missouri,  291 ;  33  Am.  St.  Rep.  520);  Schneider  v.  Schiffim 
Missouri,  571  ;  Carr  v.  Rowland,  1 1  Texas.  275;  Col/ins  v.  Tri  t,  '_'"  Louisiana 
Annual.  :;  is ;    Bank  of  Jamaica  v.  Jefferson,  92  Tennessee,  537 ;   36  Ai 
Rep.  100, 

2.  Some  cases  treai  the  Lndorser  a-  a  maker  if  the  indorsement  was  con- 
temporaneous with  tli.'  making,  bul  ac  a  guaranty  if  made  long  after.     P 

v.  Commonwealth,  11  Grattau  (Virgi  -  Mammon  v.  Hartman,  51  Missouri, 

168;  Rothschild  v.  Grix,  3]  Michigan,  150;  18  Am.  Rep.  171;  Woodman  v. 
Boothby,  66  .Maine,  389. 

3.  Some  cases  hold  the  indorser  liable  only  as  a  guarantor.     Bankx.  A 
125  Illinois,  618;   Gillespie  v.  Wheeler,  16  Connecticut,    HO;  Fuller  v.   . 

8  Kansas.  32;  I'"/(  Doren  v.  Tjader,  1  Nevada,  380;  Robinson  v.  Abell,  17 
Ohio.  36;  Crooks  v.  7 '«////.  50  California.  254  (before  the  Code);  Orrick  v. 
Colston,  7  Grattan  (Virginia),  189;  /'//•»'  iVaL  Bank  v.  Babcock,  !'l  California, 
96;  28  Am.  St.  Rep.  94  (non-negotiable  note). 

4.  Some  cases  hold  the  indorser  as  second  indorser.     Eilberi  v.  Finkbi 

68  Pennsylvania  State,  243;  8  Am.  Rep.  1 T* » :   Coulter  v.  Richmond,  59  New 

York,  479,  the  Court  observing :  "In  this  State  ii  has  1 n  repeatedly  held, 

ami  is  too  strongly  settled  by  authority  to  be  disturbed,  that  a  person  making 
such  an  indorsement  is  presumed  to  have  intended  to  become  liable 
inddrser,  and  that  on  the  face  of  the  paper  without  explanation  lie  is  to  be 
regarded  as  second  indorser.  and  of  course  not  liable  upon  the  note  to  the 
pavee.  who  is  supposed  to  he  the  first  indorser.  As  the  paper  itself  furnishes 
ohlyjonmd  facie  evidence  of  this  intention,  it  is  competent  to  rebut  the  pre- 
sumption by  parol  proof  that  the  indorsement  was  made  to  give  the  maker 
credit  with  the  payee."  Citing  Moore  v.  Cross,  19  New  York,  227;  75  Am. 
Dec.  026.  The  same  rule  in  Blakeslee  v.  Hewelt,  70  Wisconsin.  341;  Fear 
v.  Dunlap,  1  Greene  (Iowa).  331  :  Deering  §■  Co.  v.  Creighton,  l!»  Oregon,  11^; 
20  Am.  St.  Rep.  800  ;  Greusel  v.  Hubbard,  51  Michigan.  95  :  47  Am.  Rep.  549; 
Sawyer  v.  Broumell,  13  Rhode  Island,  141  :   40  Am.  Rep.  19. 

5.  Some  cases  hold  the  indorser  liable  as  first  indorser  prima  facie.  Iser 
v.  Cohen,  1  Baxter  (Tennessee).  421  :  Best  v.  Hopple,  0  Colorado.  137  :  Brown- 
ing v.  Merritt,  61  Indiana,  425;  Jennings  v.  Thomas,  13  Smedes  &  Marshall 
(Mississippi).  617:  Hooks  v.  Anderson,  58  Alabama.  "20s!:  2D  Am.  Rep.  71"). 
£50  if  when  the  note  was  negotiated  the  maker's  name  stood  first  on  the  back. 
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Dubois  v.  Mason.  127  Massachusetts,  :J7  :  34  Am.  Hep.  835;  De  Paitw  v.  Bank 
of  Salem,  126  Indian;].  553;   1  < >  Law  vers'  Rep.  Annotated,  16. 

6.  In  Chaddock  v.  Vanness,  '■)'<  New  Jersey  Law,  517  ;  1"  Am.  Rep.  256,  the 
indorser  was  held  liable  as  second  Lndorser  or  surety  upon  parol  explanation, 
but  prima  facie  under  no  liability  whatever.  See  Absecom,  Sfc.  Ass'n  v.  Leeds, 
50  NewJersej  Law,  399;  5  Lawyers'  Rep.  Annotated,  353  ;  Hoyden  v.  Weldon, 
!■>  New  Jersey  Law,  128;  39  Am.  Rep.  551. 

7.  In  Burton  v.  Hansford,  1<»  West  Virginia.  47<> ;  L'7  Am.  Rep.  571,  the 
indorser  was  held  primd  facie  liable  as  guarantor  or  maker  as  the  payee  may 
elect,  subject  to  evidence  that  he  may  show  his  intention  to  bind  himself  only 
as  guarantor  or  second  indorser. 

8.  The  payee  may  write  a  guaranty  over  such  indorsement.  Moore  v. 
McKenney,  83  .Maine.  80;  "_'o  Am.  St.  Rep.  753. 

Mr.  Daniel  says  (1  Negotiable  Instruments,  § 714) :  "Our  own  views  are 
that  the  party  who  puts  his  name  on  the  back  of  a  negotiable  note  before  it 
is  indorsed  by  the  payee  should  be  presumed  to  be  a  first  indorser.  If  he 
intended  to  be  a  second  indorser  he  should  have  refrained  from  putting  his 
name  on  the  note  until  it  was  first  indorsed  ly  1 1 1>-  payee.  By  placing  it  first 
he  enables  the  payee  to  place  his  own  afterwards,  and  primd  facie  the  facts 
would  seem  to  indicate  such  intention.  We  do  not  perceive  that  there  is  any- 
thing insuperable  to  this  view  in  the  objection  that  there  is  no  title  in  him  to 
indorse  away."  ••  In  England  such  an  irregular  indorsement  of  a  bill  is  eon 
sidered  to  render  the  party  liable  as  a  new  drawer  (Penny  v.  Innes,  1  ('romp. 
M.  &  K.  139),  but,  as  said  bj  Ln  i  n  i>  \u  .  J.,  •  supposing  the  indorser  of  a  bill 
to  he  strictly  in  the  .situation  of  a  drawer,  it  does  not  follow  that  the  indorser 
of  a  note  is  a  maker.'  and  it  was  accordingly  held  that  an  irregular  indorser  In- 
to re  the  payee  con  Id  not  be  held  as  a  maker,  but  must  be  sued  on  his  collateral 
undertaking."  Citing  Gwinnell  v.  Herbert,  5  Ad.  &  Ell.  li'i.  Professor  Ames 
(2  Bills  and  Notes,  839),  says :  "In  England  it  would  seem  that  the  anoma- 
lous indorser  is  not  Liable  in  any  capacity,  not  as  indorser  (Lecaan  v.  Kirkman, 
<>  Jur.  N.  S.  17),  nor  as  guarantor  (ibid.),  nor  as  maker  {Gwinnell  \.  Herbert, 
5  Ad.  &  Ell.  136),"  —  a  result  which  he  styles  deplorable. 

The  matter  is  now  regulated  bj  statute  in  some  State-,  as,  for  example, 
Pennsylvania  and  Connecticut. 


No.  42. —  COOK    v.  LISTER. 
(1863.) 

RULE 

Where  the  bill  is  one  for  the  accommodation  of  the 
drawer,  or  where  the  relation  between  the  drawer  and 
acceptor  is  such  that  the  drawer  is  the  principal  debtor  on 
the  bill,  the  holder,   having  (with  notice  of  that  relation) 
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received  value  from  the  drawer  in  satisfaction  of  the  bill, 
is  not  enl it led  to  sue  t  lie  acceptor. 

But  il"  (as  is  jtfiuiit  j'dcif  the  case)  the  acceptor  is  the 
principal  debtor,  and  il'  the  holder  has  nol  accepted  the 
payment  in  satisfaction  of  his  claim  againsl  the  acceptor 
and  lias  not  parted  with  tin,'  hill,  the  holder  may  still 
recover  in  an  action  againsl  the  acceptor  any  damages  or 
rests  to  which  he  is  entitled  beyond  the  amount  received 
from  the  drawer.  Ami  s<ml>lt  thai  he  may  (in  the  intei 
ami  fortius  use,  <>l  the  drawer  so  far  as  relates  to  what 
he  has  been  paid)  recover  the  whole  amount  due  on  the 
bill. 

Cook  v.  Lister. 

32  L.  J  C.  P.  121-128  (a.  c.  13C.  B.  N.  S.  543,9Jur.  K  8   823,7  L.  T.712) 

[121]        This  was  an  action,  which  came  on  for  trial,  before  Erle, 
C  -h,  when,  by  consent,  a  verdict  was  entered  for  the  plain- 
tiffs, subject  to  the  (ijiini.!)!  of  the  Court  upon  a  special  ease. 

The  facts  were  vi  ry  long  and  complicated,  but  the  following 
short  statement  of  them  will  suffice  for  the  present  purpose. 

The  plaintiffs  were  wool-brokers, carrying  on  business  in  London 
and  Liverpool.  The  defendant.  Cheesebrough  &  Son.  and  Yewdall 
.V  Son,  were  all  wool-merchants,  carrying  on  business  at  various 
places,  and  having  large  transactions  with  the  plaintiffs  and  with 
each  other.  Considerable  quantities  of  wool  were  from  tim 
time  consigned  from  one  of  these  parties  to  the  other,  ag 
which  consignments  acceptan-cs  were  drawn  in  the  usual  way, 
so  long  as  money  was  plentiful.  But  in  October,  1857,  in  con- 
sequence of  an  unusual  pressure  in  the  money-market,  a  system 
of  drawing  and  accepting  bills,  and  renewing  them  as  best  they 
could,  was  commenced  by  the  defendant,  by  Cheesebrough  &  Son. 
and  by  Yewdall  &  Son  ;  and  it  will  be  seen  by  the  judgment  of 
the  Court,  that  though  the  bills  so  drawn  were  not.  strictly  speak- 
ing, accommodation  bills,  they  were  considered  to  be  very  much  in 
the  nature  of  accommodation  bills. 

When  these  transactions  were  brought  to  a  close,  there  were  in 
the  hands  of  third  parties  bills  drawn  by  Cheesebrough  &  Son 
upon  and  accepted  by  the  defendant  to  the  amount  of  £  100,000. 
for  which  the  defendant  had  received  consideration  to  the  amount 
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of  £60,000,  only.  At  the  same  time  Yewdall  &  Son  had  drawn  upon 
the  defendant  and  the  defendant  had  accepted  a  hill  for  £14,000, 
the  only  consideration  for  which  received  by  the  defendant  was 
Yewdall  £  Son's  acceptance  for  £10,000.  In  this  state  of  things 
ich  of  these  parties  suspended  payment,  and  their  estates  were, 
in  each  instance,  wound  up  under  inspection  and  a  deed  of  arrange- 
ment ;  hut  the  plaintiffs  did  not  sign  the  defendant's  deed  of 
arrangement. 

At  the  time  of  the  suspension  of  Cheesebrough  &  Son  and  the 
defendant,  there  were  in  the  hands  of  the  plaintiffs  five  bills 
drawn  by  Cheesbrough  A-  Son  upon,  and  accepted  by  the  defen- 
dant, and  by  Cheesebrough  A"  Son  indorsed  to  til'.-  plaintiffs. 
rpou  these  bills  there  were  paid  to  the  plaintiffs,  as  holders,  by 
the  inspectors  under  tin-  defendant's  deed  of  arrangement,  two 
dividends  of  6s.  Sd.  in  tin-  pound,  with  interest  A  further  divi- 
dend of  Is.  4V.,  with  interest  upon  the  same  bills,  was  paid  to  the 
plaintiffs,  out  of  certain  wool  in  the  hands  of  Cheesebrough  A  Son 
at  the  time  of  their  bankruptcy,  bj  a  special  arrangement  between 
their  creditors  and  those  of  the  defendant,  and  the  plaintiffs. 
And  a  fourth  dividend  of  4s.  in  the  pound,  with  interest  on  these 
bills,  was  paid  to  the  plaintiffs  by  the  inspectors,  under  cheese- 
brough a  Son'-,  deed  of  arrangement. 

At  the  time  of  Yewdall  A  Co.'s  suspending  payment  the  plain- 
tills  also  held  one  bill  drawn  by  Yewdall  A  <  !o.  upon  and  accepted  by 

tie-  defendant,  and  by  yewdall  &  Co.,  indorsed  to  Cheese- 
brough  A   Son.  and*  by  them  indorsed  to   the    plaintiffs.   [*  122], 
Upon  this  bill  also  the  plaintiffs,  as  holders,  had  received, 
under  tin'  defendant's  deed  of  arrangement,  two  dividends  of  Qs.8d. 
in  the  pound,  with  interest,  ;i  further  dividend  of  Is.  4£rf.,  with  in- 

st,  was   paid   to   the    plaintiffs,  out  of   the  wool    ill  the   hands  of 

<  i 3ebrough  A  Son,  under  the  arrangement  above  mentioned;  and 

a  fourth  dividend  of  5s.  7  V.  in  the  pound,  with  interest,  on  ibis  bill 

paid  to  the  plaintiffs  under  Yewdall  &  Son's  deed  of  arrange- 
ment. 

The  defendant  now  offered  to  pay  to  the  plaintiffs  the  amount 
of  principal,  interest,  and  expenses  due  on  all  these  bills,  after 
taking  credit    for  all  the  above  payments,  which  the  plaintiffs  had 

ived  upon  them.  The  plaintiffs,  however,  claimed  the  balance 
of  principal  and  interest  upon  all  the  bills  after  crediting  the 
defendant  with  those-  amounts  onlv  which  were  received  from  his 
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estate,  and  they  refused  bo  credit  him  with  the  amounts  rea 
from  Cheesebrough  &  Son's  and  STewdallA  Son's  estates  res]  eel  ivelj  ; 
and  they  brought  their  action  upon  the  bills  for  the  balance  thus 
calculated  accordingly.     The  defendant  paid  into  court  the  amount 
due  upou  the  balance,  calculated  according  to  his  contention. 

The  questions  for  the  opinion  of  the  Court  raised  the  point, 
whether  the  defendant  was  entitled,  as  acceptor,  to  take  credit  for 
tin'  amount  paid  out  of  Cheesebrough  &  Sou's  and  Yewdall  &  Son's 
estates  respectively. 

M.  Smith  (W.  Williams  with  him),  for  the  plaintiffs. 

I i«>\  ill  (Manisty  and  Cleasby  with  him),  for  tin-  defendant. 

M.  Smith,  in  reply. 

The  question  is  so  fully  discussed  in  the  judgments  of  the  Court, 
that  it  is  not  necessary  to  state  the  arguments  of  counseL 

Eele,  C.J.  1  am  of  opinion  that  our  judgment  ought  to  be  for 
the  defendant.  The  action  was  brought  on  a  bill  accepted  by  tin- 
defendant:  money  was  paid  into  Court,  hut  by  agreement  any 
available  defence  is  open  to  the  defendant  Tin'  plaintiffs,  as 
holders,  have  received  (with  the  money  paid  into  Court)  20*.  in 
the  pound  on  the  bills,  and  interest  in  full,  and  it  is  certainly, 
therefore,  a  somewhat  surprising  proposition  that  they  have  any 
further  right  to  maintain  this  action.  Under  some  circumstances, 
unquestionably,  an  action  may  be  maintained  upon  a  bill,  even 
after  it  has  been  paid  in  full.  It  is  said  by  my  Brother  1  Ivies,  in 
his  work  on  "Bills  of  Exchange"  (8th  edit.  p.  205),  "The  acceptor 
being  the  principal,  and  the  drawer  the  surety,  it  might  seem  that 
a  payment  by  the  drawer  discharges  the  acceptor's  liability  to  the 
holder  pro  tanto,  and  makes  the  acceptor  liable  to  the  drawer  for 
money  paid  to  his  use,  and  that  if  the  drawer  pay  the  whole  bill, 
nominal  damages  only  can  be  recovered  by  the  holder  of  the 
acceptor.  The  better  opinion,  however,  seems  to  be,  that  to  an 
action  against  the  acceptor,  payment  by  the  drawer  is  no  plea, 
but  only  converts  the  holder  into  a  trustee  for  the  drawer,  when 
the  holder  afterwards  recovers  against  the  acceptor.  But  payment 
by  the  drawer  of  an  accommodation  bill  is  a  complete  discharge  of 
the  bill."  On  that  very  peculiar  doctrine  the  plaintiffs  rely  in  this 
case.  They  admit  that  they  have  got  all  that  they  are  entitled  to ; 
but  they  claim  to  go  on  with  this  action  in  order  that  they  may 
obtain  judgment  against  the  acceptor,  and  so  constitute  them- 
selves trustees  for  the  draw*er  to  the  extent  to  which  they  them- 
selves recover. 
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N  >w,  what  is  the  position  of  these  parties  ?  They  were  all 
engaged  in  trade,  and  bills  passed  between  them  in  the  usual 
course.  In  October,  1857,  in  consequence  of  the  unusual  pressure 
then  existing  on  the  money-market,  it  became  necessary  for  the 
defendant,  and  Cheesebrough  &  Son,  and  Yewdall  &  Son,  to  raise 
money  by  large  bill  transactions;  and  though  these  were  not 
strictly  accommodation  hills,  the  result  was  that  there  was  a  very 
large  amount  of  the  defendant's  acceptances  in  the  hands  of  Cheese- 
brough and  Yewdall,  and  that  the  balance  as  between  those  parties 
was  very  largely  in  favour  of  the  defendant.  On  these  accept- 
ances, which  the  plaintiffs  hold,  they  are  paid  from  time  to  time 
various  amounts  out  of  the  defendant's  estate  under  his  deed  of  ar- 
rangement, and  also  other  amounts  out  of  the  estates  of  Cheese- 
brough A:  Son  and  Yewdall  &  Son  respectively,  and  the  balance  is 
now  paid  into  Court  by  the  defendant.  Then  it  is  that  the  plaintiffs 
say,  "  We  require  the  defendant  to  pay  us  over  again 
•the  money  that  has  been  paid  to  us  by  Cheesebrough  [*  1J.°>] 
A-  Son  and  Yewdall  &  Son,  the  indorsers  of  the  bills,  in 
order  that  we  may  pay  it  back  to  them." 

It  seems  to  me,  however,  that  it  would  be  monstrous  and  irra- 
tional that  the  law  should  allow  the  plaintiffs  to  interfere  be- 
tween the  defendant  and  Cheesebrough  &  Son,  and  between  the 
deft  ndant  and  Yewdall  a-  Son.  and  that  the  plaintiffs  should  recover 
from  the  defendant  money  which  they  are  to  hold  as  tru 
for  those  parties.  To  a  certain  extent  it  may  be  reasonable  that 
the  holder  may  sue  the  acceptor,  notwithstanding  the  bill  lias 
been  paid  by  the  drawer,  because  it  may  be  more  convenient  for 
the  holder  to  sue  the  acceptor  in  his  own  name  od  the  bill  than 
for  the  drawer  to  sue  him.  It  lias  be. mi  said  that  in  that  case  he 
would  become  a  trustee  for  the  drawer.  It  may  be  doubtful 
whether  he  is  stall  a  trustee  as  that  a  bill  could  be  maintained 
against  him  by  the  drawer  in  a  Court  of  equity.  In  Pownal  v. 
Ferrand,  6  B.  &  C.  439,  it  was  held  that,  if  the  indorscr  paid  the 
bill,  he  could  have  his  action  against  the  acceptor  for  money  paid 
to  his  use,  although  he  was  not  the  holder  of  the  lull.  And  in 
Callow  v.  Lawrence,  :'.  M  a-  S.  95,  15  R.K.  423,  it  wns  held  thai 
the  drawer  of  a  bill  payable  to  his  own  order,  and  indorsed  by  him 
to  another,  could,  notwithstanding  that  he  had  paid  the  bill  to 
tin;  indorsee,  negotiate  the  bill  afresh,  and  that  the  transferee 
could  sue  the  acceptor. 


)56  BILL   OF   EXCHANGE. 


No.  42.  —  Cook  v.  Lister,  32  L.  J.  C.  P.  123. 


But  the  question  is,  whether,  under  the  circumstances  of  this 
case,  the  plaintiffs  can  maintain  their  claim  to  recover  from  the 
defendant  money,  which  they  are  to  hold  for  the  benefit  of  the 
drawers. 

If  it  be  said  that  there  is  a  contract  by  the  acceptor  of  a  bill  of 
exchange  to  pay  20s.  of  his  own  money,  in  some  .sense  that  has 
been  sanctioned ;  but  I  cannot  think  it  reasonable  to  apply  that 
strictly  to  a  case  like  this.  The  case  of  Junes  v.  Broadhurst,  (.i 
C.  15  173,  was  much  relied  on  by  the  counsel  for  the  plaintiff's. 
But  considering  that  Courts  of  justice  are  instituted  for  the  pur- 
pose of  enabling  a  creditor  to  recover  his  debt,  and  not  a  great 
deal  more  than  his  debt,  that  case  went  a  very  long  way.  It  i 
not  warrant  the  proposition  for  which  it  is  now  cited,  namely,  that 
in  every  case,  except  that  of  a  strict  accommodation  bill,  the 
holder  is  entitled  to  sue  the  acceptor  for  the  whole  amount  due 
on  the  bill,  notwithstanding  that  he  has  received  payment,  or 
part  payment,  from  the  drawer.  All  that  was  necessary  to  be 
decided  in  that  case  was,  whether  or  not,  after  verdict,  a  plea 
alleging,  simply,  that  goods  had  been  delivered  by  the  drawers 
to  the  plaintiffs  in  satisfaction  of  the  bill,  and  of  all  damages  and 
causes  of  action  in  respect  thereof,  was  good.  The  Court  held  that 
it  was  not ;  but  I  cannot  but  observe  that  much  of  the  learning 
and  industry  brought  to  bear  on  that  judgment  is  beside  the  real 
question. 

The  case  of  Randall  v.  Moon,  12  C.  B.  261  ;  21  L.  J  C.P.  22G, 
is  very  distinguishable,  as  I  understand  it.  It  is  the  ordinary  case 
of  a  class  of  which  in  my  early  days  there  was  a  great  number  at 
every  sittings.  The  holder  frequently  brought  actions  contem- 
poraneously against  the  drawer  and  acceptor,  and  took  a  verdict 
and  judgment  against  both.  And,  if  it  so  happened  that  the 
drawer  paid  the  holder  of  the  bill,  the  Court  would  not  allow 
the  damages  in  the  action  against  the  acceptor  (there  being  no 
plea  of  payment)  to  be  reduced  thereby.  But  that  is  quite  a 
different  case  from  the  present,  and  I  do  not  think  it  stands  at 
all  in  our  way. 

I  consider,  on  the  fair  view  of  this  case,  looking  to  the  position 
of  the  parties,  and  the  nature  of  the  transactions  between  them, 
and  the  circumstance  that  the  plaintiff's  have  got  what  they  are 
entitled  to,  to  the  full  amount,  that  they  have  no  further  claim 
against  the  acceptor;  and  that  it  would  be  a  perversion  of  law 
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and  of  justice  to  permit  them  to  recover  in  this  action  money 
which  is  to  be  held  by  them  as  trustees  for  somebody  else,  and  as 
my  learned  Brothers  concur  in  this  view,  there  will  be  judgment 
for  the  defendant. 

Williams,  J.  I  am  of  the  same  opinion.  There  are  certain 
propositions  of  law  connected  with  this  case  which  cannot  now 
be  disputed.  I  consider  that  the  case  of  Jones  v.  Broadhurst, 
which  was  very  fully  and  maturely  considered,  has  established 
the  general  proposition,  that  to  an  action  by  the  holder 
of  a  bill  against  the  acceptor  *  payment  by  the  drawer  [*  124] 
is  no  plea.  It  may  be  right  to  consider  what  is  the  prin- 
ciple on  which  this  Court  arrived  at  that  conclusion,  because 
from  the  early  part  of  the  report  of  that  case  it  would  seem  that 
the  Lord  Chief  Justice  and  Mr.  Justice  Coltman  considered  that 
the  plea  was  a  good  plea.  It  was  an  action  brought  against  the 
acceptor  of  a  bill  of  exchange,  and  there  was  a  plea,  setting  up 
a  satisfaction  of  the  cause  of  action  by  the  delivery  of  goods  by 
the  drawer  to  the  plaintiff  ;  and  it  would  seem  that,  when  the 
Court  took  time  to  consider,  the  inclination,  at  all  events  in  the 
mil  ds  of  two  of  the  members  of  the  Court,  was,  that  the  plain- 
tiff the  indorsee,  had  received  and  accepted  the  goods  that  were 
given  to  him  by  the  drawer  in  full  satisfaction  of  all  claims  upon 
the  bill  ;  and  then  the  only  point  left  to  be  considered  was, 
whether  this,  coming  from  a  stranger  to  the  cause  of  action,  was 
an  answer  to  the  action  against  the  defendant  ;  and  the  Court 
took  time  to  consider,  in  order  to  look  into  the  authorities  on 
that  subject,  and  very  fully  they  were  looked  into  by  Lord  Truro, 
who  showed  his  characteristic  diligence  in  looking  into  all  the 
cases.  But  in  the  course  of  the  investigation  the  Court  appears 
to  have  altered  their  minds  as  to  what  the  meaning  of  the  plea 
was,  and  to  have  made  it  unnecessary  to  decide  the  point,  whether 
the  plaintiff  was  prevented  from  maintaining  his  action  by  having 
received  the  goods  in  satisfaction  of  his  claim  from  a  third  party, 
by  coming  to  the  conclusion  that  the  plea  did  not  set  up  that 
the  goods  were  received  in  satisfaction  of  the  right  of  action 
against  the  acceptor,  but  only  that  they  were  received  in  satis- 
faction of  the  right  of  action  against  the  drawer,  and  therefore 
it  was  no  answer  at  all  to  the  plaintiffs  claim.  The  principle, 
no  doubt,  on  which  that  was  decided  was,  that  there  being,  by 
the  nature    of   the    transaction,  a  vested    right  of    action  in  the 
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holder  against  the  acceptor,  that  rigbl  ol  bo  the 

ordinary  rale  of  law,  must  I"-  got  rid  of  by  a  release,  or  1 
accord   and    satisfaction.     There    tnu  either  the  one  or  the 

other. 

In  the  case  of  Belshaw  v.  Bush,  1  1  C.  B.  191,  L99;  22  L  J.  C.  P. 
'1\,  the  point   thai  was  not  decided    although  the  authoril 
collected)  in  Jones  \.  Broadhurst,  again  came  on  for  con  [deration, 
and  the  Court  held  that,  where  there  •..  iction  by  a  third 

party  adopted  and  assented  to  by  the  defendant,  that  wa 
answer  to  the  action ;  but  I  only  allude  to  that  because  mj  I 
M  \i m:,  in  the  course  <>l'  delivering  the  laborious  and  learned  judg- 
ment which  he  pronounced  on  that  occasion,  takes  occasion  to  cite 
the  case  of  Jones  v.  Broadhurst,  and  hi  'The  declaration 

shows  debts,  and  g Is  sold  and  delivered,  &c.,  by  the  plaintiff  t<» 

the  defendant,  and  it  is  not  to  be  presumed  that  there  were  other 
causes  of  action  in  respect  of  such  debts  than  those  of  the  creditor 
against  the  debtor.  In  this  respect  the  plea  differs  from  that  in 
Jones  v.  Broadhurst,  where  the  action  was  by  the  indorsee  against 
the  acceptor  of  a  bill  of  exchange,  and  the  plea  stated  that  the 
drawers  delivered  to  the  plaintiffs,  and  the  plaintiffs  accepted, 
divers  goods  in  full  satisfaction  and  discharge  of  the  bill  of  ex- 
change, and  of  all  damages  and  causes  of  action  in  respect  thereof. 
And  the  Court  held  that  the  drawers  being  parties  to  the  bill,  and 
consequently  liable  to  pay  it,  the  satisfaction  and  discharge 
tioned  in  the  plea  must  be  understood  to  apply  to  the  liability  as 
drawers  of  those  who  delivered  the  goods,  and  not  to  that  of  the 
defendant  as  acceptor." 

I  apprehend  the  principle  of  that  case  at  all  events  was  con- 
firmed in  the  subsequent  case  of  Randall  v.  Moon  ;  but  the  general 
proposition  is  established  by  those  authorities,  that  to  an  action  by 
the  acceptor  payment  by  the  drawer  is  no  plea  To  that  prt 
tion  a  qualification  has  also  been  established,  namely,  that  which 
is  laid  down  in  my  Brother  Byles's  book,  that  payment  by  the 
drawer  of  an  accommodation  bill  is  a  complete  discharge  of  the  bill. 
Now  it  is  not  necessary  to  decide  it  in  this  case,  but  I  must  admit 
that  I  have  some  doubts  whether  that  proposition  as  generally 
laid  down  is  correct,  unless  you  add  to  it,  "  supposing  the  holder 
has  notice  that  the  bill  was  an  accommodation  bill  at  the  time 
of  payment."  The  foundation  I  have  for  those  doubts  is  as 
follows:  I  have  already  attempted  to  show*  that  the  reason  why  it 
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*  was  held  in  Jones  v.  Broadhurst  that,  in  an  action  against    [*  125] 

tor,  payment  by  the  drawer  is  no  plea,  was,  that 
the  Court  considered  that  the  money  could  not  he  treated  as 
having  been  paid  and  received  in  satisfaction  of  the  claim  against 
the  acceptor,  and  it  is  quite  obvious  that  in  order  to  get  accord  and 
satisfaction,  you  must  have  the  mind  both  of  the  person  who  pays 
the  money  and  the  person  who  receives  the  money,  or  receives  the 
goods,  consenting.  My  difficulty  consists  in  seeing  how  —  if  the 
holder  of  the  hill  is  not  aware  when  he  receives  the  money  from 
the  drawer  that  the  hill  is  an  accommodation  hill  —  he  can  be 
regarded  as  having  accepted  the  money  in  satisfaction  of  his  claim 
gainst  the  acceptor.  <  hi  the  other  hand,  if  he  knows  that  it  is 
an  accommodation  bill,  then  he  knows  that  virtually  the  drawer  is 
in  the  situation  of  acceptor,  that  i>  to  say,  he  is  the  person  on 
whom  the  ultimate  responsibility  of  paying  the  hill  must  rest. 
The  doubt  I  have  just  mentioned  is  confirmed  by  what  took  place 
in  the  ease  of  Randall  v.  Moon  to  which  I  have  before  alluded, 
use  there,  as  my  Lord  has  already  -aid  and  explained,  the 
attempt  was  made  to  Bet  up,  in  the  action  brought  against  the 
acceptor,  the  payment  made  in  the  action  against  the  drawer;  and 
it  being  urged  that  it  was  an  accommodation  acceptance,  Jervis, 
C.  J.,  said:  "It  seems  to  me  that  the  payment  and  acceptance  of 
the  money  under  the  Judge's  order,  in  the  action  by  the  plaintiff 
against  Turner,  the  drawer,  the  plaintiff  having  no  notice  that 
Moon  was  an  accommodation  acceptor,  cannot  he  considered  as  a 
payment  on  behalf  of  the  acceptor,  or  an  acceptance  in  satisfaction 
am!  discharge  of  the  cans.'-  of  action  against  the  acceptor,  because 
the  right  of  action  for  damages  had  vested  at  the  time.'' 

However,  although  I  thought  it  right  to  express  the  doubts  I 
fe  •!  on  tip-  subject,  it  is,  as  it  seems  to  me,  not  material  now  to  de- 
cide how  the  law  i>  with  reference  to  that  point,  because, assuming 
that  the  action  can  be  maintained  by  the  holder  against  the  acceptor, 
notwithstanding  the  payment  made  by  the  drawer,  the  question  re- 
mains to  he  considered,  what  is  the  amount  of  damages  that  is 
recoverable  under  such  circui  !     Now, where  the  hill  is  nut 

an  accommodation  hill,  that  i-  to  say, the  acceptor  is  the  person  out 
of  whose  pocket  the  money  to  meet  the  hills  must  come,  then  it 
should  he  held,  as  was  held  in  the  case  of  Jones  v.  Broadhurst,  that, 
notwithstanding  thepaymenl  by  the  drawer,  the  holder  may  recover 
the  whole  sum  against  the  acceptor,  because  he   is  the  person  who 
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is  to  pay  the  whole  of  the  money  ultimately ;  and,  that,  when  the 
holder  hae  bo  recovered  from  the  acceptor,  to  the  extent  to  which 
he  has  already  been  paid  by  the  acceptoi  be  shall  hold  the  monej 
so  recxN  ered  aa  tru  tee  fox  the  drawer. 

I'.uL  a  totally  different  consideration  here,  bj  reason  o\ 

being  an  accommodation  bill,  it  is  impossible  to  look  at  the  holder, 
supposing  lif  was  allowed  to  recovei   the  whole  amount,  as  holding 
that  difference  as  tru  tee  Eoi   the  drawer.     Then  ;   i 
me,  that,  where  n  appears  that  the  bill  Bued  on  is  an  accomm< 
tion  bill,  even  supposing  that  tin-  holder  had  no  notice  "f  it  at  the 
time  he  received  payment  from  tin-  drawer,  yet  that  payment  must 
be  taken  in  mitigation  of  damages,  ami  that   the  holder  can  n 
mi  more  than  the  difference  between  the  amount  oi  the  hill  ami 
that  paj  ment. 

If  that  is  bo  with  respect  to  =  1 1 1  accommodation  hill,  it  would 
follow  iii  principle  that  it  would  1"-  tip-  Bame  in  all  here, 

supposing  thf  holder  to  recover  the  whole  of  the  money  due  on  the 
hill,  the  state  <>f  things  between  tin-  acceptor  and  the  di  mch 

thai  it  would  be  contrary  to  justice  that  the  money,  when  re 

should  he  held  in   tru-t    for  the  party  who  had  til-t    paid  it.      In  BUCll 

;i  case  as  that.  1  think  it  i^  plain  that  the  first  payment  ought  tobe 
allowed  in  reduction  of  damag 

If  that  is  so,  applying  those  principles  to  tin-  present  case,  and 
looking  at  all  th«-  circumstances,  it  i-  clear  to  me  that  enough  is 
paid   into  Court   to  s  LI  the  dam  ad   the  defendant  is 

entitled  to  judgment 

WlLLES,  J.     I  am  of  tli    -  pinion,  and  desire  to  express  my 

entire  concurrence  in  the  opinion  expressed  by  my  Brother  B 
in  the  8th  edition  of  his  hook,  p  158:  "  A.ftei  a   partial  payment  at 
maturity  by  the   acceptor,  or  any  other  party  really  the 
[*126]    principal  debtor,  the  holdei  canm  i  of  the  * 

more  than  the  balance."     I  apprehend   that  that  is  good 
and  good  law:    ami  it    is  only  necessary  to  hear   in   mind 
one  or  two  of  the  elementary  considerations  affecting  the  law  of 
bills  of  exchange,  for  the  purpose  of  beii  Bed  that  it  is  so. 

Its  good  sense  is  obvious.  Bills  of  exchange,  as  everybody  knows, 
rest  on  peculiar  considerations  :  that  which  is  most  peculiar  is, 
that  they  pass  by  indorsement,  giving  a  right  of  action  to  suc- 
cessive holders.  That  which  appears  to  me  to  be  equally  element- 
ary is  this  :  that  the  holder  of  a  bill   of  exchange  is  entitled  to 
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no  more  than  the  principal,  and  also  interest  on  the  bill  if  the 
jury  see  fit  to  give  it :  and  if  I  am  tuld  there  is  any  law,  that 
the  holder  of  a  bill  of  exchange,  having  been  paid  by,  perhaps, 
the  sixth  indorser  of  the  bill  the  amount  of  the  principal  and 
interest  up  to  the  date  of  payment,  is  entitled  afterwards  to  sue 
each  of  the  other  rive  indorsers  for  one  farthing  each,  1  say  that 
that  is  a  proposition  which  is*  absurd  in  its  statement,  and  which 
has  no  existence  in  the  custom  of  merchants. 

The  law  as  to  accord  and  satisfaction  (strictly  so  called)  after 
breach  is  in  my  judgment  wholly  inapplicable  to  bills  of  exchange, 
186  by  the  custom  of  merchants  to  be  found  laid  down,  not 
only  in  the  law  of  this  country,  but  in  the  law  of  all  commercial 
countries  that  deal  with  bills,  a  bill  of  exchange,  even  after  breach, 
may  be  discharged  without  accord  and  satisfaction  by  the  assent 
of  the  holder.  It  is  only  necessary  that  he  should  assent  to 
his  having  no  longer  any  claim  on  the  bill.  A  very  remarkable 
of  that  kind  occurred  not  many  i  person, 

having  lent  a  relative  a  large  *um  of  money,  took  as  security  a 
promissory  note,  payable  on  demand,  and  before  he  died,  being 
anxious  that  the  relative  should  have  the  full  benefit  of  the  money, 
handed  to  him  a  receipt  in  full  for  the  amount  of  the  note.  He 
died, and  the  executors  brought  an  action  on  the  note,  contending 
that  accord  and  ry  f  »r  the  purpose  of  dis- 

cing the  liability  on  the  note  after  it  had  become  due.    I.  rd 
Campbell  at  Nisi   fries,  and  the  Court  of  Exchequer  afterwards 

that  the  doctrim  ord  and  satisfaction  was  inapplic 

to  bills  of  exchange  and  promissory  and  thai   there  w: 

sufficient  discharge  by  the  testator  having  expressed  his  intention 
in  his  lifetime,  though  after  the  note  was  due,  not  to  sue  upon 
it.1     The  law  on  this  subject  is  referred  to  in  my  Bn 
book  at   |  _;  and  questions  arising  on  bills  of  exchange 

not  to  be  dealt  with,  in   my  opinion,  upon   technical   rules  with 
set  to  accord  and  tion  ;  but  we  are  to  see  whether  the 

holder  ha  that  which  he  is  entitled  to  on  the  bill  in  monies 

numbered.     And  I  further  desire  to  add.  that  it  appears  to  me  to 
ctly  indifferent  whether  the  payment  is  made  by  the  debtor, 
nether  it  is  made  by  a  Btranger. 
One  of  the  doctrines  laid  down   in  Jones  v.  Broadhurst,  9  C  B. 
perhaps   not  necessary  for  the  decision  of  that  case  :  if  it  were, 

1  Tli<  |  ,'      ■■  r  v.  Dawber,  6  Ex.  839;  ^o  L.  J.  Ex.385. 
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I  should  not  venture  to  expi         nj  opinion  in  opposition  to  it 
this:  1 1'  a  stranger  paya  A.'s  debts,  A.  not  knowing  of  it.  and  tl 
fore  not  assenting  toil  until  I  it  it  is  no  payment  of  the 
debt  al  all;  but  the  creditor,  having  received  the  whole  amount  of 
it,  may  get  it  over  again               the  debtor.     1  desire  to  say,  thai  1 
do  not,  as  at  present  advised,  assent  to  thai  proposition.   The  author- 
ities in  this  country  before  the  suggestion  was  made  in  th< 
ferred  to,  consisted  of  one  case  which  is  reported,difTerently  by  Croke 
and  Rolle.1     But  I  apprehend  thai   it   i-  contrary  to  the  maxim  of 
theCivil  Law, debitor em  ignarum  sen  etiam  invitum  solvendo  Mh 
po88umus.     It  is  also  contrary  to  the  well-known  principleoi  mer- 
cantile law  with  respecl   to  payment;  1 ause  if  a  strange]  \ 

port  ion  of  a  debt  iii  discharge  of  the  whole  demand,  the  debt  is  gone, 
though  if  thf  debtor  pays  a  part  of  the  debt  in  discharge  of  the 
whole  the  debt  remains  due;  because  it  would  be  a  fraud  on  the 
stranger  to  proceed.  So  in  the  case  of  a  composition  made  with 
several  creditors,  the  debt  is  discharged;  because  it  would  be  a 

fraud  on  the  other  creditors  to  proceed  further.    And  then, 
[*  127]  with  respei  t  to  the  assent  of  the  debtor,  I  apprehend  *  that 

it  is  a  wellrknown  principle  of  law,  that  a  benefit  confi 
upon  a  man  is  presumed  to  be  accepted  by  him  until  the  contrary  be 
proved;  and  if  it  were  necessary  to  ascertain  that,  and  the  invitum 
in  tlic  Civil  Law  i<  to  be  excluded  from  our  law,  then  I  say,  accord- 
ing to  the  familiar  authorities,  the  assent  of  the  debtor  ought  to  be 
presumed.  1  own  1  look  with  very  great  caution  on  the  path  which 
1  am  invited  to  tread,  and  at  the  first  step  of  which  I  am  obliged 
to  adopt  the  affirmative  of  propositions  whichappear  to  me, accord- 
ing to  mv  best  judgment  of  the  state  of  the  law,  not  to  be  orthodox. 
There  are  considerations,  no  doubt,  applicable  to  the  case  of  payment 
of  part  of  a  debt,  which  are  quite  different  If  you  pay  the  whole 
debt,  1  should  have  thought  the  proper  conclusion  was,  that  the 
right  goes  hark  to  the  person  who  lias  paid  it.  I  apprehend  that 
the  case  of  Randall  v.  Moon,  12  ('.  IV  261,  21  I..  J.  C  P.  226,  may 
well  lie  supported,  on  the  ground  that  it  was  not  a  payment  of  the 
whole  debt,  or  taken  as  such,  because  costs  had  been  incurr  •  I  in  the 
a<  tion  against  the  acceptor,  and  they  had  become  part  of  the  right 
of  the  holder,  as  accessory  to  his  principal  debt. 

1  The  case  referred  to  is  that  of  Gri/mes  ately  examined  by  Lord  Trctro  (sei  9i     !'» 

v.  Blofield.     See  Cro.  Eliz.  541,  and  Roll.  195).  win.  comes  to  the  conclusion   that 

Abr.  471.    The  question  as  to  which  is  the  that  in  Croke  is  correct, 
true  report  of  that  case  lias  been  elabor- 
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But  if  payment  by  an  indorse!  be  no  answer  to  the  action,  ought 

i  be  allowed  in  mitigation  of  damages  .    !  apprehend,  where  the 

whole  debt  is  paid,  that  it  clearly  ought.     Where  part  of  it  is  paid 

the  mir  tits  of   some  qualification,  because  there  is  another 

■  which  i  ought  to  be  made,  for  the  purpo  e 

of  d  itermining  this  :  I  mean  that  class  of  cases  in  winch  an  attempt 

s  for  part,  where  an   indorsement  is  m 
not  as  on  a  sale  of  the  bill,  but  an  advance  only  of  part  of  the  moj 
with  an  intention  of  transferring  the  rights  of  the  bill  to  the  indor- 
,  whmv  the  indors  ie  gets  the  right  to  r  the  whole 

mini  »y,  he  would  be  necessarily  the  trusl f  the  drawer  for  the 

am  >unt  he  secures  beyond  that  which  he  has  advanced.  That  is 
the  case  of  Beid  v.  Furnival,  in  the  1st  Crompton  &  Meeson, 
referring  to  the  i  ise  of  J  hnson  v.  Kennion,  in  2  Wilson,  262,  in 
which  the  law  is  so  laid  down  ;  and  in  that  case  the  agreement  be- 
tween the  parties  must  have  been  tin-,  and  the  indorsement  must 
have  been  the  intention  of  the  parties  could 

not  be  carried  inl  The  whole  right  of  action  passes  to  the 

indorsee,  who  is  necessarily  a  trustee  to  the  extent  of  the  sum  ex- 
ceeding that  which  he  has  advanced  upon  the  bill,  and  it  may  be, 
where  part  of  the  sum  is  paid  upon  the  bill,  that  the  same  rule 
ought  to  apply.  Certainly,  I  apprehend  that  it  ought  not  to  apply 
unless  there  be  no  other  mode  of  doing  justice  between  the  parties. 
Why  the  Court  of  Chancery  is  to  be  invoked  for  the  purpose  of  set- 
tling the  rights  of  parties  on  bills  of  exchange,  T  am  quite  unable 
That  expression,  u  he  is  a  trustee  for  the  rest,"  may  or  may 
not  mean  that  there  is  such  a  trust  as  may  be  enforced  in  the  ( lourt 
of  <  lhancery  I  should  have  thought  that  an  action  for  money  had 
and  received  would  lie  the  instant  the  indorsee  himself  received 
more  than  he  was  entitled  to.  T  Bhould  have  thought  that  the 
drawer  might  have  brought  an  action  for  money  had  and  received, 
as,  in  Pownal  v.  Ferrajid,  6  B.  &  C.  439,  he  brought  it  for  money 
paid.     And  when' it  was  said  by  Mr.  Baron  Batley  in  the  cas 

Lst  Crompton  &  Meeson,  that  the  indorsee  would  be  trustee, 
that  meant  no  more  than  that  the  beneficial  interest  would  be  in 
the  indorser,  and  not  that  a  bill  in  Chancery  must  be  necessarily 
Bled  by  the  drawer  for  the  purpose  of  -jetting  payment  of  what  bo 
sntitled  to.  T  apprehend  that  it  is  not  a  trust  for  the  Court  of 
Chancery,  but  that  it  i=;  a  confidence  such  as  arises  in  many  cases 
out  of  a  contract  in  a  mercantile  transaction,  from   which  the  law 
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implies  a  promise  to  pay  money.  If  it  was  a  trust,  1  apprehend 
that  the  proper  course  would  be  for  a  Court  of  law  to  shut  its  eyea 
altogether,  and  to  refuse  to  acknowledge  it  at  all,  rather  than  to  say 
there  is  a  trust,  and  not  to  allow  it  to  be  assailed  by  any  evidence. 
I  own  I  entertain  a  clear  opinion  which,  perhaps,  I  might  have  more 
properly  expressed  in  the  words  of  my  Brother  Byles,  that  in  each 
case  with  reference  to  bills  of  exchange,  if  ;t  question  arises  wh<>  is 
the  principal  debtor, primd  facie  the  acceptor  is  the  principal  debtor  ; 
and  then,  in  order,  the  drawer  and  the  indorsers,  as  their  name-  ap- 
pear upon  the  bill.  But  the  Court  is  bound  to  test  the  evidence  to 
show  that  in  any  case  the  person  who  is  not  the  principal  debtor  <>n 
the  face  of  the  bill  is,  in  fact,  the  principal  debtor;  and  if  he  is  the 
principal,  he  is  the  agent  to  pay  for  all  those  debtors  subordinate  to 

him,  including  the  acceptor;  and  that  is,  as  it  seems  to 
[*128]  me,  the  position  *  of  Cheesebrough  &  Co.,  and  Yewdall  & 

Co.,  in  respect  of  the  bills  to  which  they  are  parties. 
Keating,  J.,  concurred. 

Judgment  for  the  defendant. 

ENGLISH    NOTES. 
See  Bills  of  Exchange  Act  1882,  sect.  59  (3). 

It  will  be  observed  that  Vice  Chancellor  Mai.ins  in  He  Overend, 
Gumey  &  Co.,  ex  parte  Swan,  No.  22,  p.  391,  supra  (L.  K.G  E<j.  361), 
cites  this  case  as  an  authority  for  the  proposition  that  payment  of  an 
accommodation  bill  is  an  equity  attaching  to  the  bill  itself,  and  there- 
fore a  good  defence  against  the  acceptor. 

AMERICAN   NOTES. 

Mr.  Daniel  lays  clown  the  principles  of  this  Rule,  on  the  basis  of  English 
cases,  not  citing  the  principal  case.     2  Negotiable  Instruments.  §  1237. 

Mr.  Bigelow  says  (Bills  and  Notes,  669),  "it  is  apprehended  that  our  law 
is  in  harmony  with  that  of  England."  Citing  Farmers,'  fyc.  Bank  v.  Ralhbone, 
26  Vermont.  10  ;  53  Am.  Dec.  200;  Murray  v.  Judah,  6  Cowen  (New  York), 
484  :  Clapper  v.  Union  Bank,  7  Harris  &  Johnson  (Maryland),  92  ;  1G  Am.  Dec. 
294 ;  Parks  v.  Ingram,  22  New  Hampshire,  283  ;  55  Am.  Dec.  153. 

In  Madison  Square  Bank  v.  Pierce,  137  New  York,  144;  33  Am.  St.  751: 
20  Lawyers'  Rep.  Annotated,  335,  defendant  made  a  note  payable  to  his  own 
order,  and  indorsed  it  to  B.,  who  indorsed  it  to  plaintiff.  The  receiver  of  B. 
paid  part  of  the  amount  of  the  note  to  plaintiff.  Held,  that  plaintiff  was  enti- 
tled to  recover  the  full  amount  of  the  note,  partly  in  his  own  right  and  partly 
as  trustee  for  the  receiver.  Following  Jones  v.  Broadhurst,  supra,  and  citing 
the  principal  case.  The  editor  of  the  Lawyers'  Rep.  Annotated  deems  this 
"  sufficiently  startling." 
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Xo.  43.— Ix  re  GENERAL  SOUTH  AMERICAN   COMPANY. 

(1877.) 

RULE. 

The  acceptor  in  England  of  a  bill  drawn  in  a  foreign 
country  is  bound,  in  case  of  the  bill  being  returned  dis- 
honoured, to  indemnify  the  drawer  against  his  liability  to 
pay,  not  only  the  amount  of  the  bill  with  interest  but  also 
the  reasonable  expenses  caused  by  the  dishonour  to  be 
measured  by  the  cost  of  re-exchange. 

In  re  General  South  American  Company. 

7  Ch.  1).  637-046  (<.  c.  47  L.  J.  Ch.  67  ;  :>7  L.  T.  599  ;  26  \V.  R.  232). 

This  was  an  adjourned  summons  in  the  winding-up  of  [637] 
the  General  South  American  Company  on  a  claim  made 
by  the  Bank  of  Lima  to  a  sum  of  £2469  1  Is.  6d.,  reduced  from  the 
original  claim,  which  was  £8119,  for  money  paid  by  the  hank  in 
respect  of  re-exchange  upon  various  hills  of  exchange  which  had 
been  drawn  by  the  hank  upon  the  company,  and  were  subsequently 
dishonoured  by  the  company. 

The  General  South  American  Company  was  established  in  the 
year  1868,  to  carry  on  the  business  of  general  merchants 
with  *  America,  and  this  !  usiness  was  pursued  successfully  [*  638] 
for  many  years.  The  company  had  an  agent  at  Lima 
named  Chavez,  who  entered  into  an  agreement  with  the  Bank  of 
Lima  to  grant  it  a  continuing  credit  of  £100,000,  upon  the  terms 
of  a  letter  of  the  11th  of  April  addressed  to  Mr.  Chavez:  by  the  man- 
agers  of  the  Bank  of  Lima,  which  was  in  the  following  words:  — 

Dear  Sir,  —  We  have  read  the  basis  you  have  been  pleased  to 
fix  in  order  to  open  a  credit  to  the  Lank  of  Lima,  and  we  take  the 
liberty  to  state  in  continuation  a  project  of  arrangement  in  this 
respect  in  order  to  know  if  we  express  them  rightly,  and  if  they 
meet  with  your  approbation. 

1.  The  total  amount  of  credit  will  be  -£100,000,  to  dispose  of 
rdl  or  part  as  it  may  suit  the  hank,  drawing  hills  on  London  at 
ninety  days  on  the  Genera]  South  American  Company. 

2.  As  soon  as  the  hank  may  have  drawn  the  first  draft  they 
will  pay  to  the  General   Smith   American  Company  h  percent,  on 
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full  amounl  of  credit,  £100,000,  as  opening  commission,  that  i 
s;iv   the    urn  of  £500   sterling,  which  payment  of  commission  will 
be  for  once  onlj . 

3.  They  will  also  pay  to  said  South  American  Company  a 
commission  of  ,;  percent,  for  acceptance  and  payments  of  bills  on 
the  amount  of  drafts  the  Bank  of  Lima  maj  draw  on  th<  m. 

4.  The  Bank  of  Lima  will  allow  the  South  American  Company 
interest  al  5  per  cent,  per  annum,  or  1  per  rent,  above  bank  rate 
when  it  exceeds  5  per  rent,  per  annum. 

5.  The  Bank  of  Lima  are  under  the  obligation  to  cover  their 
drafts  within  1 1 1 1 1  •  •  t  \  days  after  the  dates  of  their  acceptance  in 
London  with  other  bills  at  ninety  days' sight  which  may  not  be 
drawn  on  the  same  General  South  American  Company. 

6.  The  credit  ol  £100,000  will  always  be  in  force  for  the 
Bank  of  Lima  according  as  they  place  the  General  South  American 
Company  in  funds  for  the  amounts  as  they  may  have  drawn 
against   them. 

7.  The  hills  which  the  Bank  of  Lima  may  draw  on  the  Genera] 
Smith  American  <  lompany  must  be  signed  by  one  of  the  two  under- 
signed managers  as  follows : —  For  the  Bank  of  Lima,  the  mana- 
uii»Li  directory. 

We   wish  that  the   business  may   be  the  beginning  of 
[*  639]  larger  *  transactions  that  the  Bank  of  Lima  may  be  able 
to  do  with  the  South  American  Company  for  our  benefit; 
and  we  bee  to  subscribe  ourselves 

Your  obedienl   servants, 

Julian  Laracondegm,      )     Managing 
T.  F.  Lembeke,  $     Directors. 

To  this  lettm-  M.Chavez  replied,  on  the  13th  of   April,  to  the 

managers  of  the  bank  in  these  terms:  — 

Dear  Sirs,  —  In  answer  to  your  favour  of  yesterday  I  have  the 
pleasure  to  inform  you  that  you  have  expressed  rightly  the  basis 
of  the  credit  I  took  the  liberty  to  submit  to  you  in  favour  of  the 
Bank  of  Lima,  and  for  my  part  the  business  remains  accepted 
under  the  conditions  contained  in  your  letter;  in  virtue  of  this 
you  can  begin  drawing  when  it  may  suit  you,  and  to  this  effect  I 
write  by  the  steamer  of  to-morrow  to  the  General  South  American 
Company,  informing  them  of  this  arrangement,  which  I  am  sure 
will  be  received  with  satisfaction.     Entertaining  the  same  desire 
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as  yourselves,  that  this  business  will  be  the  beginning  of  others 
which  will  be  undertaken  later  on  between  both  companies  to  their 
mutual  benefit,  1  subscribe  myself 

Your  obedient  servant, 

Manuel  C.  Chavez. 

These  terms  were  confirmed  by  the  General  Smith  American 
Company;  and  by  a  subsequent  communication  from  the  company 
it  was  stipulated  that  the  Bank  of  Lima  should  cover  their  drafts 
upon  the  company  seventy-five  days  after  their  respective  dates, 
and  this  stipulation  was  acceded  to  by  the  bank.  The  arrange- 
ment was  afterwards  varied  by  reducing  the  amount  of  the  credit 
from  £100,000  to  £50,000,  but  in  all  other  respects  it  was  carried 
out  in  the  following  manner:  The  Bank  of  Lima  used  to  draw 
upon  the  General  Company  at  ninety  day--'  sight  and  the  Genera] 
Company  accepted  these  bills.  The  Bank  of  Lima  used  to  remit 
cover  fifteen  days  I  efore  the  due  date  of  the  acceptances,  and  the 
business  was  carried  on  upon  this  footing  until  the  stoppage  of  the 
Genera]  Company  on  the  18th  of  March,  1875.  « >n  the  5th  of 
April,  1875,  resolutions  were  passed  by  the  company  to  wind  up 
voluntarily,  and  on  the  16th  of  Apri]  the  voluntary  wind- 
ing-up *  was  continued  under  supervision  by  an  order  of  [*  G40] 
the  Court,  and  liquidators  were  appoint 

Th  'ii   of   matters   between   the    Bank   of    Lima   and  the 

General  Company  at  the  date  of  its  suspension  on  the  18th  of 
March,  1875,  was  as  follows:  On  the  whole  transaction  the  bank 
were  creditors  of  the  company,  without  any  allowance  for  re-ex- 
change,  for  about  £27,905, and  they  had  been  admitted  as  creditors 
for  that  sum,  and  had  received  their  dividends  upon  it. 

In  addition  to  the  above  sum  the  Bank  of  Lima  sought  to  be 
admitted  to  prove  for  a  sum  of  £10  per  cent,  for  re-exchange  on 
the  amount  of  bills  sent  back  to  Peru,  which  they  had  had  to  pay, 
and  which  was  alleged  to  be  a  fair  and  proper  charge  in  a  case  like 
the  present,  and  the  amounl  which  the  holder  of  a  bill  was  entitled 
to  charge  according  to  the  laws  of  1'eru  upon  a  bill  being  dishonoured 
and  protested.  On  the  other  hand,  the  liquidators  submitted  that 
the  bank  could  only  prove  for  such  charges  as  were  properly 
incurred  in  respect  of  protests,  notarial  charges,  and  consular  fi 
or  otherwise  for  the  purpose  of  obtaining  substituted  credit  in 
ect  of  acceptances  for  which  cover  was  held  by  the  company 
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at   the  date  of  the  stoppage,  and  these  .sums  had  already   been 
offered  to  the  bank,  but  were  refused. 

J.  Pearson,  Q.  C,  and  Kekewich,  Q.  C,  for  the  Bank  of  Lima:  — 

The  contract  in  this  case,  which  was  entered  into  by  the  Bank 
of  Lima  and  the  South  American  Company,  upon  the  terms  of  the 
two  letters  of  the  Llth  and  L3th  of  April,  L875,  was  an  English 
contract,  and  was  to  be  performed  entirely  in  England,  There 
was  to  be  a  credit  of  £100,000,  subsequently  reduced  to  £50 
The  drawing  by  the  hank  was  to  commence  at  once,  and  the 
moment  the  bills  were  drawn  the  company  was  bound  under  the 
contract  to  accept  those  bills.  It  was  an  unqualified  agreement 
to  accept  the  bills.  We  say  we  have  a  right  to  recover  £10  per 
cent,  upon  the  dishonoured  bills,  in  consequenc  ■  of  the  loss  and 
damage  caused  to  us  by  such  dishonour.  There  is  no  eviden< 
show  that  we  did  imt   perform  our  part  of  the  con  ind  there 

were  sufficient  funds  in  the  hands  of  the  company  at  the  time  ol 
the  stoppage  to  answer  all  the  bills  drawn  by  us.  We  have  it  in 
evidence  thai  we  have  been  obliged  to  pay  10  per  cent, 
I  641J  and  that  *  that  is  a  reasonable  amount,  and  that  amount 
of  damage  we  call  re-exchange.  Whether  we  rely  on 
express  contract,  or  Oil  the  ordinary  contract  between  drawer  and 
acceptor,  we  are  entitled  to  these  char^ 

In  Walker  v.  Hamilton,  1  D.  G.  V.  &  J.  602,  it  was  held  that  the 
acceptor  in  London  of  a  bill  of  exchange  drawn  in  Louisiana  was 
entitled  to  prove  not  only  for  the  amount  of  the  bill,  but  also  for 
10  per  cent,  upon  the  amount  in  lieu  of  re-exchange,  which  by  the 
law  of  Louisiana  he  had  been  obliged  to  pay  on  the  bills  being  dis- 
honoured and  protested.  The  same  principle  was  acted  upon  in 
Francis  v.  Rucker,  1  Amb.  671,  hut  the  amount  in  that  case  was 
£20  per  cent.,  which  the  acceptor  was  liable  to  under  the  law  in 
force  in  Pennsylvania.  Rolin  v.  Steward,  14  ('.  B.  595,  23  L.  J.  C. 
P.  148,  and  Prehn  v.  Royal  Bank  of  Liverpool,  L.  \l.  5  Ex.  92;  39 
L.  J.  Ex.  41,  are  authorities  to  the  same  effect. 

They  also  cited  Mellish  v.  Simeon,  2  H.  Bl.  378;  3  R.  R.  418,  and 
Storey  on  Bills  of  Exchange,  4th  eel.  p.  489,  sec.  398. 

(Hasse,  Q.  C,  Higgins,  Q.  G,  and  Woolf,  for  the  official  liquida- 
tor :  — 

Re-exchange  is  defined  in  Byles  on  Bills,  10th  ed.  p.  412.  to  he 
the  difference  in  the  value  of  a  bill  occasioned  by  its  being  dis- 
honoured  in   a  foreign  country  in  which  it   was   payable.      The 
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theory  of  the  transaction  is,  that  the  holder  of  a  foreign  dis- 
honoured bill  is  entitled  to  immediate  repayment  by  drawing  and 
negotiating  a  cross-bill,  payable  at  sight  on  the  indorser  in  London, 
for  as  much  English  money  as  will  purchase  in  the  foreign  country 
the  amount  of  foreign  currency  at  the  rate  of  exchange  on  the 
day  of  dishonour.  No  cross-bills  were  drawn  in  this  case,  and 
therefore  there  is  no  liability  for  re-exchange,  but  it  is  laid  down 
by  the  same  author  that  the  drawer  of  a  bill  is  liable  to  re-ex- 
change, though  the  acceptor  is  not  so  liable.  In  support  of  this 
two  cases  are  cited,  Napier  v.  Schneider,  1l'  East,  420,  and  Woolsey 
v.  Crawford,  '1  ('amp.  445  ;  where  it  was  held  that  the  holder  of  a 
dishonoured  bill  lias  no  right  to  re-exchange  from  the 
acceptor.  There  is  evidence  here  that  there  has  *  nol  [*642] 
been  at  any  time  a  quotable  exchange  in  respect  of  drafts 
drawn  here  on  Peru;  there  cannot,  therefore,  he  a  claim  forth*'  re- 
exchange  on  drafts  drawn  on  Peru,  if  no  such  thing  as  re-exchange 
exists  in  Peru.  It  is  also  laid  down  in  Chitty  on  Bills,  10th  ed 
p.  AVI,  that  though  the  drawer  of  a  bill  is  liable  for  re-exchange, 
an  acceptor  is  not  liable  and  his  contracl  cannot  be  carried  further 
than  to  pay  the  sum  specified  in  the  bill,  together  with  legal 
interest  where  interest  is  due. 

Then,  if  the  claim  is  nol  for  re-exchange  but  for  damages,  the 
damages  are  not  proved.  It  is  not  enough  for  the  hank  to  say,  We 
have  paid  to  a  third  party  £10  per  cent,  on  our  drafts.  They 
might  as  well  have  fixed  any  other  much  larger  amount.  Even  if, 
as  against  the  drawer,  the  holder  mighl  be  able  to  claim  £10  per 
cent,  it  would  not  prove,  that  as  between  the  drawer  and  acceptor, 
the  claim  is  one  that  can  be  admitted  according  to  English  law. 

We  say,  therefore,  that  the  company,  as  acceptors  of  the  drafts, 
are  not  liable,  either  by  the  law  of  England  or  Peru,  to  re-exchange; 
that  there  is  no  contract  by  the  company  to  pay  re-exchange,  and 
if  there  is  no  contract  there  can  be  no  damages  for  its  breach  ;  that 
the  claim  fails,  according  to  Peruvian  law,  because  there  was  no 
cross-bill  drawn  by  the  hank;  that  in  any  case  the  company  can 
only  be  liable  Eot  the  actual  protest  and  notarial  charges  and  con- 
sular fees  paid  upon  those  acceptances  of  the  company  which  were 
dishonoured  and  for  which  the  company  held  cover  at  the  date  of 
the  suspension;  and  that  the  £10  per  cent,  is  an  arbitrary  sum 
and  does  not  represent  the  amount  of  damages  actually  sustained 
by  the  claimants. 
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[They  also  cited  Chitty  on  1  Jills.] 

.1.  Pearson,  in  replj . 

Mai, ins,  V.  C. : — 

This  is  a  case  raising  a  question  which  very  seldom  occurs  in  a 
Court  of  Equity.  It'  1  though!  any  advantage  would  arise  from 
deferring  my  judgment  I  would  certainly  do  so,  but  having  well 
considered  the  authorities  which  have  been  cited,  I  feel  that  1  shall 
not  derive  any  benefit  from  further  considering  the  matter. 
[*  643]  *  Tin-  question  arises  oul  of  certain  mercantile  transac- 
tions which  took  place  between  the  Bank  of  Lima  and  the 
GeneralSouth  American  Company,  which  is  now  going  through  the 
process  of  being  wound  up.  This  company  lias  been  represented  to 
me  as  one  which  was  formerly  of  high  repute,  but  troubles  having 
come  upon  them  they  were  obliged  to  stop  payment.  The  trans- 
actions which  now  give  rise  to  this  question  were  commenced  in 
1871,  when  a  contract  was  entered  into  between  the  company  and 
the  Bank  of  Lima,  which  was  founded  upon  two  L  ted  the 

11th  and  13th  of  April,  1871,  and  without  reading  them  I  may 
state  that  they  were  to  this  effect,  —  that  the  company  was  to  . 
the  hank  credit  to  the  total  amount  of  £100,000,  to  dispose  of  all 
or  any  part  as  it  might  suit  the  hank,  drawing  hills  in  London 
ninety  days  on  the  General  South  American  Company,  and  as  soon 
as  the  bank  should  have  drawn  the  first  draft  they  were  to  paj  to 
the  company  \  per  cent,  on  the  full  amount  of  credit  as  opening 
commission,  that  is,  the  sum  of  £500,  which  payment  of  commis- 
sion would  be  for  once  only.  The  hank  was  also  to  pay  to  the 
company  a  commission  of  %  percent,  for  acceptance  and  payment  of 
bills  on  the  amount  of  drafts  the  hank  might  draw  on  them,  and 
the  bank  were  to  allow  the  company  interest  at  5  per  cent. 
annum,  or  1  per  cent,  above  bank  rate  when  it  exceeded  5  percent. 
Then  the  Bank  of  Lima  were  to  be  under  obligation  to  cover  their 
drafts  within  ninety  days  after  the  dates  of  their  acceptances  in 
London,  with  other  bills  at  ninety  days'  sight  which  might  not  be 
.drawn  on  the  company.  The  credit  of  £100,000  to  be  always  in 
force  for  the  bank,  according  as  they  placed  the  company  in  funds 
for  the  amounts  they  might  have  drawn  against  them.  The  only 
doubt  which  seems  to  arise  upon  the  letters  forming  this  contract 
is  whether  the  ninety  days  were  to  run  from  the  acceptance  of  the 
bills  or  the  time  when  they  arrived  at  maturity.  These  trans  - 
tions  went  on  from  April,  1871,  till  March,  1875,  when  the  com- 
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pany  suddenly  stopped  payment,  and  there  was  no  delay  in  the 
appointment  of  a  liquidator.  It  appears  on  the  evidence  and  the 
correspondence  between  the  company  and  the  hank  that  though 
there  might  have  been  some  kind  of  complaint  occasionally  on  the 
part  of  the  company  as  to  the  quality  of  the  bills  sent  over 
by  the  bank,  those  complaints  were  rectified  *  and  no  ["*  644] 
serious  difficulty  arose,  so  that  it  may  be  fairly  said  that 
the  business  was  conducted  upon  the  basis  of  the  original  con- 
tract, with  satisfaction  to  both  parties,  and  there  was  no  substantial 
failure  on  the  part  of  either  to  fulfil  their  engagements. 

It  appears  that  at  the  time  of  the  failure  of  the  company  in 
March,  L875,  the  company  held  as  cover  to  its  acceptances  i!o7,000 
in  bills  and  cash,  which  were  afterwards  returned  by  the  liquida- 
tors to  the  agents  of  the  bank  with  the  sanction  of  the  Chief 
Clerk,  and  at  that  time  the  bank  were  creditors  of  the  company 
for  about  £-~.'.^7,,  and  they  have  be. mi  admitted  as  creditor-  for 
that  sum,  and  have  rei  sived  their  dividend  upon  it.  As  a  conse- 
quence of  the  stoppage  of  the  bank  the  acceptances  were  thrown 
back  dishonoured  upon  the  Lima  Bank,  and  what  I  have  now  to 
consider  is  the  efifecl  of  thai  dishonour. 

It  is  admitted  that  the  company  are  liable  for  all  the  bank 
claims,  except  those  charges  which  arc-  .ailed  re-exchange.  That 
is,  the  liability  is  admitted  as  to  all  the  claims  except  Eor  the  £10 
per  cent.  Now  it  has  been  argued  that  although  a  drawer  is  liable 
for  the  re-exchange,  or  what  is  substituted  for  re-exchange,  an 
ptor  is  not  bo  liable,  and  tins  is  supported  by  the  authority 
of  the  case  of  Woolsey  v.  Crawford,  2  Camp.  445,  and  Napier 
v.  Schneider,  12  East,  420;  but  it  is  said  that  those  two  ci 
are  overruled  by  the  authority  of  Walker  v.  Hamilton,  1  D.  G. 
V.  &  J.  602.  In  that  case  the  Lord  Chancellor,  in  referring 
to  Napier  v.  Schneider,  said  he  thought  if  a  fixed  sum  of  £10  per 
cent  had  been  asked  for  that  would  have  been  granted;  but 
id  of  that  an  uncertain  sum  to  be  fixed  by  the  master  was 
asked  for,  and  on  that  account  the  application  was  refused.  Then 
his  I,ord>hi]>  said,  in  speaking  of  the  case  of  Woolsey  v.  Crawford, 
that  it  v.  most  a    nisi   prius  decision,  and  the    point   there 

led  only  applied  to  the  re-exchange,  not  to  a  sum  which  was 
liquidated  and  which  could  h  n  easily  ascertained.     Bui 

to  that  nisi  priuscsme,  if  it  had  1 n  expressly  in  point,  he  should 

have  said  it  could  not  outweigh  the  solemn  decision  of  Francis  v. 
Rucker,  Amb.  671. 
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Now  I  cannot  accede  to  the  argument  that  a  drawer  is  under 

greater  liability  than  an  acceptor.     1  am  of  opinion  that 

[*  645]  the  *  primary  liability  is  in  the  acceptor.     The  liability  of 

the  drawer  is  secondary,   and  if  the  drawer  is  liable  so 

must  the  acceptor  be. 

The  first  case  in  which  the  acceptor  was  made  liable  is  that  ol 
Francisv.  Rucker.  There  it  was  shown  that  by  the  law  of  Pennsyl- 
vania a  bill  drawn  or  indorsed  there  on  persons  in  England  and 
protested  was  to  be  paid  to  the  holder  with  20  per  cent,  for  dam- 
ages. I iills  on  a  merchant  in  England  were  accepted  by  him.  He 
then  became  bankrupt  before  the  bills  were  due.  They  were  pro- 
tested for  non-payment,  and  the  drawer,  having  paid  the  money 
due  on  the  bills  and  the  20  per  cent,  to  the  holder,  was  permitted 
to  prove  both  under  the  commission.  Then  the  ease  of  Walker  v. 
Hamilton  shows  the  liability  of  an  acceptor.  A  drawer  of  bills  of 
exchange  in  Louisiana  upon  acceptors  in  London  was  held  to  be 
entitled  to  prove,  under  a  deed  of  arrangement  executed  by  the 
acceptors  upon  their  becoming  insolvent,  not  only  for  the  amount 
of  the  bills,  but  also  for  £10  per  cent,  upon  the  amount  in  lieu  of 
re-exchange,  which  by  the  law  of  Louisiana  he  had  been  obliged  to 
pay  to  the  holder  of  the  bills  on  their  return,  dishonoured  and  pro- 
tested for  non-payment  in  Louisiana.  But  I  think  the  ease  which 
governs  this  in  all  respects  is  Prehn  v.  Royal  Bank  of  Liverpool, 
L.  E.;  5  Ex.  92  ;  39  L.  J.  Ex.  41.  There  the  defendants,  who  were 
bankers  at  Liverpool,  imdertook  to  accept  the  drafts  of  the  plain- 
tiffs, who  were  merchants  at  Alexandria  and  Liverpool,  the  plain- 
tiffs undertaking  to  put  the  defendants  in  funds  to  meet  the  bills 
at  maturity,  and  the  defendants  receiving  \  per  cent,  for  the  accom- 
modation. Bills  were  accordingly  accepted  by  the  defendants,  and 
the  plaintiffs  duly  provided  the  defendants  with  funds  exceeding 
the  amount  of  the  acceptances.  Before  the  bills  became  due  the 
defendants'  bank  stopped,  and  they  gave  notice  to  the  plaintiffs 
that  they  would  be  unable  to  meet  the  bills.  The  plaintiffs  ar- 
ranged with  another  house  in  Liverpool  to  take  up  the  bills,  pay- 
ing 2\  per  cent,  commission,  and  they  were  also  obliged  to  pay  to 
the  bankers  the  expenses  of  protesting  the  bills  at  Liverpool  and 
Alexandria ;  and  had  also  to  incur  expenses  in  telegraphic  com- 
munications between  Liverpool  and  Alexandria.  The  decision 
was  that  the  acceptors  of  the  bills  were  liable  for  the 
[*  646]   *  commission  and   the  notarial  and  telegraphic  expenses 
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which  the  drawers  had  incurred.  Lord  Chief  Baron  Kelly  said, 
in  giving  judgment,  that,  according  to  general  principles,  where 
parties  entered  into  a  special  contract  they  were  entitled  in  case 
of  breach  to  recover  in  respect  of  any  damage  reasonably  flow- 
ing from  the  breach ;  he  was  of  opinion  that  the  expenses  incurred 
wm-e  reasonable,  and  the  plaintiffs  were  entitled  to  recover  the 
money  as  general  damage.  Baron  Bigott  in  his  observations  said 
he  regarded  the  amount  claimed  as  special  damages,  which  were  to 
be  measured  by  the  21-  per  cent,  which  the  plaintiffs  paid,  and  the 
other  actual  expenses  they  incurred. 

The  principle  there  decided  is  that  those  necessary  expenses 
incurred  by  the  drawer  of  a  bill  in  consequence  of  its  having  been 
<lishonoured  and  protested  by  the  acceptor,  the  drawer  is  entitled 
to  recover  from  the  acceptor.  Therefore  I  think,  on  tin-  authority 
of  that  case  and  the  other  cases  I  have  referred  to,  the  principle  is 
established  that  where  a  bill  is  dishonoured  the  drawer  is  entitled 
t>>  recover  from  the  acceptor  nut  only  the  amount  of  the  bill  and 
interest,  but  also  all  such  reasonable  amount  of  expenses  as  may 
have  been  caused,  by  the  dishonour,  including  the  expenses  of  re- 
exchange,  and  that  in  this  case  the  South  American  Company  is 
liable  for  what  has  been  reasonably  expended  by  the  Bank  of 
Lima. 

The  only  remaining  question  therefore  is  what  is  a  reasonable 
amount.  If  this  were  an  action  tried  at  law  the  cpiestion  of 
amount  would  necessarily  be  submitted  to  a  jury,  but  it  appears 
that  the  Bank  of  Lima  has  paid  £10  per  cent,  for  the  re-exchange, 
and  there  is  no  evidence  to  show  that  that  sum  is  in  any  manner 
unreasonable  ;  therefore,  in  my  opinion,  the  bank  is  entitled  to  have 
the  amount  of  their  claim  admitted  against  the  company. 

ENGLISH   NOTES. 

The  law  as  laid  down  by  the  above  ease  is  not  altered  by  the  1st  sub- 
section of  section  57  of  the  Bills  of  Exchange  Act  1882  ;  although  the 
amount  of  re-exchange  is  expressly  provided  for  (by  the  2nd  subsection) 
only  in  the  case  of  a  bill  dishonoured  abroad.  In  the  case  of  In  re 
Gillespie,  ex  parte  Robarts  (1885,  1886),  16  Q.  B.  D.  702,  5.5  L.  J.  Q.  B. 
131,  affirmed  18  Q.  B.  I).  286,  56  L.  J.  Q.  B.  74.  ir  was  held,  both  by 
the  Court  of  Queen's  Bench  Division  and  by  the  Court  of  Appeal,  that 
the  principle  of  the  ruling  case  and  of  the  case  of  Walker  v.  Hamilton 
(1860),  1  D.  G.  F.  Sc  J.  602.  the,,,  followed,  is  preserved  by  sect.  97 
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(2)  of  the  Bills  of  Exchange  Act  1882,  although  the  re-exchange  is  not 
expressly  provided  for  by  sect.  57  (1). 

In  the  event  of  a  bill  dishonoured  abroad,  and  for  which  a  party 
liable  is  sued  in  England,  the  measure  of  damages  as  laid  down  in  sub- 
section 2  of  sect.  57  of  the  Act  is,  in  effect,  that  which  is  explained  by 
Btles,  J.,  in  his  judgment  in  Suse  v.  Pompe  (1860),  8  C.  B.  (N. 
S.)  538,  565,  30  L.  J.  C.  P.  75,  78.  Briefly  the  explanation  is  this: 
The  bill  is  payable  in  Austria  (say  at  Vienna),  so  that  the  holder  is 
entitled  to  payment  at  Vienna  of  so  many  (say  1000)  florins.  It  is 
there  dishonoured.  The  holder  is  entitled,  as  against  the  party  (X) 
liable  in  England  to  as  much  English  money  as  would  have  enabled 
him  on  that  day  to  purchase  at  Vienna  1000  florins  and  the  expenses 
necessary  to  obtain  them  (say  10  florins  more).  The  simplest  way  for 
the  holder  (in  Vienna)  to  obtain  this  money  is  to  draw  on  X  a  bill  at 
sight  for  so  much  English  money  as  will  purchase  1010  florins  at  the 
actual  rate  of  exchange  on  the  day  of  dishonour.  The  whole  amount 
is  called  in  law  Latin  recambium,  in  Italian  ricambio,  in  French  and 
English  re-exchange.  If  X  accepts  and  pays  the  re-exchange  bill,  he- 
will  have  fulfilled  his  contract  of  indemnity;  if  not,  the  holder  sues 
him  on  the  original  bill,  and  will  be  entitled  to  recover  in  that  action 
what  X  ought  to  have  paid,  that  is  to  sa}^,  the  amount  of  the  re-exchange 
bill.  In  English  practice  the  re-exchange  bill  is  seldom  drawn;  but 
although  no  such  bill  is  actually  drawn,  the  theory  of  the  transaction  as 
above  described  settles  the  principle  on  which  the  damages  are  to  be 
computed. 

The  expression  u  re-exchange  "  has  been  sometimes  loosely  or  inac- 
curately used  to  signify,  not  (as  the  word  is  explained  by  Byles,  J.,  and 
used  in  sect.  57  (2)  of  the  Act)  the  whole  amount  of  the  damages  (exclu- 
sive of  interest),  but  the  excess  of  those  damages  above  the  amount  of  the 
bill,  and  the  charges  of  noting  and  protesting  (judgment  of  judicial  com- 
mittee in  Willans  v.  Ay  res  (1877),  3  App.  Cas.  133,  144,  47  L.  J.  P. 
C.  1,  at  p.  6,  and  see  judgments  in  the  above  mentioned  case,  Ex  parti 
Robarts,  passim).  In  Willans  v.  Ayres  the  question  was  raised,  but 
not  decided,  whether  a  custom  alleged  to  exist  in  the  Australian  Col- 
onies fixing  a  certain  percentage  in  lieu  of  re-exchange  (in  this  sense) 
and  other  charges,  and  in  variance  of  the  general  Law  Merchant,  could 
be  recognized  as  valid  in  a  Court  of  law.  It  appears  that  in  some 
countries  there  are  statutory  enactments  of  this  character.  In  Tobago, 
for  instance,  the  holder  of  a  bill  returned  there  dishonoured  may  de- 
mand as  damages  and  sue  for  a  fixed  percentage  in  addition  to  the 
amount  of  the  bill,  together  with  the  interest  and  the  expenses  of 
noting  and  protesting.  In  Kx  parte  Robarts,  supra,  it  was  admitted 
that  the  holder  of  the  bill  by  returning  it  to  Tobago  would  be  entitled 


R.  C.  VOL.  IV.]       SECT.  V.  —  LIABILITY    AMONGST   PARTIES.  575 

No.  43.  —  In  re  General  South  American  Company.  —  Notes. 

to  recover  from  the  drawer  the  fixed  percentage  of  £10  percent,  (which 
the  Court  of  Appeal  construed  to  mean  £10  per  cent,  on  the  amount 
remaining  due  at  the  date  when  the  action  was  brought  which  was  only 
part  of  the  amount  of  the  bill),  and  he  was  accordingly,  to  avoid  cir- 
cuity of  action,  held  entitled  to  recover  that  amount  from  the  indorser 
in  England.  Ex  parte  Eobarts,  Li  re  Gillespie  (C.  A.  1886),  18  Q.  B. 
D.  286,  5G  L.  J.  Q.  B.  74. 

AMERICAN   NOTES. 

The  principal  case  is  cited  in  2  Daniel  on  Negotiable  Instruments,  §  1449. 
But  this  author  says  (§  1450) :  "  But  in  this  country  the  decisions  generally  deny 
the  acceptor's  liability  "  (for  re-exchange).  •'  Our  view  is  this  :  If  the  drawee 
authorizes  the  bill  to  be  drawn  (which  is  a  virtual  acceptance  as  to  the  drawer 
who  draws  the  bill,  or  the  holder  who  takes  it  on  the  faith  of  the  authority). 
or  if  there  is  an  acceptance  when  the  bill  is  presented  for  acceptance,  the  ac- 
ceptor is  bound  for  all  damages,  including  re-exchange,  which  may  result  to 
the  drawer  immediately  from  the  dishonour  of  the  bill.  If  the  holder  sues  the 
drawer,  and  recovers  re-exchange,  the  acceptor  should  reimburse  him,  as  his 
own  default  occasioned  the  liability.  If  the  holder  sues  drawer  and  acceptor 
together,  the  acceptor  would  likewise  be  liable,  because  the  drawer,  on  paying 
the  amount,  would  immediately  have  a  claim  over  against  him.  And  even  if 
the  acceptor  should  be  sued  alone,  he  should  be  held  bound  for  the  re-exchange. 
We  can  see  no  philosophy  in  the  cases  which  hold  him  liable  only  when  he 
has  specially  instructed  the  drawer  to  draw  for  a  separate  valuable  considera- 
tion. His  liability  arises  out  of  his  contract  to  pay  the  bill.  A  precedent 
debt  is  a  valuable  consideration ;  and  if  he  accepts  to  pay  the  debt  in  a  par- 
ticular way,  he  should  bear  the  consequential  damages  which  his  default,  occa- 
sions," etc.  Supported  by  R'ggs  v.  Lindsay,  7  Cranch  (United  States  Sup. 
Ct.),  500. 

To  the  contrary,  Newman  v.  G'ozo,  2  Louisiana  Annual,  642  ;  Trammel!  v. 
Hudmon,  56  Alabama,  237;  Bowen  v.  Stoddard,  10  Metcalf  (Massachusetts), 
377.  In  the  last  case  the  drawer  was  allowed  to  recover  damages  of  the  accep- 
tor by  reason  of  "  the  relations  between  them,"  and  not  "  on  the  ground  that 
the  acceptor  as  such  is  liable  to  pay  damages  by  reason  of  his  acceptance." 
In  Louisiana  the  damages  are  fixed  by  statute.  Robert  v.  Com.  Bank,  13  Lou- 
isiana, 528  ;  33  Am.  Dec.  570.  So  in  Pennsylvania.  Watt  v.  Riddle,  8  AVatts, 
(Pennsylvania),  545, 

Of  text-writers  Chitty,  Bylcs,  Kent,  and  Edwards  argue  that  re-exchange 
is  not  recoverable ;  Thomson,  Parsons,  Bayley,  and  Kyd,  to  the  contrary. 
Sedgwick  and  Story  argue  that  the  acceptor  is  only  bound  therefor  when  he 
has  agreed  for  value  with  drawer  or  indorser  to  pay  the  bill.  What  better 
agreement  can  there  be  than  his  acceptance  ? 
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No.  44  — OVEKEND,   GUKNEY,   &   CO.  v.  ORIENTAL 
FINANCIAL  CORPORATION. 

ORIENTAL  FINANCIAL   CORPORATION    v.   OVEREND, 
GURNEY,   &    CO. 

(17th  July,  1874.) 

RULE. 

The  rule  as  to  discharge  of  a  surety  by  giving  time  to  a 
principal  applies  to  bill  transactions  according  to  the  real 

re  Kit  ions  of  the  parties,  notwithstanding  that  the  surety  is 
acceptor  of  the  bill  and  bo  prima  facie  is  the  party  prima- 
rily liable. 

Where  a  bill  is  drawn  and  accepted  for  the  accommoda- 
tion of  A.,  who  is  not  a  party  on  the  bill,  and  A.  obtains 
value  for  the  bill  by  depositing  it  with  X.  along  with  his 
own  guarantee  that  the  bill  will  be  paid  at  maturity;  and 
subsequently  X..  being  informed  that  A.  is  the  real  princi- 
pal debtor  in  the  transaction,  agrees  with  A.  without  the 
knowledge  of  the  acceptor  of  the  bill,  that  the  bill  shall  be 
held  over;  the  ordinary  rule  as  to  giving  time  applies,  to 
the  effect  of  discharging  the  acceptor. 

Overend..  Gurney,  &  Co.  v.  Oriental  Financial  Corporation. 
(Oriental  Financial  Corporation  v.  Overend,  Gurney,  &  Co.) 

L.  R.,  7  IT.  L.  348-36.3  (s.  C.  31  L.  T.  322). 

This    was    an  appeal   against    a    decree  of    Lord  Chan- 
[*  349]  cellor  * Ha.therley,   made   in   a   suit  which  the  pres 

respondents  had  instituted  against  the  present  appel- 
lants, in  order  to  restrain  these  appellants  from  prosecuting  an 
action  at  law  against  these  respondents  to  recover  the  amount 
of  four  bills  of  exchange,  on  which  the  names  of  the  respondents 
appeared  as  acceptors.  The  facts  of  the  case  are  set  forth  in 
detail  in  the  report  in  the  Court  below.  L.  E. ,  7  Ch.  142  :  41  L. 
J.  Ch.  342.  The  following  is  the  summary  of  them  necessary 
for  the  present  report. 
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James  McHenry,  who,  it  afterwards  appeared,  was  the  agent 
in  this  country  for  the  Atlantic  and  Great  Western  Kailway 
Company,  had  discount  dealings  with  Overend,  Gurney,  &  Co., 
and  in  June,  1864,  obtained  from  them  discount  for  bills  amount- 
ing to  £10,000,  drawn  by  Le'on  Lillo,  of  Paris,  on  and  accepted 
by  the  respondents.  These  bills  formed  part  of  a  series  of  bills 
to  a  much  larger  amount,  which  the  respondents  had  agreed  in 
like  manner  to  accept  on  receiving  a  commission  of  4  per  cent. 
These  bills  were  not  paid,  but  they  were  from  time  to  time. 
renewed,  and  Overend  &  Gurney  took  the  renewals.  On  the  9th 
of  January,  1866,  the  last  renewed  acceptances  of  the  respondents 
fell  due,  and  McHenry  gave  to  the  respondents  a  cheque  on  the 
appellants  for  £10,000,  and  the  respondents  then  accepted  four 
bills  of  exchange  for  £2000,  £2000,  £3000,  and  £3000.  These 
bills  were  drawn  on  the  respondents,  not  by  the  former  drawer, 
Le'on  Lillo,  but  by  Emile  Deschamps,  of  Paris. 

They  were  dated  the  22nd  of  January,  1866,  and  were  to 
become  due  three  months  after  date.  They  were  on  the  same 
day  deposited  by  McHenry  with  the  appellants,  and  he  gave  the 
appellants  a  written  guarantie  in  these  terms:  — 

"  City  Office,  23,  Throgmorton  Street,  E.  C. 
"Atlantic  and  Great  Western  Railway. 
•    "  5,  Westminster  Chambers,  Victoria  Street,  Westminster,  S.  W. 

"Losnox,  9th  January,  1866. 

"Messrs,  Overend,  Gurney,  &  Co.  (Limited). 

"GENTLEMEN,  — In  consideration  of  your  agreeing  to  discount 
the  hills  of  Emile  Deschamps  on  and  accepted  by  the  Oriental 
Financial  Corporation  (Limited),  for  £10,000,  due  as  per  list  at 
foot,  I  hereby  agree  to  guarantee  and  indemnify  you  from 
all  loss  *  that  you  may  incur  by  so  doing  :  and  in  the  [*  350] 
event  of  same  not  being  duly  paid  at  maturity.  I  hereby 
engage  to  pay  the  amount  of  said  bills  on  demand,  and  for  the 
above-mentioned  consideration,  T  hereby  give  the  guarantie  of 
the  Atlantic  and  Great  Western  Railway  Company  for  the  said 
bills  for  the  said  terms  and  conditions,"  &c.  Signed  by  W.  B. 
Ford  for  McHenry. 

The  list  of  the  bills  was  then  given.  .  They  were  all  to  fall 
due  (in  the  6th  of  April,   L866. 

In  the  course  of  March,  1866,  McHenry  had  some  interviews 

VOL.  iv   — :iT 


578  BILL   OF   EXCHANGE. 


No.  44.  —  Overend,  Gurney,  &  Co.  v.  Oriental  Fin.  Corp.,  L.  K.,  7  H.  L.  350,  351. 

with  Messrs.  Birkbeck  and  Henry  Edmund  Gurney  (managing 
the  business  of  Overend,  Gurney,  &  Co.  (Limited),)  with  whom 
he  had  other  money  transactions  to  a  large  amount,  and  he 
deposited  with  them  shares  of  the  Atlantic  and  Great  Western 
Railway  Company  to  the  amount  of  $445,000.  The  agreement 
that  was  then  arrived  at  between  the  parties  was  not  reduced  into 
writing,  and  was,  in  this  suit,  differently  represented  by  Messrs. 
Birkbeck  and  Gurney  on  the  one  hand,  and  by  McHenry  on 
the  other. 

The  bills  on  coming  to  maturity  on  the  6th  of  April  were 
dishonoured.  Notice  of  dishonour  was  given  by  the  appellants 
to  all  the  parties  whose  names  were  on  the  bills,  and  among  the 
rest  to  the  respondents,  whose  names  appeared  as  acceptors. 
On  the  9th  of  April,  Mr.  Farmer,  the  solicitor  of  the  respondents, 
called  at  Overend  &  Gurney 's  (Limited)  Bank,  and  informed 
them  that  the  bills  had  been  accepted  by  the  Financial  Corpora- 
tion for  McHenry's  accommodation  and  benefit,  and  must  be  paid 
by  him.  The  answer  that  Mr.  Farmer  received  was  that  the 
managing  director  would  see  Mr.  McHenry  in  the  course  of 
the  day. 

On  the  27th  of  April  McHenry  went  to  the  appellants,  who 
were  then  largely  in  advance  to  him,  and  had  a  meeting  with 
Mr.  Birkbeck  and  Mr.  Gurney.  McHenry  delivered  to  them 
bills  to  a  very  considerable  amount,  among  which  were  bills  on 
Lillo  for  £38,000,  and  an  agreement  was  come  to  between  the 
parties.  What  that  agreement  was,  occasioned  much  discussion 
in  the  cause,  but  the  Lords  in  their  judgments  adopted  ultimately 
the  statement  of  it  as  made  by  Mr.  Birkbeck,  which,  as  to  the 
four  bills  now  in  question,  was  to  this  effect :  "  That  the  said 
four  bills  for  £3000,  £3000,  £2000,  and  £2000  should  be  held 
over  during  the  currency  of  the  bills  on  Ldon  Lillo  for 
[*351]  £38,000  given  as  *  additional  security.  The  four  bills 
on  the  plaintiffs'  corporation3  were  then  unpaid  in  the 
hands  of  the  defendant  company,2  and  therefore  could  not  be 
retired  by  them." 

Both  companies,  the  Overend  &  Gurney  Company  and  the 
Financial  Corporation,  went  into  liquidation.  On  the  29th  of 
October,  1867,  payment  of  these  bills  was  demanded  by  the 
liquidators  of  the  Overend  &  Gurney  Company  from  the  liquidators 

1  The  present  respondents.  2  The  present  appellants. 
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of  the  Oriental  Financial  Ccaporation,  but  liability  on  them  being 
denied,  an  action  was  brought  by  the  appellants  in  February, 
18<38,  to  recover  the  amount.  In  March,  1868,  the  respondents 
filed  a  bill  in  Chan-eery  to  restrain  this  action,  on  the  ground 
that  they  were  mere  acceptors  for  accommodation  of  McHenry, 
and  that  he  was  the  principal  debtor ;  that  notice  of  those  facts 
had  been  given  to  Overend  &  Gurney,  who  by  their  arrangement 
•with  McHenry  of  the  27th  of  April,  1866,  made  after  such  notice, 
had  in  fact  released  them  from  all  liability  on  the  bills.  Evidence 
was  taken  on  both  sides,  and  in  June,  1871,  Vice-Chancellor 
Malins  made  a  decree  whereby  the  bill  filed  by  the  liquidators 
of  Ihe  Financial  Corporation  was  ordered  to  be  dismissed.  On 
appeal  to  Lord  Chancellor  Hatherley,  this  decree  was  reversed. ! 
The  case  was  then  brought  up  to  this  House. 

Sir  J,    Karslake,    Q.    C. ,   and    Mr.    Stewart   Ferrers,    for   the 
appellants  :  — 

The  respondents  were  the  acceptors  of  these  bills,  and  were 
therefore  prinaarily  laable  upon  them.  There  was  no  proof  what- 
ever that  they  were  merely  sureties,  and  there  had  been  nothing 
done  which  in  any  way  released  them  from  their  liability  as 
acceptors.  McHenry 's  name  was  not  upon  any  one  of  the  bills, 
so  that  he  was  not  directly  a  party  to  them.  His  deposit  of 
additional  security  with  the  holders  of  the  bills  was  nothing  but 
the  act  <s>f  one  who  was,  in  law,  a  stranger  to  the  transaction,  for 
the  benefit  of  those  who  were  parties  to  the  bills.  What  he  did 
therefore  could  have  no  effect  on  the  legal  rights  and  liabilities 
of  those  whose  names  were  upon  the  bills.  An  agreement  to  take 
additional  security  from  Lillo.  and  in  the  meantime  not 
to  sue  on  the  *  bills,  was  an  agreement  for  the  benefit  of  [*  352] 
the  acceptors  —  and  that  was  the  real  character  of  the 
arrangement  of  the  27th  of  April  —  and  could  have  no  effect  in 
releasing  the  original  acceptors  of  the  bills.  The  rights  against 
the  sureties  were  here  reserved,  and  where  that  was  done  even  a 
release  of  the  principal  would  not  operate  to  release  the  surety. 
The  arrangement  with  McHenry  was  a  mere  arrangement  for  the 
convenience  of  all  parties,  but  especially  of  the  acceptors.  It 
left  things  exactly  as  they  were  before.  Price  v.  Barker,  4  El. 
&  Bl.    760,   was   a  much   stronger  case  than  the  present.       The 

1  L.  R.,  7  Ch.  142,  in  a  note  to  which  the  previous  judgment  of  Vice-Chancellor 
Malins  is  given. 
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creditor  there  gave  to  the  principal  debtor  a  deed-poll  not  to  sue 
him,  but  thai  was  held  uot  to  1"'  a  release  but  only  a  covenant 
not  to  sue,  and  the  creditor  was  held  not  to  be  precluded  from 
suing  the  surety  in  respect  of  breaches  of  a  joint  bond  accruing 
before  t  he  execution  of  a  deed-poll. 

Even  on  the  assumption  thai  McHenrj  was  the  principal 
(though  nothing  on  any  of  the  documents  shows  him  t< 
there  was  no  arrangement  nol  to  sue  him;  there  was  merel; 
arrangement  that  it'  Lillo's  bills  were  paid  the  Financial  Corpora- 
tion should  not  be  sued.  That  was  a  benefit  conferred  on  that 
corporation.  Taking  additional  security,  which  Lillo's  hills 
were,  with  a  view  to  the  relief  of  that  corporation,  could  not 
release  it  from  it-  original  liability. 

There  was  no  real  notice  to  the  appellants  as  to  the  actual 
position  of  these  parties,  ■ — on  this  point  McHenry's  evidence  was 
not  in  accord  with  that  of  Messrs.  Birkbeck  and  Gurney, — hut 
even  if  there  had  been,  such  notice  being  conveyed  to  them  long 
after  they  had  taken  the  hills,  as  hills  accepted  by  the  respondents, 
they  could  not  have  their  original  rights  affected  by  it.  The 
appellants  were  indorsees  for  value,  and  even  after  notice  subse- 
quently given,  might  release  the  drawer  without  releasing  the 
acceptor.  Ex  parte  Graham,  5  De  G-.  M.  &G.  356.  The  liability 
of  the  acceptors  had  attached,  and  they  could  not  he  released. 
Oakley  v.  Pasheller,  4  CI.  &  F.  207;  10  Bli.  548,  was  not  in 
point,  for  there  the  original  creditor  had  himself,  with  a  full 
knowledge  of  all  the  facts,  given  time  to  the  original  dehtor. 
Nor  could  it  be  properly  argued  that  Oakley  v.  Pasheller,  4  CI.  & 
F.    207;    10  Bli.    548,  was  at  all   in  contradiction   to  Ex  parte 

Graham,  5  De  G.  M.  k  G.  356. 
[*353]       *Mr.    Cotton,   Q.    G,   and  Mr.   Jason    Smith,    for    the 
respondents  :  — 

Anything  which  releases  a  principal  from  his  liability  must 
release  his  surety  also.  It  is  said  that  here  time  was  given  to 
the  surety,  and  that  that  did  not  release  him.  The  fact  is  denied. 
The  agreement  not  to  sue  on  the  original  bills  till  it  was  known 
whether  certain  other  bills,  which  were  in  fact  substituted,  were 
paid,  was  an  agreement  to  give  time  to  the  principals  on  the  first 
bills,  and  that  agreement  was  made  with  McHenry,  and  fur  his 
benefit,  he  being  known  at  that  time  to  the  appellants  as  the  real 
principal  debtor.      This  case  falls  within  the  principle  of  Belshaw 
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v.  Bitsh,  11  C.  B.  191  ;  22  L.  J.  C.  P.  24,  where  the  taking  bills 
in  respect  of  a  simple  contract  debt  was  held  to  release  the 
original  debtor  on  the  contract,  the  original  creditor  havino- 
indorsed  the  bills  to  C.  D. ,  who,  as  the  holder  of  the  bills,  was 
entitled  to  sue  the  acceptor  of  them.  That  showed  that  the 
taking  a  bill  which  has  time  to  run  is  a  conditional  payment  of 
the  debt  in  respect  of  which  it  is  given,  and  that  was  what  had 
been  done  here.  The  bills  here  were  not  taken  as  additional 
security,  but  as  something  which  was  to  prevent  or  delay  suit 
on  the  other.  That  was  therefore  a  discharge  of  the  surety  on 
the  original  bills.  McHenry  was  to  pay  on  his  guarantee  if  the 
substituted  bills  were  not  paid,  and  on  that  condition  the  original 
bills  were  not  to  be  sued  upon.  That  was  a  giving  of  time  to  the 
principals  on  those  bills,  the  respondents  being  at  that  moment 
known  to  the  appellants  to  be  mere  sureties  upon  them.  And 
this  agreement  was  made  without  any  condition  that  could  reserve 
the  right  of  tin-  surety  against  the  principal. 

Sii  J.  Karslake,  in  reply. 

The  Lord  Chancellor  (Lord  Cairns)  :  — 

My  Lords,  the  bills  of  exchange,  out  of  which  the  proceedings 
in  this  suit  arose,  were  four  in  number,  and  amounted  in  value 
to  the  svim  of  £10,000;  and  1  will  ask  your  Lordships,  in  the 
fiist  place,  to  observe  the  position  of  the  persons  who  are  liable 
upon  the  face  of  those  bills  of  exchange.  In  form,  the  bills  of 
exchange  were  drawn  by  a  person,  apparently  a  native 
of  France,  of  the  *  name  of  Deschamps ;  and  they  were  [*  354] 
drawn  upon,  and  accepted  here  by,  the  Oriental  and 
Financial  Corporation.  The  bills  drawn  and  accepted  in  this 
way,  were  drawn  for  the  purpose  of  being  used  by  a  gentleman  of 
the  name  of  McHenry,  who  was  a  defendant  in  tin-  original  suit, 
and  who  appears  to  lie  the  agent  in  this  country  for  a  railway 
company  across  the  Atlantic,  and  these  bills  were  obviously 
drawn,  and  their  acceptance  was  obtained,  for  the  purpose  of 
having  the  lulls  used  in  the  financial  arrangements  of  that  trans 
atlantic  i  ail  way  company. 

My  Lords,  the  bills  bo  drawn  and  so  accepted  were  taken  to 
the  firm  of  tin;  Overend  &  Gurney  Company  for  the  purpose  of 
discount,  and  they  were  discounted  by  that  firm;  but  at  the  time 
of  the  discount,  and  along  with  it,  there  was  given  by  McHenry 
to  this    firm  a  guarantie,    to   the   wording  of    which  1   will   now 
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direct   your  Lordships'  particular  attention.      It  is  signed  by  a 
Mr.  Ford,  by  procuration,  for  McHenry,  and  addressed  to  Me 
Overend,  Gurney,  &  Co.     It  runs  in  these  words:   "Gentlemen, 
—  In  consideration  of  your  agreeing  to   discount   the  drafl 
Eniile  Deschamps  on,  and  accepted  by,  the  Oriental  Financial 
Corporation  (Limited)  for  610,000  due  as  per  list  at  foot,  1  h<  i 
agree  to  guarantee  and  indemnify  you  foi  all  loss  that  you  may 
incur  by  so  doing,  and  in  the  event  of  same  uot  being  duly  paid 
at  maturity,  I  hereby  engage  to  pay  the  amount   of  said  bills  on 
demand;   and   for  the  above-mentioned  consideration    I    hereby 
give  the  guarantie  of  '  The  Atlantic  and  Greal  Western  Railway 
Company  '  for  the  said  bills  for  the  said  terms  and  conditio]  - 
This  guarantie  was,  as  I  have  3tated,  given  to  Overend,  Guror.y, 
&  Co.  upon  the  occasion  of  the  discounting  ot  the  bills. 

Now  I  will  assume,  for  it  is  stated  by  the  directors  of  Overend, 
Gurney,  &  Co.  positively,  and  it  is  not  denied,  that  in  January, 
1866,  the  time  of  the  discounting  of  the  bills,  they  were  not 
aware  of  any  relationship  between  the  parties  to  the  bills  and 
McHenry  which  would  impart  to  them  the  knowledge  oi  McH< 
being  the  principal,  and  the  Financial  Corporation  Company 
being  the  surety.  But,  in  point  of  fact,  your  Lordships  find  that 
that  was  the  relationship  between  the  parties.  The  giving  of 
these  bills  of  exchange,  the  drawing  of  them,  and  the  acceptance 

of  them,  were  for  the  benefit  of  McHenry  and  his  prin- 
[*355]  cipals.      McHenry  was  *  bound  to  provide  the  funds  for 

the  payment  of  the  bills  as  between  himself  and  the 
acceptors;  and  the  relationship  of  principal  and  surety  plainly 
existed  between  the  parties. 

That  being  the  position  of  the  parties,  the  bills  of  exchange 
became  due  on  the  6th  of  April,  1866,  and  they  were  not  paid  at 
maturity.  Notice  of  this  fact  was  given  to  all  the  parties  con- 
cerned :  it  was  given  to  McHenry,  it  was  given  to  the  drawer, 
and  it  was  given  also,  although  that  perhaps  was  unnecessary,  to 
the  acceptors.  That  notice  was  given  apparently  about  the  9th 
of  April,  and  I  find  that  on  the  9th  of  April  the  persons  consti- 
tuting the  Oriental  Financial  Corporation  informed  Overend  & 
Gurney  of  the  exact  position  in  which  they  stood  as  to  McHenry. 
I  will  direct  your  Lordships'  attention  to  the  evidence  on  that 
point,  because  it  is  given  in  one  affidavit,  and  is  not  the  subject 
of  any  contradiction  or  of  any  dispute.      Farmer,  in  his  affidavit, 
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says:  *  On  the  0th  of  April  I  called  at  the  place  of  business  of 
Overend  &  Gurney;  I  saw  one  of  the  managing  directors  (whom 
I  believe  to  he  Mr.  Birkbeck),  and  after  stating  to  him  that 
certain  bills,  namely  the  bills  in  question,  bearing  the  acceptance 
of  the  plaintiffs  in  the  cause,  in  respect  of  which  Overend, 
Ourney,  &  Co.  had  claimed  payment  from  the  plaintiffs,  were 
accepted  by  the  plaintiffs  merely  for  the  benefit  and  accommoda- 
tion of  McHenry,  and  that  such  bills  ought  to  have  been  paid  or 
provided  for  by  him  at  maturity,  and  referred  the  defendant-. 
the  company,  to  him  with  respect  to  the  payment  of  the  said 
bills  of  exchange,  and  tin-  managing  director  informed  me  in  reply 
that  he  should  probably  see  McHenry  in  the  course  of  the  after- 
qooh  of  tli''  same  day."  Therefore,  my  Lords,  at  that  time, 
which  was  three  days  after  the  maturity  of  the  bills,  Overend, 
Gurney,  &  Co.  were  distinctly  and  clearly  informed  that,  upon 
and  in  respect  of  these  lulls,  the  Financial  Corporation  stood  in 
the  situation  of  surety  only,  and  that  the  person  primarily  liable 
to  provide  for  the  bills  was  McHenry. 

But  your  Lordships  will  observe  that  it  was  not  merely  a 
formal  intimation  of  this  kind  which  was  given  to  Overend, 
Ourney,  &  Co,  It  was  an  intimation  which  was  accepted  and 
acted  upon  by  them,  because  the  managing  director  stated  that 
he  intended  to  see  McHenry  on  the  same  day  upon  the 
subject;  and  your  Lordships  *  have  it  in  evidence  that  [*  356] 
from  that  day,  the  9th  of  April,  1866,  until  the  5th  of 
November,  1867,  no  application  whatever  on  the  subject  of  these 
lulls  was  made  to  the  Financial  Corporation.  Overend,  Gurney,  & 
Co.  seem  to  have  thoroughly  understood  the  position  in  which 
McHenry  stood  inward-  the  Financial  Corporation,  as  the  person 
who  was  bound  to  provide  for  the  payment  of  the  bills. 

Now,  my  Lords,  that  relationship  having  existed  between  the 
parties,  and  having  thus  been  clearly  brought  to  the  notici 
Overend,  Gurney,  &  On.,  your  Lordships  will,  I  think,  find  thai 
the  decision  of  this  case  will  turn  upon  a  very  short  examination 
of  certain  facts  which  took  place  upon  a  subsequent  day,  the 
27th  of  April,  1866.  On  that  day  there  was  a  meeting  between 
Mr.  McHenry  and  two  of  the  directors  of  Overend,  Gurney,  &  Co., 
Mr.  Gurney  and  Mr.  Birkbeck;  there  was  apparently  no  person 
else  at  the  meeting.  The  evidence  which  is  '_:iv<'ii  by  Mr. 
McHenry   upon    the    subject    of    what   passed   at   thai    meeting, 
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whether  from  confusion  of  mind  or  from  want  of  memory,  is  so 
vague,  and  obviously  so  inaccurate,  that  1  think  both  parties  at 
your  Lordships'  Bai   agreed  in  placing  no  reliance  upon  it;  and 

it  is  clearly  evidence  which  cannot  be  accepted  as  a  correct 
narrative  of  what  took  place.  On  the  other  hand,  the  evidence 
of  the  two  directors  of  Overend,  Gurney,  &  Co.    is  completely 

consistent  in  all  its  parts,  and  the  appellants  at  your  Lord- 
ships' liar  must  of  course  have  their  case  judged,  and,  indeed, 
are  content  to  have  their  case  judged,  by  the  statement  that  those 
two  gentlemen  give  as  to  what  took  place  upon  the  day  in 
question. 

Now  what  is  stated  by  these  gentlemen  may  be  taken  from  the 
affidavit  of  one  of  them,  tin1  affidavit  of  .Mr.  Birkbeck,  who  says  :  "  I 
deny  the  following  statement  contained  in  the  10th  paragraph  of" 
McHenry's  answer,  — "  namely,  that  '  it  was  also  agreed  between 
me  '  (meauing  McHenry)  '  and  the  managing  directors,  that  in 
consideration  of  such  deposit  the  defendants  should  retire  the 
four  bills  of  exchange  for  £3000,  £3000,  £2000,  and  £2000 
accepted  by  the  plaintiffs  as  aforesaid,  and  also  (to  the  best  of 
my  recollection  and  belief)  the  acceptance  for  £.3000  re-discounted 
by  the  defendants,  the  company,  for  the  Joint  Stock  Discount 
Company  as  aforesaid,'  or  that  it  was  agreed  between  James 
McHenry  and  me  this  deponent  to  any  such  or  the  like 
[*  357]  effect. "  Your  Lordships  will  *  observe  that  Mr.  Birkbeck 
denies  a  statement  which  had  been  made  by  McHenry, 
and  then  he  replaces  that  statement  by  his  own  narrative  of  what 
was  done.  He  says:  "I  say  that  the  agreement  was  that  the 
said  four  bills  for  £3000,  £3000,  £2000,  and  £2000  should  be 
held  over  during  the  currency  of  the  said  bills  on  Le'on  Lillo  for 
£38,000  given  as  additional  security.  "  Xow  it  is  admitted  upon 
all  sides  that  on  this  day  there  were  given  to  Overend,  Gurney,  & 
Co.  by  McHenry,  these  bills  of  Le'on  Lillo  for  the  amount  of 
£38,000.  Those  bills  were  drawn  by  Ldon  Lillo,  but  not  accepted. 
And  it  is  also  admitted  that  certain  other  arrangements  were 
made  at  the  same  time  which  resulted  in  a  part  payment  of  the 
demand  which  Overend,  Gurney,  &  Co.  had  against  McHenry. 

And,  my  Lords,  I  cannot  do  better  than  read,  in  connection 
with  this  affidavit  which  I  have  last  read,  another  statement 
from  the  same  gentleman,  Mr.  Birkbeck,  joining  in  that  relation 
with  Mr.  Gurney.      On  the  27th  of  April,  1866,  McHenry  "  being 
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unable  to  take  up  the  last-mentioned  bills  as  well  as  others  which 
the  defendants  held  unpaid,  proposed  to  us  that  the  defendant 
company  should  discount  £6000  acceptances  of  Bailey  Brothers, 
due  on  the  12th  of  August,  1866,  against  which  they  had  made 
an  advance  of  £5000,  and  apply  the  margin  of  £1000  towards 
payment  of  the  said  bills  for  £2000,  £2000,  £3000,  and  £3000 ; 
and  he  gave  to  us,  on  behalf  of  the  defendant  company,  drafts 
drawn  by  Leon  Lillo  upon  the  Bank  of  London,"  but  not  then 
accepted,  fox  the  balance. 

Therefore,  what  your  Lordships  find  is  that  the  sum  of  £1000 
was  applied,  as  far  as  it  would  go,  in  part  payment,  and  these 
Lillo  drafts  Mere  given  for  the  balance.  The  explanation  of  the 
giving  of  those  drafts,  and  the  narrative  of  what  accompanied  the 
giving  of  them,  i-^  to  be  found  in  the  second  affidavit  of  Mr. 
Birkbeck,  which  I  read  first:  "the  agreement  was  that  the  said 
four  bills,"  for  the  £10,000,  "should  be  held  over  during  the 
currency  of  said  bills  on  Leon  Lillo  for  £38,000  given  as  addi- 
tional security.  :'  Now,  my  Lords,  what  is  the  meaning  of  these 
words  which  really  must  be  taken  as  the  narrative,  agreed  between 
the  parties,  of  what  took  place?  "What  is  the  meaning  of  the 
wind-,  it  was  agreed  that  the  £10,000  bills  "  should  be 
held  over  during  the  currency  *  of  the  bills  on  Leon  Lillo  [*  358] 
for  £38,000  ?  "  If  those  words  mean  that  the  agreement 
between  McHenry  and  Overend,  Grurney,  &  Co.  was  that  the  bills 
for  c£l0,000  should  not  be  put  in  suit  as  against  the  parties  to 
the  bills,  namely  the  acceptors  and  the  drawer,  but  that  Overend, 
Gurney,  &  Co.  should  be  left  perfectly  free  to  proceed  against 
McHenry  upon  his  guarantee,  then  I  should  lie  decidedly  of 
opinion  that  there  was  nothing  in  an  agreement  of  that  kind  which 
in  any  way  discharged  the  sureties  for  the  debt,  but  that  the 
creditor  remaining  at  liberty  to  sue  the  principal  debtor,  there 
was  nothing  in  the  transaction  of  which  the  sureties  could  com- 
plain. But,  on  the  other  hand,  if  the  meaning  of  these  words  is 
that  the  agreement  was  that  no  proceeding  should  be  taken  either 
upon  the  lulls  or  upon  the  guarantie  given  for  the  payment  of 
the  bills,  then  it  appears  to  me  that  the  agreement  would  be  one 
entered  into  to  sue  neither  principal  nor  surety,  but  entered  into 
at  the  instance  not  of  the  surety  but  of  the  principal,  and  was 
therefore  one  that  would  be  open  to  all  the  vice  of  an  agreement 
to  give  time  to  the  principal  debtor. 
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I  must,  my  Lords,  repeat,  what  is  the  meaning  of  these  words  ? 
In  point  of  fact,  the  names  upon  the  bills  of  exchange  no  doubt 
were  the  names  only  of  the  drawer  and  of  the  acceptors ;' but,  as 
I  have  just  now  observed  to  your  Lordships,  there  cannot  be  a 
doubt  that  these  bills  were  discounted  by  Overend,  Gurney,  &  Co. , 
not  merely  upon  the  faith  of  the  names  upon  the  bills,  of  the 
drawer  and  the  acceptors,  but  upon  the  faith  of  that  guarantie 
which  I  have  already  read.  For  if  not,  for  what  purpose  was 
that  guarantie  given,  and  what  is  the  stipulation  in  that  guarantie, 
"  I  agree  to  indemnify  you  for  all  the  loss  that  you  may  incur  by 
discounting  the  bills,  and,  in  the  event  of  the  same  not  being 
duly  paid  at  maturity,  I  engage  to  pay  the  amount  of  the  bills  on 
demand?"  My  Lords,  to  all  intents  and  purposes,  as  regarded 
Overend  &  Gurney,  McHenry  was  exactly  in  the  same  position  as 
to  those  bills  as  if  his  name  had  been  found  upon  the  bills  as  a 
party  to  them.  He  had  promised  to  pay  them  on  demand  when 
they  had  reached  maturity.  Although  he  had  given  that  promise 
not  upon  the  face  of  the  bills  but  upon  a  collateral  writing,  to  all 
intents  and  purposes  he  was  bound  by  whatever  might  be  the  fate 

of  the  bills, 
f  *  359]  *  I  therefore  repeat  that,  when  your  Lordships  find  that 
the  agreement  which,  it  is  admitted,  was  corne  to,  not  at 
the  instance  of  the  sureties  of  the  bills,  not  at  the  instance  of  the 
Financial  Corporation,  nor  of  Deschamps,  but  at  the  instance  of 
McHenry,  and  that  during  this  long  period  of  eighteen  months  to 
which  I  have  referred  the  sureties  were  taking  no  steps  to  shelter 
themselves  from  proceedings  under  the  bills,  but  the  only  person 
who  was  taking  proceedings  to  prevent  the  bills  being  put  in  suit 
was  McHenry,  and  that  there  was  obviously  an  important  end  to 
be  gained  by  McHenry,  just  as  much  with  regard  to  himself  as 
with  regard  to  the  parties  to  the  bills,  — namely,  that  the  trans- 
atlantic railway  company  should  not  have  its  credit  endangered 
by  proceedings  being  taken  against  him,  its  agent;  when,  I  say; 
your  Lordships  consider  those  circumstances,  it  appears  to  me 
that  y<»u  cannot  do  otherwise  than  arrive  at  the  conclusion  that 
the  agreement,  which  clearly  was  everything  to  him,  that  the 
bills  should  bo  held  over  during  the  currency  of  the  bills  of  Le'on 
Lillo,  was  an  agreement  that  no  proceedings  should  be  taken  in 
respect  of  those  bills  either  against  McHenry  or  against  the 
Financial  Corporation  Company. 
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And,  niy  Lords,  I  venture  to  think  that  if,  after  that  agree- 
ment was  entered  into,  any  proceedings  had  been  taken  against 
McHenry  upon  the  guarantie,  it  would  clearly  have  been  open  to 
McHenry  to  defend  himself  against  any  such  proceedings  by 
alleging  (whether  lie  would  do  it  in  the  shape  of  a  legal  plea  <>r 
an  equitable  plea,  by  a  defence  in  a  Court  of  Law  or  by  proceed- 
ings in  a  Court  of  Equity,  it  is  unnecessary  to  consider)  that, 
whereas  the  guarantie  was  a  guarantie  that  he  would  pay  the 
amount  of  the  bills  on  demand  when  the  bills  reached  maturity, 
the  holders  of  those  bills  had,  at  his  instance,  agreed  to  defer 
taking  any  proceedings  upon  them,  and  had  agreed  that  the  bills 
should  be  held  over  during  the  currency  of  the  Le"on  Lillo  bills. 
My  Lords,  I  need  not  point  out  to  your  Lordships  that  that  was 
a  perfectly  valid  agreement.  It  was  an  agreement  for  good  and 
valuable  consideration,  and  the  only  question  which  can  arise  is 
as  to  the  construction  of  those  words  to  which  I  have  referred. 
In  my  opinion,  the  agreement  to  hold  over  the  bills  had  the  effect 
of  protecting  during  the  continuance  of  that  agreement 
both  the  parties  *  whose  names  were  on  the  bills,  and  also  [*  360] 
McHenry  himself,  from  any  proceedings. 

Xow,  my  Lords,  it  is  said  that  this  case  was  not  sufficiently 
alleged  in  the  pleadings.  It  appears  to  me  that  it  was  the  sup- 
position of  the  plaintiffs,  when  the  bill  was  first  filed,  that  the 
effect  of  what  was  done  on  the  27th  of  April  was  at  once  to  put  an 
end  to  the  £10,000  bills  by  an  arrangement  under  which  the  Lillo 
bills,  and  other  securities,  were  accepted  as  payment.  It  was 
found  out,  as  the  suit  proceeded,  that  that  was  not  the  view- 
taken  by  Overend,  Gurney,  &  Co.,  although  it  was  the  view  of 
McHenry,  as  to  what  took  place  on  the  27th  of  April.  On  the 
other  hand,  Overend,  Gurney,  &  Co.,  through  their  directors, 
alleged  that  what  took  place  was  not  an  agreement  to  terminate 
the  bills,  or  to  pay  the  bills,  but  an  agreement  to  hold  over  the 
bills  in  the  way  I  have  described.  Thereupon  the  bill  was 
amended  in  a  manner  which,  although  it  may  be  criticised  as 
somewhat  curt  and  bare  in  the  allegation,  is,  as  it  appears  to  me, 
sufficient  for  the  purpose  in  view.  "  The  plaintiffs  charge  that 
even  if  the  agreement  was  such  as  the  defendants,  the  company  " 
(that  is,  Overend,  Gurney,  &  Co.),  "allege,  the  defendants,  the 
company,  at  the  time  they  made  the  same,  well  knew  that 
the  plaintiffs  were  sureties  only  for  James  McHenry,   and  that 
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the  defendants,  the  company,  by  giving  Lime  to  James  McHenry 
without  their  privity  of  consenl  for  the  payment  of  the  Baid  In  li- 
nt exchange,  bave  released  the  plaintiffs  from  all  Liability  to  pay 
the  same. " 

Then,  my  Lords,  it.  was  said  that  the  knowledge  thai  the 
Financial  Corporation  was  surety  was  not  obtained  by  Overend, 
Gurney,  &  Co.  until  after  the  bills  became  due;  and  inasmuch  as 
the  contracl  arising  out  of  and  connected  with  the  hills  was  made 
before  Overend,  Gurney,  &Co.  had  any  know]  that  surety- 

ship, their  rights  and  their  powers  of  proceeding  undei  that  con- 
tract ought  nol  to  he  interfered  with  in  consequence  of  knowledge 
subsequently  obtained.  My  Lords,  it  appears  t"  me  ti. 
the  case  which  was  referred  t"  at  the  Bar,  decided  bj  your  Lord- 
ships' Bouse,  that  of  Oakleyv.  PasMler,  4  CI.  a  !■'.  207,  it  is 
impossible   to  contend,   it   after  ;i   right   < •  i   action  i  ;<>  a 

creditor  against  two  or  more  persons,  he  i-  .  that 

[*361]  one  .if  them  is  a  surety  *only,  an  I  after  th  jives 

time  to  the  principal  debtor  without  the  consent  and 
knowledge  of  the  surety,  that  under  those  circumstances  the  rule 
as  tn  the  discharge  of  the  surety  does  not  apply. 

My  Lords,  it  was  then  said  that  at  all  events  you  must  read 
the  statement  made  by  Mr.  Birkbeck  a-  to  the  agreement  that 
was  come  t<>,  as  if  it  implied  that  all  the  rights  were  reserved  by 
the  agreement  against  the  surety;  and  that,  inasmuch  as  the 
words  with  regard  to  the  Lillo  hills  are  that  they  were  given  "  as 
additional  security,"  the  giving  of  additional  security  due-  not 
discharge  in  any  way  the  surety. 

My  Lords,  it  is  quite  true  that  the  giving  of  additional  security 
will  not  of  itself  discharge  a  surety  ;  but  if  the  additional  security 
is  given  upon  a  contract  to  give  time,  in  consideration  of  this 
giving  of  the  additional  security,  then  time  given  under  tl 
circumstances,  apart  from  the  consent  of  the  surety,  is  a  disch  .  _ 
of  the  liability  of  the  surety.  I  cannot  find  in  the  words  which 
I  have  read  any  reservation  of  right  whatever  as  against  the 
surety.  If  I  am  right  in  the  construction  which  I  have  put  upon 
it,  it  is  a  voluntary  agreement  entered  into  with  McHenry  to  sue 
no  person  at  all  for  the  period  of  time  mentioned.  If  that  is  so, 
it  is  an  agreement  not  to  sue  the  surety,  and  there  is  no  reserva- 
tion of  right  as  against  that  surety. 

My  Lords,  I  certainly  think  that  the  conclusion  at  which  the 
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late  Lord  Chancellor  arrived  in  this  case  is  entirely  correct, 
and  I  therefore  submit  to  your  Lordships  that  the  appeal  should 
be  dismissed  with  costs. 

Lord  Chelmsford  :  — 

My  Lords,  the  only  question  in  this  case  is  one  entirely  of 
fact,  which  is,  whether  the  agreement  by  Overend,  Gurney,  &  Co. 
with  Mr.  McHenry  to  hold  over  the  bills  upon  which  he  was  the 
principal,  and  the  respondents  the  sureties,  during  the  currency 
of  the  bills  drawn  by  Lillo,  involve  a  giving  of  time  to  the 
principal  '  The  agreement  ie  proved  by  Mr.  Birkbeck,  one  of  the 
appellants,  who  states  that  the  agreement  was  that  the  four  bills 
sin. aid  be  held  over  during  the  currency  of  the  said  bills 
on  Le"on  Lillo  fox  '  638,000  given  as  additional  security.  [*362] 
During  the  course  of  the  argument  I  certainly  entertained 
very  great  doubl  as  to  what  was  the  construction  of  this  agree- 
ment; but,  upon  consideration,  I  am  disposed  to  agree  with  the 
view  which  has  been  taken  by  my  noble  and  learned  friend  on 
the  woolsack,  that  it  amounted  to  this, — that  they  would  not, 
during  the  currency  of  Lillo's  bills,  place  McHenrj  in  the  position 
of  being  sued.  That  beings,,,  it  is  quite  clear  that  it  was  a  giving 
time  to  the  principal;  and  upon  this  short  ground  I  agree  with 
my  noble  and  learned  friend  that  the  decree  of  the  Lord  Chan- 
cellor ought  to  be  affirmed. 

Lord  <  I'Hagan  :  — 

I  can  add  nothing  material  to  the  reasoning  by  which  my  noble 
and  learned  friend  on  the  woolsack  has  sustained  an  opinion  with 
which  I  concur.  The  question  is  a  shorl  and  a  clear  one.  It  is 
a  question  as  to  the  construction  of  a  contract  contained  in  a  very 
few  words,  and  is  presented  to  as  without  any  obscurity  arising 
from  a  conflict  of  evidence.  It  seems  to  me  a  case  without  diffi- 
culty in  law,  or  doubt  as  to  facts. 

The  matter  stands  simply  thus:  Mr.  McHenry,  the  person  who 
entered  int<>  the  contract,  had  an  interest  in  it.  either  on  his  own 
account  or  for  those  whomi  he  represented,  the  Atlantic  and 
Western  Railway  Company.  He  came  to  make  the  contract 
and  to  settle  its  terms,  and  by  him  it  was  made  accordingly.  In 
entering  into  that  contract  he  procured  the  making  of  it  for  good 
consideration.  He  gave  additional  security,  and  upon  his  giving 
it,  the  parties  with  whom  he  dealt  agreed  that  they  would  not, 
for  a  certain  period,  sue  upon   the  bills   which   were  at  that  time 
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in  circulation  and  in  their  hands.     I  think  il  clear,  undei 
circumstances,  thai  the  agreement  was  nol  to  have  a  merel)  limited 
effect,  protecting  only  the  persons  who  had  become  .  hut 

that  according  to  the  intention  of  the  parties  it  wat  pend 

all  action   upon  the  bills,   or  in   relation   t"  them,   directlj    or 
indirectly,   for  the  period  during  which  it   was  to  operate. 

Such  being,  as  I  conceive,  the  meaning  of  the  conti 

to  me  that  il   would  have  been  a  complete  breach 
63]  between   'Overend,  Gurney,  &  Co.  and  Mi    McHenry  ii', 
during  the   period  of  the  currency  of  the  bills  held  by 
the  plaintiffs,  the)  had  taken  an)  step  whatevei   foi  the  pui 
of  obtaining  payment.      I  think,  also,  that  it  the  guarantee  t" 
which  m\  noble  and  learned  friend  on  the  woolsack  has  i 
had  been   sued   upon  at  any  time  during   that  period,   it   w 
have  been  impossible  to  enforce  thai  guarantie,  or  to  encount 
defence  which  might  have  been  presented  eithei   in  the  shape  of 
an  equitable  suit    or  a   plea  at   law,   relying  on    tl  that 

there  had  been,  foi  good  consideration,  a  contract  to  suspend  any 
action  for  the  recover)  oi  the  money  affected  bj  the  guarantie. 

1  am,  therefore,  of  opinion  that  the  judgment  of  the  Lord 
Chancellob  ought  to  be  sustained. 

Order  appealed  from  affirmed,  and  appeal  dismissed  with 

ENGLISB    NOT!  - 

The  application,  by  analogy  of  the  law  <>f  principal  and  surety  t  >  the 
ordinary  relations  between  the  parties  to  a  bill,  will  be  found  further 
considered  in  the  next  ruling  case,  No.  45,  Duncan,  Fox,  &  Co.  v. North 
and  South  Wales  Bank,  at  p.  591  et  seq.,post.     The  to  giving 

time  relating  to  principal  and  surety  generally  will  be  considered  under 
the  title  "Principal  and  Surety." 

AMERICAN    NOTES. 

The  holder  of  a  note  extending  the  time  of  payment  to  the  maker,  by  con- 
tract upon  sufficient  consideration,  discharges  an  apparent  maker  whom  he 
knows  fco  be  a  surety,  and  who  did  not  consent  to  the  extension.  Line  Rock 
Bank  v.  Mallett,  M  Maine.  547:  56  Am.  Dec.  673. 

But  -that  t lie  holder  who  expressly  and  clearly  reserves  his  rights  against 
an  indorser  after  the  tatter's  liability  has  K^n  fixed,  or  after  he  lias  waived 
demand  and  notice,  may  then  require  payment  of  the  indorser.  i<  well  sett 
Bigelow  on  Bills  and  Notes,  p.  <i:>7.  citing  the  principal  case:  Panne!!  v.  Me- 
Mechen,  4  Harris  <x  Johnson  (Maryland).  474  :  Sohier  v.  Loring,  6  dishing 
(Massachusetts),  537  :  Morse  v.  Huntington,  40  Vermont,  48S ;  Hagey  v.  Hill, 
75  Pennsylvania  State.  108  :  15  Am.  Rep.  583. 
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No.  45.  —  DUNCAN,   FOX,  &   CO.   v.  NORTH    AND   SOUTH 

WALES    BANK 
(ii.  l.   L880.) 

RULE. 

The  indorser  of  a  bill  which  has  been  dishonoured,  who 
has  received  due  notice  of  dishonour,  is  in  a  position  so  far 
analogous  to  that  of  a  surety  that  lie  is  entitled  to  the 
benefit  of  any  securities  deposited  with  the  holder  by  the 
acceptor,  being  the  principal  debtor  on  the  bill. 

Duncan,  Fox,  &  Co.  v.  North  and  South  Wales  Bank. 
6  App.  Co.  I-SS  (-.  c.  50  L.  .1.  Ch  355;   W  1..  T.  "06;  29  W,  R.  768). 

Tlif  t\v<»   firms  of  tlif   appellants   carried   on  business  at  [2] 
Liverpool  a-  merchants.     They  were  not  connected  together 
in  business,  but  tin-  transactions  «>f  both  with  the  Radfords  were 
exactly  <»f  the  .same   kind.      It   will  he  sufficient   to   refer   to  one 
alone. 

Radford  a-  Smis  were  millers  and  corndealera  at  Liverpool, 
tli''  firm  consisting  really  of  Samuel  Collins  Radford  ami  .lames 
Radford 

The  Radfords  were  not  strictly  tin'  customers  of  the  North  anil 
South  Wales  Bank,  but  had  opened  a  discount  account  with  it, 
ami  were  indebted  t<»  it  in  respect  of  discounts  of  hills  of  exchange. 
This  discount  account  was  considerable. 

On  tic  1st  of  December,  1874,  Samuel  Collins  Radford  deposited 
with  the  hank  certain  deeds  of  freehold  property  belonging  t<> 
himself,  for  the  purpose  of  securing  payment  of  the  amount  then 
due,  ami  to  become  due,  on  discounts,  from  his  firm  to  the  hank. 
Tie-  deposit  was  effected  by  two  memorandums,  one  of  which,  exe- 
cuted by  Mr.  S.  Collins  Radford  alone,  stated  that  the  deposit  was 
made  "in  pledge  t<>  Becure  to  the  said  hank  the  balance,  for  the 
time  being,  owing  t<>  the  said  hank  by  my  firm  of  Samuel   Radford 

>ns  fur  discounts  ami  advances,  and  for  all  other  mone; 
in  ot  fur  which  said  firm,  whether  alone,  or  jointly  with  *anv   [*  3] 
other  person  <>r  persons,  were,  ot  might,  from  time  to  time 
thereafter  he  or  become  indebted  or  liable  on   their  account,  or 
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which  the  said   bank   might  at  any  time  claim  against   the 
firm."    The  second   memorandum    relating   to  other   propert)    of 
s.  ( '.  Radford  was  in  a  similar  form. 

In   November,  L875,  Duncan  &  Co.,  through  theii  broke]     M 
well  \  Co.,  sold  to  s.  ( '.  Radford  &  Co.  a  cargo  of  wheat  <  ■   Bima 
for  cash  after  delivery.     Part  of  the  price  was  paid  in  cash,  but 
James  Radford  applied  to  Mr   Duncan  to  tak<-  the  acceptance 
Radford  and  Sons  for  the  residue.     Duncan  at   first  declined  to  do 
bo,  on  which  James  Radford  Baid,"You  bank  with  the  North  & 
South  Wales  Bank,  if  you  go  there  you  will  find  it  will  be  all  right 
with  our  bills,"  to  which    Duncan  answered,  "If  the  bank  will 
accept  those  hills  without  our  indorsement,  then  I  can  oblige  you." 
Mr.  Duncan  went  to  the  hank  and  saw  the* manager,  who  declined 
to  discount  the  bills  without  the  indorsement  of  Duncan  £  I 
in"  that  it  was  contrary  to  all  banking  customs  to  discount  bills 
for  any  one  who  did  not  indorse  them  ;  he  added  that  he  did  not 
think  that   Duncan  >v  Co.  would  incur  more  than  a  mere  nominal 
responsibility  by  making  the  indorsement,  —  or  something  to  that 
effect     Mr.  Duncan  thereon  informed   Radford  that  he  would 
-cut   to   take    the  bills,  which   he  did,  and    then   indorsed  them 
ami  handed  them  to  the  hankers,  wlm  discounted  them,  1 1 
the  amount  to  the  credit  of  Duncan  &  Co.     At  that  time   D 
a  Co.  had  no  knowledge  that  the  hanker-  held  any  securities  from 
Radford.     In  January,  1876,  before  any  of  the  hill-  became  due, 
Radford  &  Sons  stopped  payment     When  the  hill-  became  due 
they   were   presented  for  payment;  they  were  dishonoured,  and 
Duncan  &   Co.  became   liable   to  the   bankers   for  the  amount?. 
They  received  formal   notice  of  the  dishonour,  and  a  demand  <»f 
payment     There  were  other  hills  of  Radford  &  Co.  held  by  the 
hankers  under  similar  circumstances   on  which    Robinson   & 
were   indorsers,  all   of  which  became   due   between    the  22hd    of 
February  and  the  27th  of  March.     On  the  24th  of  February,  1 
Radford  &    Co.    executed  a  deed  of  inspectorship.     The  hankers 
made  the  property  deposited  with  them  available  for  tin-  pui 
of  covering  their  claims,  and  if  the  hills  in  question  were  not  in- 
cluded in  the  general  balance,  that  balance  would  he  satisfied 
[*4]  *but  if  they  were  included  in  it,  the  hankers  would  still  be 
creditors  of  Radford  &  Co.  upon  the  bills.     Messrs.  Duncan 
&   Fox  admitted  their  liability  on  the  bills;  but  (having  in  the 
meantime  heard  of  the  securities  held  by  the  bankers)  contended 


VOL.  IV.]      BEOT.  V.  —  LIABILITY    AMONGST   PARTIES.  593 

No.  45.  —  Duncan,  Fox,  6c  Co.  v.  North  and  South  Wales  Bk..  6  App.  Cas.  4,  5. 

that  they  were  entitled,  in  calculating  the  amount  due  upon  the 
bill?,  to  the  benefit  of  tl  urities,  for  that  they.  Duncan  & 

being  merely,  as  between  themselves  and  the  bankers,  sure- 
ii  the  bills,  they  were  entitled  to  the  indemnity  afforded  by 
the  securities  which  the  principals  od  the  bills,  Radford  &  Co.,  had 
placed  in  the  hand-  of  the  bankers. 

The  appellant-,  after  coming  to  a  knowledge  that  the  bankers 
held  securities  to  cover  discount  and  balances,  applied  to  them  to 
realize  these  securities  and  apply  the  proceeds  in  payment  of  the 
amounts  due  on  the  bills,  or  to  render  to  the  appellants  an 
unt  «>f  what  was  due  from  Radford  &  Sons,  and,  on  payment 
of  the  same  by  the  appellants,  to  transfer  to  them  the  securities 
for  the  same  amount  remaining  in  their  hand-  Balfour,  William- 
son, &  Co.,  and  the  other  unsecured  creditors,  claimed  to  have  the 
securities  paid  ovei  to  the  inspectors  foi  general  distribution  under 
the  deed.  The  bankers  declined  of  themselves  to  adopt  either 
claim,  and  required  the  direction  of  a  Court 

An  action  was  thereuj brought  by  Duncan  &  Co.  in  the  Chan- 
cery Court  of  the  County  Palatine  of  Lancaster,  to  determine  this 
question.  Messrs.  Balfour,  Williamson,  &  Co.,  creditors  of  the 
Radfords,  were  joined  as  defendants  representing  the  creditors  in 
i  l]  The  Vn  i:-<  H  w<  :  LLOB  I  Mr.  I.i  i  i  le)  on  the  LOth  of  Ma)  , 
1878,  decided  in  favour  of  the  claim  made  by  Duncan  &  <  !o  The 
decree,  dated  the  28th  of  May,  L 878,  declared  that  the  appellants 
wore  -in  :  the  payment  by  the  Radfords  of  the  balance  due 
in  respect  of  the  bills  held  by  the  bankers,  and  that  the  equitable 

mortgages  of  the  Isl  of  l» mber,  1 874,  extended  to  such  bills  of 

exchange  and  to  all  other  acceptances  of  the  Radfords  held  by  the 
banker-,  whether  discounted  by  the  Radfords  or  for  third  parties, 
and  relief  was  given  to  Duncan  &  Co.  upon  the  principle  that  they 
entitled  to  the  benefit  of  the  securities  so  deposited  with  the 
bankers.  < >n  appeal,  tin-  decree  was  ordered  to  be  reversed  and 
the  action  dismissed  with  costs.  11  <'h.  D.  88;  4s  p.  J.  eh.  376. 
This  appeal  was  then  brought. 

•Mr.  K  K.  Kay,  Q  C,  and  Mr.  W.  F.  Robinson,  Q.  C.  [*  5] 
Mi.  Ralph  Neville  was  with  them),  for  the  appellants:  — 

The  appellants  here  bore  the  character  <»f  sureties  to  the  bank- 
fur  the  paymenl  of  these  bills,  and,  in  that  character,  were 
liable  on  the  bills,  Byles  on  Bills,  13th  ed.,  ch.  xviii  245;  and 
re  entitled  to  any  benefit  from  securities  held  by  the 
vol.  iv.  —88 
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bankers  which  would  diminish  the  amount  of  the  liability  thej 
had  incurred.  II  the  acceptors,  who  were  the  person*  primarily 
liable,  the  real  principals  on  the  bills,  failed  to  pay  them,  the  ap- 
pellants made  themselves  liable  as  indorsei  /'  B 
on  Bills,  L3th  ed.  154  ;  30  L  J.  C.  P.  7  I  I  \.{ 
is,  as  sureties.  If  the  ind  l  thai  liability  the)  then 
became  entitled  to  Bue  the  acceptors,  —  and,  suing  them  to  take 
their  property  in  on.  Part  of  that  property  would  be  the 
securities  left  in  the  hands  of  the  bankers,  who,  if  they  received 
paymenl  of  the  bills  from  the  Bureties,  the  indoi             aid  have 

ii"  right  to  retain,  as  against  them,  the  securities  which  had  I d 

deposited  to  cover  the  debt  of  the  acceptors  which  they  had  t  I 
Red.     The  right  of  a  surety  to  !"•  indemnified  out  of  tin*  pro; 
of  the  principal  was  undoubted    Byles  on   Bills,  13th  ed.  249-2 
and  was  not  lessened  by  the  fact  that,  a-  between  the  principal 
ami  the  surety,  the  liability  arose  with   relation   to. a  bill  ot 
change.     The  deposit  agreement   under  wnich  the  securil 
given  was  collateral  to  the  bills  and  could  not  affect  the  rights  of  the 
parties  to  those  bills,  Bylea  on  Bills,  13thed.  I'M  .    Webb  v.  Salmon, 
I  .">  Q.  B.  886  :  3  11.  1.  C.  510 ;  it  did  not  amount  t<>  giving  time  to  the 
acceptor,  Pring  v.  Clarkson,  1    B.  *v  < '.  14,  and  thi  ould  not 

discharge  the  indorser,  for  the  mere  giving  of  additional  security 
by  the  principal  will  not  discharge  a  surety,  though  giving  time  to 
the  principal  on  account  of  that  security,  without  notice  to  the 
surety,  will  have  that  effect.  Overend  &  Gurncy  v.  The  Oriental 
Financial  Corporation,  L.  R.,  7  11.  L  348;  ante,  p.  571 

In  a   transaction  of  this  kind  the  security  given  on  the  hills 
would  be  strictly  confined  to  the  hills  themselves,  even  in  the 
hands  of  the  hankers,  and.  the  hills  being  satisfied,  those  who 
[*  6]  had  'been  liable  upon  them  became  entitled  to  the  securities. 
Latham  v.  Thi  <        lered  Banhof  India,  L  \l  17Eq  205  :  43 
L.J.Ch.612.     In  Praedv.  Gardiner,  2  6;  2  R.R8,A.li 

certain  securities  in  the  hands  of  B.  his  creditor;  A.  afterwards 
incurred  a  fresh  debt  with  B.,  for  the  payment  of  which  C 
security.  A.  became  bankrupt,  and  B.  called  on  C  to  pay  the 
second  debt  The  securities  being  more  than  sufficient  to  pay  the 
first  debt,  C.  was  held  entitled  to  the  benefit  of  the  surplus  in  re- 
duction of  the  second  debt  The  indorser.  who.  as  to  the  h 
of  the  bill  is  surety  for  its  payment,  has  not  only  a  right  to  the 
benefit    of    securities    in    the    hands    of    the    holder,    hut.    if 
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holder  is  a  debtor  to  the  principal,  has  a  right  to  the  benefit  of 
if  such  debt.  !'••  ch  roaise  v.  Lewis,  I.,  il..  7  <  \  i\  372  ; 
41  L.  J.  C.  1'.  161.  There  the  payee  suing  a  persoD  whom  he  knew 
to  have  joined  in  a  promissory  note  merely  as  a  surety,  the  latter 
y\  ided  a  -  :-"!!  of  a  sum  due  frbm  tin-  payee  to  the  acceptor,  and 
was  heldgood.  The  judgment  of  tin'  Court  was  delivered 
i  \  Mr.  .Instil'!-  Willes,  who  in  the  course  <>t  it  stated,  L.  R,  7  C.  1'. 
77  ;  41  1..  J.  < '.  p.  162  :  ••  A  surety  has  a  right  as  against  the 
creditor,  when  he  had  paid  the  debt,  t<>  have  for  reimbursement 
the  benefit  of  all  the  securities  which  the  creditor  holds  against  the 
principal.  Tin-  Burety  ha-  another  right,  namely,  that  as  soon  as 
his  obligation  to  pay  becomes  absolute  he  has  a  right  in  equity 
in  be  exonerated  by  hi-  principal."  That  case  the  more  directly 
a]ijpli'-s  here,  for  here  tie-  bankers  knew  perfectly  well  that  the 
appellants  only  indorsed  the  bills  as  sureties.  The  same  principle 
had  already  been  declared  by  the  Exchequer  Chamber  in  the  case 
of  Holme*  v.  Kidd,3  R.&  N  891  ;  28  I.  J.  Ex.  112.  That  principle 
had  been  explained  in  Youngi  \.  Reynell,  9  Bare,  809, to  be  derived 
from  the  obligation  under  which  the  principal  debtor  lay  to  in- 
demnify the  Burety,  and  Vice  Chancellor  Wood  in  Newton  v. 
Chorlton,  L0  Bare,  646;  2  Drew.  333,  declared  that  the  surety  was 
not  to  have  his  position  deteriorated  by  any  arrangement  between 
thf  principal  debtor  and  the  creditor.  Though,  therefore,  the 
appellants  here  knew  nothing  of  the  deposit  of  the  securities  at  the. 
time  they  became  Bureties  on  the  bills,  it  was  clear  upon  all  the 
authorities  that  they  were,  in  *  equity,  entitled  to  the  bene-  [*  7] 
lit  of  those  securities  as  an  indemnity  against  the  liability 
they  had  incurred. 

Mr.  Benjamin,  Q.  C,  and  Mr.  A.  <;.  Marten,  Q.  (7  (Mr.  F. 
Thompson  was  with  them),   foi   the  respondents:  — 

There  had  not  been  anything  done  here  which  could  in  any 
manner  vest  especial  rights  in  tie-  appellants.  They  were 
altogether  Btrangers  to  what  had  passed  between  S.  C.  Radford 
ami  the  hanker-,  ami  the  securities  given  by  him  were  expressly 
mad'-  liable  only  to  what  his  firm  might  owe  to  thf  bankers. 
The  appellants  were  the  persons  who  brought  these  bills  to  the 
bankers,  ami  who  hail,  on  their  own  account,  and  for  their  own 
benefit,  obtained  from  tie-  bankers  tie-  amount  of  the  hills.  They 
had  therefore  made  themselves,  so  far  as  they  and  the  bankers 
were  concerned,   principal  debtors.      Under  no  pretence  did  the 
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circumstances  here  warrant  them  in  assuming  the  character  of 
sureties,  nor  could  the  ordinary  rules  applicable  in  the  case  of 
principal  and  surety  be  applied  in  this  case.  So  to  apply  them 
would  be  disastrous  to  mercantile  transactions.  The  appel- 
lants knew  nothing  of  the  securities  deposited  by  S.  C.  Radford, 
and  had  not  made  themselves  liable  because  of  those  securities, 
or  on  account  of  any  reliance  placed  on  them.  The  appellants 
had  been  told  that  it  was  probable  their  liability  would  be 
merely  nominal,  and  they  had  chosen  to  incur  the  chance  in 
order  to  obtain  a  present  benefit.  They  had  become  liable  to  the 
bankers  as  principals  on  the  bills,  and  were  so  liable  at  the  mo- 
ment when  the  Radfords  stopped  payment.  At  that  time  the 
only  question  as  to  the  benefit  to  be  obtained  from  the  deposited 
securities  was  one  which  might  arise  between  the  bankers  and 
the  Radfords,  but  with  no  one  else.  When  the  bankers'  claims, 
were  satisfied  the  property  given  to  them  as  security  for  their 
possible  advances  to  the  Radfords,  ought  to  be  returned  to  those 
who  gave  it.  In  that  way  it  would  become  liable  to  the  general 
creditors  of  the  firm, —  and  for  the  benefit  of  those  creditors  vested 
in  the  trustees  appointed  under  the  deed  of  inspection.  As 
general  creditors  the  appellants  might  possibly  claim  to  partici- 
pate in  the  benefit  of  these  securities,  but  only  in  that  character, 

and  could  not  specially  claim  the  exclusive  advantage  of 
[*  8]  them,  for  they  were  not  sureties  *  but  principal  debtors  on 

these  bills,  which  had  been  discounted  at  their  own  request 
and  for  their  own  advantage.  [Lord  Blackburn  :  Were  they 
not  sureties  to  this  extent,  — that  if  the  acceptors  paid  the  bills 
they  were  free,  but  if  the  acceptors  did  not  pay  the  bills,  they 
undertook  to  do  so  ?]  They  undertook  to  pay  the  bills  because 
they  received  the  amount  for  theiT  own  use,  and  were  in  that 
way  principal  debtors.  Under  the  special  circumstances  of  the 
case  they  could  not  be  said  to  bear  any  other  character.  The  cases 
therefore  where  no  such  special  circumstances  existed  did  not 
apply  to  the  present.  As  to  the  case  of  Praed  v.  Gardiner,  2  Cox, 
86 ;  2  R.  R.  8,  no  argument  could  properly  be  deduced  from  it, 
for  the  decree  there  appeared  only  to  be  a  marshalling  of  securi- 
ties held  by  the  creditors  according  to  the  different  equities  of 
the  persons  entitled  to  redeem  them ;  there  was  no  sufficient 
explanation  of  the  case,  and  the  grounds  of  the  judgment  were 
not  stated. 
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This  action  was  premature.  The  appellants  had  not  paid  the 
bills,  which  were  still  held  by  the  bankers,  and  on  that  ground 
could  not  maintain  this  action,  for  there  was  nothing  to  entitle 
them  to  proceed  here  on  the  quia  timet  principle.  Antrobus  v. 
Davidson,  3  Mer.  569,  17  R  R  130. 

Sir  H.  Jackson,  Q.C.,  Mr.  Eotch,  and  Mr.  Charles  Peile, 
appeared  for  the  North  and  South  Wales  Bank,  which  submitted 
without  contest  to  any  order  that  might  be  made.  They  did  not, 
therefore,  address  the  House. 

Mr.  Kay  replied. 

The  Lord  Chancellor  (Lord  Selborne  :  — 

My  Lords,  the  appellants,  Duncan,  Fox,  &  Co. ,  are  liable,  as 
indorsers  of  three  bills  of  exchange,  dated  the  25th  of  November, 
1875,  drawn  upon  and  accepted  by  a  firm  of  Samuel  Eadford  & 
Sons,  for  the  total  amount  of  £8920  15s.  3d. ,  and  given  to 
Duncan,  Fox,  &  Co.,  in  part  payment  for  wheat  sold  by  them  to 
Samuel  Eadford  &  Sons.  The  other  appellants,  Jonathan  Robinson 
&  Co.,  are  liable  as  drawers  and  indorsers  of  two  other  bills,  also 
drawn  upon  and  accepted  by  Samuel  Eadford  &  Sons,  under 
dates  the  *  19th  of  November  and  the  14th  of  December,  [*  9] 
1875,  for  the  total  amount  of  £5432  7s.  6d. ,  on  account  of 
other  wheat  sold  to  Samuel  Eadford  &  Sons.  All  these  bills  were 
discounted,  in  the  usual  course  of  business,  with  the  North  and 
South  Wales  Bank,  without  any  special  agreement;  and  the  bank 
has  never  parted  with  and  still  holds  them.  Samuel  Eadford  & 
Sons  stopped  payment  in  January,  1876,  and  on  the  24th  of 
February  following  executed  a  deed  of  inspectorship,  under  which 
their  joint  and  separate  estates  are  applicable  for  the  benefit  of 
their  creditors,  parties  thereto,  who  are  represented  by  the 
respondents.  Neither  the  appellants  nor  the  bankers  are  parties 
to  that  deed.  The  first  of  the  five  bills  in  question  became  due 
on  the  22nd  of  February,  three  others  on  the  28th  of  Feburary, 
and  the  last  on  the  17th  of  March,  1876.  They  were  all  duly 
presented  for  payment,  and  dishonoured,  and  notice  was  duly 
given  of  dishonour.  Some  payments  have  been  made  by  the 
acceptors  on  account ;  and  the  amount  now  remaining  due  upon 
them  is  claimed  by  the  bank,  as  to  three  from  Duncan,  Fox,  & 
Co.,  and,  as  to  two,  from  the  other  appellants.  The  appellants 
are  ready  and  willing  to  meet  their  liabilities  on  these  bills,  but 
they  insist  that  a  sum  of  £5921   19s.  6d. ,  now  in  the  hands  of 
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the  bank,  which  lias  been  realized  from  securities  held  by  tin- 
bank  under  a  certain  memorandum  of  deposit,  dated  the  1st  of 
December,  L874,  ought  to  be  applied  to  relieve  them  as  far  as  it 
will  extend,  and  also  that  the  securities  yet  remaining  unrealized 
under  the  same  memorandum  (valued  at  about  £2000),  ought  to 
be  handed  over  to  them,  on  payment  of  the  balance  which,  after 
the  application  of  the  £5921  19s.  6d. ,  will  remain  due  upon  the 
bills.  This  claim  is  resisted  by  the  respondents,  who,  for  this 
purpose,  may  be  regarded  as  standing  in  the  shoes  of  Samuel 
Collins  Radford,  one  of  the  partners  in  the  firm  of  Samuel 
Radford  &  Sons. 

The  deposit  consisted  of  the  title  deeds  of  certain  real  estnte  at 
Liverpool,  belonging  absolutely  to  Samuel  Collins  Radford,  which, 
by  the  memorandum  of  the  1st  of  December,  1874,  were  pledged 
to  secure  to  the  bank  (whose  customers  Samuel  Radford  &  Sons 
were),  "  the  balance  for  the  time  being  owing  to  the  said  bank  by 
Samuel  Radford  &  Sons  for  discounts  and  advances,  and  for  all 

other  moneys  in  or  for  which  the  said  firm,  whether  alone 
[*  10]  or  *  jointly  with   any  other    person    or  persons,   were,   or 

might,  from  time  to  time  thereafter  be  or  become  indebted 
or  liable  on  their  account,  or  which  the  said  bank  might  at  any 
time  claim  against  the  said  firm.  "  At  the  time  when  the  present 
question  arose,  all  dealings  and  accounts  between  the  bank  and 
Samuel  Radford  &  Sons  had  been  closed,  and  nothing  remained 
due  to  the  bank  under  the  memorandum  of  deposit,  except  the 
balance  then  unpaid  upon  those  bills.  The  property  from  which 
the  sum  of  £5921  19s.  6d.  was  realized  was  sold  by  the  bank 
after  the  commencement  of  the  action.  The  bank  is  before  the 
Court  (subject  to  its  right  to  receive  payment  of  the  balance  due  on 
the  bills  and  of  its  costs)  merely  as  a  stakeholder.  In  its  answer 
it  professes  to  be  "  desirous  of  acting  with  entire  impartiality. 
and  holding  an  even  hand  between  the  plaintiffs  and  the  defend- 
ants, and  of  dealing  with  the  securities  and  the  proceeds  thereof 
under  the  direction  of  the  Court ;  "  and  it  offers,  on  receiving 
payment  of  what  is  due  to  it,  to  pay  over  any  surplus,  and  to- 
assign  any  property  comprised  in  its  security  which  may  remain 
unsold,  to  such  persons  as  the  Court  may  consider  entitled. 

The  question,  therefore,  as  to  the  proper  appropriation  of  the 
£5921  19s.  fid.  and  the  remaining  securities,  is  between  the 
respondents,  claiming  in  right  of  Samuel  Collins  Radford  (one  of 
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the  acceptors),  and  the  appellants,  the  indorsers  of  the  bills  of 
exchange;  and  it  ought,  I  conceive,  to  be  determined  upon  the 
same  principles  as  if  the  appellants  had  actually  paid  the  bills, 
and  as  if  the  bank  had  paid  the  proceeds  of  the  securities  either 
to  the  appellants,  or  into  Court  in  this  action.  If,  in  either  of 
those  events,  Samuel  Collins  Radford  would  have  been  entitled 
to  an  order  against  the  appellants  for  repayment,  or  for  payment 
out  of  Court  of  such  proceeds,  to  be  applied  as  part  of  his  estate 
under  the  inspectorship  deed,  your  Lordships'  judgment  ought 
now  to  be  for  the  respondents :  if  not,  the  appellants  are  right. 
The  Vice  Chancellor  of  the  Palatine  Court  of  Lancaster  thought 
that  the  appellants  were  right;  and,  with  the  utmost  respect  to 
the  Court  of  Appeal  (which  thought  otherwise),  I  am  of  the  same 
opinion. 

In  examining  the  principles  and  authorities  applicable  to  this 
question,  it  seems  to  me  to  be  important  to  distinguish 
between  *  three  kinds  of  cases:  (1)  Those  in  which  there  [*  11] 
is  an  agreement  to  constitute,  for  a  particular  purpose,  the 
relation  of  principal  and  surety,  to  which  agreement  the  creditor 
thereby  secured  is  a  party;  (2)  Those  in  which  there  is  a  simi- 
lar agreement  between  the  principal  and  surety  only,  to  which 
the  creditor  is  a  stranger;  and  (3)  Those  in  which,  without  any 
such  contract  of  suretyship,  there  is  a  primary  and  a  secondary 
liability  of  two  persons  for  one  and  the  same  debt,  the  debt  be- 
ing, as  between  the  two,  that  of  one  of  those  persons  only,  and 
not  ecpaally  of  both,  so  that  the  other,  if  he  should  be  com- 
pelled to  pay  it,  would  be  entitled  to  reimbursement  from  the 
person  by  whom  (as  between  the  two)  it  ought  to  have  been 
paid. 

It  is,  I  conceive,  to  the  first  of  these  classes  of  cases,  and  to 
that  class  only,  that  the  doctrines  laid  down  in  such  authorities 
as  Owen  v.  Roman,  3  Mac.  &  G.  378;  20  L.  J.  Ch.  314;  affirmed 
4  H.  L.  Cas.  997;  Newton  v.  Chorlton,  10  Hare,  646;  2  Drew. 
333;  and  Pearl  v.  Deacon,  24  Beav.  186;  1  De  G.  &  J.  461;  26 
L.  J.  Ch.  761,  apply  in  their  full  extent,  If,  so  far  as  the 
creditor  is  concerned,  there  is  no  contract  for  suretyship,  if  the 
person  who  has  (in  fact)  made  himself  answerable  for  another 
man's  debt  is,  towards  the  creditor,  no  surety,  but  a  principal, 
then  I  think  that  the  creditor  would  not  be  subject  to  those 
special  obligations  which  were  described  by  Lord  Truro  in  Owen 
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v.  Homan,  3  Mac.  &  G.  pp.  396-397,  and  would  not,  generally, 
have  his  powers  of  dealing  with  securities  circumscribed  and 
restricted  in  the  manner  described  by  Vice  Chancellor  Wood  in 

Newton  v.  Charlton,  10  Hare,  p.  651,  and  by  Lord  RoMILLY  and 
the  Lords  Justices  in  Pearl  v.  Beacon.  If,  for  example,  in  Pearl 
v.  Deacon,  the  contract  of  suretyship  had  been  only  between 
Pearl  and  Pearson  inter  se,  Messrs.  Deacon  dealing  with  them 
both  as  principals,  and  not  with  Pearl  as  a  surety,  I  should  take 
ii  in  be  clear  that  Messrs.  Deacon  might  have  distrained  upon 
goods  comprised  in  their  security  for  the  rent  due  to  them  from 
Pearson,  without  losing  (as  they  did  in  the  actual  case)  their 
remedy  against  Pearl.  The  difficulties,  therefore,  which  in  the 
present  case  appear  to  have  weighed  most  upon  the  minds  of  the 
Judges  in  the  Court  of  Appeal,  would  not  ordinarily  arise,  unless 

there  was  a  contract  of  suretyship  properly  so  called,  not 
[*  12]  *  between  the  two  debtors  only,  but  between  them  and  the 

creditor  also. 
It  is,  however,  consistent  with  this  that  the  person  who.  as 
between  himself  and  another  debtor,  is  in  fact  a  surety  (though 
the  creditor  is  no  party  to  that  contract  of  suretyship),  has, 
against  that  other  debtor,  the  rights  of  a  surety  ;  and  that  the 
creditor,  receiving  notice  of  his  claim  to  those  rights,  will  not 
be  at  liberty  to  do  anything  to  their  prejudice,  or  to  refuse  (when 
all  his  own  just  claims  are  satisfied)  to  give  effect  to  them.  The 
judgment  of  Lord  Justice  Turner  in  Davies  v.  Stain-bank,  6  D. 
M.  &  G.  694,  and  the  cases  of  E<  parte  Hippins  &  Harrison,  '_' 
Glyn  &  Jameson,  93,  and  Liquidators  of  Overend,  Ghirney,  &  Co. 
v.  Liquidators  of  Oriental  Financial  Corporation,  L.  R. ,  7  H.  L. 
348,  No.  44,  p.  576,  ante,  are  founded,  as  I  understand  them,  on  this 
view  of  the  law.  In  such  cases  the  equity  is  direct  in  favour  of 
the  surety -debtor  against  the  principal  debtor;  but  it  affects  the 
creditor  towards  whom  they  are  both  principals  only  as  a  man  who 
has  notice  of  the  obligations  of  one  of  his  own  debtors  towards 
the  other.  As  between  the  two  debtors,  the  "  established  principles 
of  a  Court  of  Equity,"  to  which  Sir  Samuel  Komilly  referred  in 
his  argument  in  Craythorne  v.  Swinburne,  14  Yes.  162  :  9  R.  R.  264, 
judicially  approved  by  Lord  Eldox,  14  Ves.  at  p.  163;  9  Ii.  R. 
265,  are  fully  applicable.  "  Natural  justice  "  (it  was  there 
argued)  "  requires  that  the  surety  shall  not  have  the  whole 
thrown  upon  him,  by  the  choice  of  the  creditor  not  to  resort  to 
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remedies  in  his  power."  In  AM  rule  v.  Cooper,  8  Ves.  382,  389; 
7  R.  E.  86,  Lord  Eldon  speaks  of  a  surety's  equity  as  resting 
upon  the  same  principles  with  that  of  marshalling  when  one 
creditor  of  the  same  debtor  is  able  to  resort  to  either  of  two 
funds,  and  another  creditor  to  only  one.  "  It  is  not "  (he  says), 
"  by  force  of  the  contract,  but  that  equity,  upon  which  it  is  con- 
sidered against  conscience  that  the  holder  of  the  securities  should 
use  them  to  the  prejudice  of  the  surety;  and  therefore  there  is 
nothing  hard  in  the  act  of  the  Court  placing  the  surety  exactly 
in  the  situation  of  the  creditor."  And  soon  afterwards  (where 
he  speaks  of  marshalling),  "  The  principle,  in  some  degree,  is 
that  it  shall  not  depend  upon  the  will  of  one  creditor  to 
disappoint  another;"  *  and  (8  Ves.  p.  391;  7  B.  E.  93)  [*  13] 
"  The  Court  has  said  that  if  a  creditor  has  two  funds  the 
interest  of  the  debtor  shall  not  be  regarded,  but  the  creditor 
having  two  funds  shall  take  to  that  which,  paying  him,  will 
leave  another  fund  for  another  creditor. "  And  in  Younge  v. 
Reynell,  0  Hare,  810,  Vice  Chancellor  Turner  said:  "When 
Lord  Eldox  says  it  is  against  conscience  to  sue  the  surety,  it 
must  be  considered  what  is  the  meaning  of  that  expression,  and 
why  this  Court  considers  it  against  conscience  that  the  surety 
should  be  sued ;  and  I  take  it  to  be  because,  as  between  the 
principal  and  surety,  the  principal  is  under  an  obligation  to 
indemnify  the  surety;  and  it  is,  I  conceive,  from  this  obligation, 
that  the  right  of  the  surety  to  the  benefit  of  the  securities  held 
by  the  creditor  is  derived.  The  principle  is  not,  I  think,  much 
dissimilar  to  that  which  applies  where  a  man  directs  part  of  his 
'-trite  to  be  employed  in  carrying  on  a  trade,  in  which  case  the 
creditors  of  the  trade  have  a  right  to  resort  to  that  part  of  the 
estate,  because  the  trustees  have  a  right  to  be  indemnified  out 
of  it." 

It  appears  to  me  that  these  principles  of  Equity  are  not  less 
applicable  to  cases  of  the  third  class,  — cases  in  which  there  is, 
strictly  speaking,  no  contract  of  suretyship,  but  in  which  there 
is  a  primary  and  secondary  liability  of  two  persons  for  one  and 
the  same  debt,  by  virtue  of  which,  if  it  is  paid  by  the  person 
who  is  not  primarily  liable,  he  has  a  right  to  reimbursement  or 
indemnity  from  the  other,  —  than  to  those  of  the  second  class,  in 
which  there  is  a  contract  of  suretyship  to  which  the  creditor  is 
not  a  party.     To  this  third  class  of  cases,  the  rights  of  an  indorser 


602  BILL   OF    EXCHANGE. 


No.  45.  —  Duncan,  Fox,  &,  Co.  v.  North  and  South  Wales  Bk.,  6  App.  Cas.  13,  14. 


against  an  acceptor  of  a  bill  of  exchange  may  most  properly  he 
referred.  The  liability  of  the  indorser  to  the  holder  is,  hy  the 
law-merchant,  conditional,  and  (as  was  said  by  Mr.  Justice 
Bullek,  in  Tindal  v/ Brovm,  1  T.  It.  170,  affirmed  2  T.  K.  186; 

1  R.  R.  171  (and  see  note  to  that  case,  1  R.  R.  176)  "  only 
secondary  : "  hut,  when  the  conditions  required  by  that  law  are 
fulfilled,  it  hecomes  absolute,  and  is  that  of  a  principal;  and  the 
indorser's  right,  if  he  pays  the  holder,  to  recover  over  against 
the  acceptor  is  not  founded  on  any  agreement  between  him  and 
the  acceptor  (who  is  as  likely  as  not  to  he  a  stranger  without  any 
communication  with  him  before  the  indorsement),  but  is  estab- 
lished by  the  same  law.      But  contracts  of  this  kind,   as 

[*  14]  well  as  *  suretyships  proper,  are  entered  into,  by  all  the 
parties  to  them,  with  a  knowledge  and  in  view  of  the  law 
by  which  they  are  governed.  The  acceptor,  though  he  may  know 
nothing  of  any  particular  indorser,  knows  that  by  his  acceptance 
he  does  an  act  which  will  make  him  liable  to  indemnify  any 
person  who  may  indorse,  and  may  afterwards  pay  the  bills;  and 
he  knowingly  and  intentionally  undertakes  that  liability  as  much 
as  if  the  indorsement  were  the  result  of  direct  communication 
between  himself  and  that  person.  Lord  Eldox,  in  Ex  parte 
Younge,  3  V.  &  B.  40 ;  13  R.  R.  73,  said  with  his  usual  accuracy 
(his  language  being  as  applicable  to  an  indorser  as  to  a  drawer): 
"The  drawer  of  a  bill  of  exchange  is  not  strictly  a  surety  for  the 
acceptor.  In  general  cases,  the  acceptor  is  primarily  liable  upon 
the  bill,  and  the  drawer  may  be  in  the  nature  of  a  surety. "  The 
statement  in  Smith's  Mercantile  Law  (3rd  edition,  p.  253)  is  also 
correct,  and  is  established  by  many  authorities,  that  "  in  the  con- 
tract by  bill  or  note,  the  maker  or  acceptor  is  considered  the  princi- 
pal, and  the  indorsers  as  his  sureties;  and  consequently,  if  the 
holder  either  discharge  or  suspend  his  remedy  against  the  former, 
the  latter,  unless  they  have  previously  consented  to  it,  or  afterwards 
promised  to  pay  with  knowledge  of  it,  are  all  immediately  dis- 
charged."  Mr.  Smith  uses,  in  this  passage,  the  language  of  Mr. 
Justice  Chambre  in  Clark  v.  Devlin,  3  Bos.  &  P.  366  ;  7  R.  R.  70:;. 
who  stated  that  the  case  of  Davie;/  v.  English  [English  v.  Darley, 

2  Bos.  &  P.  61,  5R.  R.  543]  was  decided  by  Lord  Eldox  (in  the 
Common  Pleas)  on  that  principle.  I  am  unable  to  conceive  any 
ground  on  which  the  principle  which  prevails  in  cases  of  surety- 
ship should  go   so  far  as  this,   in   favour   of  the  drawer  or  the 
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indorser,  and  not  also  extend  (when  the  indorser  is  compelled  to  pay 
the  bill,  and  when  the  question  arises  between  him  and  the  accep- 
tor only)  to  securities  deposited  by  the  acceptor  with  the  holder. 
In  the  present  case  the  holder  has  actually  in  his  hands  a  large  sum 
of  money,  realized  by  him  from  such  securities.  It  is  very  diffi- 
cult, on  any  rational  principle,  to  distinguish  the  receipt  of  such 
a  sum,  under  such  circumstances  from  an  actual  payment  on 
account  by  the  acceptor.  Of  the  creditor's  right,  if  he  pleases, 
to  apply  it  in  payment  of  the  bills  there  can  be  no  possible  ques- 
tion ;  yet  it  is  contended  that  he  may,  at  his  option,  give  the 
mouey  back  to  the  acceptor,  and  sue  the  indorser  on  the 
bills;  nay  more,  that,  if  he  *does  compel  the  indorser  to  [*  15] 
pay  the  bills  without  applying  that  money  to  them,  a 
Court  of  Equity  is  bound  to  leave  the  burden  on  the  indorser, 
and  restore  to  an  insolvent  acceptor  the  money  which  has  been 
so  realized  from  the  securities.  I  cannot  reconcile  such  a  decision 
with  the  doctrines  of  Lord  Eldox  and  Lord  Justice  TURNER.  No 
case  before  the  present  has  been  cited,  in  which  the  right  of  a 
drawer  or  indorser  to  the  benefit  of  such  securities,  as  between 
himself  and  the  acceptor,  has  ever  been  denied  or  doubted.  The 
opinion  of  Sir  John  Byles,  in  his  very  learned  Treatise  on  Bills, 
is  (no  doubt)  no  authority;  and  1  will  not  lay  stress  upon  the 
case  of  Praed  v.  Gardiner,  -  Cox,  86;  2  R  R  8,  because,  as  was 
observed  by  Mr.  Marten,  what  was  really  done  in  that  case  was 
to  marshal  securities  held  by  the  creditor  according  to  the  equities 
■of  the  different  persons  entitled  to  redeem  them,  and  the  exaei 
grounds  of  the  judgment  do  not  appear.  But  I  think  that  the 
principles  deducible  from  all  the  authorities  lead,  necessarily,  to 
the  conclusion,  that,  under  circumstances  like  the  present,  the 
equity  between  the  indorser  and  the  acceptor  is  the  same  as  that 
between  a  surety  and  a  principal  debtor  when  the  creditor  is  not 
a  party  to  the  contract  of  suretyship.  That  equity,  according  to 
my  view  of  it,  need  not  interfere  with  the  ordinary  operation  of 
such  a  general  covering  security  as  that  given  by  Samuel  Collins 
Radford  to  the  North  and  South  Wales  Bank,  during  the  continu- 
ance of  the  dealings  between  the  secured  creditor  and  the  acceptor 
of  bills  not  overdue,  which  the  creditor  may  hold  or  part  with  as 
he  pleases.  It  will  not  incapacitate  bankers  who  may  hold  such 
a  bill,  accepted  by  a  customer  and  indorsed  by  a  third  party, 
from  carrying  on  their  dealings  with  that  customer,  by  varying 
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the  securities  received  from  him  according  to  the  ordinary  course 
of  those  dealings,  as  long  as  he  remains  solvent,  and  before  tin- 
acceptance  has  been  dishonoured.  It  will  not,  in  my  opinion, 
tend  to  paralyze  the  business  of  discounting  bills  of  exchange. 
But  it  is  an  equity  which,  in  my  judgment,  does  certainly  attach, 
when  the  bills,  overdue  and  dishonoured,  and  the  securities,  are 
found  together  in  the  hands  of  the  secured  creditor,  at  the  time 
when  he  requires  payment  from  the  indorser ;  when  the  creditor 
has  no  other  transactions  then  depending  with  the  customer, 
[*  16]  and  *  no  claim  upon  the  securities  except  for  the  bills 
themselves ;  and  when  the  competition  is  between  the 
indorser  and  the  acceptor  only. 

For  these  reasons,  I  think  that  the  judgment  under  appeal  is 
erroneous,  unless  it  can  be  supported  on  the  ground  that  the 
security  in  this  case  was  given  by  one  only  of  the  partners  in  the 
firm  by  which  the  bills  were  accepted.  But  it  appears  to  me 
that  it  can  make  no  difference  whether  the  security  was  given 
by  all  the  acceptors  or  by  one  of  them.  In  each  case  alike,  the 
person  giving  the  security  is  principal  debtor  as  between  the 
indorser  and  himself ;  and  the  interest,  whether  of  a  sole  debtor 
or  of  one  of  two  or  more  joint  debtors,  is  not  (in  my  opinion)  to 
be  regarded  in  competition  with  the  equity  of  any  one  who  is 
in  the  nature  of  a  surety  for  him,  and  whom  he  is  bound  to 
indemnify. 

I  therefore  propose  to  your  Lordships  to  reverse  the  decree 
appealed  from,  and  to  restore  that  of  the  Vice  Chancellor  of  the 
County  Palatine  of  Lancaster.  The  bankers  will  take  their  costs 
here  and  below  out  of  the  fund  arising  from  the  securities ;  and 
the  appellants  must  have  their  costs  here  and  below  out  of  any 
surplus  remaining  from  the  securities  in  the  first  instance,  and 
(so  far  as  the  securities  may  not  be  sufficient  to  pay  them)  from 
the  respondents 

Lord  Blackburn  :  — 

My  Lords,  the  North  and  South  Wales  Bank  had,  amongst  its 
customers,  a  firm  of  Samuel  Radford  &  Sons.  The  bank  had 
taken  from  Samuel  Collins  Kadford,  one  of  the  partners  in  that 
firm,  the  title  deeds  of  some  property  belonging  to  him  with  two 
memorandums,  by  which  he  acknowledged  to  have  delivered  the 
title  deeds  in  pledge  to  secure  to  the  bank  whatever  might  be 
owing  from  the  firm  to  the  bank. 
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I  do  not  think  it  either  necessary  or  desirable  to  inquire  what 
might  have  been  the  rights  of  the  various  parties  under  all  the 
jomplicated  state  of  things  which  might  have  arisen  during  the 
winding-up  of  the  transactions  between  the  bank  and  Samuel 
Radford  cvc  Sons.  It  is  enough  to  consider  the  state  of  facts  which 
has  in  this  case  actually  occurred. 

The  bank  had  discounted  for  one  of  the  appellants  two 
bills  of  *  exchange,  and  for  the  other  appellant  three  bills  [*  17] 
of  exchange  accepted  by  the  firm  of  Samuel  Radford  ^v  Suns, 
payable  at  a  bank  in  London.  These  bills  were  indorsed  by  the 
appellants  respectively.  At  maturity  they  were  dishonoured,  and 
the  firm  was  consequently  liable  to  the  bankers  as  holders  of 
them,  so  that  the  equitable  mortgage  was  held  in  pledge  to  the 
bank  to  cover,  amongst  other  things,  those  bills.  The  bank 
gave  due  notice  of  dishonour  to  the  several  indorsers  respectively, 
and  they  became  bound  to  pay,  to  the  bankers  as  holders,  the 
amount  of  the  bills,  on  having  the  bills  delivered  to  them  so  as 
to  remit  them  to  their  former  rights  as  holders  against  the 
acceptors  and  any  indorsers  prior  to  themselves. 

The  estate  pledged  to  the  bank  has,  in  fact,  been  converted  into 
money,  and  partly  from  that  source  and  partly  from  others,  most 
of  the  liabilities  of  Samuel  Radford  &  Sons  to  the  bank  have  been 
discharged  in  full,  and  some  payments  have  been  made  by  the 
acceptors  on  account  of  the  bills  in  question.  And  now  it  is 
ascertained  that  after  all  liabilities  of  the  partners  to  the  bank, 
except  those  on  the  five  bills  in  question,  have  been  discharged, 
there  will  remain  on  the  equitable  mortgage,  partly  realized,  a 
considerable  surplus,  though  not  sufficient  to  pay  the  bills  in 
full.  The  indorsers  offer  to  pay  the  bills  on  having  credit  for 
the  money  realized,  so  far  as  not  applicable  to  other  purposes,  and 
having  the  equitable  mortgage  transferred  to  them.  Samuel  Col- 
lins Radford  has  not  become  bankrupt,  but  the  general  creditors 
of  the  firm  insist  that  the  indorsers  of  the  bills  ought  to  be  made 
to  pay  in  full,  and  then  that  the  surplus  of  the  pledged  estates 
should  be  delivered  to  Samuel  C.  Radford  to  be  applied  for  the 
general  benefit.  The  appellants  have  filed  this  bill  to  have  the 
memorandums  and  the  title  deeds,  together  with  the  bills  of 
exchange,  delivered  to  them,  on  payment  by  them  of  what  re- 
mains due  to  the  bank  on  the  bills.  The  bank  is  sure  to  be 
paid  in  full  either  way,  and  having  no  interest  in  the  matter, 
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does  not  wish  to  favour  either  party,  and  submits  to  deal  with 
the  hills  of  exchange  and  equitable  mortgages,  after  satisfac- 
tion of  the  principal  moneys,  interest,  and  costs,  as  the  Court 
may  direct. 

The  Vice  Chancellor  held   that  the  appellants  were 
[*  18]  entitled  to  *  what  they  claim.      The  LoBDB  Justices  re- 
versed this  decision,   and   the  substantial  question  before 
the  House   is,  whether   the   indorsers  of   the   bills   have   such  a 
right. 

I  think  it  is  clear  that  they  have  no  such  right  by  contract. 
They  did  not  at  the  time  when  they  got  the  bills  discounted  at 
the  bankers  so  much  as  know  that  the  bank  held  any  security 
from  Samuel  Radford  &  Sons,  and  of  course,  that  being  the  case, 
made  no  express  stipulation  about  it;  and  there  is  nothing  in  the 
nature  of  an  indorsement  for  value  to  give  the  indorser  any  right, 
during  the  currency  of  the  bill,  t<>  any  security  which  either  his 
immediate  indorsee,  or  any  other  holder  of  the  bill,  may  have 
from  any  party  to  the  bill.  The  indorser,  by  the  law-merchant, 
is  liable,  on  having  due  notice  of  dishonour,  to  pay  the  amount 
of  the  bill  to  the  holder  for  the  time  being,  on  having  the  bill 
restored  to  him;  but  till  the  bill  is  dishonoured  there  is  nothing 
to  prevent  the  party  who  may  be  the  holder  for  the  time  being 
indorsing  it,  even  without  recourse,  so  as  to  make  it  impossible 
that  he  can  ever  be  the  person  to  whom  the  prior  indorser  will 
have  to  pay  the  bill.  I  think,  therefore,  with  the  Loeds 
Justices,  that  there  is  neither  principle  nor  authority  for  saying 
that  the  indorsers  are,  during  the  currency  of  the  bill,  sureties, 
or  in  the  nature  of  sureties  to  the  indorsee,  or  that  they  have  a  in- 
equity to  prevent  the  indorsee  from  dealing  as  it  may  seem  t<> 
him  most  desirable,  with  any  other  parties  unless  thereby  he 
prevents  himself  from  giving  notice  of  dishonour,  so  as  to  give 
them  their  remedy  against  prior  parties  to  the  bill ;  and  I  agree 
with  them  in  thinking  that  any  contrary  decision  would  be  very 
mischievous. 

But  though  the  indorsers  had  no  such  right  by  contract,  yet 
after  the  bills  were  dishonoured  and  notice  of  dishonour  had  been 
given  to  the  indorsers,  the  position  of  the  parties  is  altered. 
Though  the  indorser  is  primarily  liable  as  principal  on  the  bill, 
and  is  not  strictly  a  surety  for  the  acceptor,  he  has  this  in 
common  with  a  surety  for  the  acceptor,  that  he  is  entitled  to  the 
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benefit  of  all  payments  made  by  the  acceptor,  and  is  entitled, 
(in  paying  the  holder,  to  be  put  in  a  situation  to  have  a  right  to 
sue  the  acceptor.  And  now  the  state  of  affairs  is  so  far  cleared 
up,  that  the  bank  had,  besides  the  right  to  come  upon  the 
indorsers,  a  *  right  to  come  upon  the  security  pledged  to  [*  19] 
the  bank  by  Samuel  Collins  Badford. 

I  think  it  is  established  by  the  case  of  Dering  v.  Lord  Win- 
ehelsea, 2  Bos.  &  P.  270,  and  the  observations  on  that  case  by 
Lord  Eldon  in  Craythome  v.  Stoinburne,  14  Yes.  165 ;  9  R.  E. 
266,  and  Lord  Eedesdale  in  Stirling  v.  Forrester,  3  Bli.  575,  that 
where  a  creditor  has  a  right  to  come  upon  more  than  one  person 
or  fund  for  the  payment  of  a  debt,  there  is  an  equity  between  the 
persons  interested  in  the  different  funds  that  each  shall  bear  no 
more  than  its  due  proportion.  This  is  quite  independent  of  any 
contract  between  the  parties  thus  liable.  Lord  Eldon,  in  Cray- 
thorne  v.  Swinburne,  says  of  Dering  v.  Lord  IVinchelsea  :  "  That 
case  also  established  that  though  one  person  becomes  a  surety 
without  the  knowledge  of  another  surety,  that  circumstance 
introduces  no  distinction. "  And  Lord  Eedesdale,  in  Stirling  v. 
Forrester,  says  :  "  The  principle  established  in  the  case  of  Dering 
v.  Lord  Winehelsea  is  universal,  that  the  right  and  duty  of 
contribution  is  founded  upon  doctrines  of  equity,  it  does  not 
depend  upon  contract.  If  several  persons  are  indebted,  and 
one  makes  the  payment,  the  creditor  is  bound  in  conscience  (if 
not  by  contract)  to  give  to  the  party  paying  the  debt  all  his 
remedies  against  the  other  debtors.  .  .  .  He  [the  creditor]  is 
bound,  seldom  by  contract  but  always  in  conscience,  as  far  as  he 
is  able,  to  put  the  party  paying  the  debt  upon  the  same  footing 
as  with  those  who  are  equally  bound.  That  was  the  principle 
of  decision  in  Dering  v.  Lord  Winehelsea,  and  in  that  case  there 
was  no  evidence  of  contract."  And  this  last  principle,  that  the 
person  making  payment  of  more  than  his  due  proportion  is 
entitled  to  have  assigned  to  him  all  rights  and  securities  of  the 
creditor  for  the  purpose  of,  by  means  thereof,  obtaining  contribu- 
tions, is  recognized  and  enacted  by  the  19  &  20  Vict.  c.  97,  s.  5. 

I  think  that  though  the  indorser  of  a  bill  is  not  exactly  a 
surety  for  the  acceptor,  or  a  co-surety  with  those  who  are  sureties 
for  the  acceptor,  yet  he  stands  in  a  position  sufficiently  analogous 
to  that  of  a  surety  to  bring  him  within  the  principle  of  Dering  v. 
Lord  Winehelsea. 
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[*  20]  *If  this  be  correct,  it  seeina  to  me  that  the  question  in 
the  present  case  is  reduced  to  this:  what  are  tin;  due  pro- 
portions as  between  the  indorsers  and  the  security  created  by 
one  of  die  acceptors  <>n  his  separate  estate'  It  a  third  person, 
not  a   member   of   the    firm   or  liable  for  i!  ements,   had 

become  surety  <>r  pledged  his  estate  as  security  to  the  bank  for 
the  general  balance  due  t"  it  from  the  firm,  it  might  be  contended, 
at  least  plausibly,  that  he  became  only  surety  for  tin;  bal 
after  all  indorsers  had  paid,  and  was  therefore  entitled  to  say 
that,  as  between  him  and  the  indorser,  the  indorser  should  pay 
all  before  the  surety  paid  anything.  I  do  aot  express  any  opinion 
how  that  would  he.  Bui  the  owner  of  the  pledged  estate  in  this 
case  was  himself  one  of  the  linn,  and  an  acceptoi  of  the  hill,  and 
as  such  liable  to  the  indorser.  And  if  the  bank  had  applied  the 
whole  of  the  proceeds  of  the  security,  as  far  as  they  went,  to  the 
payment  of  these  hills,  it  seems  quite  clear  that  Samuel  Collins 
Radford  could  not  have  come  on  the  indorsers  to  repay  him  part 
of  the  debt  which  he  had  thus  paid.  The  answer  would  have 
been  that  he  was,  as  between  him  and  the  indorsers,  bound  to 
pay  the  whole.  And  it  follows,  that  if  the  bank  comes  upon 
the  indorsers  first,  they  must  have  the  right  to  be  recouped  out  of 
the  security,  unless  the  hank  had  an  option  to  favour  whichever 
set  of  those  liable  it  pleased,  which  the  reasoning  of  Lord  Eldon 
seems  to  me  to  treat  as  manifestly  inconsistent  with  the  doctrine 
of  equity. 

I  have,   therefore,   come    to   the   conclusion   that  the  decision 
below  ought  to  be  reversed. 

I  have  not  done  so  without  some  hesitation.  For  it  is  not  to 
be  denied  that  the  result  is  that  the  indorsers  of  bills  who 
happen  to  have  discounted  them  with  other  banks  are  worse  ofl 
than  the  appellants,  who,  by  what  as  regards  them  is  a  lucky 
chance,  have  got  the  benefit  of  this  security.  I  am  afraid  to 
([iiestion  the  justice  of  a  rule  approved  by  such  great  lawyers  as 
Lords  Eldon  and  Redesdale,  though  Lord  Eldon  does  not  seem 
at  first  to  have  approved  of  Derivg  v.  Lord  Winclielsea  ;  but  if  it 
were  res  Integra  I  am  by  no  means  sure  that  it  would  not  have 
been  better  to  say  that  every  one  should  have  the  full 
[*  21]  extent  of  his  rights  *  given  by  contract,  express  or  implied, 
and  no  more.  But  I  think  the  unbroken  current  of 
authority  from  Bering  v.   Lord  JVinchelsca,  decided  in  1787,  very 


K.  C.  VOL.  IV.]       SECT.  V. —  LIABILITY    AMONGST   PARTIES.  609 

No.  45.  —  Duncan.  Fox.  &-  Co.  v.  North  and  South  Wales  Bk.,  6  App.  Cas.  21,  22. 

nearly  a  century  since,  renders  it  impossible  now  to  indulge  in 
such  speculations. 

I  agree  to  the  order  as  to  costs  which  has  been  proposed  by  the 
noble  and  learned  lord  on  the  woolsack. 

Lord  Watson  :  — 

My  Lords,  I  shall  endeavour  very  briefly  to  indicate  the  grounds 
upon  which  I  agree  with  your  Lordships  in  holding  that  the 
judgment  of  the  Lords  Justices  ought  to  be  reversed,  and  that 
of  the  Vice  Chancellor  restored.  I  should  have  had  difficulty 
in  coming  to  that  conclusion  had  it  not  been  that  in  the  present 
case  there  are  certain  special  circumstances,  and  that  there  are 
authorities  in  the  law  of  England  applicable  to  these  circum- 
stances, which  do  nut  seem  to  have  been  taken  into  considera- 
tion by  the  Court  of  Appeal. 

It  does  not  appear  to  me  that  the  broad  proposition  main- 
tained by  the  appellants  at  the  Bar  of  the  House  and  else- 
where, to  the  effect  that  the  indorser  of  a  bill  of  exchange 
becomes  entitled,  in  a  question  with  the  holder,  to  the  same 
equities  as  if  he  had  been  a  proper  surety  for  the  acceptor,  has 
any  foundation  in  law.  To  i;ive  these  equities  to  an  indorser 
before  the  bill  falls  due  would,  in  my  opinion,  be  inconsistent 
with  the  nature  of  a- bill  of  exchange,  and  the  rights  and  obli- 
gations which  it  creates  in  favour  of  and  against  the  parties  to 
it;  and  I  entirely  agree  with  the  observation  of  the  Master  of 
the  Rolls  upon  the  grave  inconveniences  to  which  bankers  and 
merchants  would  be  exposed  by  the  introduction  of  such  a  prin- 
ciple, so  far  as  these  observations  apply  to  the  period  of  the  bill's 
currency. 

The  special  circumstances  which  appear  to  me  to  be  of  vital 
importance  to  the  decision  of  the  present  case  are  these:  that  at 
the  time  when  the  bills  in  question  matured,  the  bankers  had 
In  ought  their  dealings  with  the  acceptors  to  a  close,  in  conse- 
quence, apparently,  of  the  insolvency  of  the  latter,  and  that  the 
bank  then  held  securities  sufficient,  when  realized,  not 
only  to  pay  off  all  *  other  debts  due  by  the  acceptors,  but  [*  22] 
also  to  cover,  if  not  in  whole,  at  least  in  great  part,  the 
liabilities  of  the  acceptors  upon  these  bills. 

That  the  bankers  had  power,  in  terms  of  the  memoranda  of 
deposit  by  Samuel  Collins  Radford,  to  apply  the  balance  of  their 
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securities  in  extinction  of  the  indebtedness  of  the  firm  of  Samuel 
Radford  &  Sons  upon  the  bills  in  question,  does  uot  admit  of 
doubt.  Accordingly,  the  bank  had  a  legal  right  to  recover  from 
the  indorser,  who  became  directly  liable  to  them  upon  the  failure 
of  the  acceptors  to  honour  the  bills,  and  had  also  a  legal  light 
under  their  arrangement  with  Samuel  Collins  Radford,  a  partner 
of  the  acceptors'  firm,  to  obtain  payment  out  of  the  free  balance 
of  the  securities  deposited  by  him.  In  a  question  with  the  bank 
the  acceptors  and  the  indorsers  were  alike  principal  debtors,  but 
the  bankers  knew,  at  least  it  came  to  their  knowledge  before 
they  had  exacted  payment  from  either,  that  in  a  question  with 
the  indorsers  the  acceptors  were,  in  reality,  as  well  as  ex  facie 
of  the  bills,  primarily  liable.  In  these  circumstances  it  is 
obviously  immaterial  to  the  bankers  from  which  source  they 
obtain  payment  of  their  debt. 

In  the  present  case  Samuel  Collins  Radford  cannot,  in  my 
opinion,  plead  that  he  did  not  intend  to  become  liable  for  the 
dishonoured  acceptances  of  his  firm,  discounted  with  the  North 
and  South  Wales  Bank,  and  seeing  that  the  real  conflict  of 
interests  lies  between  him  and  the  indorsers,  I  think  it  would 
be  inequitable  to  compel  payment  from  the  indorsers  until  the 
securities  given  by  him  to  the  bank  have  been  exhausted. 

But,  my  Lords,  I  conceive  that  there  is  abundant  authority  in 
the  law  of  England  conclusive  in  favour  of  the  indorsers'  claim. 
I  shall  not  refer  in  detail  to  the  series  of  decisions  which  have 
been  fully  dealt  with  by  your  Lordships.  They  satisfy  me  that 
it  has  long  been  a  settled  rule  of  Equity  that,  in  circumstances 
analogous  to  those  of  the  present  case,  the  creditor  is  bound  to 
take  payment  from  that  one  of  his  debtors  who  is  inter  cos 
primarily  liable  for  his  debt. 

I  have  only  to  add  that,  whilst  it  is  my  opinion  that  the 
indorser  is  not  in  the  likeness,  and  therefore  cannot  claim 
[*"23]  the  equities  of  a  *  surety  so  long  as  the  bill  is  current,  I 
am  not  prepared  to  hold  that  he  becomes  necessarily,  and 
in  all  circumstances,  entitled  to  these  equities  whenever  the  bill 
matures.  It  is  possible  that,  after  maturity,  the  holder  of  the 
bill  may  have  such  interest,  arising  from  his  relations  with  the 
acceptor,  as  will  entitle  him  even  then  to  deal  with  his  securities 
without  respect  to  the  interests  of  the  indorser.     But  the  solution 
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of  these  questions  is  unnecessary  for  the  disposal  of  the  present 
case. 

Order  appealed  from   reversed;   decree  of  the    Vice- 
Chaneellor  of  the  County  Palettine  of  Lancaster 
restored,   with  directions  as  to  costs,  and  cause 
n  in  it  ted. 
Lords'  Journals,  27th  Nov.,  1880. 

ENGLISH  NOTES. 

As  the  cast-  of  Tindal  v. Brown,  referred  to  in  the  above  case,  p.  602, 
supra,  is  placed  by  His  Honor  Judge  Chalmers  amongst  the  overruled 
cases,  it  may  be  mentioned  here,  as  has  been  done  in  the  note  to  The 
Revised  Reports,  Vol.  1,  p.  176.  that  the  case  is  only  overruled  so  far 
as  three  of  the  judges,  Willes,  J.,  Ashihrst,  J.,  and  Buller,  J., 
held  it  necessary  that  notice  should  be  given  by  the  holder,  and  not  by 
another  person  liable  upon  it.  But  on  the  other  point,  that  the  holder 
by  giving  time  or  credit  to  the  acceptor  after  the  maturity  of  the  bill 
discharges  an   indorser,    it  is  an  instructive  case. 

It  will  be  seen  that  the  result, of  the  decision  in  the  above  ruling  case 
involves  the  principle  that  a  surety  is  entitled  to  stand  in  the  place  of 
the  creditor  as  to  any  securities  he  holds  from  the  debtor  freed  from 
any  further  charge  which  the  debtor  may  have  given  the  creditor  over 
the  property  after  the  date  at  which  the  relation  of  suretyship  was 
established.  And  for  this  principle  the  case  is  cited  as  an  authority 
by  Hall,  V.  C,  in  Forbes  v.  Jackson  (1882),  19  Ch.  D.  615,  622,  51 
L.  J.  Ch.  690,  694. 

AMERICAN    NOTES. 

The  principal  case  is  cited  in  2  Daniel  on  Negotiable  Instruments,  §  1343; 
Colebrooke  on  Collateral  Securities,  §  27>:).  See  Gallagher  v.  Nichols.  60  New 
York.  438,  holding  that  where  L.  entered  into  a  contract  with  defendant  to 
erect  buildings  on  his  land,  and  made  a  sub-contract  with  G.  &  M.  for  part 
of  the  work,  and  gave  them  an  order  on  defendant  for  moneys  thereon,  which 
was  accepted  by  defendant,  an  assignment  by  G.  &  M.  of  their  contract  car 
ried  with  it  the  order  and  acceptance. 
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Section  VI.  —  Collateral  and  Consequential. 

No.  46.  —  In  re  AGEA  AND   MASTERMAN'S   BANK. 

Ex   parte   ASIATIC   BANKING   CORPORATION. 

(en.  ap.     1867.) 

RULE. 

Where  a  bill  is  negotiated  on  the  faith  of  a  letter  of 
credit  given  by  a  bank  to  the  drawer  with  the  intention  of 
being  shown  to  various  persons  as  an  inducement  to  them 
to  give  value  for  such  bills,  there  is  a  contract  between  the 
bank  and  the  person  having  notice  of  and  acting  on  the 
letter,  binding  the  bank  to  accept  and  pay  the  bill,  and 
precluding  the  bank  from  setting  up  against  such  person 
any  equity  or  claim  which  may  exist  between  them  and 
the  drawer. 

In  re  Agra  and  Masterman's  Bank.     Ex  parte  Asiatic  Banking 

Corporation. 

L.  R.  2  Ch.  391-398  (s.  c.  36  L.  J.  Ch.  222  ;   16  L.  T.  162  ;  15  W.  R.  414). 

[391]  This  was  an  appeal  by  the  official  liquidator  of  the 
Asiatic  Banking  Corporation  from  an  order  of  Vice- 
Chancellor  Wood  refusing  to  admit  a  claim  made  against  the  estate 
of  the  Agra  and  Masterman's  Bank,  Limited,  in  respect  of  certain 
bills  of  exchange. 

On  the  31st  of  October,  1865,  Agra  and  Masterman's  Bank  gave 
to  Dickson,  Tatham,  &  Co.,  a  letter  of  credit,  addressed  to  them, 
which  was  in  the  following  terms  :  — 

"No.  394.  You  are  hereby  authorized  to  draw  upon  this  hank  at 
six  months'  sight,  to  the  extent  of  £15,000  sterling,  and  such 
drafts  I  undertake  duly  to  honour  on  presentation.  This  credit 
will  remain  in  force  for  twelve  months  from  this  date,  and  parties 
negotiating  bills  under  it  are  requested  to  indorse  particulars  on  the 
back  hereof.  The  bills  must  specify  that  they  are  drawn  under 
credit,  No.  394,  of  the  31st.  of  October,  1865." 


R.   C.  VOL.   IV.]      SECT.  VI.  — COLLATERAL    AND    CONSEQUENTIAL.       013 
No.  46.  — In  re  Agra  and  Masterman's  Bank,  L.  E.,  2  Ch.  391-393. 

In  May,  1866,  Dickson,  Tatham,  &  Co.,  drew  bills  on  the  Agra 
and  Masterman's  Bank,  under  this  letter,  for  £6000,  and 
sold  them  *  to  the  agent  of  the  Asiatic  Banking  Corpora-  [*392] 
tion.  The  agent,  on  taking  the  bills,  duly  indorsed  par- 
ticulars on  the  letter  of  credit.  The  Agra  and  Masterman's  Bank 
stopped  payment  before  the  bills  were  presented  for  acceptance. 
Both  banks  were  now  in  course  of  being  wound  up,  and  the  official 
liquidator  of  the  Asiatic  Banking  Corporation,  who  were  still  the 
holders  of  the  bills,  carried  in  a  claim  for  their  amount  under  the 
winding-up  of  the  Agra  and  Masterman's  Bank.  This  was  opposed 
on  tie  ground  that  Dickson,  Tatham,  &  Co.  were  indebted  to  Agra 
and  Masterman's  Bank  to  an  amount  exceeding  what  was  due  en 
the  bills. 

Mr.  G.  M.  Giffard,  Q.C.,  Mr.  Hannen,  and  Mr.  Kekewich,  for 
the  appellant :  — ■ 

Wj  contend  that  the  appellant  is  entitled  to  prove  on  three 
grounds:  1.  That  Dickson,  Tatham,  &  Co.  were  agents  authorized 
by  Agra  and  Masterman's  Bank  to  promise  that  the  latter  would 
acce]  t  the  bills.  2.  That  the  letters  shown  to  the  person  advan- 
cing money  constituted,  when  money  was  advanced  on  the  faith  of 
it,  a  contract  by  the  bank  to  accept  the  bills.  3.  That  it  would  be 
a  fraud  on  the  part  of  the  bank  to  deny  their  liability  to  pay  the 
bills  after  they  had  been  taken  on  the  faith'  of  the  letter. 

Li  Lord  Mansfield's  time,  a  promise  like  this  would  have  consti- 
tuted an  acceptance ;  but  we  admit  that  even  before  the  Mercan- 
tile Law  Amendment  Act,  19  &  20  Yict.  c.  97,  s.  6,  it  could  not, 
according  to  the  later  decisions,  have  that  effect.  Bank,  of  Ireland 
v.  Archer,  11  M.  &  W.  383,  12  L.  J.  Ex.  383.  We  admit,  therefore, 
that  the  persons  who  took  the  bills  could  not  have  sued  upon  them 
as  bills  ;  but  the  promise  to  accept  a  bill  gives  a  right  of  action  to 
the  person  to  whom  it  was  made.  Mason  v.  Hunt,  \  Doug.  296  ; 
Story  on  Bills  of  Exchange,  §§  459,  461;  Russell  v.  Wiggin,  2  Story's 
Rep.  213  :  Marchington  v.  Vernon,  1  Bos.  &  P.  101,  n.  Now,  looking 
at  the  purpose  of  the  letter,  it  is  clear  that  it  was  intended  to  be 
shown  by  Tatham  &  Co.,  as  proof  of  their  authority  to  pledge  Agra 
and  Masterman's  Bank  to  accept  the  bills.  Tatham  &  Co.  were 
thus  constituted  agents  to  make  a  promise  on  behalf  of  the 
bank.  Pickard  v.  Sears,  6  Ad.  &  E.  469,  2  Nev.  &  P.  488. 
*  Again,  an  open  offer  of  this  kind  constitutes  a  contract  [*  393] 
with  any  one  who  complies  with   its  terms.     Williams  v. 
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(Kincardine,  4  B.  &  Ad.  621,  2*  L.  J.  K.  B.  101 ;  Thatcher  v.  England, 
3  C.  B.  254,  15  L.  J.  C.  P.  241.  Thus,  in  Denton  v.  Great 
Northern  Railway  Company,  5  E.  &.  B.  860,  25  L.  J.  Q.  B.  129,  a 
promise  to  issue  tickets  by  a  particular  train  was  held  to  give  ;i 
right  of  action  to  a  person  who  came  to  the  station  to  get  one  and 
found  that  none  were  issued.  The  principle  of  these  cases  was 
affirmed  in  Warlow  v.  Harrison,  1  E.  &  E.  295,  309,  28.  L.  J.  Q.  B- 
18.  It  has  been  urged  that  there  is  no  privity,  but  that  is  a  fallacy 
arising  from  looking  to  the  time  of  writing  the  offer,  not  to  the 
time  of  the  other  person  acting  on  it.  In  Bank  of  Ireland  v. 
Archer,  11  M.  &  W.  383,  12  L.  J.  Ex.  383,  the  point  was  raised  on 
the  pleadings,  but  the  evidence  did  not  support  them,  for  there  was 
only  a  private  letter  to  the  agent.  Here,  what  we  rely  upon  is 
that  the  letter  was  written  for  the  purpose  of  being  shown.  In 
Pitta  a*  v.  Van  Mierop,  3  Burr.  1663,  the  money  was  advanced 
without  any  authority  from  the  defendants,  and  not  on  their 
credit ;  and  the  subsequent  promise  to  accept  was  contended  to  be 
a  mere  nudum  pactum.  Yet  the  promise  was  held  to  give  a  right 
of  action.  The  point  incidentally  arose  in  Scott  v.  Pilkington,  2  B. 
&  S.  11,  31  L.  J.  Q.  B.  87,  but  the  case  went  off  on  another  ground, 
and  the  decision  does  not  affect  us  ;  there  is  only  an  obiter  dictum 
of  Blackburn,  J.,  which  makes  against  us.  There  is,  therefore,  a 
right  of  action  in  the  p'erson  who  takes  a  bill  on  the  faith  of  a 
letter  like  this.  Whether  such  a  right  of  action  can  pass  with  the 
bill  if  it  be  negotiated  may  be  a  question,  but  if  it  cannot,  an 
equitable  right  is  created  which  will  pass ;  and  it  would  be  against 
conscience  for  the  bank  to  set  up  the  state  of  the  account  between 
them  and  Tatham  &  Co.  as  a  defence  against  repaying  moneys 
advanced  on  the  faith  of  a  letter  like  this:  Jeffryes  v.  Agra  and 
M aster  mart  $  Bank,  L.  II.,  2  Eq.  674,  35  L.  J.  Ch.  686,  has  really  no 
bearing  on  the  present  case. 

Mr.  Dickinson,  Q.C.,  and  Mr.  Roxburgh,  Q.C.,  for  the  official 
liquidator  of  Agra  and  Masterman's  Bank:  — 

There  is  no  agency;  the  letter  of  credit  was  given  for  the  benefit 

of  Tatham  &  Co.,  who  were  not  acting  on  behalf  of  the 

*394]  bank;    and  *  the    letter    would    accomplish    its    object    of 

benefiting  them,  without  attributing  to  it  the  force  now 

contented  for.      In   Pickard  v.  Sears,  6  Ad.  &  E.  469,  2  Nev.  &  P. 

488,  the  principal  was  standing  by;  there  is  nothing  of  the  same 

kind  here.      Pillans  v.  Van   Mierop,  3   Burr.  1663,  and  Mason  v. 
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Hunt,  1  Doug.  296,  were  decisions  by  Lord  MANSFIELD,  who  held 
that  a  promise  to  accept  a  future  bill  of  exchange  amounted  to  an 
acceptance  of  it,  so  that  the  authority  of  those  eases  on  the  present 
question,  however  great  his  Lordship's  authority  may  be  on  other 
points,  is  but  small.  Johnson  v.  Collings,  1  East,  98,  shows  that  a 
promise  to  accept  a  future  bill  is  no  acceptance,  and  that  is  all  the 
letter  amounts  to  in  the  present  case.  Bank  of  Ireland  v.  Archer, 
11  M.  &  W.  383,  12  L.  J.  Ex.  383,  is  in  our  favour;  and  the 
American  cases,  which  Mr.  Justice  Story  admits  to  be  opposed  to 
the  last-named  case,  are  not  binding  here.  How  can  the  indorsees 
be  entitled  to  claim  against  the  bank  ?  They  cannot  be  supposed  to 
have  seen  the  letter  of  credit,  or  to  have  advanced  money  on  the 
faith  of  it.  The  case  is  distinguishable  from  Denton  v.  Great 
Northern  Railway  Company,  5  E.  &.  B.  860,  25  L.  J.  Q.  B.  129,  and 
the  cases  of  that  class,  in  this  —  that  there  the  advertisment  was 
issued  to  all  the  world ;  here  the  letter  was  addressed  to  an  indi- 
vidual firm. 

[The  Lord  Justice  Cairns  :  Was  not  the  letter  intended  to  be 
shown  ?] 

Xo  doubt ;  but  then  we  get  upon  the  question  of  equitable,  not 
legal  liability.  The  transferees  become  equitable  assignees  of  the 
benefit  of  a  contract  between  the  bank  and  Tatham  &  Co.,  and  must 
take,  subject  to  the  same  equities  as  their  assignors,  i.  c,  subject  to 
the  state  of  account  between  the  bank  and  Tatham  &  Co.  No 
doubt  the  liability  to  these  equities  might  be  excluded  by  apt 
words,  but  there  is  nothing  of  the  kind  in  the  instrument. 
Jeffryesv.  Agra  and  Masterman's  Baal:,  L.  E.,  2  Eq.  674,  35  L.  J. 
Ch.  686,  supports  the  claim  to  set-off.  Showing  the  letter  is  no 
more  than  telling  the  persons  who  take  bills  that  the  bank  has 
promised  Tatham  &  Co.  to  accept  them;  the  liberty  to 
communicate  this  promise  cannot  extend  its  *  effect,  [*39.~>] 
which  is  only  to  give  Tatham  &  Co.  a  right  of  action  if  it 
is  broken. 

Feb.  11.     Sir  G.  J.  Turner,  L.  J. :  — 

I  have  had  the  opportunity  of  considering  this  case,  with  my 
learned  brother,  since  the  conclusion  of  the  argument,  and  we  do 
not  think  it  necessary  to  trouble  the  counsel  for  the  appellant  to 
reply. 

The  question  turns  upon  the  effect  of  the  letter  of    the  31st  of 
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October,  1865, by  the  Agra  Bank  to  Dickson,  Tatham, &  Co.  [Hi 
Lordship  read  the  letter,  and  continued.]  Now  whatevei  maybe 
the  effect  of  that  letter  at  law,  whether  there  would  be  aright  of 
action  or  not,  it  seems  to  me  to  give  the  persons  who  took  and 
paid  for  bills  mi  the  faith  of  it  a  plain  right  in  equity  to  compel  the 
Agra  Bank  to  accept  and  pay  the  bills.  The  letter  was  written  in 
a  double  form;  the  first  part  of  it  contains  the  authority  which  is 
given  to  Dickson,  Tatham,  &  Co.  to  draw  the  bills;  the  second  part 
is  evidently,  though  not  in  terms,  yet  in  substance,  addressed  to 
the  persons  who  are  to  negotiate  the  bills.  Tt  is  plain  that  this 
letter  was  giving  by  the  bank  with  a  view  to  its  being  shown  to 
persons  who  were  to  negotiate  the  bills,  and  to  make  advances 
upon  the  faith  of  the  letter;  and  the  last  passage  contains  these 
words:  "  Parties  negotiating  bills  under  it  are  requested  to  indorse 
particulars  on  the  back  hereof."  It  is  plain  that  this  part  of  the 
letter  is  in  truth  addressed  to  the  person  by  whom  the  bills  were 
to  be  negotiated.  The  whole  effect  of  the  letter  is,  that  the  Agra 
Bank  held  out  to  the  persons  negotiating  the  bills  a  promise  that 
it  would  pay  the  liills  ;  and  it  would  be  impossible,  according  to 
my  view  of  the  doctrines  of  Courts  of  Equity,  to  allow  the  bank, 
after  having  sent  that  letter  into  the  world,  addressed  to  the  per- 
sons who  were  to  negotiate  the  bills,  and  so  held  out  to  them  that  it 
would  be  answerable  for  their  payment,  to  say  that  because  there 
was  a  debt  due  to  it  from  the  persons  to  whom  it  had  given  tin- 
letter  of  credit,  therefore  it  would  not  pay  the  bills.  Apart,  there- 
fore, from  any  question  as  to  how  the  case  may  stand  at  law,  I  think 
that  there  clearly  is  a  perfectly  good  equity  to  sustain  a  bill 
[*  396]  filed  by  any  one  of  the  persons  by  whom  bills  drawn  *  under 
the  letter  of  credit  had  been  negotiated,  to  compel  the  Agra 
Bank  to  accept  and  pay  these  bills  which  were  taken  and  paid  for 
upon  the  faith  of  the  statement  which  was  made  in  the  letter. 

Sir  H.  M.  Cairns,  L.  J. :  — 

It  is  not  disputed  in  this  case  that  the  letter  of  credit  of  the  31st 
of  October,  1865,  from  the  Agra  and  Masterrnan's  Bank,  to  Dickson, 
Tatham,  &  Co.,  constituted  a  contract  between  those  parties,  based 
upon  a  sufficient  consideration,  moving  from  Dickson,  Tatham,  &  Co., 
to  the  bank  ;  or  that  the  Asiatic  Banking  Corporation,  when  they 
took  and  discounted  or  paid  for  the  bills  upon  which  a  claim  is  now 
made,  had  notice,  and  took  the  bills  on  the  faith,  of  this  letter :  or 
that   the   bills  were  drawn    in    the   form  prescribed  by  the  letter 
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But  it  is  contended  that  the  letter,  being  in  form  addressed  to 
Dickson,  Tatham,  &  Co.,  constituted  a  contract  with  no  one  but  theui  ; 
and  that  this  contract,  even  if  assignable  in  equity,  could  not  be  as- 
d  otherwise  than  subject  to  all  equities  between  Dickson. 
Tatham,  &  Co.,  and  the  Agra  and  Masterman's  Bank,  and  that 
Dickson,  Tatham  &  Co.  are  indebted  to  that  bank,  in  an  amount 
exceeding   the   bills. 

The  letter  of  the  31st  of  October,  1865,  is  in  form  addressed  to 
Dickson,  Tatham,  &  Co.,  but  it  is  evident  that  it  is  written  to 
Dickson,  Tatham,  &  Co.,  in  order  that  it  may  be  shown  by  them 
to  those  who  were  to  take  the  bills  drawn  on  the  Agra  and  Master- 
man's  Dank  ;  that  it  is  intended  by  the  writers  to  be  used  as  an 
inducement  to  make  persons  take  those  bills;  and  that  the  bills 
were  to  be  taken  by  such  persons  ■under"  the  letter,  that  is,  upon 
the  faith  and  under  the  protection  and  security  of  the  letter.  It 
is  a  general  invitation  issued  by  the  Agra  and  Masterman's  Bank, 
through  Dickson,  Tatham,  &  Co.,  to  all  persons  to  whom  the  letter 
may  be  shown,  to  take  bills  drawn  by  Dickson,  Tatham,  &  Co.,  on 
the  Agra  and  Masterman's  Bank,  with  reference  to  the  letter,  and 
to  alter  their  position  by  paying  for  such  bills,  with  an  assurance 
that,  if  they  or  any  of  them  will  do  so,  the  Agra  and  Masterman's 
Bank  will  accept  such  bills  on  presentation. 

If  it  be  necessary  to  determine  the  question  of  the  legal  liability 
of  the  Agra  and  Masterman's  Hank,  I  am  of  opinion  that,  upon 
the  offer  in  tin's  letter  being  accepted  and  acted  on  by  the 
*  Asiatic  Hanking  Corporation,  there  was  constituted  a  valid  [*  397] 
and  binding  legal  contract  against  the  Agra  and  Master- 
man's  Bank,  in  favour  of  the  Asiatic  Banking  Corporation.  The 
cases  as  to  the  offer  of  rewards,  of  which  the  case  of  Williams  v. 
Carvardine,  4  B.  &  Ad  621,  2  L.  J.  K.  B.  101,  is  an  example,  fol- 
lowed by  the  somewhat  analogous  cases  of  Benton  v.  Great  North- 
ern Railway  Company,  5  E.&  B.  860,  25  L.  J.  Q.  B.  129;  Warlow  v. 
Harrison,  1  E.  &  E.  295,  309.  28  L  J.  Q.  B.  18  andX  cott  v.  Filkington, 
2  B.  &  S.  11,31  L.  J.  Q.  B.  87,  appear  to  me  to  be  sufficient  authority 
to  show  that  there  maybe  privity  of  contract  in  such  a  case  ;  and  if 
the  view  be  adopted  which  appears  to  have  been  taken  in  the 
American  Courts,  that  the  holder  of  the  letter  of  credit  is  the  agent 
of  the  writer  for  the  purpose  of  entering  into  such  a  contract,  the 
same  result  would  be  arrived  at  by  a  different  road. 

But  assuming  the  contract,  to  have  been  at  law  a  contract  with 
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Dickson,  Tatham,  &  Co.,  and  with  no  other,  it  is  clear  that  the  con- 
tract was  in  equity  assignable,  and  that  Dickson,  Tatham,  &  Co., 

must  be  taken  to  have  assigned  (if  assignment  were  needed)  to  the 
Asiatic  Banking  Corporation,  and  to  have  been  by  the  writers  of 
the  letter  intended  to  assign  to  them,  the  engagement  in  the  letter 
providing  for  the  acceptance  of'  the  bills.  Generally  speaking,  a 
chose  in  action  assignable  only  in  equity  must  be  assigned  subject 
to  the  equities  existing  between  the  original  parties  to  the  con- 
tract ;  but  this  is  a  rule  which  must  yield  when  it  appears  from  the 
nature  or  terms  of  the  contract  that  it  must  have  been  intended  to 
be  assignable  free  from  and  unaffected  by  such  equities  The  es- 
sence of  this  letter  is,  as  it  seems  to  me,  that  the  person  taking  bills 
on  the  faith  of  it  is  to  have  the  absolute  benefit  of  the  undertaking 
in  the  letter,  and  to  have  it  in  order  to  obtain  the  acceptance  of  the 
bills  which  are  negotiable  instruments  payable  according  to  their 
tenor,  and  without  reference  to  any  collateral  or  cross  claims.  Un- 
less this  is  done,  the  letter  is  useless ;  Dickson,  Tatham,  &  Co., 
obtain  no  benefit  from  it ;  the  takers  of  the  bills  obtain  no  protec- 
tion under  it,  In  this  view  of  the  case,  the  Asiatic  Banking  Cor- 
poration are,  in  my  opinion,  assignees  of  the  contract  with  Dicksun, 
Tatham,  &  Co.,  free  from  any  equities  between  Dickson,  Tatham 

&  Co.,  and  the  Agra  and  Masterman's  Bank. 
[*  398]   *  I  think  the  claim  should  be   allowed,  and  the  Asiatic 

Banking  Corporation,  or  their  liquidators,  should  have  their 
costs  here  and  in  the  Court  below  out  of  the  estate  of  the  Agra  and 
Masterman's  Bank. 

ENGLISH   NOTES. 

The  principal  case  is  distinguished  in  In  re  Bamrd's  Banking  Co., 
<>j-  parte  Stephens  (L.  JJ.  1868),  L.  R.,  3  Ch.  753,  19  L.  T.  198, 
where  a  bank  under  an  arrangement  with  the  drawers  of  certain  bills 
guaranteed  the  acceptors  that  they  would  supply  them  with  funds  t<> 
meet  the  bills.  The  holder  of  the  bills  who  had  bought  them  after 
being  informed  by  the  drawer  of  this  guarantee  was  held  to  have  no 
equity  to  enforce  the  guarantee  against  the  bank.  The  distinction  is 
that  there  was  nothing  to  show  that  the  guarantee  was  given  for  the 
purpose  of  being  exhibited  to  a  purchaser  of  the  bills.  The  same  dis- 
tinction  is  noted  by  Brett,  L.  J.,  in  Union  Bank  of  Canada  v.  Cole 
(C.  A.  1877),  47  L.  J.  C.  P.  100,  109,  where  it  is  insisted  on  that  the 
liability  arises  only  from  the  privity  established  between  the  guarantor 
and  the  holder  by  reason  of  the  intention  of  the  former  that  the  latter. 
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should  act  upon  it,  and  his  acting  accordingly  ;  and  it  is  observed  thai 
in  The  Agra  and  Masterman's  Hank  ease  there  would  have  been  no 
equity  if  there  had  not  been  a  contract  at  law,  and  that  the  question  in 
law  and  in  equity  is  the  same. 

The  principal  case  is  followed  by  James,  V.  C,  in  Maitland  v.  The 
Chartered  Mercantile  Bank  of  India,  London,  and  China  (1809;.  2 
Hem.  &  M.  440,  38  L.  J.  Ch.  363,  368,  12  L.  T.  372,  in  which  the 
right  of  a  bond  fide  holder  of  a  bill  negotiated  under  an  open  letter  of 
credit  came  into  question.  The  letter  had  been  procured  by  a  Scotch 
merchant,  M.,  from  the  National  Bank  of  Scotland,  and  authorized  mer- 
chants in  China  to  draw  upon  Messrs.  Grlyn  &  Co.  in  London  on  the 
account  of  the  Scotch  Bank.  The  Chartered  Bank  of  India,  etc.,  were 
holders  of  the  bill  for  value  given  on  the  faith  of  the  letter.  The  ques- 
tion was  raised  by  a  suit  in  Chancery  by  M.  to  restrain  the  Chartered 
Bank,  etc.,  from  negotiating  the  bill,  and  Messrs.  Grlyn  &  Co.  from 
accepting  them;  and  the  plaintiff  in  the  suit  contended  that  the  bills 
had  been  negotiated  contrary  to  an  agreement  between  M.  and  the  mer- 
chants in  China  that  the  letters  should  only  be  used  on  condition  that 
bills  of  lading  of  the  goods  purchased  with  the  proceeds  of  the  bills  of 
exchange  should  be  sent  home  in  security  for  their  payment.  The  only 
proof  that  the  Chartered  Bank,  etc.,  had  notice  of  this  agreement  was 
an  alleged  custom  of  the  trade  between  home  and  foreign  merchants. 
The  suit  was  dismissed  by  James,  V.  C,  who  held  that  such  an  agree- 
ment could  not  affect  the  holder  who  had  purchased  the  bills  on  the 
faith  of  the  open  letter  of  credit;  and  further  that  such  holder  could 
not  be  affected  with  notice  of  the  agreement  by  reason  of  any  such  cus- 
tom as  alleged.  The  Vice  Chancellor  considered  that  the  Chartered 
Bank  had  a  legal  as  well  as  an  equitable  title  to  sue  the  grantor  of  tin- 
letter  of  credit  as  if  he  were  a  party  liable  on  the  bill. 

The  principal  case  was  again  followed  in  In  re  General  Estates  Com- 
pany, Ex  parte  City  Bank  (1868),  L.  R.,  3  Ch.  758.  A  public  com- 
pany which  had  no  express  power  of  issuing  negotiable  instruments. 
but  whose  business  was  such  that  the  power  to  do  so  might  be  implied, 
issued  under  their  seal,  in  payment  of  land,  an  instrument  by  which 
the  company  "undertake  to  pa}- to  the  order  of  H.  on  1st  of  July.  1867, 
the  sum  of  £1000."  It  was  held  that  this  was  in  effect  a  promissory 
note,  and  that  the  holder  in  due  course  was  not  affected  by  any  equities 
between  H.  and  the  company.  A  very  similar  case,  in  which  the  last 
mentioned  decision  was  followed,  was  In  re  the  Imperial  Land  Com- 
pany of  Marseilles,  ex  parte  Colboume  and  Strawbridge  (1870).  L.  R., 
11  Eq.  478,  40  L.  J.  Ch.  93,  23  L.  T.  515. 

In  the  case  already  referred  to  of  the  Tit  ion  Bank  of  Canada  v.  Cole 
(C.  A.  1877)  47  L.  J.  C.  P.  100,  there  was  a  Utter  of  credit  from  the 


620  BILL   OF    EXCHANGE. 


No.  46.       In  re  Agra  and  Masterman's  Bank.  —  Notes. 


defendanl  addressed  to  the  proposed  drawers  of  the  bills,  and  intended 
to  be  shown  to  persons  advancing  money  on  the  credil  of  the  bills;  but 
the  letter  of  ••red it  itself  contained  express  conditions  to  the  effecl  thai 
the  drafts  were  to  be  represented  by  equal  value  in  clean  bills  of  lading 
to  be  attached  to  the  drafts,  and  thai  either  the  drafts  must  repr< 
goods  actually  sold  for  shipmenl  or  thai  before  negotiating  the  drafts 
certain  arrangements  wen-  to  be  made  to  secure  thai  they  represented 
sufficient  value  secured  by  shipments.  It  was  held  that  any  contract 
between  the  defendants  and  the  plaint  iffs  who  on  the  letters  being  shown 
to  them  advanced  money  on  the  bills,  was  subjecl  to  Buch  of  the  condi- 
tions as  were  not  necessarily  subsequenl  to  the  advance;  and  thai  the 
plaintiffs,  having  advanced  the  money  on  the  bills,  with  notice  thai 
the  drawer  had  not  complied  with  the  conditions,  could  not  hold  the 
defendants  bound  by  an)  contracl  with  them. 

The  principle  of  In  re  Agra  and  Masterman's  Bank  has  been  ap- 
plied or  considered  in  numerous  cases  relating  to  debentures  or  bonds 
of  companies  issued  for  the  purpose  of  being  made  instruments  of  credit; 
but  as.  in  several  of  these  cases,  the  question  has  also  been  considered 
whetherthe  instruments  themselves  were  negotiable  securities,  it  s 

more ivenient  to  consider  them  tinder  the  cases  relatingto  negotiable 

bonds.  These  will  l>e  found  in  a  subsequent  volume  under  the  title  of 
"  Bond  (negotiable)."  In  the  meantime  the  following  may  be  referred 
to  as  eases  in  which  the  holder  for  value  of  such  an  instrument  lias 
established  orclaimed  against  thecompanj  or  person  issuing  the  instru- 
ment a  right  freed  from  the  equities  or  defences  alleged  against  tin- 
original  obligor:  Jli;/;/s  v.  NortJiern  Assam  Tea  Company  (  1869),  L.  II.. 
4  Ex.  387,  38  L.  J.  Ex.  233;  21  L.  T.336;  BeBlakely  Ordnance  Com- 
pany, exparte  New  Zealand  Banking  Company  (1867),  L.  R.,3Ch.  154, 
37L.  J.Ch.  418;  In  re  Natal  Investment  Company,  exparte  Financial 
Corporation  (1868),  L.  R.,  3  Ch.  355,  37  L.  J.  Ch.  302  (Distinguished); 
Graham  v.  Johnson  (1869),  L.  R.,  8  Eq.  44.  38  L.  J.  Ch.  374  (Distin- 
guished); Re  SouthBlackpool  Hotel  Company,  exparte  James  dv' 
L.  R.,  8  Eq.  225,  38  L.  J.  Ch.  616;  In  re  Northern  Assam  Tea  Com- 
pany, ex  parte  Universal  Life  Assurance  Company  (1870).  L.  it..  10 
Eq.  458,  39  L.  J.  Ch.  829;  Webb  v.  Heme  Bay  Commissioners  (18 
L.  R.,  5  Q.  B.  642.  39  L.  J.  Q.  B.  221,  22  L.  T.  745;  Goodwin  v. 
Robarts  (1876),  1  App.  Cas.  476,  45  L.  J.  Ex.  748.  35  L.  T.  179;  Rum- 
ball  v.  Metropolitan  Bank  (1877).  2  Q.  B.  D.  194.  46  L.  J.  Q.  B.  346, 
36  L.  T.  240;  In  re  Romford  Canal  Company,  Pocock's  Claim  (185 
24  Ch.  D.  85.  52  L.  J.  Ch.  729.  49  L.  T.  118;  Earl  of  Sheffield  v.  Lon- 
don Joint  Star/-  Bunk  (1888),  13  App.  Cas.  333,  57  L.  J.  Ch.  986,  58 
L.  T.  735;  London  Joint  Stoek  Bankv.  Simmons  (appeal  from  Sim- 
mons v.  London  Joint  Stoek  Bonk.  H.  L.  4  April,  1892).  1892,  A.  C. 
201,  61  L.  J.  Ch.  723,  66  L.  T.  625. 
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AMERICAN   NOTES. 

This  case  is  cited  as  authoritative  in  2  Daniel  on  Negotiable  Instruments. 
§  1708.  See  Arenls  v.  Commonwealth,  18  Grattan  (Virginia),  758.  It  is  also 
cited  in  note,  •_'•">  Am.  Rep.  348.  The  doctrine  is  sustained  by  Russell  v. 
Wiggin,  2  Story  (United  States  Cir.  Ct.),  213  ;  Pollock  v.  Helm,  54  Mississippi, 
1  ;  28  Am.  Rep.  342.  In  the  last  case  it  was  held  that  a  letter  written  by  the 
president  of  a  bank,  as  such  president,  addressed  to  W.,  stating  that  she  was 
authorized  to  draw  on  X.  for  -SoOU,  placed  with  X.  by  R.  for  her  account,  and 
that  "any  amount  you  may  wish  to  draw  on  X.  we  will  pay  you  the  money 
for  it  here,  with  usual  exchange."  was  a  general  letter  of  credit, that  the  bank 
was  liable  in  assumpsit  tor  money  advanced  by  P.  on  the  faith  of  it,  and  that 
parol  evidence  was  incompetent  to  show  that  it  was  intended  as  an  accommo- 
date u  to  W.  in  response  to  an  inquiry  by  the  bank  at  her  request,  and  not 
int. 'tided  as  a  letter  of  credit  or  authority  to  draw.  The  Court  said  :  "  It  is 
as  if  he  had  said,  Wherever  you  may  be,  and  to  whatever  banker  or  capitalist 
you  may  show  this,  we  agree  that  if  any  party  will  buy  a  bill  or  bills  on  Mr. 
Nye.  we  will  pay  it  or  them,  at  our  bank,  to  the  extent  of  $:;<)()." 

In  Bank  of  Michigan  v.  EhjAl  Wendell  (New  York),  508,  it  was  held  that 
a  parol  promise  to  accept  a  future  bill  was  not  binding,  until  the  bill  was 
taken  by  the  holder  upon  the  faith  and  credit  of  such  promise.  (This  was 
before  the  statute  requiring  acceptances  to  lie  in  writing.)  Mr.  Bigelow  says 
(E/ils  and  Note-,  p.  53)  :  -The  converse  would  seem  to  follow  from  this,  that 
if  (he  holder  did  30  take  the  bill,  the  parol  promise  would  be  binding.''  To 
this  effect,  Crowell  v.  Van  Bibber,  18  Louisiana  Annual,  ti:'.7  ;  Williams  v. 
Winans,  2  Green  (New  Jersey  Law),  :;:'>!<;  Kennedy  \.  Geddes,  8  Porter  (Ala- 
bama), 263;  ■>■>  Am.  \h-r.  289. 

In  Bank  of  Illinois  v.  Sloo,  16  Louisiana,  539;  35  Am.  Dec.  223,  the  doc- 
trine  of  the  Rule  appears  to  have  been  adjudged;  but  in  Carrollton  Bank  v. 
Tayleur,  16  Louisiana,  190;  35  Am.  Dec.  219,  it  seems  to  be  limited  to  cases 
where  the  letterof  credit  describes  the  bills.  This  seems  the  doctrine  of  Cool- 
ulge  v.  Payson,  •_'  Wheaton  (United  States  Sup.  Ct.),  66. 

See  Kendrick  v.  Campbell,  1  Bailey  (South  Carolina),  522;  Slorer  v.  Logan, 
'.>  Massachusetts,  58;  Steman  v.  Harrison,  12  Pennsylvania  State.  :>7 ;  82  Am. 
Dec.  491  ;    Vance  v.   Ward,  2  Dana  (Kentucky),  !)•">. 

The  tendency  of  the  decisions  seems  to  be  to  hold  good  the  promise  of  the 
letter  of  credit  to  an  amount  fixed  therein. 
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N,,  I;.  _  BEEMAN   v.   DUCK. 
(1843  | 

No.  48.  — PHILLIPS  v.  IM    TIll'lLY 
(1866.) 

RULE. 

The  acceptor  of  ;i  Ijill  is  estopped  from  denying  to  a 
holder  in  due  course  the  genuineness  and  validity  so  far  as 
relates  to  the  drawn-  of  the  bill;  except  thai  where  the 
drawer  to  whose  order  the  bill  as  presented  for  acceptance 
is  made  payable  is  a  real  person  and  his  signature  as  in- 
dorser  has  been  forged  (or  is  made  without  authority), — 
the  acceptor  not  having  knowledge  of  the  forgery  (orwant 
of  authority),  —  the  acceptor  is  not  estopped  from  denying 
the  indorsement. 

Beeman  v.  Duck. 

11  M.  &  W.  251-256  (-.  C.  12  L.J.  Ex.198,  199). 

[251]  Assumpsit  on  a  bill  of  exchange  for  £175,  stated  in  the  dec- 
laration to  have  been  drawn  by  certain  persons,  under  the  name, 
style,  and  firm  of  Bradshaw  &  Williams,  upon  the  defendant,  und>r 
the  name  or  style  of  W.  Serjeant,  payable  to  the  order  of  Bradshaw 
&  Williams,  at  three  months'  date,  accepted  by  the  defendant,  and 
indorsed  by  Bradshaw  £  Williams  to  the  plaintiff.    To  this  count  the 

defendant  pleaded,  first,  that  the  said  persons  therein  men- 
[*252]    tioned  did  not  draw  the  said  bill  as  alleged  ;  secondly,  *  that 

the  said  persons  did  not  indorse  it ;  and  thirdly,  that  the 
defendant  did  not  accept  it :  upon  which  issues  were  joined. 

At  the  trial  before  Wightman,  J.,  at  the  last  Bristol  Assizes,  it 
appeared  that  W.  Serjeant,  who  was  a  partner  of  the  defendant, 
brought  the  bill  to  one  Johnson,  a  prior  holder  to  the  plaintiff, 
with  the  names  of  Bradshaw*  &  Williams  indorsed  upon  it,  and 
negotiated  it  with  him.  The  defendant  alleged  that  the  bill  was 
accepted  by  Serjeant  on  account  of  a  private  transaction  with  him, 
and  mala  fide.  It  was  proved' that  Messrs.  Bradshaw  &  Williams 
was  a  really  existing  firm,  with  which  Serjeant  had  been  accus- 
tomed  to  deal ;  and   those   persons  being  called,  they  -wore  that 
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neither  the  drawing  nor  the  indorsement  of  the  bill  was  theirs, 
but  stated  also,  that  the  handwriting  of  both  was  evidently  the 
same.  The  learned  Judge  summed  up  the  case  to  the  jury  with 
reference  to  the  question  which  had  been  treated  in  the  course  of 
the  trial  as  the  principal  point  in  dispute  between  the  parties,  viz. 
whether  there  was  collusion  or  knowledge  on  the  part  of  the  plain- 
tiff that  the  bill  was  made  otherwise  than  for  partnership  purposes  ; 
and  it  was  not  until  after  the  jury  had  given  their  verdict  for  the 
plaintiff,  that  his  attention  was  called  to  the  issue  denying  the 
indorsement,  which,  it  was  alleged,  on  behalf  of  the  defendant,  was 
proved  by  the  evidence  of  Bradshaw  &  Williams. 

Tn  Michaelmas  Term,  Bom  pas,  Serjeant,  obtained  a  rule  nisi  for 
a  new  trial,  on  the  above  ground,  against  which 

Erie  and  Montague  Smith  showed  cause  (Februarys). — -The 
defendant,  as  acceptor  of  this  bill,  was  clearly  estopped  from  deny- 
ing that  Bradshaw  &  Williams  drew  it  :  and  it  being  proved  that 
the  handwriting  of  the  indorsement  and  of  the  drawing  was  the 
same,  and  the  bill  having  been  negotiated  with  that  in- 
dorsement upon  it  by  the  acceptor,  the  *  estoppel  applies  [*  253] 
to  the  indorsement  also,  and  the  defendant  is  concluded 
from  saying  that  it  was  not  the  signature  of  those  persons. 
Cooper  v.  Meyer,  10  B.  &  Cr.  468  ;  5  Man.  &  by.  387  ;  8  L.  J.  K.  15. 
171.  Lord  TENTERDEN  there  says:  '-The  acceptor  ought  to  know 
the  handwriting  of  tie-  drawer,  and  is  therefore  precluded  from 
disputing  it;  but  it  is  said  that  lie  may  nevertheless  dispute  the 
indorsement  Where  the  drawer  is  a  real  person,  he  may  do  so; 
but  if  there  is  in  reality  no  such  person,  I  think  the  fair  construc- 
tion of  the  acceptor's  undertaking  is,  that  he  will  pay  to  the  signa- 
ture of  the  same  person  that  signed  the  bill."  Such  is  certainly 
the  rule  where  the  acceptance  was  prior  to  the  indorsement,  and 
the  bill  has  been  passed  by  the  indorser;  but  where,  as  in  this 
,  the  acceptor  himself  puts  tic  bill  into  circulation  with  the 
forged  indorsement  on  it,  he  is  equally  estopped  to  dispute  that 
indorsement.  Having  accepted  a  lull  drawn  by  some  person  in  the 
oame  of  Bradshaw  &  Williams,  without  their  authority,  he  under- 
takes to  pay  to  the  order  of  tie'  same  person.  Schultz  v.  Astlcy,  2 
Bing.  X.  ( '.':>44  ;  2  Scott,  815  :  5  L.  J.  C.  P.  130.  If  it  were  other- 
wise, the  acceptor  might  be  enabled  to  commit  the  grossest  fraud, 
and  yet  escape  liability.  [Parke,B.  It  was  a  question  for  the 
jury,  according  to  Cooj)er  v.  Meyer,  whether  the  bill  was  drawn  in 
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a  false  name.     It  was  not  left  to  the  jury  in  this  case  whether  the 
handwriting  of  the  drawing  and  indorsement  was  the  same:] 

Butt,  contra.  There  is  a  distinction  between  the  case  of  a 
fictitious  drawer,  and  that  of  the  forgery  of  the  name  of  a  real 
person  as  drawer.  It  is  in  the  former  case  only  that  the  act  of 
acceptance  admits  the  indorsement.  In  the  present  case,  the 
defendant  was  estopped  to  deny  the  indorsement  as  alleged  by 
Bradshaw  &  Williams,  and  there  was  a  distinct  issue  upon  that. 
[Parke,  B.  You  say  that  Cooper  v.  Meyer  applies  only 
[*  254]  to  the  case  of  wholly  fictitious  *  persons,  who  never  could 
either  draw  or  indorse;  because  there  the  acceptor  admits 
that  the  bill  is  drawn  by  somebody,  —  that  is,  by  the  same  person 
who  indorses  in  the  same  handwriting :  but  that  here  he  agrees  to 
pay  to  the  order  of  Bradshaw  &  Williams,  being  estopped  only  to 
say  that  they  did  not  draw  the  bill.]  Yes.  The  defendant  only 
undertook  to  pay  to  their  indorsement,  and  until  that  is  given  the 
plaintiff  has  no  title.  The  case  is  not  like  that  of  Gibson  v.  Minet, 
1  H.  Bl.  569  ;  1  R.  R.  754,  where  the  acceptors  were  aware  of  the 
forgery;  here,  for  aught  that  appears,  the  defendant  may  have 
been  wholly  ignorant  that  the  signature  of  Bradshaw  &  Williams 
was  not  genuine  ;  and  that  question  was  not  submitted  to  the  jury. 

Cur  adv.  vult. 

The  judgment  of  the  Court  was  now  pronounced  by 
Parke,  B.  The  only  question  in  this  case  was,  whether  the 
indorsement  alleged  in  the  declaration  to  have  been  made  by 
Bradshaw  &  Williams  was  proved.  It  appears,  that  the  issue 
raised  by  the  traverse  of  the  indorsement  was  not  brought  under 
the  notice  of  the  learned  Judge  who  tried  the  case,  until  the  jury 
had  given  their  verdict  upon  the  principal  point  in  dispute,  which 
the  Court,  on  the  application  for  a  rule  for  new  trial,  refused  to 
disturb ;  and  the  argument  on  showing  cause  was  confined  to  the 
question,  whether  the  indorsement  was  proved  by  the  evidence. 

The  bill  was  drawn  in  the  name  of  Bradshaw  &  Williams,  and 
indorsed  in  the  same  name,  and  there  was  some  evidence  of  its 
being  properly  indorsed,  as  it  was  brought  by  the  defendant's  part- 
ner, with  the  indorsement  upon  it,  to  be  discounted  by  a  prior 
holder.  On  the  part  of  the  defendant  it  was  shown,  that 
[*  255]  this  firm  was  a  real  one,  *  and  proved  by  both  members  of 
the  firm,  that  the  drawing  and  indorsement  were  forgeries. 
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On  the  argument  before  us,  it  was  contended  by  the  plaintiffs 
counsel,  that,  the  drawing  being  a  forgery,  the  defendant  by  his 
acceptance  had  undertaken  to  pay  to  any  one  who  held  the  bill  by 
an  indorsement  in  the  same  handwriting,  according  to  the  princi- 
ple laid  down  in  Cooper  v.  Meyer,  10  B.  &  C.  468  ;  5  Man.  &  R  387  ; 
8  L.  J.  K.  B.  171 ;  and  it  was  said  there  was  evidence  in  the 
case,  that  the  signatures  in  drawing  and  indorsing  were  those  of 
the  same  person.  If  this  were  so,  the  rule  ought  to  be  made  ab- 
solute for  a  new  trial,  as  the  question  as  to  the  identity  of  the 
signature  has  not  been  submitted  to  the  jury. 

But  on  the  part  of  the  defendant  it  is  insisted,  that  the  case  of 
Cooper  v.  Meyer  is  distinguishable  from  the  present,  for  there  the 
drawers  were  fictitious  ;  here  they  really  existed,  though  their  sig- 
nature was  forged ;  and  that  in  such  a  case,  the  acceptor,  though 
lie  admits  that  the  bill  was  drawn  by  the  parties  by  whom  it  pur- 
ports to  be  drawn,  does  not  admit  the  indorsement  by  the  same 
parties  ;  a  doctrine  which  is  clearly  established,  as  to  bills,  wherein 
the  signature  is  not  forged.  Robinson  v.  Yarrow,  7  Taunt.  455  ;  1 
Moore,  150  ;  18  E.  R  537.  In  analogy  to  that  case,  the  defendant, 
it  is  said,  admits  by  his  acceptance  that  the  bill  was  drawn  in  the 
name  of  Bradshaw  &  Williams,  by  themselves,  or  some  agent  author- 
ized to  draw  in  their  name :  but  it  does  not  admit  that  it  was  in- 
dorsed by  themselves,  or  some  agent  authorized  to  indorse,  which  is 
a  different  species  of  authority.  And  we  cannot  help  thinking 
there  is  great  weight  in  that  argument,  if  the  defendant  accepted  the 
bill  in  ignorance  of  the  forgery ;  but  if  he  knew  of  it,  and  intended 
that  the  bill  should  be  put  into  circulation  by  a  forged  indorse- 
ment, in  the  name  of  the  same  firm,  by  the  same  party  win. 
drew  it,  the  case  seems  to  fall  within  the  principle  of  *  that  [*  256] 
of  Cooper  v.  Meyer.  Some  doubt  however  occurs,  whether 
the  instrument  ought  not  to  be  declared  upon  as  payable  to  bearer, 
according  to  the  case  of  Gibson  v.  Minet,  1  H.  Bl.  569  ;  1  R  R. 
754,  as  ultimately  decided  by  the  majority  of  Judges,  and  the 
House  of  Lords,  and  followed  by  the  Court  of  King's  Bench,  in  the 
case  of  Bennett  v.  Farnell,  1  Camp.  130,  180  c.  It  may  be  remarked 
that  these  cases  were  not  cited,  or  this  question  raised,  in  Cooper 
v.  Meyer. 

There  must  therefore  be  a  new  trial. 

Rule  absolute. 

VOL.  IV.  —   40 
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Phillips  v.  Im  Thurn. 
L.  R.,  1  C.  P.  463-47S  (a   o.  35  L.  J.  C.  P.  220 ;  14L.T.406J  U  W.  R,  €53). 

[  464]  This  w;is  ;in  action  brought  by  the  plaintiffs  as   indor- 

sees against  the  defendanl  as  the  acceptor  for  honour  of 
the  1*111  of  exchange  hereinafter  mentioned.     The  following  « 
was  stated  for  the  opinion  of  the  Court,  without  pleadings:  — 

1.  The  plaintiffs  are  discount-brokers  in  London.  The  defend- 
ant is  a  merchant  in  London,  and  is  the  correspondent  and  agent 
there  for  a  firm  carrying  on  business  a1  Lima,  under  the  name  of 
Canevaro  &  I  !o. 

'1.  tn  June,  L864,  a  person  calling  himself  Enrique  or  Henry 
Plana,  presented  to  one  Sultzberger,  al  Liverpool,  for  acceptance,  a 
bill  of  exchange,  in  the  Spanish  language,  of  which  the  following  is 
a  translation  :  — 

No.  771.      Lima,  12  Mav.  1864 

For  £400  0*.  Orf. 

At  sixty  Jays  sight  please  pay  by  thi>  first  of  exchange  (second  and 
third  not  being  paid)  to  the  order  of  Mr.  Carlos  Raffo,  the  sum  of  Four 
hundred  pounds  sterling,  value  received,  which  place  to  account  accord- 
ing to  advice  of 

(  'ane\  ai;i>  &  Co. 

To  Mr.  H.  H.  Sultzberger,  Liverpool 

3.  At  the  time  the  bill  was  so  presented  to  Sultzberger,  it  bore 
the  following  indorsements  :  "  Pay  to  the  order  of  Mr.  Enrique 
Plana,  Lima,  12  May,  1864.     Carlos  Raffo.     Henry  Plana." 

4.  The  bill  was  a  forgery  on  Canevaro  &  Co..  and  it  was  to  be 
taken  that  no  persons  named  Carlos  Raffo  or  Enrique  for  Henry; 
Plana  were  known  at  Lima  or  to  Messrs.  Canevaro  &  Co.  A  clerk 
of  Canevaro  &  Co.,  named  Arnaboldi,  absconded  from  Lima,  by  the 
mail-packet  which  left  for  England  on  the  night  of  the  13th  of  May, 
1864.  A  person  named  Jose  Moretti,  who  was  not  in  the  employ- 
ment of  Canevaro  &  Co..  left  Lima  with  Arnaboldi.     It  was  to  be 

taken  for  the  purposes  of  this  case  that  Arnaboldi  assumed 
[*  465]   *  the  name  of  Plana,  and  that  he  was  the  person  mentioned 
in  paragraph  2  of  the  case. 

5.  The  written  parts  of  the  bill  were  undoubtedly  in  the  hand- 
writing of  Arnaboldi,  and  it  was  to  be  taken  that  the  indorsement 
"Henry  Plana,"  was  written  by  him.     It  did  not  appear  by  whom 
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the  other  indorsement  mentioned  in  paragraph  3  was  made,  but  it 
was  to  be  assumed  for  the  purposes  of  this  case  to  have  been  made 
by  A.rnaboldi  or  Jose  Moretti.  These  facts,  however,  were  not 
known  to  Sulzberger  at  the  time  the  bill  was  presented  to  him  for 
acce]  Dor  were  they  known   to  the  defendant    at   the   time 

when  he  accepted  the  bill  as  hereinafter  mentioned,  or  to  the 
plaiul 

6.  Sultzberger,  having  stopped  payment,  declined  to  accept  the 
bill,  but  wrote  to  the  plaintiffs,  with  whom  he  was  in  the  habit  of 
dealing,  the  following  letter:  — 

■*  Liverpool,  21st  June,  1^04. 

"Messrs  B.  S.&J.  Phillips  &  Co. 
"  Dear  Sirs,  —  1  have  this  day  given  youraddress  to  Mr.  Henry 
Plana,  the  holder  of  two  drafts  on  myself  for  £400  and  £800,  which 
I  wa9  prevented  from  accepting  in  consequence  of  having  lately  been 
under  the  painful  necessity  to  suspend  my  payments.  Messrs  J.  C. 
im  Thurn  &  Co.  will  intervene  and  accept  on  behalf  of  the  drawers, 
Messrs.  Canevaro  &  Co.,  Lima  (who  themselves  arc  safe  for  any 
amount);  and,  as  Mr.  Plana  is  quite  a  stranger  here,  and  might 
have  some  difficulty  to  get  the  bills  discounted,  I  wished  to  render 
him  some  service.  1  therefore  gave  him  your  address, thinking  that 
with  Messrs.  im  Thurn's  signature  you  will  not  object  to  discount 
the  bills  for  him. 

•  II.  H.  Sultzberger. 

u  P.  S  Mr.  Plana  tells  me  he  intends  making  some  purchases,  and 
would  be  glad  to  get  the  notes,  it'  possible,  by  return  of  mail." 

The  bill  for  £400  mentioned  in  this  letter  is  the  bill  mentioned 
above  in  paragraph  '1  of  the  case. 

7.  This  letter  was  accompanied  by  the  following  letter  from  the 
person  calling  himself  Plana,  to  the  plaintiffs,  inclosing  the  bills 
re  felled    to  :  — 

"Liverpool,  2\<t  June,  1864. 

"Messrs.  B  S.&J.  Phillips  &Co. 

"Gentlemen,  —  I  am  indebted  for  your  address  to  Mr. 
H.  *  Sultzberger,  of  this  town  ;  in  consequence  of  which  I    [*  466] 
take  the  liberty  of  inclosing  you  two  drafts  of  Messrs.  Cane- 
varo &  Co.,  at  Lima,  for  .£400,  sixty  days  sight,  and  <£800,  ninety 
days  sight,  on  the  said  Mr.  Sultzberger,  who  tells  me  that  certain 
reasons  prevent  him  from  accepting  them,  but  that  Messrs.  J.  C.  im 
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Thurn  &  Co.,  London,  will  accept  on  behalf  "t'  tin-  drawers.  1  now 
request  you  to  get  these  two  dn  I  ented  for  thai  purpose  to 

Messrs.  .1.  C.  im  Thurn  a  Co.,  and  afterwards  to  get  them  discounted 
for  my  account  aa  favourably  a-  pos  ible,  and  remit  me  tin-  balance 
in  notes  per  i  I  Letter  to  the  address  at   foot.     In  the  event 

of  your  oot  feeling  disposed  to  discount   tin-  bills,  I  requi 
return  them  to  me,  provided  with  the  needful,  excusing  tin-  trouble. 

•  II    •  i . ,  Plam  \." 

8.  I  poll  receipt  of  these  letters,  the  plaint  ill's  Bbowed  them,  with 
the  bills  and  the  indorsement  on  them,  to  the  defendant,  and  in- 
quired  whether  he  would  accept  for  honour  of  M 

Co., and  thedefendant  stated  that  he  would. 

9.  The  plaintiffs  afterwards  informed  Sultzberger  and  the  p< 
calling  himself  Plana,  that  they  would  discount  the  bills  upon  their 
being  accepted  by  the  defendant 

10.  The  bills  wen-  thereupon  duly  protested  foi    non-acceptance, 
and  were  then  presented  to  the  defendant,  and  were  left   in  Ids 
office  for  acceptance  for  twenty-four  hour-,  in  the  ordinary  coin 
business;  and  he  accepted  the  same  in  the  following  form:  — 

•■  Accepted  for  honour  and  on  account  of  M<  I 

with  charges  ts.     London,  24  June.     J.  C.  im  Thurn  &  t 

11.  The  plaintiffs  thereupon  discounted  th  •  bills,  upon  the  faith 
of  the  acceptance  of  the  defendant,  and  remitted  the  proceed 
directed  in  the  letter  set  out  in  paragraph?. 

12    Shortly  alter  the  plaintiffs  had  discounted  the  bills,  the  de- 
fendant received  information  of  the  facts  stated  in  paragraphs  3  and 
4.  and  informed  the  plaintiffs   thereof;  and,  upon  the   hills  1 
presented  to  the  defendant  at  maturity,  he  I  to  pay  tin.- same. 

13.  The  Court  was  to  he  at  liberty  to  draw  any  infer*  nee  from  tin- 
above  facts  which  a  jury  might  draw. 
[*  467]  *  The  question  for  the  opinion  of  the  Court  was.  whether, 
on  the  above-stated  circumstances,  the  plaintiffs  were 
entitled  to  recover  the  amount  of  the  bill  from  the  defendant. 
If  the  Court  should  be  of  opinion  in  the  affirmative,  then  judg- 
ment was  to  be  entered  for  the  plaintiffs  for  £400  and  interest, 
with  costs.  If  in  the  negative,  judgment  was  to  be  entered  for 
the  defendant,  with  costs. 

Hannen,  for  the  plaintiffs.  "When  this  case  was  before  the 
Court  on  demurrer,  the  plea  (which  alleged  that  the  payee  was  a 
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fictitious  person)  was  held  bad  on  the  ground  that  the  defendant 
by  accepting  for  the  honour  of  the  drawer,  put  himself  in  the  posi- 
tion of  tin'  drawer,  and  was  estopped  from  setting  up  what  the 
drawer  would  himself  be  estopped  from  setting  up.  18  C.  B.  (N.  S.) 
That  is  the  good  sense  of  the  thing;  and  is  decisive  of  this 

opting  the  bill  the  defendant  vouches  the  handwrit- 
ing of  thf  drawer,  his  correspondent  What  were  the  liabilities  of 
Canevaro  &.  Co.?  One  who  draws  a  bill  payable  to  a  fictitious 
paye  stopped  from  saying  that  he  is  not  a  real  person,  and 

from  denying  his  capacity  to  indorse.  In  Byles  on  Bills,  8th  i  dit 
L84,  il  is  said:  "  By  acceptance,  the  drawee  admits  the  signature 
and  capacity  of  the  drawer,  and  cannot,  after  thus  giving  the  bill 
currency,  be  admitted  to  prove  that  the  drawer's  signature  was 
L     Be   :..   i        sr  admits  does  the  maker  of  a  promis- 

note,  the  th  ity  of  the  payee  to  whose  order  the  bill 

or  n  ide  payable,  to  indorse."  .  .  .  "  But,  where  the  bill  is 

drawn   in  a  fictitious  name,  the  acceptor  undertakes  to  pa)    I 
indorsement   by   the   same   1.  For  this   the   learned   author 

per  v.  Meyer,  LO  B.  &  <  t68;  8  L.  J.  K.  B.  171,  where 
Lord   Tentei  It  is  clear  that  th  were 

given  on   Darby's  credit,  and  indeed  the  jury  found  that   he  drew 
and  indorsed  the  bills  ptor  ought  to  know  the  handwrit- 

of  the  drawer,  and  is  therefore  precluded  from  disputing  it. 
But  it  is  -aid  that  lie  may  nevertheless  dispute  the  indorsement. 
Where  the  drawer  i-  a  real  person,  he  may  do  so;  but,  if  there  is 
in  reality  no  such  person,  I  think  the  fair  construction  of  the 
implied  undertaking  is,  that  he  will  pay  to  the  signature 
of  the  same  person  that  *  signed  for  the  drawer;"  and  '  t68] 
Bayl  pressed  himself  in  similar  terms.    The  plain- 

tiff is  entitled  therefore  to  assume  that   this  is  an  action  against 
.  •         The  judgment  in  Gibson  v.  Minet,\  H.  I'>1.  569;  1 
I,'.  R.  754,  in  the   House  of   Lords,  sustains  the  same  proposition, 
ist  the  person  who  sends  it   forth,  the  bill  becomes  a  ''ill 
to  bearer.      The   indorsements  were   on   the   bill   at    the 

sntment    for  acceptance,  and  the  correspondence  was 

efendanl  ;   surelj  inst   him.  that   operates  as  an 

pel. 

[Keating,  J.     Th  ixpressly  states  that  the  plaintiffs  took 

the  bill  on  the  faith  of  the  acceptance  of  the  defendant] 

In    Ash  pit  d  v.   Bryan,3   B.  &  S.  474:  32  L.  J.  Q.    B.   91,  the 
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plaintiff,  as  executor  of  B.,  declared  upon  a  bill  of  exchange  pur- 
porting to  be  drawn  by  A.  and  accepted  by  the  defendant,  and 
indorsed  by  A.  to  B.  The  defendant  pleaded  that  A.  did  not 
indorse  the  bill.  .  It  appeared  that  A.,  who  was  possessed  of  goods, 
being  the  stock  in  trade  upon  his  premises,  died  intestate  and 
indebted  to  the  defendant  and  other  persons ;  and  it  was  arranged 
oetween  B.  and  the  defendants,  who  were  two  of  his  next  of  kin, 
that  the  defendant  should  take  possession  of  the  goods  and  accept 
a  bill  of  exchange  for  their  value,  purporting  to  be  drawn  and 
indorsed  by  A.  The  goods  were  accordingly  delivered  to  the 
defendant,  and  the  bill  declared  upon  was  drawn  and  indorsed  t< 
the  plaintiff  by  procuration  in  the  name  of  A.,  and  accepted  by  the 
defendant.  It  was  held  that  the  defendant  could  not  be  allowed 
to  set  up  as  a  defence  to  the  action  that  the  bill  was  not  indorsed 
by  A.  Wightman,  J.,  in  giving  judgment,  after  referring  to  the 
definition  of  estoppel  as  given  in  Les  Termes  de  la  Ley,  tit.  Estop- 
pel, and  adverting  to  the  distinction  between  estoppel  by  matter 
of  record  or  deed  and  by  matter  in  pais,  says:  "There  are  also 
cases  which  show,  that,  after  a  person  has  by  his  own  act  war- 
ranted that  what  appears  on  the  face  of  a  bill  is  perfectly  regular, 
and  has  received  value  for  it  (because  my  judgment  in  the  present 
case  is  founded  on  the  assumption  that  the  defendant  did  receive 
value  for  his  acceptance  of  the  bill,  which  the  jury  have  in  effect 
found),  after  he  has  agreed  with  the  person  from  whom  he 
[*  469]  received  value,  and  who  is  the  holder  of  the  bill,  *  that 
the  bill  should  be  drawn  and  indorsed  in  the  names  which 
appear  on  it,  he  is  not  permitted  to  show  that  those  names  are 
false  or  fictitious,  and  to  set  up  what  would  be  a  fraud  upon  the 
party  who  has  given  value  for  the  acceptance." 

[Byles,  J.  The  acceptor  here  did  not  know  that  Carlos  Raffo 
and  Enrique  Plana  wrere  fictitious  persons.  Xor  did  Canevaro 
&  Co.] 

Canevaro  &  Co.  must  be  assumed  to  have  known  that  the  payee 
and  indorser  were  fictitious  persons.  The  defendant  has  war- 
ranted this  to  be  a  genuine  bill  drawn  by  Canevaro  &  Co.,  and.  as 
against  him,  the  plaintiffs'  rights  are  the  same  as  if  Raffo  and 
Plana   had  been  real  persons. 

J.  A.  Russell  (Mellish,  Q.  C,  with  him),  for  the  defendant,  The 
result  of  the  facts  stated  in  the  special  case  is  this,  that  though 
by  his  acceptance  the  defendant    may  vouch  for  Canevaro  &  Cc. 
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he  is  induced  by  the  representations  of  Sultzberger  and  the  plain- 
tiffs to  assume  that  the  bill  is  a  genuine  bill  as  regards  Raffo  and 
Tlaiia.  It  is  said  that  the  acceptor  for  honour  stands  in  the 
place  of  the  drawer,  with  all  his  liabilities  and  all  his  rights. 
We  may  assume  that  to  be  settled  by  the  former  decision  of  this 
Court.  18  C.  B.  (X.  S.)  694.  But  Canevaro  &  Co.  might  have 
defended  themselves  against  any  claim  on  this  bill,  on  the  ground 
that  it  was  not  drawn  by  them;  and,  if  they  could  deny  their 
signature,  why  cannot  the  acceptor  for  their  honour  ?  There  is  no 
authority  for  the  contrary  proposition.  The  acceptor  for  honour 
ordinarily  has  a  remedy  over  against  the  drawer:  here  the  defend- 
ant would  have  none  against  Canevaro  &  Co.  To  entitle  them  to 
succeed,  the  plaintiffs  must  show  that  this  is  a  lull  payable  to 
bearer.  And  with  this  view  Gibson  v.  Minet,  1  H.  Bl.  569;  1  R.  R. 
754,  is  referred  to.  But  Gibson  v.  Minet  does  not  bear  out  the 
proposition,  as  applied  to  this  case.  The  ground  of  the  decision 
there  was,  as  is  well  put  in  the  opinion  of  Gould,  J.,  1  H.  Bl.,  at 
p.  597,  that  the  facts  were  known  to  all  the  parties,  and  it  must  have 
been  their  intention  to  make  the  bill  payable  to  bearer.  To  the 
same  effect  are  the  observations  made  by  Willes,  J.,  when  that  case 
was  cited  in  Ashpitel  v.  Bryan,  5  B.  &  S.  723;  33  L.  J.  Q.  B. 
328,  in  the  Exchequer  Chamber.  Here,  when  the  bill  was 
*  drawn,  Canevaro  &  Co.  knew  nothing  about  it ;  and,  [*  470] 
when  the  defendant  accepted  it,  he  knew  less  of  the  facts 
than  the  plaintiffs  did. 

[Keatino,  J.  He  knew  that  the  plaintiffs  were  about  to  part 
with  their  money  on  the  faith  of  his  affirmance  of  the  genuine- 
ness of  the  bill.] 

If  he  knew  or  had  the  means  of  knowing  that  the  signature  of 
Canevaro  &  Co.  wras  a  forgery,  still  the  defendant  is  not  estopped 
from  denying  the  indorsements.  Brcian  v.  Duel',  11  M.  &  W. 
251  ;  12  L.  J.  Ex.  198  ;  p.  622,  ante.  In  that  case,  Parke,  B.,  says  : 
"On  the  part  of  the  defendant  it  is  insisted  that  the  case  of  Cooper 
v.  Meyer,  10  B.  &  C.  468;  8  L.  J.  K.  B.  171,  is  distinguishable  from 
the  present,  for  there  the  drawers  were  fictitious;  here  they  really 
existed,  though  their  signature  was  forged ;  and  that,  in  such  a 
case,  the  acceptor,  though  he  admits  that  the  bill  was  drawn  by 
the  parties  by  whom  it  purports  to  be  drawn,  does  not  admit  the 
indorsement  by  the  same  parties,  —  a  doctrine  which  is  clearly  estab- 
lished as  to  bills  wherein  the  sirmnture  is  not  forged.     Robinson  v. 
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Yarrow,  7  Taunt.  455;  1  Moore,  L50;  18  R.  \1.~>'M.  In  analogy 
to  that  case,  the  defendant,  it  is  said,  admits  by  his  acceptance  that 
the  bill  was  drawn  in  the  name  of  Bradshaw  &  William-  by  them- 
selves, or  some  agent  authorized  to  draw  in  their  name;  but  it 
dncs  not  admit  that  it  was  indorsed  by  themselvi  oi  Borne  agent 
authorized  to  indorse,  which  is  a  different  species  of  authority. 
And  we  cannot  help  thinking  there  is  great  weight  in  that  ai 
incut,  if  the  defendant  accepted  I  be  liill  in  ignorance  of  the  forgery : 

but)  if   lie  knew   of  it,  and   intended  that  the  bill  Bhould  he  put  into 

circulation  by  a  forged  indorsement,  in  the  name  of  the  same  firm, 
by  the  same  party  who  drew  it,  the  case  seems  i"  fall  within  the 
principle  <>f  that  of  Cooper  v.  Meyer."  That,  it  is  submitted,  h 
the  tine  principle  upon  which  tin-  case  should  he  decided.  The 
cases  as  t<>  estoppel  by  acts  ami  representations  go  only  to  this 
length,  —  cither,  as  in  Pickard  v.  Sears.  6  Ad.  &  11.  469,  the  party 
has  made  a  representation  as  i>>  some  fact;  or,  as  in  Ashpitel  v. 
Bryant  B.  &  S.  474;  32  L  4.  Q.  B.  91,  he  and  the  other  natty 
have  mutually  agreed  to  assume  a  given  state  of  facts  to  he  true, 

though   they    knew   them   to   he  otherwise.     The  present 
[*471]    *case  due-;  not  fall  within  either  of   those;   it  is  a   ease  of 

mutual  mistake. 
Hannen,  in  reply.  If  Sultzberger  had  accepted  tin'  hill  on  pre- 
sentation to  him,  he  clearly  could  not  have  denied  the  signature  of 
the  drawers:  neither  can  the  acceptor  for  honour.  Nor  can  he 
deny  the  indorsement-  which  were  on  the  bill  at  the  time  he 
accepted.  There  is  nothing  to  take  this  out  of  the  principle  of 
Pickard  v.  Sears,  6  Ad.  &  E.  469.  That  doctrine  is  well  illustrated 
by  Grompton,  4.,  in  Ashpitel  v.  Bryan,  4  B.  &  S.  at  p.  492  :  32  L.  4. 
<t>.  B.  95.  "When  two  parties  agree  that  a  commercial  instrument 
shall  be  taken  as  founded  upon  a  certain  fact,  and  the  position  of 
one.  by  acting  on  that  agreement,  is  altered,  the  other  ought  not 
to  be  admitted  to  deny  it :  and,  in  this  class  of  estoppels,  d 
in  which  i.«  involved  the  question  whether  the  party  knew  the 
real    state    of   facts,   is   not   necessary." 

Erle,  C.  J.  I  am  of  opinion  that  our  judgment  must  be  for 
the  plaintiffs.  If  need  had  been,  I  should  have  been  inclined  to 
decide  the  case  on  the  ground  that  upon  the  result  of  the  facts, 
this  must  be  dealt  with  as  a  bill  payable  to  bearer.  The  acceptor 
for  the  honour  of  Canevaro  &  Co.  was  not  at  liberty  to  deny  that 
the  hill  was  drawn  by  Canevaro  &  Co. ;  and  we  have  already  held, 
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when  the  case  was  before  us  on  demurrer,  IS  C.  B.  X.  S.  694,  that 
the  defendant  must  be  taken  to  have  had  all  the  knowledge  that 
Canevaro  A:  ( !o.  would  he  assumed  to  have  if  they  had  really  been 
the  drawers  of  the  bill.  It  follow-,  therefore,  that  this  is  to  be 
ted  as  a  bill  payable  to  hearer.  But  I  think  there  is  a  second 
ground  upon  which  our  judgment  for  the  plaintiffs  may  beyond 
all  dispute  he  rested,  and  it  is  this:  A  bill  purporting  to  be  drawn 
by  Canevaro  &  Co.  upon  Sultzberger,  was.  together  with  two  letters 
containing  an  intimation  that  the  drawee  was  not  in  a  condition  to 
j»t  it,  shown  by  the  plaintiffs  to  the  defendant,  and  the  latter 
was  asked  if  he  would  accept  for  the  honour  of  the  drawers, 
which  he  consented  to  do;  and  the  plaintiffs  upon  the  faith  of 
that  acceptance  discounted  the  hill.  It  is  clear,  therefore,  that  the 
plaintiffs  were  induced  by  the  defendant  to  advance  their  money 
upon  the  faith  of  his  representation  that  the  hill  was  a 
negotiable  instrument  *properly  drawn  and  indorsed.  [*47l;] 
Upon  that  ground  I  am  very  clear  th.it  the  plaintiffs  are 
entitled  to  judgment.* 

Byles,  J.  I  am  of  the  same  opinion.  If  the  defendant  had 
said  to  the  plaintiffs,  "All  the  names  upon  this  bill  are  genuine 
Munatures,"  he  clearly  could  never  have  disputed  the  fact.  The 
facts  and  the  letters  set  out  in  the  case  amount  to  such  a  repre- 
sentation. Further,  I  agree  with  my  Lord,  if  it  were  necessary 
to  consider  what  the  lull  really  is,  that,  as  there  was  no  such 
person  existing  as  Carlos  Hallo,  it  must  he  treated  as  a  bill  payable 
to  bearer. 

KEATING,  J.  I  am  of  the  -a ine  opinion.  I  think,  upon  the 
stated  in  this  special  case,  that  it  was  not  competent  to  the 
defendant  to  deny  the  genuineness  of  this  bill.  lie  knew  that 
the  plaintiffs  were  willing  to  advance  money  upon  the  bill  only 
upon  his  vouching  by  his  acceptance  of  it  the  authenticity  of  the 
drawing.  His  acceptance  amounted  to  a  representation  to  the 
plaintiffs  which  enabled  the  person  representing  Plana  to  obtain 
money  from  the  plaintiffs  on  the  hill.  Xot  only,  therefore,  is  this  a 
clear  case  of  estoppel  within  the  rule  in  Pickard  v.  Sears,  6  Ad.  &  E. 
4C>U,  hut  the  facts  bring  it  within  the  rule,  that,  where  one  of  two 
innocent  persons  is  to  suiter  from  the  fraud  of  a  third,  he  who  has 
enabled  Mich  third  person  to  commit  the  fraud  must  hear  the  loss. 
Sere,  the  defendant  has  enabled  Arnaboldi  to  obtain  a  sum  of 
money  from  the  plaintiffs  by  a  representation  which  was  false,  and 
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lie  therefore  is  the  person  who  should  bear  the  consequences  of  the 
fraud.  I  entirely  agree  also  with  my  Lord  and  my  Brother  Byleb 
upon  the  other  point,  upon  which  I  do  not  consider  it  necessary 
to  add  an\  thing. 

Montague  Smith,  J.  1  am  of  the  same  opinion.  I  am  • 
posed  !■>  agree  that  the  plaintiffs  are  entitled  to  judgment  on  the 
ground  that  tin-  defendant  is,  under  the  circumstances,  estopped 
from  disputing  the  genuineness  of  tin-  hill,  and  the  indorsements 
which  were  upon  it,  when  he  by  his  acceptance  induced  the  plain- 
tiffs to  part  with  their  money.  1  am  also  disposed  to  think  thai 
the  hill,  in  order  to  give  effect  t<>  it,  may  he  taken  to  he  a  hill 
payable  to  hearer.     The  defendant,  by  hi-  acceptance  for  honour, 

admits    that    the    drawers    had     put    tluir    name-    ]•>    thai 

[*47.">]   which  was   to    take  *  effect    a-   a    negotiable    instrument. 
If,  therefore,  Carlos  Etaffo  was  a  fictitious  person,  Canevaro 

&  Co.  must  he  taken  to  have  drawn  a  hill  payable  to  hearer;  and 
the  defendant  must  he  taken  to  have  affirmed  that  tiny  have 
done  so.  Judgment  for  thi  jil"i,it 

ENGLISH    NOTES. 

The  principles  deduced  from  the  cases  of  which  the  two  above  set 
forth  are  selected  as  the  most  Instructive,  are  contained  in  sect.  5  I  (2) 
of  the  Bills  of  Exchange  Act  1882.  Compare  sect.  24.  These  may  !.<• 
lead  in  connection  with  the  principle  laid  down  by  sect.  7  (■'!)  of  the 
Act,  a  principle  which  in  a  long  series  of  cases  from  Gibson  v.  Minet 
(or  Minet  v.  Gibson,  K.  B.  m^and  11.  L.  1790),  3  T.  R.  481,  1  II. 
Bl.  569,  1  R.  R.  754,  to  Phillips'*.  Im  Thurn,  p.  626,  supra,  had  been 
laid  down  by  a  strong  consensus  of  opinion,  although  in  each  of  the 
cases  there  existed  other  elements  on  which  the  actual  decision  rested. 
The  last  mentioned  principle  —  that  where  the  payee  is  a  fictitious  per- 
son the  bill  may  be  treated  as  payable  to  hearer — has  been  since  dis- 
cussed and  applied  in  Vagliano  v.  Bank  of  England,  Nb.9of  "Banker," 
R.  0.  Vol.  3.  p.  695. 

That  the  acceptor  is  estopped  from  setting  up  that  the  signature  of 
the  drawer  —  as  drawer  —  is  a  forgery  appears  by  Sanderson  v.  Collman 
(Tixdal,  C.  J.,  and  a  strong  Court  in  the  Common  Pleas).  (1841').  4 
Mam  &  Gr.  209,  11  L.  J.  C.  P.  270. 

The  estoppel  against  the  acceptor's  denying  (in  the  case  of  a  bill  to 
drawer's  order)  the  "•  capacity  "  of  the  drawer  to  indorse,  is  supported 
by  Braithwaite  v.  Gardiner  (1846).  8  Q.  B.  473,  15  L.  J.  Q.  B.  187 
(observe  erratum,  "defendant"  instead  of  "plaintiff"  at  the  end  of  the 
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last  mentioned  report  >.  Smith  v.  Marsack  (1848),  G  C.  B.  486,  18  L.  J. 
C.  P.  85;    Hallifax  v.  Lyle  (1849),  3  Exch.  446,   18  L.  J.  Ex.  197. 

In  some  of  these  judgments  there  is  a  confusion  of  language  between 
capacity  and  authority.  The  distinction  is  well  pointed  out  by  His 
Honour  Judge  Chalmers,  4th  ed.  p.  L68. 

The  estoppels  available  againsl  a  drawer  and  indorser  respectively  are 
mentioned  in  set.  ;V>  (1)  (A)  and  (2)  (b)  and  (c)  of  the  Bills  of  Ex- 
change Act  1882.  See  Collisv.  Emett  (1790),  1  II.  Bl.  313;  Ex  parte 
Clarke  (1792),  ::  Brown  C.  C.  238;  Steel  \.  McKinlay  (1880),  p.  218, 
ante,  5  A.pp.  <  !as.  at  p.  769. 

The  general  rule,  subjeel  to  these  estoppels,  is  set  forth  in  sect.  1'4  of 
the  Bills  "f  Exchange  Act  1882.  In  brief,  even  a  holder  in  due  course 
cannot  make  a  title  through  a  forgery.  See  Robartsv.  Tucker}  Mo.  S 
of  ••  Banker,"  R.  C.  Vol.  ::.  p.  681. 

In  Cooper  v.  Meyer  (1830),  L0  I'..  &  C.  168,5  M.  &  By.  387,  8  L.  J. 
K.  B.  171.  the  case  repeatedly  referred  to  in  the  arguments  and  judg- 
ments of  the  former  of  the  above  principal  cases  (Beeman  v.  Dtie7c\  a 
bill  was  drawn  in  the  name  of  Woodman,  and  made  payable  to  his 
order.     The  bill  was  accepted  for  the  accommodation  of  one  Darby,  and 

it  bore  an  indorsement   purporting  to  be  that   of  \\" Iman,  as  well  as 

-an  indorsement  by  Darby.  On  the  trial  of  the  action,  which  was  by  an 
indorsee  against  the  acceptor,  no  proof  was  given  of  the  existence  of 
such  a  person  as  Woodman,  but  it  was  proved  that  the  indorsement 
purporting  to  lie  by  Wood  man  was  in  the  same  handwriting  as  the  draw- 
ing. This  was  held  sufficient.  The  gist  of  Lord  Tenterden's  judg- 
ment is  quoted  in  the  above  argument,  p.  bl'.'!.  supra  (11  M.  &  W.  253). 
That  of  Bailey,  J.,  was  as  follows:  " The  defendants  oughl  not  to  have 
accepted  the  bills  without  knowing  whether  or  not  there  were  such  per 
son^  as  the  supposed  drawees.  If  they  choose  to  accept  withoul  making 
the  enquiry,  I  think  they  must  be  considered  as  undertaking  to  pay  to 
the  signature  of  the  person  who  actually  drew  the    lulls.*'       PARKE,  J., 

concurred. 

Cooper  v.  Meyer  is  followed  and  it-  application  extended  in  London 
and  South   Western  Bank  v.  Wentworth  (1880),  5  Ex.  D.  96,   19  L.  J. 

Ex.657,  VI  L.  T.  188,  where  the  defendant  accepted  a  bill  of  exchange 
in  blank,  ami  the  drawing  and  drawer'-  indorsement  were  afterwards 
forged  by  the  person  to  whom  the  defendant  gave  the  bill.  It  was  held 
in  effect  that  it  was  immaterial  whether  the  name  inserted  as  drawer 
was  that  of  a  real  person  or  not.  and  that  even  if  it  was  that  of  a  real 
person,  the  forgery  of  the  indorsement  did  not  prevent  the  acceptor  from 
being  liable  on  the  1  ill.  It  is  perhaps  not  clear  that  the  effect  of  this 
lasl  mentioned  decision  is  included  in  the  language  of  sect.  54(2)  of 
the  Bills  of   Exchange  .Vet    L882,  but  if  not.  the  effect  of  the  decision 
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would  be  covered  \<\  sect.  7(3)  as  interpreted  in  the  case  ol    Bank  of 
England  v.  Vagliana,  No.  9  of  "Bankers,"  R.  C.  Vol.  ."..  p.  695. 

In  the  case  of   Robinson   v.   Yarrow  (1M7).  7  Taunt.  455,  1    M ••• 
L50,  18  R.  R.  537,  referred  to  in  the  judgment   of  Parke,  B.,  p.  >'•-'>, 
supra  ill  M.  &  W.  -55),  the  bill  purported  to  be  drawn  and  indoj 

per  proc,  bul  was  wit! t  authority;  and  it  was  held  that  the  defendanl 

by  his  acceptance  admitted  the  authority  to  draw  the  bill,  but   not  to 
indorse  it.     There  is  a  similar  decision  of  the  Exchequer  Chamber  in 
Garland  v.  Jacomb  <  1873),  L.  R.,  8  Ex.  216,  1'-  L.  T.  877,  in  the 
of  :i   bill  drawn  and   indorsed  in  the  name  of  a  non-trading  firm  by  a 
pari  ner  wit  hunt  aut  hority. 

A  similar  rule  to  thai   above  given  applies  to  the  person  other  than 
t  lie  drawer,  to  whose  order  the  bill  is  drawn.      Drayton  v.  Dale  (18! 
1'  I'..  &  < '.  293,  299.      Iln-  acceptor  admits  hi-  existence  ami  capacity 
to   indorse,  bul    not   tin-  genuineness  or  validity  of  his  indorsement. 
Bills  of  Exchange  An  L882,  sect.  54    2 

AMERICAN    NOTES. 

Acceptance  admit.-  and  guarantees  the  genuineness  of  the  drawer's  sig 
ture,  because  the  acceptor  is  presumed  to  be  acquainted  with  it.     <i 
Haul:  of  Kansas  City,  \\'->   United  States,  556;    Howard  \.  Mississippi  Valley, 
Sfc.  limit. -J*  Louisiana  Annual,727;  26  Am.  Rep.  1"">:    117///'- v.  Continental 
Nat.  BankofNew  York,  64  New  York,  316;  21   Am.  Rep.  612;   Levyv.  Bank 
of  U.  S.,  1  Binney  (Pennsylvania),  27 ;  Peoria  J!.  Co.  v.  Neill,  In'  Illinois, 269 ; 
Ellis  \.  Ohio  Life,  §*c.  Co.,  1  Ohio  State,  628.     The  American  cases  extend 
this  to  rases  where  the  holder  received  the  bill  before  acceptance  as  well  as 
after.     National  Park  Bank  v.  Ninth  Nat.  Hunk.  In'  New  York.  81;  G 
Bankv.  Satan  Hank.  17  Massachusetts,  13;   Bernheimer  v.  Marshall,  2  Minne- 
sota. 81  ;  72  Am.  Dec. 79;   Stout  v.  Benoist,S9  Missouri, 280 ;  90  Am.  Dee.  166. 
But  Mr.  Daniel  think- that  where  the  holder  presents  the  bill  for  acceptance 
ami  indorses  it.  lie  warrants  the  drawer's  signature  to  the  acceptor.     2  Daniel 
on  Negotiable  Instruments.  §  1361. 

But  the  acceptor  does  not  guarantee  the  genuineness  of  the  draw. 
ture  as  indorser  on  a  l>ill  payable  to  his  own  order,  nor  of  any  other  indorse- 
ment, because  lie  is  not  presumed  to  be  acquainted  with  the  signatui 
indorsers.     2  Daniel  on  Negotiable  Instruments.  §§  1365,  1366,  citing  Beeman 
v.  Duck  ;  Williams  v.  Drexel,  14  Maryland.  566.      But  if  the  forged  indorsement 
were  on  the  bill  when  issued  by  the  drawer,  the  acceptor,  having  paid  it.  could 
not  recover  the  amount  from  the  holder,  because  he  could  charge  the  drawer. 
Hortsmanv.  Henshaw,  11  Howard  (United  States  Sup.  C't.).  177:  Coggillx.  Am. 
Ex.  Bank.  1  Xew  York.  113  (the  payee  having  no  interest  in  the  bill). 
Bigelow  on  Estoppel,  32. 

The  principal  cases  are  cited  in  Bigelow  on  Bills  and  Notes,  p.  567. 
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No.  49.  —  BAXENDALE    v.   BENNETT. 
(<:.  A.  1878.) 

RULE. 

Although  a  person  who  issues  a  bill  leaving  a  blank  in 
a  material  part  of  it.  is  estopped  as  between  himself  and  a 
bond  fide  holder  for  value  to  whom  it  has  been  passed  with 
the  blank  filled  up,  from  disputing  the  authority  so  to  fill 
it  up.  there  is  no  such  estoppel  or  presumption  of  author- 
ity in  the  case  of  a  Bill  which  has  not  been  issued  —  that 
is  to  say  delivered  with  the  intention  of  its  operating  as  a 
bill  —  by  the  person  charged  upon  it. 

Baxendale  v.  Bennett. 

3  Q.  15.  D.  525-534  (a   c.  47  L.  J.  Q.  1?.  624;  26  W.  R.  899). 

Action  commenced  <>n  the   10th  July,  1876,  on  a  Kill  of  [525] 
exchange,  dated  the   11th  of  March,  1872,  for  £50  drawn 
by  W.  Cartwright  and  accepted  by  the  defendant,  and  of  which  the 
plaintiff  was  the  holder,  and  for  interest. 

At  tin-  trial  before  LOPES,  J.,  without  a  jury,  at  the  Hilary  Sit- 
tings in  Middlesex,  tin1  following  facts  were  proved  :  The  hill, 
dated  the  11th  of  March,  L872,  on  which  the  action  was  brousht, 
purported  to  be  drawn  by  one  W.  Cartwright  on  the  defendant, 
payable  to  order  at  three  months'  date.  It  was  indorsed  in  blank 
by  Cartwright,  and  also  by  one  11.  T.Cameron.  The  plaintiff  re- 
ceived the  hill  from  <  lameron  on  the  3rd  of  June,  1872,  and  was  the 
bond  fide,  holder  of  it,  without  notice  of  fraud,  and  for  a  valuable 
consideration. 

One  J.  F.  Holmes  had  asked  the  defendant  for  his  acceptance  to 
an  accommodation  hill,  and  the  defendant  had  written  his  name 
across  ■>  paper  which  had  an  impressed  hill  stamp  on  it,  and  had 
i  it  to  Holmes  to  till  in  his  name,  and  then  to  use  it  for  the 
purpose  of  raising  money  on  it.  Afterwards  Holmes,  not  requir- 
ing accommodation,  returned  the  paper  to  the  defendant  in  the 
same  state  in  which  he  had  received  it  from  him.  The 
defendant  then  *pu1  it  into  a  drawer,  which  was  not  [*  526] 
locked,  of  his  writing  table  at  his  chambers,  to  which  his 
clerk,  laundress,  and  other  persons  tuning  there  had  access.    He  had 
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never  authorized  Cartwright  or  any  person  to  till  up  the  paper 
with  a  drawer's  name,  and  he  believed  that  it  must  have  been 
stolen  from  his  chambers. 

On  these  facts  the  learned  judge  found  that  the  bill  was  stolen 
from  the  defendant's  (handlers,  and  the  name  of  the  drawer  after- 
wards added  without  the  defendant's  authority ;  hut  that  the 
defendant  had  so  negligently  dealt  with  the  acceptance  as  to  have 
facilitated  the  theft;  he  therefore  ruled,  upon  the  authority  of 
Young  v.  Grote,  4  Bing.  253,  5  L.  J.  C.  P.  L65,  ami  Ingham  v. 
Primrose,  7  C.  B.  (X.  S)  82  ;  28  L  J.  < !.  P.  294,  that  the  defendant 
was  liable,  and  directed  judgment  to  be  .entered  for  the  plaintiff 
for  £50  and  costs. 

May  4.  Bittleston  (Holland,  with  him),  for  the  defendant.  —  The 
question  is  whether  a  blank  acceptance,  lost  by  the  alleged  accep- 
tor, before  its  delivery  to  any  one,  and  subsequently  filled  up  by  a 
stranger  and  put  into  circulation,  can  be  sued  on  by  a  bond  fid* 
holder  for  value.  No  action  ran  be  I  nought  on  such  an  instru- 
ment, for  it  is  merely  an  inchoate  bill;  and  there  can  be  no  im- 
plied authority  to  any  one  to  make  the  hill  complete,  for  it  was 
never  intended  that  it  should  he  issued.  Tn  Byles  on  Bills,  11th 
ed.  p.  87,  it  is  said,  "  Without  the  drawer's  signature,  a  bill  payable 
'  to  my  order'  though  accepted  is  of  no  force  either  as  a  bill  of  ex- 
change or  as  a  promissory  note."  Stoessiger  v.  South  Eastern  By. 
Co.,  3  E.  &  B.  553 ;  23  L.  J.  Q.  B.  293,  and  WCall  v.  Taylor,  10  C. 
B.  (N.  S.)  301  ;  34  L.  J.  C  P.  365,  are  authorities  for  this  proposi- 
tion. Young  v.  Grote  and  Ingham  v.  Primrose  will  be  relied  on  by 
the  plaintiff',  but  in  those  cases  the  documents  were  complete. 
Awde  v.  Dixon,  6  Ex.  869  ;  20  L.  J.  Ex.  295,  is  in  point  for  the 
defendant.  There  is  no  evidence  of  negligence  on  the  part  of  the 
defendant  to  make  him  liable  to  the  plaintiff.  On  this  point  Ba  nk 
of  Ireland  v.  Trustees  of  Evan*  Charities,  5  H.  L.  C.  389,  applies. 
In  that  case  the  trustees  having  a  common  seal  permitted  their 
secretary  to  have  it  in  his  custody ;  he  fraudulently  affixed  the  seal 
to  a  power  of  attorney,  which  being  presented  at  the  Bank  of 
Ireland  certain  stock  were  transferred  from  the  names  of 
[*  527]  the  trustees.  *  It  was  sought  to  make  the  bank  respon- 
sible for  having  acted  on  a  power  of  attorney  to  which 
the  seal  of  the  trustees  had  been  fraudulently  attached.  The 
judge  who  tried  the  cause  told  the  jury  that,  if  under  the  circum- 
stances the  trustees  had  so  negligently  conducted  themselves  as  to 
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contribute  to  the  loss,  the  verdict  must  be  for  the  bank.  But 
PARKE,  B.,  in  delivering  the  opinion  of  the  judges  in  the  House 
of  Lords,  said,  "  that  the  supposed  negligent  custody  of  their  cor- 
porate seal  by  the  trustees  in  leaving  it  in  the  hands  of  their 
secretary,  whereby  lie  was  enabled  to  commit  the  forgeries,  is  not 
sufficient  evidence  of  that  species  of  negligence  which  alone  would 
warrant  a  jury  in  finding  that  the  plaintiffs  were  disentitled  to 
insist  on  the  transfer  being  vuid,  —  that  the  negligence  which 
would  deprive  the  plaintiffs  of  their  right  to  insist  that  the  trans- 
fer was  invalid,  must  be  negligence  in  or  immediately  connected 
with  the  transfer  itself."  So  here  leaving  the  blank  acceptance 
in  an  unlocked  drawer  in  his  chambers  is  not  that  species  of  negli- 
gence which  disentitles  the  defendant  from  insisting  that  the  bill 
is  invalid.  In  Sick  a  v.  North  British  Australasian  Co.,  2  H.  &  C. 
at  p.  181 ;  32  L.  J.  Ex.  at  p.  273,  Blackburn,  J.,  explains  that 
negligence  must  be  the  neglect  of  some  duty  cast  upon  the  person 
guilty  of  if,  and  then  he  adds,  "  A  person  who  does  not  lock  up  his 
goods,  which  are  consequently  stolen,  may  be  said  to  be  negligent 
as  regards  himself,  but  inasmuch  as  he  neglects  no  duty  which  the 
law  casts  on  him,  he  is  not  in  consequence  estopped  from  denying 
the  title  of  those  who  may  have,  however  innocently,  purchased 
those,  goods  from  the  thief,  except  in  market  overt."  That  passage 
from  the  judgment  of  Blackburn,  J.,  is  cited  with  approbation  by 
Cockbubn,  C.  J.,  in  Johnson  v.  Credit  Lyonnais  Co.,  3.  C.  P.  D.  at 
p.  42;  47  L.J.  C.  P.  249.  On  these  authorities  it  is  clear  that  the 
judge  was  wrong  in  ruling  that  the  defendant  was  guilty  of  negli- 
gence and  liable  on  the  bill. 

Jeune,  for  the  plaintiff. —  The  defendant  having  been  guilty  of 
negligence,  the  plaintiff,  being  a  holder  for  value,  is  entitled  to 
recover.  It  is  clear  law  that  it  is  immaterial  whether  the  name  of 
the  drawer  be  added  before  or  after  acceptance :  Molloy  v.  Delves, 
7  Bing.  428  ;  and  it  is  equally  clear  that  it  is  not  necessary  that  the 
bill  should  be  drawn  by  the  person  to  whom  it  is  handed  by 
the  *  acceptor.  Schultz  v.  Astley,  2  Bing.  N.  C.  544;  5  [*528] 
L.  J.  C.  P.  130.  There  is,  however,  no  direct  authority 
on  the  question  whether  the  holder  of  a  bill  that  has  been  lost 
before  it  has  been  issued  can  recover  upon  it,  but  there  are  dicta  of 
learned  Judges  on  the  point.  In  Awde  v.  Dixon,  6  Ex.  869;  20.  L. 
J.  Ex.  295,  Parke,  B.,  laid  it  down  as  a  general  proposition  that 
a  person  who  puts  his  name  to  blank  paper  impliedly  authorizes 
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bhe  filling  up  to  the  amount  the  stamp  will  cover.  In  Swan  v. 
North  British  Australasian  Co.,  2  Hurl.  &  C.  175;  32  L  J.  Ex.  at 
p.  278,  Byles,  J.,  is  reported  to  have  said  "that  where  a  man  1< 
or  parts  with  his  name  written  on  a  piece  of  stamped  paper  he  La 
responsible  to  any  bona  fide  holder  when  it  is  filled  up  as  a  prom- 
issory note  or  bill."  In  Montague  v.  Perkins,  22  L  J.  C.  P.  at 
]).  ISO,  Ceesswell,  J.,  puts  the  very  question :  "Suppose  the  de- 
fendant had  lost  his  blank  acceptance,  would  he  have  been  liable 
upon  it  if  the  finder,  without  his  authority,  had  filled  it  up?"  Ii 
seems  to  have  been  conceded  in  the  argument  that  he  would;  in  that 
case  the  blank  acceptance  had  been  filled  up  after  a  lapse  of  twelve 
years,  and  the  jury  found  it  had  been  filled  up  after  the  lapse  of  a 
reasonable  time,  nevertheless  the  acceptor  was  held  liable.  Avjde 
v.  Dixon  is  no  authority  for  the  defendant,  for  it  was  apparent,  on 
the  face  of  the  instrument,  that  the  bill  was  incomplete.  In  Byles 
on  Bills,  11th  ed.  at  p.  187,  the  author  seems  to  be  of  opinion  that 
the  writer  of  a  blank  acceptance  not  delivered,  but  lost  or  stolen 
without  any  negligence  on  his  part,  would  not  be  liable  ;  but  in 
the  present  case  the  defendant  has  been  guilty  of  such  negligence 
as,  according  to  Ingham  v.  Primrose,  7  C.  B.  N.  S.  82 ;  28  L.  J.  C. 
P.  294,  would  make  him  liable.  In  that  case  the  defendant  gave 
the  bill  to  M.  to  get  it  discounted,  and  M.  failing  to  do  so,  re- 
turned it.  The  plaintiff  then  tore  it  in  half  and  threw  it  into  the 
street.  M.  picked  it  up,  joined  the  pieces  together  and  negotiated 
it.  The  jury  found  that  the  defendant  intended  to  cancel  the 
bill;  he  wras,  however,  held  liable  on  the  authority  of  Young  v. 
Grote,  4  Bing.  253  ;  5  L.  J.  C.  P.  165,  on  the  ground  that  he  had 
led  to  the  plaintiff  becoming  the  holder  of  it  for  value.  Williams. 
J.,  in  delivering  the  judgment  of  the  Court,  says  :  "  It  is  settled 

law  that  if  the  defendant  had  drawn  a  checpae  and  before 
[*  529]   he  had   *  issued  it  lie  had  lost  it,  or  it  had  been   stolen 

from  him,  and  it  had  found  its  way  into  the  hands  of  a 
holder  for  value  without  notice,  who  had  sued  the  defendant  upon  it, 
he  would  have  had  no  answer  to  the  action.  So  if  he  had  indorsed 
in  blank  a  bill  payable  to  his  order,  and  it  had  been  lost  or  si 
before  he  delivered  it  to  any  one  as  indorsee  —  see  the  judgment 
in  Marston  v.  Allen,"  8  M.  &  W.  494;  11  L.  J.  Ex.  122.  The 
defendant  has  been  negligent  in  the  custody  of  the  bill,  and  tie1 
plaintiff  is  entitled  to  recover. 

Bittleston,  in  reply.  Cur.  adv.  vult. 
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July  2.  The  following  judgments  were  delivered : — 
Bra.mwell,  L.  J.  I  am  of  opinion  that  this  judgment  cannot  be 
supported.  The  defendant  is  sued  on  a  bill  alleged  to  have  been 
drawn  by  W.  Cartwright  on  and  accepted  by  him.  In  very  truth 
lie  never  accepted  such  a  bill ;  and  if  he  is  to  be  held  liable,  it  can 
<>;ily  be  on  the  ground  that  he  is  estopped  to  deny  that  he  did  so 
accept  such  a  bill.  Estoppels  are  odious,  and  the  doctrine  should 
never  be  applied  without  a  necessity  for  it.  It  never  can  lie  applied 
except  in  cases  where  the  person  against  whom  it  is  used  has  so 
conducted  himself,  either  in  what  he  has  said  or  done,  or  failed  to 
say  or  do,  that  he  would,  unless  estopped,  be  saying  something 
contrary  to  his  former  conduct  in  what  he  had  said  or  done,  or 
failed  to  say  or  do.  Is  that  the  case  here  ?  Let  us  examine  the 
facts.  The  defendant  drew  a  bill  (or  what  would  be  a  bill  had  it 
had  a  drawer's  name)  without  a  drawer's  name,  addressed  to  himself, 
and  then  wrote  what  was  in  terms  an  acceptance  across  it.  In  this 
condition,  it,  not  being  a  bill,  was  stolen  from  him,  filled  up  with 
a  drawer's  name,  and  transferred  to  the  plaintiff,  a  bona  fide  holder 
for  value.  It  may  be  that  no  crime  was  committed  in  the  rilling 
in  of  the  drawer's  name,  for  the  thief  may  have  taken  it  to  a 
person  telling  him  it  was  given  by  the  defendant  to  the  thief  with 
authority  to  get  it  filled  in  with  a  drawer's  name  by  any  person 
he,  the  thief,  pleased.  This  may  have  been  believed  and  the 
drawer's  name  bond,  fide  put  by  such  person.  I  do  not  say  such 
person  could  have  recovered  on  the  bill ;  but  I  am  of  opinion 
he  could  not ;  but  what  I  wish  to  point  out  is  that  the 
bill  might  *  be  made  a  complete  instrument  without  the  [*  530] 
commission  of  any  crime  in  the  completion.  But  a  crime 
was  committed  in  this  case  by  the  stealing  of  the  document,  and 
without  that  crime  the  bill  could  not  have  been  complete,  and  no 
one  could  have  been  defrauded.  Why  is  not  the  defendant  at 
liberty  to  show  this?  Why  is  he  stopped?  "What  has  he  said 
or  done  contrary  to  the  truth,  or  which  should  cause  any  one  to 
believe  the  truth  to  be  other  than  it  is  ?  Is  it  not  a  rule 
that  every  one  has  a  right  to  suppose  that  a  crime  will  not  be 
committed,  and  to  act  on  that  belief  ?  Where  is  the  limit  if 
the  defendant  is  estopped  here  ?  Suppose  he  had  signed  a  blank 
cheque,  with  no  payee,  or  date,  or  amount,  and  it  was  stolen, 
would  he  be  liable  or  accountable,  not  merely  to  his  banker  the 
drawee,  but  to  a  holder  ?  If  so;  suppose  there  was  no  stamp  law, 
vol.  iv.  —  41 
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ami  a  man  simply  wrote  his  name,  and  the  paper  was  stolen  from 
him,  and  somebody  put  a  form  of  a  cheque  or  bill  to  the  signature, 
would  the  signer  be  liable  '.  1  cannot  think  so.  But  what  about 
the  authorities?  If  must,  be  admitted  that  the  cases  of  Voungv. 
f//-n/v,  i  Ihirj.  253;  5  L.J.C.  P.  165, and  Ingham  \.  Primrose, 7 C.  B 
(N.S.)  82;  28  L  J.  C.  P.  294,  go  a  long  way  to  justify  this  judg- 
ment ;  but  in  all  those  cases,  and  in  all  the  others  where  the  all( 
maker  or  acceptor  has  been  held  liable,  he  has  voluntarily  parted 
with  the  instrument  ;  it  has  not  been  got  from  him  by  the  com- 
mission of  a  clime.  This,  undoubtedly,  i>  a  distinction,  and  a  real 
distinction.  The  defendant  here  has  not  voluntarily  put  into  any 
one's  hands  the  means,  or  part  of  the  means,  for  committii 
crime. 

But  it  is  said  that  he  has  done  80  through  negligence.      T  con: 

I  think  he  lias  been  negligent;  that  i^  to  say,  I  think  if  he  had 
had  this  paper  from  ;i  third  person,  as  a  bailee  hound  to  keep  it 
with  ordinary  care,  he  would  not  have  done  so.  But  then  this 
negligence  is  not  the  proximate  or  effective  cause  of  the  fraud. 
A  ciime  was  necessary  for  its  completion.  Then  the  Bank  of 
Ireland  v.  Evans'  Trustees,  5  11.  L  0.  389,  shows  under  such  cir- 
cumstances there  is  no  estoppel.  It  i-  true  that  was  not  the 
case  of  a  negotiable  instrument;  hut  those  who  complained  of  the 
negligence  were    the  parties   immediately  affected  by  the  forged 

instrument. 
[*531]  BRETT,  L.  J.     In  this  case  I  agree  with  the  conelusion 

at  which  my  Brother  BRAMWELL  has  arrived,  but  not  with 
his  reasons.  The  defendant  signed  a  blank  acceptance  and  gave  it 
to  a  person  who  wanted  money  that  he  might  get  it  discounted; 
that  person  sent  the  blank  acceptance  back  to  the  defendant,  who 
put  it  into  a  drawer  in  his  room;  the  room  was  not  a  place  of 
general  resort,  and  the  draweT  into  which  the  acceptance  was  put 
was  left  unlocked;  somebody,  not  a  servant  of  the  defendant,  stole 
it,  and  it  was  rilled  up  by  a  different  person  from  him  to  whom  the 
acceptance  was  originally  given  and  who  had  returned  it.  On 
these  facts,  Lopes,  J.,  held  that  the  defendant  had  been  guilty  of 
negligence,  and  was  therefore  liable  on  the  bill  to  the  plaintiff. 

Bramwell,  L.  J.,  says  that  the  defendant  is  not  liable,  because  if 
he  be  guilty  of  negligence,  the  negligence  is  not  the  proximate  or 
effective  cause  of  the  fraud.  It  seems  to  me  that  the  defendant 
never  authorized  the  bill  to  be  filled  in  with  a  drawer's  name,  and 
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he  cannot  be  sued  on  it.  I  do  not  think  it  right  to  say  that  the 
defendant  was  negligent.  The  law  as  to  the  liability  of  a  person 
wint  accepts  a  bill  in  blank,  is  that  he  gives  an  apparent  authority 
to  the  person  to  whom  he  issues  it  to  fill  it  up  to  the  amount  that 
the  stamp  will  cover ;  he  does  not  strictly  authorize  him,  but 
enables  him  to  till  it  up  to  a  greater  amount  than  was  intended. 
Where  a  man  lias  signed  a  blank  acceptance,  and  has  issued  it,  and 
has  authorized  the  holder  to  till  it  up,  he  is  liable  on  the  bill, 
whatever  the  amount  may  be,  though  he  has  given  secret  instruc- 
tions to  the  holder  as  to  the  amount  for  which  lie  shall  fill  it  up  ; 
he  has  enabled  his  agent  to  deceive  an  innocent  party,  and  he  is 
liable.  Sometimes  it  is  said  that  the  acceptor  of  such  a  bill  is 
liable  because  bills  of  exchange  are  negotiable  instruments,  current 
in  like  manner  as  it'  they  were  gold  <>r  bank  notes  ;  but  whether 
the  acceptor  of  a  blank  bill  is  liable  on  it  depends  upon  his  having 
issued  the  acceptance  intending  it  to  be  used.  No  case  has  been 
decided  where  the  acceptor  has  been  held  liable  if  the  instrument, 
has  not  been  delivered  by  the  acceptor  to  another  person. 

In  tiii-  case  it  is  true  that  the  defendant  after  writing  his  name 
across  the  stamped  paper  sent  it  to  another  person  to  be  used. 
W  he  -  at  it  to  that  pei-on,  if  lie  had  tilled  it  in  to  any  amount 
thai  the  stamp  would  cover  the  defendant  would  be  liable. 
because  *he  sent  it  with  the  Intention  that  it  should  be  [*532] 
acted  upon  :  but  it  was  sent  back  to  the  defendant,  and  he 
was  then  in  the  sail onditioD  as  if  he  had  never  issue. 1  the  accept- 
ance. Tin.'  case  is  this:  the  defendant  accepts  a  bill  and  puts  il 
into  his  drawer,  it  i-  as  if  !),•  had  never  issued  it  with  the  intention 
that  it  should  be  tilled  up;  it  is  as  if  after  having  accepted  the  bill 
he  had  left  it  in  his  room  for  a  moment  and  a  thief  came  in  and 
stole  it.  lie  has  never  intended  that  the  bill  should  be  filled  up  by 
anybody  and  no  person  was  his  agent  to  till  it  up. 

Then  it  has  I n  -aid  that  the  defendant  is  liable  because  he  has 

1 n  negligent  ;  but  was  the  defendant  negligent?     As  observed  by 

Blackburn,  J.,  in  Swan  v.  North  British  Australasian  Company, 
2  II.  &  C.  L75  :  32  I..  J.  Ex.  273,  there  must  be  the  neglect  of  some 
duty  owing  to  some  person  ;  here  how  can  the  defendant  be  negligent 
who  owes  no  duty  to  anybody.  Against  whom  was  the  defendant 
ligent,  and  to  whom  did  he  owe  a  duty?  He  put  the  bill  into 
a  drawer  in  his  own  room  ;  to  say  that  was  a  want  of  due  care  is 
impossible;  it  was  not  negligence  for  two  reasons,  first,  he  did  not 
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owe  any  duty  to  any  one ;  and,  secondly,  he  did  not  net  otherwise 
than  in  a  way  which  an  ordinary  careful  man  would  act. 

As  to  the  authorities  that  have  been  cited;  in  Schultz  v.  Astley, 
A  Bing.  N.  C.  544;  5  L  J.  C.  P.  L30,  the  blank  acceptance  had 
been  filled  up  by  a  si  ranger  and  a  fraud  had  been  committed  ;  di 
theless,  the  acceptor  was  held  to  be  liable.  There,  however,  the 
acceptance  had  been  issued,  and  it  was  intended  that  it  should  be 
rilled  up  by  some  one;  but  CROMPTON,  J.,  in  Stoessiger  \.  South 
Eastern  /,'//.  Co.,  3  E.  &  B.  at  p.  556,  said  that  case  had  gone  to 
the  utmost  extent  of  the  law.  I  do  not  think  that  the  doctrine 
there  laid  down  might  to  be  extended.  In  Ingham  v.  Primrose,  1  I !. 
I'..  (Nr.  S.)  82;  28  L.  J.  C.  1'.  294,  the  acceptor  of  a  hill  of  excha 
with  the  intention  of  cancelling  it,  tore  it  into  two  pieces  and  threw 
them  into  the  street;  they  were  picked  up  by  the  indorser  jm.ii.m1 
together,  and  the  bill  was  put  into  circulation.  The  acceptor  was 
held  liable  because,  said  the  Court,  although  he  did  intend  t<> 
cancel  it,  yet  he  did  not  cancel  it.  It  seems  to  me  to  be  difficult 
to  support  that  case,  and  the  correct  mode  of  dealing 
[*533]  *with  it  is  to  say  we  do  not  agree  with  it.  In  Young  v. 
Grote,  4  Bing.  253;  5  L  J.  C.  P.  165,  Young  left  a  blank 
cheque  with  his  wife,  and  in  filling  up  the  cheque  for  fifty  poi  nds 
the  word  fifty  was  written  in  the  middle  of  the  line,  ample  space 
being  left  for  the  insertion  of  other  words.  By  a  forgery,  before 
the  word  fifty,  the  words  "three  hundred  and"  were  inseited. 
Notwithstanding  the  forgery  the  Court  held  Young  liable,  "it  is 
said  that  the  case  may  be  upheld  on  the  ground  that  Young  owed 
a  duty  to  his  own  hankers,  and  that  he  was  guilty  of  negligence  in 
not  drawing  his  cheques  on  them  with  ordinary  care,  but  that  case 
does  not  govern  the  present,  it  only  applies  to  cases  between 
bankers  and  mere  customers.  In  Bank  of  Ireland  v.  E< 
Charity  Trustees,  5  H.  L.  C.  389,  Parke,  B.,  in  delivering  the 
opinion  of  the  judges  in  the  House  of  Lords,  remarks,  with  refer- 
ence to  Young  v.  Grote,  "In  that  case  it  was  held  to  have  heen  the 
fault  of  the  drawer  of  the  cheque  that  he  misled  the  banker  on 
whom  it  was  drawn  by  want  of  proper  caution  in  the  mode  of  draw- 
ing the  cheque,  which  admitted  of  easy  interpolation:  and  conse- 
quently that  the  drawer,  having  thus  caused  the  banker  to  pay  tlu 
forged  cheque  by  his  own  neglect  in  the  mode  of  drawing  the 
cheque  itself,  could  not  complain  of  that  payment."  He  then  gives 
instances  in  which  a  person  would  not  be  liable  and  which  goverr 
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the  present  ease.  "If  a  man  should  lose  his  cheque  book  or 
aeglect  to  lock  his  desk  in  which  it  is  kept  and  a  servant  or 
stranger  should  take  it,  it  is  impossible,  in  our  opinion,  to  contend 
that  a  banker  paying  his  forged  cheque  would  be  enabled  to  charge 
his  customer  with  that  payment.  AVould  it  be  contended  that,  if 
he  kept  his  goods  so  negligently  that  a  servant  took  them  and  sold 
them,  he  must  be  considered  as  having  concurred  in  the  sale,  and 
so  be  disentitled  to  sue  fur  their  conversion  on  a  demand  and 
refusal?"  Lord  Cranworth,  speaking  of  Young  v.  Grote;  says  that 
case  went  upon  the  ground,  whether  correctly  arrived  at  in  point 
of  fact  is  immaterial,  that  in  order  to  make  negligence  a  good 
answer  there  must  be  something  that  amount-  to  an  estoppel  or 
ratification-  "that  the  plaintiff  was  estopped  from  saying  that  he 
did  not  sign  the  cheque,"  and  then  he  says  the  doctrine  of  ratifi- 
cation is  well  illustrated  by  Coles  v.  Bank  of  England,  10  A.  &  E. 
137;  9.  L  J.  Q.  l'».  36.  I  think  the  observations  made  by 
the  *  Lords  in  the  case  of  Bank  of  Ireland  v.  Evans'  [*534] 
Charity  Trustees,  have  shaken  Young  v.  Grote,  and  Coles  v. 
Bank  of  England,  as  authorities.  In  the  present  ease  I  think  there 
was  qo  estoppel,  no  ratification,  and  no  negligence,  and  that  the 
defendant  is  entitled  to  our  judgment. 
1  a.ggallay,  L.  J.,  concurred. 

Judgment  for  the  defendant. 

ENGLISH    NOTES. 

The  genera]  consequence  of  signing  and  issuing  a  blank  bill  is  dealt 
with  bysect.20  of  the  Bills  of  Exchange  A.d  1882.  The  expression  in 
the  section  "prima  facie  authority"  perhaps  hardly  expresses  tli 
tent  of  the  power  "i  the  holder  of  such  an  instrument.  Tn  Carter  v. 
White  (C.  A.  1883),  25  Ch.  D.  666,  .".I  L.  J.  Ch.  138,  50  L.  T.  670,  it 
held  that  a  person  to  whom  an  acceptance  blank  as  to  drawer's 
name  is  delivered  for  value  can  complete  the  hill  even  after  the  accep- 
tor's death  by  filling  in  his  own  name  as  drawer.  The  power  to  com- 
plete the  bill,  as  it  is  shows  by  Cotton.  J,.  .1.,  is  not  merely  that  of 
an  agent,  but  arises  from  a  contract  that  the  person  to  whom  the  hills 
are  given  or  any  one  authorised  by  him  should  be  at  liberty  to  fill  them 
ii]i.  That  contract  is  nol  put  an  end  to  by  the  death  of  the  acceptor. 
\\  hen  a  hill  was  made  payable  to  •  ■  —  order,"  and  issued  by  the  drawer 
indorsed  by  him  but  without  filling  up  the  blank,  it  has  been  held  that 
the  bill  was  perfect,  "  —  order"  being  construed  as  meaning  "my 
order,"  /.  r.  to  order  of  the  drawer.  Chamberlain  v.  Young  (('.  A. 
1893)  1893,  2  <».  B.  206,  63  L.  J.  Q.  B.  28. 
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The  nature  and  effect  of  the  contract  made  by  a  person  who  signs  and 
delivers  an  instrument  in  blank  will  be  further  considered  under  the 
title   "Blank,"  and  the  cases,  Sini/i  v.  North    British   Australasian,  Co. 

(1863),  2  H.  &  C.  175,  32  L.  J.   Ex,  27:;,  and   Societe  Generate  de 
Paris  v.  Walker  (H.  L.  1885),  11  App.  Cas.  20,  55  J,.  J.  O.  B.  169. 

It  seems  hardly  possible  to  re< cile  with  the  above  decision  in  Bax- 
endale v.  Bennett  the  actual  decision  in  Ingham  \.  Primrose  (1859), 
7  C.  B.  N.  S.  82,  28  L.  J.  C.  P.  294,  the  facts  of  which  are  stated  by 
Brett,  L.  J.,  at  p.  644,  ante(3  Q.  B.  1>.  532).  And  in  accordance  with 
the  opinion  of  Brett,  L.  J.,  it  will  probably  not  be  followed.  A'  the 
same  time  the  reasoning  of  Williams,  J.,  in  Ingham  v.  'Prim  vse, 
quoted  on  p.  336,  ante  (notes  to  No.  16),  appears  to  he  instructive. 
And  perhaps  the  decision  may  still  he  applicable  to  a  case  wher<  tin 
act  of  cancelling  is  only  partially  accomplished,  as  suggested  in  note 
to  No.  37,  ]>.  514,  ante. 

Where  a  hill  not  signed  by  the  drawer  is  accepted,  the  instrument 
is  only  inchoate;  hut  such  an  acceptance  when  handed  to  another  i-> 
presumably  an  authority  to  such  person  to  sign  as  drawer  and  issue  the 
instrument  as  a  bill;  and  the  acceptor  will  he  liable  upon  it  accordingly. 
Goldsmid  v.  Hampton  (1858),  5  <'.  15.  N.  S.  94,  27  L.  J.  C.  P.  286; 
McCall  v.  Taylor  (1865),  19  C.  B.  X.  S.  301,  ."4  L.  J.  C.  P.  365,  12 
L.  T.  461;  Ex  parte  Hayward  (1871),  L.  R.,  6  Ch.  .",46.  40  L.  d.  Bk. 
49,  24 L. T.  782.  Such  an  acceptance,  although  incomplete  as  a  bill,  is 
a  security  for  money  within  the  Larceny  Act  24  &  25  Vict.  c.  DC),  s.  75. 
M.  v.  Bann&rman  (C.C.  R.  Nov.  8,  1890),  1891,  1  Q.  B.  112. 

As  to  the  imputation  of  negligence,  a  similar  question  was  raised  in 
the  case  of  Patent  Safety  Gun  Cottuti  C».  v.  U'ilsuu  (C.  A.  1880),  49 
L.  J.  Q.  B.  716.  There  a  cheque  which  had  been  drawn  by  the  defend- 
ant to  the  order  of  the  plaintiff  company  and  delivered  to  them  for 
value,  had  been  stolen  by  a  clerk  of  the  company  who  forged  their  in- 
dorsement. The  defence  was  that  the  company  employed  the  clerk,  who 
was  a  notorious  thief,  and  allowed  him  access  to  the  drawer  in  which 
the  cheque  had  been  placed.     This  defence  was  held  had  on  demurrer. 

AMERICAN  NOTES. 

This  doctrine  of  the  first  branch  of  the  Rule  is  somewhat  mooted  in  tb.il 
country.  One  class  of  cases  hold  the  English  doctrine.  Redlich  v.  Doll.  54 
Xew  York,  234  :  13  Am.  Rep.  573.  There  the  defendant  made  and  indorsed 
a  note  payable  to  himself,  with  no  place  of  payment  inserted,  there  being  a 
blank  after  "  at  "  ;  he  delivered  it  to  J.  8.  on  the  agreement  that  it  was  not  to 
be  stamped  nor  negotiated,  intending  it  as  a  mere  receipt.  J.  S.  stamped  it, 
filled  the  blank,  and  negotiated  it.  Held,  that  defendant  was  liable  to  a 
bona  fide  holder  for  value.     "  It  carried  upon  its  face  an  implied  authority  for 
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any  bond  fide  holder  to  insert  the  place  of  payment."  Citing  Young  v.  droit, 
4  Bing.  253;  Garrard  v.  Hodden,  67  Pennsylvania  State,  82;  o  Am.  Rep.  412. 
See  Angle  v.  Ins.  Co  ,  92  United  States,  330;  Rainbolt  v.  /sV<///,  34  Iowa,  440  : 
1 1  Am.  Rep.  152  ;  Gillaspie  v.  Kelley,  41  Indiana,  158  ;  Ducts  v.  /.ee,  2G  Missis- 
sippi, 505  ;  59  Am.  Dec.  267  ;  Frank  v.  Lilienfeld,  33  Grattan  (Virginia),  384  ; 
/?a»£  v.  McChord,  4  Dana  (Kentucky),  191  ;  Yocum  v.  Smith,  63  Illinois,  321  ; 
11  Am.  Rep.  120;  Breckenridge  v.  Lew»,  84  Maine,  349;  30  Am.  St.  Rep.  353, 
and  note  357. 

But  in  Knoxville  Nat.  Bank  v.  Clarke,  51  Iowa,  264  ;  33  Am.  Rep.  129,  the 
contrary  was  held,  in  a  case  where  there  was  no  restriction  upon  the  issue  ; 
there  was  a  blank  preceding  the  amount,  the  place  of  payment  was  left  blank, 
and  the  former  blank  was  fraudulently  filled,  increasing  the  amount,  and  the 
latter  was  also  filled.  It  was  held  that  the  innocent  third  person  could  not 
recover.  Citing  Young  v.  Grote,  and  the  principal  case,  and  giving  a  learned 
review  of  the  authorities.  To  the  same  effect,  Holmes  v.  Trumper,  22  Michi- 
gan, 427  :  7  Am.  Rep.  661  ;  Washington  Sav.  Bank  v.  Ecky,  51  Missouri,  'J7l'; 
Bank  of  Limestone  v.  Penick,  2  T.  15.  Monroe  (Kentucky),  98;  15  Am.  Dec. 
136;  Toomer  v.  Rutland,  57  Alabama,  379;  29  Am.  Rep.  722;  Cdburny.  Wehb, 
■"A)  Indiana.  96;  26  Am.  Rep.  15;  Fordyce  v.  Kosminski,  49  Arkansas,  40; 
4  Am.  St.  Rep.  18,  and  note  25;  Burrows  v.  Klunk.  70  Maryland,  451  ;  14  Am. 
St.  Rep.  371  :  •'!  Lawyer.-,'  Rep.  Annotated,  576  ;  Greenfield  Sac.  Bank  v.  Stowell, 
123  Massachusetts,  196 ;  25  Am.  Rep.  67,  and  note  97  ;  Exchange  Sat.  Bank  v. 
Bank  of  Little  Rock,  58  Federal  Reporter,  140;  22  Lawyers'  Rep.  Annotated. 
686,  with  notes. 

The  cases  are  elaborately  discussed  in  Bigelow  on  Bills  and  Notes,  pp.571, 
."73.  etc.,  citing  the  principal  case.  Mr.  Bigelow  distinguishes  between  the 
addition  of  words  to  a  complete  instrument  and  to  an  incomplete  instru- 
ment, holding  it  valid  as  to  the  latter,  and  invalid  as  to  the  former. 

On  the  second  branch  of  the  Rule,  the  principal  case  is  largely  quoted  from 
in  1  Daniel  on  Negotiable  Instruments,  §  S42a,  the  case  being  distinguished 
from  that  of  a  complete  instrument  undelivered.  This  doctrine  was  applied  in 
Ledwich  v.  McKim,  53  New  York,  315  (negotiable  corporate  bonds  stolen). 
See  District  of  Columbia  v.  Cornell,  130  United  States.  659.  In  the  former 
case  FoiXxER,  J.,  observed:  '-The  defendants  contend  that  they  or  any 
holder  of  these  instruments,  seeing  the  indorsement  of  the  president  in  blank, 
would  undoubtedly  and  justly  regard  themselves  as  authorized  to  fill  the  blank. 
<  ases  are  cited  to  sustain  this  proposition.  In  all  of  them,  however,  there  is 
an  authority  from  the  party  to  be  hound,  to  him  to  whom  the  paper  was  in- 
trusted, for  the  tilling  of  the  blank,  or  an  actual  intrusting  of  it  to  him  upon 
-oine  confidence  as  to  its  use  or  disposition.  This  confidence  is  either  express 
or  it  is  implied  from  an  actual  delivery  for  future  w^^  of  the  instrument, 
though  still  in  its  imperfect  condition.  As  to  an  express  authority  there  can 
be  no  finest  ion  or  doubt.  The  implied  authority  is  found  in  the  fact  of  de- 
livery for  use.  For  as  it  is  not  to  be  presumed  that  the  delivery  for  use  was 
meant  to  be  a  nugatory  and  unavailing  act.  and  as  it  is  apparent  that  it  would  be 
if  the  instrument  may  not  be  perfected  before  put  to  use.  the  law  implies  an 
intention,  and  hence  an  authority,  that  he  to  whom  it,  is  thus  delivered   may 
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supply  all  needs  for  making  it  a  perfect  and  binding  negotiable  instrun 
I  tut  tli  is  authority  is  not  implied  from  tin-  fact  alone  thai  the  paper  is  in  hand* 
other  than  those  of  him  who  is  to  be  bound,  but  from  thai  facl  joined  with 
ihis  other  fact,  thai  it  has  been  by  him  intrusted  to  those  hands  tor  the  pur- 
pose and  with  the  intent  that  it  shall  go  into  use  and  circulation," etc.  This 
case  is  cited  and  approved  by  Mr.  Bigelow  (Bills  and  Notes,  ."»7l').  See  Davis 
Machine  Co.  v.  Best,  105  New  York,  »i7. 

In  Burson  v.  Huntington,  21  Michigan,  U5;  1  Am.  Rep.  197  (which  Mr. 
Bennett  says  is  "  to  the  same  effecl  as  Baxendalev.  Bennett"),  A.  executed  a 
complete  note  payable  to  B.  or  order,  bul  did  not  deliver  ii ;  bul  B.,  in  his 
absence  and  contrary  to  his  instructions,  took  it  and  pul  it  into  circulation. 
It  was  held  thai  A.  was  not  liable  on  it  even  to  an  innocent  purchaser.  The 
Court  said:  "But  a  note  in  the  hands  of  the  maker  before  delivery  is  not 
property,  nor  the  subject  of  ownership  as  such;  it  is  in  law  hut  a  blank  piece 
of  paper.  Can  the  theft  or  wrongful  seizure  oi  this  paper  create  a  valid  contract 
on  the  part  of  the  maker  against  his  trill,  where  none  existed  before?  There  is 
no  principle  of  the  law  of  contracts  upon  which  this  can  be  done,  unless  the 
facts  of  the  case  are  such  that  in  justice  and  fairness,  as  between  the  maker 
and  tin-  innocent  holder,  the  maker  ought  to  he  estopped  to  deny  the  making 
and  delivery  of  the  note."  In  answer  to  the  argumenl  that  -where  one  of 
two  innocent  persons  must  suffer  by  the  acts  of  a  third,  he  who  has  enabled 
such  third  person  to  occasion  the  loss  musl  sustain  it."  the  (Dint  observe  that 
this  principle  "  is  mainly  confined  to  cases  where  the  party  who  i-<  made  to 
suffer  the  loss  has  reposed  a  confidence  in  the  third  person  whose  acts  have 
occasioned  the  loss,  or  in  some  other  intermediate  person  whose  acts  or  neg- 
ligence have  enabled  such  third  person  to  occasion  the  loss,"  -  cases  of  mis- 
placed trust,  as.  for  example,  the  intrusting  the  possession  of  the  instrument 
or  indicia  of  ownership.  "If  I  leave  my  horse  in  the  stable  or  in  the  pasture. 
I  cannot  properly  be  said  to  have  enabled  the  thief  to  steal  him.  within 
the  meaning  of  this  rule,  because  he.  found  it  possible  to  steal  him  from  that 
particular  locality." 

In  Chipman  v.  Tucker,  38  Wisconsin.  43,  the  doctrine  of  the  last  case  was 
extended  to  the  case  of  a  wrongful  delivery  of  the  note  by  a  custodian  in- 
trusted with  it  by  the  maker,  "a  position  at  variance  with  the  authorities." 
as  Mr.  Bigelow  correctly  says.  See  1  Daniel  on  Negotiable  Instruments, 
§§  843,  844. 


No.  50.  —  CROWE  v.  CLAY. 
(ex.  ch.  1854.) 

RULE. 

At  common  law  when  a  negotiable  bill  has  been  lost 
no  action  can  be  maintained  either  on  the  instrument  or 
on  the  consideration  for  it. 
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Crowe  v.  Clay. 

9  Exch.  604-609  (s.c.  23  L.  J.  Ex.  150;   18  Jur.  654). 

Error  on  the  judgment  of  the  Court  of  Exchequer,  in  the   [604] 

e  of  Clay  v.  Crowe} 

Dowdeswell  argued  for  the  plaintiff'  in  error  (the  defendant 
below)  in  last  Trinity  Vacation 2  (June  17).  The  plea  affords  a 
good  defence  to  the  action.  The  judgment  of  the  Court  of  Ex- 
chequer proceeded  on  the  ground  that  the  plea  did  not  show  that 
the  bill  had  arrived  at  maturity,  and,  assuming  that  it  was  still 
running,  its  loss  was  no  answer  to  the  plaintiffs  claim.  But 
irrespective  of  the  allegation  of  the  loss  of  the  bill,  the  plea  dis- 
closes  a  sufficient  primft,  facie  defence,  for  it  states  that  the  bill 
was  given  "  for  and  on  account  of"  the  debt.  According  to  the 
authority  "I'  Kearslake  v.  Morgan,  5  T.  1!.  513,  which  has  been 
followed  by  Belshaw  v.  Bush,  11  C.  15.  101  ;  22  L.  J.  C.  P.  24,  and 
Ford  v.  Jirrrh,  1  1  Q.  15.  873;  17  L.  J.  Q.  15.  114,  a  negotiable  bill 
or  note  given  "for  and  on  account"  of  a  simple  contract  debt, 
suspends  the  remedy  lor  its  recovery  until  the  security  has  become 
dm'.  Conceding,  therefore,  that  the  Court  of  Exchequer  was  right 
in  assuming  that  tin'  bill  was  still  running,  there  is  enough  on  the 
face  of  this  plea  to  bar  the  action.  If,  however,  it  is  to  be 
taken  *that  the  bill  had  arrived  at  maturity,  then  accord-  [*605] 
ing  to  the  judgment  of  that  Court,  its  loss  is  a  good  answer. 

Atherton,  for  the  defendant  in  error  (the  plaintiff  below). — If 
the  defendant  below  intends  to  rely  solely  on  the  fact  that  a 
negotiable  bill  was  given  for  and  on  account  of  the  debt  sought 
to  be  recovered,  the  plea  should  have  contained  an  averment. 
either  that  the  bill  was  indorsed  to  a  third  person,  or  that  it 
had  not  arrived  at  maturity  at  the  time  of  action  brought.  Price 
v.  Price,  16  M.  A-  W.  232;  16  L.  J.  Ex.  99.  However,  that  ground 
of  defence  (which  was  not  adverted  to  in  the  Court  below)  is  not 
now  available,  because  it  is  consistent  with  every  allegation  in 
the  plea  that  the  bill  had  arrived  at  maturity.  Therefore,  if  the 
statement  as  to  the  loss  of  the  bill  be  struck  out  of  the  plea,  it  will 
afford  no  answer  whatever  to  the  action.  Then  what  is  the  effeel 
of  tbe  plea,  if  considered  as  setting  up  the  defence  of  a   lost   1  * i  1 1  ] 

1  See  the  case,  8  Exch.  295,  where  the     Cresswell,    J.,    Wightman,   J.,    Wn.- 
pleadings  arc  fully  Btated.  mams,   J.,    Talfourd,   J.,   and   Cromp- 

-  Before   Coleridge,   J.,    Maule    J,     kin,  J. 
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Assuming,  as  the  plaintiff  is  entitled  to  do  upon  these  pleadings, 
that  at  the  time  of  the  loss  the  bill  had  not  arrived  at  maturity, 
iiinl  whs  unindorsed,  m>  stranger  could  enforce  payment  of  it. 
In  ffansard  v.  Robinson,  7  B.  &  C.  90;  5  L  J.  K.  B.  242,  the  bill 
was  indorsed  in  blank,  and  was  overdue  at  the  time  of  ite  loss, 
and  the  judgment  in  that  case  proceeds  in  a  great  measure 
the  hardship  of  casting  on  the  acceptor  the  burthen  of  proving 
the  loss,  and  thai  the  holdei  obtained  the  bill  after  it  became  due. 
That  does  not  apply  here.  To  bring  the  case  within  the  principle 
of  thai  decision,  the  plea  should  have  contained  an  averment  that 
the  bill  was  indorsed.  Wain  \.  Bailey,  1"  A.  &  E.  616,  is  an 
express  authority  that  the  maker  of  a  note  not  negotiable  cannot 
refuse  to  pay  the  amounl  when  due,  <>n  the  ground  that  the  payee 
has  not  got   it  in  Ids  possession  or  power,  and  cannot  produi 

for  the  purpose  of  delivering  it  up  to  the  maker  on  pay- 
[*606]  liu-nt.     And  in  Bolt  v.  Watson,  \  Bing.  273,  it  was  •  held 

no  answer  to  an  action  for  goods  sold,  that  the  defendanl 
had  accepted  a  bill  for  the  amount  which  the  plaintiff  l<  st,  he 
never  having  indorsed  it.  In  this  case  it  must  be  presumed  that 
the  bill  was  unindorsed,  there  being  no  allegation  to  tin- con;: 
Price  v.  Price,  16  M.  &  W.  232;  16  L  J.  Ex.  99,  shows  that  the 
fact  of  indorsement  ought  to  come  from  the  defendant. 

Dowdeswell  in  reply.  —  In  either  view  the  plea  is  a  good  primd 
facie  answer  to  tin- action.  [Wightman,  J.  It  is  consistent  with 
every  allegation  in  it,  that  the  bill  was  unindorsed.  Then,  accord- 
ing to  Ramuz  v.  Crowe,  1  Exch.  167  :  16  L  J.  Ex.  280,  a  p< 
who  has  lost  a  negotiable  bill  cannot,  by  the  law-merchant,  compel 
payment  of  it.  even  though  it  is  unindorsed.]  A  remedy  is  provided 
by  the  9  &  10  Will.  III.  c.  17,  s.  3,  under  which,  upon  a  satisfactory 
indemnity  being  tendered,  payment  may  be  enforced  in  a  Court  of 
equity.  Ex  parU  Greenway,  6  Ves.  812:  Byles  on  Bills,  p.  302, 
6th  edit,  Ah  mnder  v.  Strong,  0  M.  &  W.  733  ;  11  L.  J.  Ex.  316, 
also  shows  that  an  acceptor  has  a  right  to  have  the  bill  delivered 
up  on  payment.  As  a  general  principle  of  law,  a  person  intrusted 
with  an  instrument  is  bound  to  take  due  care  of  it:  Davidson  v. 
Cooper,  13  M.  &  W.  343;  13  L.  J.  Ex.  276;  Pigot's  Case,  11  Co. 
Hep.  27 ;  and  it  would  be  unreasonable  to  hold  that  an  innocent, 
party  should  bear  the  loss  arising  from  the  negligence  of  another 
In  Woodford  v.  Whiteley,  Moo.  &  M.  ol7,  Parke,  J.,  ruled  that  a 
debt  for  which    a  bill  had  been  given  and  lost  could  not  be  re- 
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covered.  Champion  v.  Terry,  3  Bro.  &  B.  295,  is  also  an  authority 
that  a  defence  of  this  kind  is  available  either  in  an  action  on  the 
bill  nr  i'ii  the  original  consideration.  Roll  v.  Watson,  4  Bing 
■_'7--'-,  is  at  variance  with  Champion  v.  Terry,  and  must  be  con- 
sidered as  overruled  by  Hansard  v.  Robinson,  7  15.  &  C.  90;  5  L 
J.  K.  B.  -2V2.  Car.  adv.  milt 

•The  judgment  of  the  Court  was  now  delivered  by  [*607] 

COLERIDGE,  J.  —  In  this  case  the  declaration  is  for  goods 
sold  and  delivered,  and  for  money  due  to  the  plaintiff  on  a  bill  of 
exchange  drawn  by  him  on  and  accepted  by  the  defendant.  The 
ple.i,  as  to  the  sum  of  ,£42  5s.  2d.,  part  of  the  demand,  is,  that  be- 
n>i  ■  action  the  plaintiff  drew  on  the  defendant  a  bill  of  exchange  for 
th-  amount,  payable  to  the  plaintiff's  order  live  months  after  date, 
wh\ch  the  defendanl  accepted  ami  delivered  to  the  plaintiff  fur  and 
on  account  of  tin-  said  sum,  and  the  plaintiff  afterwards  lost  the 
bill  nut  of  hi-  possession,  and  from   thence  hitherto  tin-  .-aim'  has 

remained  so  lost,  and  the  plaintiff  has  l n  unable  to  produce  it, 

ami  ceased  to  have  any  power  or  control  over  it,  and  the  defendanl 
has  never  since  such  loss  found  such  bill,  nor  known  when-  it  was 
ti»  be  found,  nor  had  any  power  or  control  over  it.  To  this  plea 
there  was  a  general  demurrer,  on  which  the  Court  of  Exchequer 
gat  •  judgment  for  the  plaintiff. 

It  is  well  established  that,  in  an  action  on  a  negotiable  bill  of 
exchange,  the  plaintiff  must  be  the  holder  at  the  time  he  sues  upon 
it.  i  ml.  if  he  has  lost  it.  cannot  maintain  an  action  upon  it.  In  the 
o\  II  isarot  v.  Robinson,  7  I'..  &  < '.  90;  5  L  .1.  K.  I'..  242,  the 
Court  of  Queen's  Bench,  in  giving  judgment,  points  out  the  incon- 
venience and  injustice  which  would  arise  if  the  plaintiff  in  such  a 
'■;iv  could  recover,  ami  throw  on  the  defendant  the  consequences 
<»f  the  plaintiff's  negligence,  ami  shows  that  the  proper  remedy  of 
the  loser  of  tin-  hill  is  in  equity,  where  he  might  call  mi  the  party 
liable  on  the  bill,  mi  due  indemnity,  to  give  him  another  bill  or  pay 
him  the  amount,  [n  the  case  of  Ramuz  v.  Crowe,  1  Exch.l67;16 
I,,  J.  Ex.  280,  this  law  was  extended  to  the  case  of  a  bill  pay- 
able to  the  drawer's  order,  though  not  indorsed  at  the  time  of 
the  loss,  as  the  bill  had  been  in  the  ease  of  Hasardv.  Robin- 

1     m1  this  case  seems  well  decided,  the  right  to  have  [*60S] 
the  bill  on   payment,  and   the   possible  inconvenience  and 
embarrassment   of  the  defendant  in  being  called  on  to  pay  the  lost 
bill,  being  of  the  same  kind  in  the  two  cases. 
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The  present  case  is  not  one  of  an  action  on  the  lost  bill,  but  on 
the  demand  on  account  of  which  the  bill  was  given.  A  bill  given 
"  for  and  on  account  "  of  money  due  on  simple  contract  operate 

a  conditional  payment,  which  maybe  defeated  at  the  option  of  tin- 
creditor,  if  the  bill  is  unpaid  at  maturity  in  his  hands  ;  in  which 
case  lie  ma)-  rescind  the,  transaction  of  payment  and  sue  on  the 
original  demand.  Griffiths  v.  Owen,  13  M.&  W.  :,.  64  ;  1.'!  L  J.  Ex. 
345  ;  James  v.  Williams,  1  3  M.  &  W.  828  ;  14  L  .1.  Ex.  220.  If  the 
bill  be  lost,  the  condition  on  which  the  payment  may  be  defeated 
dors  notarise.  Belshaw  v.  Bush,  U  <  '•  B.  101,  201;  22  L.J.  ('.  P. 
24  ;  and  the  defendant,  if  compelled  to  pay  the  original  debt,  would 
be  subject  to  inconvenience  of  the  like  kind  as  if  compelled  to  pay 
the  bill.  Accordingly,  it  was  held  at  Nisi  Prius  in  Woodford  v. 
Whiteley,  Moo.  &  M.  517,  that  a  debt  paid  by  a  lost  bill  could  not 
be  recovered,  and  the  like  law  was  assumed  in  the  cases  of  Mercer 
v.  Cheese,  4  M.  &  G.  804;  12  L  .1.  C  1'.  56  :  and  Prict  v.  Price,  L6 
M.  &  W.  232;  lb  L  J.  Ex.  '.»'.».  It  appears,  therefore,  that  the 
<>f  a  negotiable  lull  given  on  account  of  a  debt  is  an  answer  to  an 
action  for  the  debt,  as  well  as  to  one  od  the  bill. 

It  was  objected  to  the  plea  in  the  present  case,  that  it  did  not 
show  that  the  bill  was  overdue,  and  that  the  loss  of  a  bill  not 
due  was  immaterial  ;  but  the  loss  here  is  shown  to  be  subsisting 
the  time  the  action  is  brought.  To  entitle  the  plaintifl  to  me, 
he  ought  to  be  the  holder  of  the  bill,  and  the  bill  ought  to  be  due  ; 
and  there  seems  no  reason  why  the  defendant  may  not  rely  <  u  a 
defect  of  the  plaintiff's  title  in  either  of  these  respects,  leaving  the 
other  unnoticed.     It  may  well  be,  that  a  person  who  has  given  a 

bill  on  account  of  a  debt  may  be  aide  and  willing  to 
[*609]*  pay  the  debt  if  he  can  withdraw  his  bill  from  circulation. 

and  may  object  to  pay  only  on  the  ground  that  the  lull  is 
not  forthcoming,  without  objecting  to  its  not  being  due.  The  pres- 
ent plea  is  therefore  a  sufficient  bar  to  the  action.  It  discloses  a 
state  of  facts  inconsistent  with  the  plaintiff's  right  of  action  ;  it 
therefore  shows  a  defence  in  substance,  and  is  consecpuently  good 
on  general  demurrer.  The  judgment  of  the  Court  of  Exchequer 
must  therefore  be  reversed.  Judgment  reversed. 

ENGLISH   NOTES. 

The  remedy  to  the  holder  of  a  lost  bill,  which  was  imperfectly  given 
by  statute  9  &  10  W.  III.  c.  17.  s.  3,  was  subsequently  extended  by  the 
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Common  Law  Procedure  Act  1854  (17  &  18  Vict.  c.  125),  s.  87,  and  these 
provisions  are  embodied  in  and  further  extended  by  sections  69  and 
70  of  the  Bills  of  Exchange  Act  1882.  "But,"  His  Honour  Judge 
Chalmers  observes,  4tli  ed.,  p.  308  "  unless  he  [the  creditor]  can  obtain 
a  new  bill  under  the  provisions  of  sect.  69  [of  the  Act  of  1882],  there 
appears  to  be  nothing  to  affect  the  common-law  rule  that  his  right  of 
action  on  the  consideration  is  gone." 

AMERICAN  NOTES. 

The  decisions  in  this  country  on  this  point  are  in  harmony  with  the  prin- 
cipal ease  in  most  of  those  States  in  which  the  distinction  between  law  and 
equity  is  preserved.  Moses  v.  Trice,  21  Grattan  (Virginia),  556;  8  Am.  Rep. 
609;  Posey  v.  Decatur  Hani:.  12  Alabama,  802;  Morgan  v.  Reintzel,  7  Cranch 
(United  states  Sup.  Ct.),  273 5  Rowley  v.  Ball,  3  Cowen  (New  York),  303; 
15  Am.  Dec.  266;  Thayer  v.  King,  15  Ohio,  "242;  45  Am.  Dec.  571  :  Swift  v. 
Stevens,  8  Connecticut,  1:11  :  Edwards  v.  McKee,  1  Missouri,  123;  13  Am.  Dec. 
474;  Wofford  v.  Board  of  Police,  11  Mississippi,  579;  Fells  Pi.  Sac.  Inst.  v. 
Weeaon,  18  Maryland,  320  ;  -1  Am.  Dec.  603;  McCluskey  v.  Gerhauser,  2  Nev- 
ada. 17:  mi  Am.  Dec.  512 ;  Butler  v.  Joyce,  9  Mackey  (Dist.  Columbia),  191 ; 
lti  Lawyers'  Rep.  Annotated,  205,  with  notes. 

But  in  other  States  the  contrary  has  been  held.  Hinckley  v.  Union  1'.  R. 
Co.,  129  Massachusetts,  52;  -">7  Am.  Rep.297;  Union  Dank  v.  Warren,  4  Sneed 
(Tennessee),  167  :  Meeker  v.  Jackson,  '■'>  Yeates  (Pennsylvania),  442;  Anderson 
v.  Rjbson,  2  Bay  (South  Carolina),  195;  Bridgeford  v.  Masonville  Co..  34  Con- 
necticut. 5  Ki :  ill  Am.  Dec  711;  Bean  v.  Keen,!  Blackford  (Indiana),  152; 
Welton  v.  Adams,  I  California,  '■'>!  ;  'in  Am.  Dee.  579;  Robinson  v.  Bankof 
Darien,  18  Georgia,  111  :  Commercial  Bank  v.  Benedict,  18  B.  .Monroe  (Ken- 
tucky). 307;  Bainbridge  v.  Louisville,  83  Kentucky,  285;  1  Am.  St.  Rep.  153; 
Moore  v.  Fall,  42  .Maine  I5it;  (it;  Am.  Doc.  297;  Adams  v.  Baker,  Hi  Rhode 
Island,  1  ;  l'7  Am.  St.  Rep.  721  (holding  that  the  plaintiff  may  recover  at  law 
by  showing  that  the  defendant  will  not  run  the  hazard  of  being  required  to 
pay  a  second  time). 

In  some  States  tin-  right  t<>  an  action  at  law  is  sustained,  if  the  paper  is 
lost  before  and  not  after  maturity.  Thayer  v.  King,  15  Ohio,  242 ;  45  Am. 
Dec.  571 ;  Citizens'  Nat.  Bank  v.  Brown,  1.1  Ohio  State.  :!!i :  }  Am.  St.  Rep.  526; 
Smith  v.  Walker,  1  Smedes  &  .Mar-hall  Ch.  (Mississippi),  432;  Jonesv.  Fales,  5 
Massachusetts,  1<>1  ;  Chaudron  v.  Hunt.  3  Stewart  (Alabama),  :>1  :  20  Am. 
Dec.  60;  Mowery  v.  Mast.  1  1  Nebraska,  512;  Brent  v.  Ervin,  '■'<  Martin,  NT.  S. 
(Louisiana),  303;  15  Am.  Dee.  K>7  ;  Fales  v.  Russell,  16  Pick.  (Mass.),  315. 

But  in  others  this  distinction  is  not  recognized  as  changing  the  nil*'. 
Moses  v.  Trice,  21  Grattan  (Virginia),  556;  8  Am.  Rep.  609;  Rowley  v.  Ball, 
3  Cowen  (New  York),  303;  15  Am.  Dec.  206;  Hopkins  v.  Adams,  20  Vermont. 
407;   Lazell  v.  Lazell,  12  Vermont,  443;  36  Am.  Dec.  352. 

Mr.  Daniel  (2  Negotiable  Instruments,  §  1478)  thinks  that,  although  "  there 
is  undoubtedly  great  force  in  the  reasoning  "  of  Fales  v.  Russell,  16  Pick. 
(Mass.),  yet  "  the  weight  of  authority  and  reason  are  both  against  it,  and  in 
those  States  where  the  distinction  between  law  and  equity  is  well  preserved, 
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the  law  may  be  regarded  as  settled  to  I  Ik-  contrary,  in  accordance  with  the  Eng- 
lish  precedents."  Citing  the  principal  case.  Bat  it  seems  that  the  division  of 
judicial  opinion  is  almost  equal.  In  some  States  the.  matter  is  regulated  by 
statute.     In  those  called  '•  Code  States  "  the  question  is  of  no  importance. 


No  51.  — GERALOPULO  v.  WIELEP. 

(1851.) 

RULE. 

Where  a  bill  is  paid  supra  protest  for  the  honour  of  a 
party  to  the  bill,  it  is  not  necessary  (in  order  to  give  the 
person  paying  a  right  of  action  against  the  party  for  whose 
honour  it  is  paid)  that  the  protest  shall  have  been  formally 
drawn  up  or  extended  before  the  payment ;  it  is  sufficient  if 
the  bill  has  in  fact  been  protested,  and  a  declaration  that 
the  payment  was  for  honour  made  before  a  notary,  and 
these  facts  recorded  in  the  notarial  register,  before  the 
payment  was  made. 

Geralopulo  v.  Wieler. 

20  L.  J.  C.  P.  105-111  (s.  c.  10  C.  B.  690,  15  Jur.  316). 

[105]  Assumpsit.  The  first  count  of  the  declaration  stated  that, 
on  the  26th  of  September,  1849,  Jean  Petcheneff,  in  jarts 
beyond  the  seas,  to  wit,  at  Odessa,  drew  a  bill  of  exchange  for  /.260 
at  three  months,  on  the  defendant,  payable  to  the  order  of  Buba 
Freres,  which  period  had  elapsed ;  that  the  defendant  accepted  the 
said  bill,  payable  at  Prescotts'  in  London ;  that  Buba  Freres  in- 
dorsed to  Fratelli  Buba  di  Moscow,  who  indorsed  to  J.  F.,  who 
indorsed  to  G.  L.,  who  indorsed  to  the  London  and  Westminster 
Bank,  who  became  the  holders  and  presented  the  said  bill  on  the 
day  it  became  due  at  Prescotts'  in  London  ;  that  the  defendants 
made  default  in  payment,  and  the  bill  was  afterwards  duly  pro- 
tested for  non-payment,  and  thereupon  the  plaintiff,  on  the  11th  of 
December,  1849,  appeared  before  one  J.  C,  then  being  a  notary 
public  duly  admitted  and  sworn,  and  declared  before  the  said 
notary  public  that  he  would  pay  the  said  bill  under  the  said  protest 
for  the  honour  of  the  said  Fratelli  Buba  di  Moscow,  the  second 
indorsers  of  the  bill,  holding  nevertheless  the  said  second  indorsers 
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and  the  first  indorsers,  the  drawer  ami  acceptor,  and  all  concerned, 
obliged  to  him  for  his  reimbursement  in  the  form  of  law  and 
according  to  the  custom  of  merchants ;  and  thereupon  the  plaintiff 
then  according  to  his  said  declaration  and  the  custom  of  merchants 
paid  the  said  bill  under  the  said  protest  as  aforesaid,  together  with 
18s.  charges  of  protest,  and  the  bill  was  thereupon  delivered  to  the 
plaintiff  according  to  the  custom  of  merchants,  of  all  which  the 
defendant  then  had  due  notice. 

The  second  count  was  similar,  on  another  bill  for  £220. 

Pleas :  First,  non  accepit ;  second,  that  the  bill  was  not  duly 
protested  for  non-payment,  modo  et  forma  ;  third,  that  the  plaintiff 
did  not  pay  the  said  bill  under  the  said  protest,  modo  et  forma  ; 
fourth,  that  the  defendant  had  not  such  notice  as  in  the  first  count 
mentioned,  modo  etform&. 

There  were  similar  pleas  to  the  second  count,  and  issue  was 
joined  on  all  the  pleas. 

At  the  trial,  before  Maule,  J.,  at  the  Sittings  in  London  after 
Trinity  term,  1850,  the  acceptance  was  duly  proved,  and  the  only 
questions  that  arose  were  upon  the  second,  third,  and  fourth  issues. 

It  was  proved  that  the  bills  were  presented  for  payment  and 
dishonoured.  They  were  then  handed  to  J.  C,  a  notary,  to  be 
protested,  and  were  protested  for  non-payment  on  the  10th  of 
December,  1849.  On  the  11th,  they  were  paid  by  the  plaintiff, 
through  a  notary,  under  protest,  for  the  honour  of  the  second 
indorsers.  Protests  were  regularly  drawn  up,  which  were  forwarded^ 
by  post  on  the  11th  of  December,  addressed  to  the  second  in- 
dorsers at  Moscow.  These  protests  were  not  produced  at  the  trial, 
but  secondary  evidence  was  given  of  their  contents,  and 
*  duplicates  of  them  from  his  protest  books  (in  which  [*  106] 
entries  were  made  at  the  time  of  the  protest)  drawn  up  by 
the  notary  in  March  and  April,  1850,  after  the  commencement  of 
the  action,  but  before  the  trial,  were  read  in  evidence.  The 
defendant's  counsel  contended  that  there  was  no  primary  evidence 
of  the  protests  as  alleged  in  the  declaration,  and  that  under  the  cir- 
cumstance secondary  evidence  was  not  admissible.  A  verdict  was 
found  for  the  plaintiff  for  £495,  with  a  general  leave  to  the  de- 
fendant to  move  for  a  nonsuit  or  to  enter  a  verdict  for  the 
defendant,  if  the  Court  should  so  direct. 

A  rule  accordingly  having  been  obtained  by  Byles,  Serj., 

Channell,    Serj.,  and   Bovill  (Jan.   17)  showed  cause.  —The   first 
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question  is,  whether  the  plaintiff,  having  paid  the  bills  for  the 
honour  of  the  second  indorsers,  could  rely  at  the  trial  upon  a  pro- 
test drawn  up  in  extenso  after  the  day  on  which  such  payment  was 
made.  It.  is  contended,  on  the  other  side,  that  he  could  not;  and 
the  case  of  Vandewall  v.  Tyrrell,  Moo.  &  M.  87,  is  relied  upon. 
But  that  case  does  not  go  the  length  of  deciding  that  the  protest 
must  be  formally  drawn  up  in  writing  before  the  payment  is  made, 
but  only  that  a  protest  in  point  of  fact  shall  have  been  made  before 
payment.  In  that  case  no  act  had  been  done  by  a  notary  until 
after  the  payment;  which  was  not  a  compliance  with  the  law- 
merchant.  If  Vandewall  v.  Tyrrell  decides  more  than  this,  it  is 
not  to  be  supported,  and  is  at  variance  with  numerous  decisions 
which  show  that  the  protest  may  be  extended  at  any  time. 
Goostrey  v.  Mead,  Bull.  N.  P.  '271,  cited  in  Orr  v.  MaginwU,  7  East, 
361.  There  is  a  distinction  between  noting  and  drawing  up  the 
protest,  which  is  pointed  out  in  Selwyn's  X.  P.  p.  381,  11th  ed. : 
"The  modern  usage  is  for  the  notary  to  make  a  minute  on  the  bill, 
'(insisting  of  his  initial,  the  day,  month,  and  year  when  payment 
was  refused,  and  charges  for  making  the  minute.  This  minute. 
which  is  called  noting,  is  unknown  in  law  as  distinguished  from 
the  protest.  The  notary,  having  made  his  minute,  draws  up  tie- 
protest  at  his  leisure."  Buller's  X.  P.  272  is  to  the  same  effect, 
and  the  decision  of  Lord  Kenyon  in  Chaters  v.  Bell,  4  Esp.  49.  The 
same  law  is  laid  down  in  Chitty  and  Hulme  on  Bills,  9th  ed. 
p>  464 :  "  It  has  been  held  that  the  protest  for  non-acceptance  or 
non-payment  may  be  drawn  up  at  any  time  before  the  trial,  pro- 
vided the  bill  be  noted  in  due  time."  The  law-merchant  therefore 
only  requires  that  a  formal  demand  of  payment  by  a  notary  shall 
be  made  on  the  last  day  of  grace,  "  and  not  that  the  formal  protest 
shall  be  extended  or  completed  on  that  day."  Chitty  and  Hulme 
on  Bills,  p.  477.  To  the  same  effect  is  Bayley  on  Bills,  6th  ed. 
pp.  62,  268,  and  Byles  on  Bills,  5th  ed.  p.  190.  The  duplicate  protests 
therefore,  having  been  drawn  up  before  the  trial,  were  drawn  up  in 
good  time.  They  were  also  good  primary  evidence,  being  duplicate 
originals,  as  much  as  those  sent  to  Moscow.  Brain  v.  Preece,  11 
M.  &  W.  773.  Secondly,  at  all  events,  secondary  evidence  of  the 
protests  sent  out  to  Moscow  was  admissible.  The  original  docu- 
ments were  out  of  the  jurisdiction  of  the  Court,  and  it  would  have 
been  impossible  for  the  plaintiff  to  produce  them.  In  Booscy  v. 
Davidson,    18   L.  J.  Q.  B.  174,   secondary   evidence    was    rejected. 
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because  no  inability  to  produce  the  documents  appeared.  'They 
also  cited  Prince  v.  Blackburn,  2  East,  250,  Grlubb  v.  Edwards, 
2  Moo.  &  R.  300,  Alivon  v.  Furnival,  1  Cr.  M.  &  R.  277 ;  3  L.  J. 
(N.  s.)   Ex.  241,  and  Buller's  X.  P.  242  a. 

J  ivies,  Serj.,  in  support  of  the  rule.  —  Upon  the  first  point,  it  is 
not  disputed  that  in  general  a  protest  may  be  drawn  up  at  any 
time ;  but  it  is  submitted  that  where  there  is  acceptance  or  pay- 
ment supra  protest  for  non-acceptance  or  non-payment,  for  the 
honour  of  a  party  to  the  bill,  the  protest  must  be  formally  drawn 
up  before  the  acceptance  or  payment,  and  therefore  that  the 
duplicate  protests  produced  at  the  trial  did  not  prove  the  allega- 
tion of  protest  having  been  duly  made  before  the  payment  by  the 
plaintiff;  although  it  may  be  admitted  that  if  they  had 
been  drawn  up  in  *time  these  duplicate  protests  would  [*  107] 
have  been  good  primary  evidence,  as  much  as  those  sent  to 
Moscow.  The  decision  in  Vandewall  v.  Tyrrell  is  in  favour  of  the 
defendant,  and  the  older  authorities  support  that  decision.  In 
Beawe's  Lex  Merc.  tit.  "Bills  of  Exchange,"  pi.  66,  it  is  said: 
"In  case  of  a  person's  refusing  payment  of  his  accepted  bills  when 
due,  they  ought  to  be  protested  and  sent  with  the  protest  to  the 
remitter  or  drawer;"  and  Ibid.  pi.  34:  "When  a  bill  is  made 
payable  to  order  and  indorsed  by  a  substantial  man,  before  accept- 
ance be  demanded,  and  the  acceptor  scruples  to  accept  it  for 
account  of  the  drawer,  or  for  the  account  of  him  it  is  drawn  for,  he 
may,  if  he  thinks  proper,  do  it  supra  protest,  for  the  honour  of  the 
indorser;  and  in  this  case  he  must  first  have  a  formal  protest  made 
for  non-acceptance,  and  should  send  it  without  delay  to  the  said 
indorser,  for  whose  honour  and  account  he  hath  accepted  the  bill." 
These  passages  evidently  contemplate  the  necessity  of  the  protest 
being  drawn  up  before  the  payment  or  acceptance  supra  protest  for 
honour  of  a  party  to  the  bill.  To  the  same  effect  is  Marius  on  Bills, 
pi.  87,  tit.  "  Bill  accepted  by  another  Man."  "Moreover,  if  a  bill 
oi'  exchange  be  drawn  on  John  A.  and  he  refuses  to  accept  it,  or  if 
John  A.  be  out  of  town  and  have  left  no  legal  order  for  acceptance 
thereof  by  letter  of  attorney  under  his  hand  and  seal,  in  due  form  : 
and  that  William  C.  (a  friend  of  the  drawer's)  will  accept  the  bill 
for  honour  of  the  drawer ;  in  either  of  these  cases,  the  party  to 
whom  the  bill  is  payable,  or  his  assignees,  ought,  in  the  first  place, 
to  cause  protest  to  be  made  for  non-acceptance  by  John  A. ;  and 
then  he  may  take  the  acceptance  of  William  C.  for  the  honour  of 
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the  drawer:  for  otherwise,  the  drawer  may  allege  that  he  did  not 
draw  the  bill  oil  William  C.  but  on  John  A.  ;  ami  according  t<>  the 
custom  <•!'  merchants  diligence oughl  to  1"-  first  used  towards  John 
A.  ami  by  protest  legally  to  prove  his  want  of  acceptance;"  and 
Marius  on  Hills,  pi.  126,  tit.  "  Acceptance  for  account  of  l  >rawer":  — 
"If  a  bill  of  exchange  be  subscribed  or  drawn  by  Abraham  F.  on 
Benjamin  G.  for  the  account  of  Charles  11.,  and  it  so  happen  that 
Benjamin  G.,  to  whom  tin-  bill  is  directed,  will  not  accept  the  bill 
for  account  of  Charles  EL,  as  it  is  drawn,  but  would  willingly  accept 
it  for  account  of  Abraham  F.  (being  a  special  friend  to  Benjamin  G., 
on  whom  it  is  drawn),  and  so  this  Benjamin  G.  i-  very  unwilling  t" 
sutler  the  bill  to  go  back  by  protest  for  non-acceptance;  and  there- 
fore he  desires  to  accept  it  for  honour  of  the  drawn-,  and  for  his 
account;  in  this  case,  according  t<>  the  law  of  merchants,  Benjamin 
G.  may  so  accept  the  same:  but  before  he  do  accept  tin*  bill  he 
must  personally  appear  before  a  notary  public,  and  declare  before 
him  such  his  intent,  and  tin'  notary  must  make  an  act  thereof  in 
due  form,  to  be  sent  away  by  Benjamin  G.  to  Abraham  F.  that  so 
he  may  have  speedy  advice  thereof;  and  the  act  being  entered, 
then  he  may  accept  the  bill  for  the  honour  of  the  drawer,  and  for 
his  account.  And  when  the  bill  is  due,  he  must  cause  a  like  act  to 
be  made  for  payment  before  he  pay  the  lull,  declaring  that  he  will 
pay  it  for  the  honour  of  the  drawer,  and  for  his  account,  but  not  for 
the  honour  of  Charles  II.  for  whose  account  it  was  drawn.  And 
thus  (Benjamin  G.  giving  honour  to  the  bill,  although  he  do  it  for 
another  account  than  for  which  it  was  drawn  .according  to  the  law 
and  custom  of  merchants  generally  observed,  Abraham  F.  is  bound 
to  make  the  same  good  again  to  Benjamin  G.  with  exchange,  re- 
exchange,  and  costs.  But  Benjamin  G.  must  be  sure  to  make  such 
his  declaration  before  he  do  accept  the  bill,  or  anyways  engage  or 
oblige  himself  thereto  :  for  otherwise,  if  he  should  first  accept  it, 
and  then  that  it  might  be  lawful  for  him  at  any  time  afterwards  to 
alter  the  property  thereof,  and  charge  it  for  account  of  the  drawer 
at  the  acceptor's  pleasure,  the  drawer  Abraham  F.  might  be  much 
prejudiced  as  in  reference  to  Charles  H.,  by  whose  order,  it  may 
be,  or  for  whose  account  Abraham  F.  drew  the  same  lull."  This 
passage  clearly  shows  that  a  formal  instrument  of  protest  must  be 
drawn  up  before  the  acceptance  or  payment.  The  '•'act  being 
entered"  means  the  protest  being  extended.  It  is  important  that 
the  protest,  which  is  the  regular  record,  should  be  drawn  up  before 
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the  payment,    otherwise    there   is  nothing  to   prevent  the    party 

paying  supra  protest  from  changing  the  honour  for  which  he  pays. 

He    also  cited  upon  this   point    Smith's  Merc.  Law,  219, 

220,  *4th  edit.,  1  Xoguier,  346,  the  6  &  7  Will.  IV.  c.  58,   [* 108] 

Chitty  and  Hulme  on  Bills,  510,9th  edit.,  and  Williams  v. 

'/  rmaine,  1  M.  &  Ry.  403. 

[Maule,  J.,  The  case  of  Vandewall  x .  Tyrrell  does  not  decide 
that  a  formal  protest  should  be  drawn  up  before  the  payment,  only 
that  it  should  be  made  The  report  does  not  convince  me  that  in 
that  case  everything  had  been  done  before  the  30th  of  July,  1825, 
which  ought  to  have  been  done  to  entitle  the  notary  to  have 
drawn  up  the  protest  on  that  day.  There  does  not  appear  to  have 
been  a  formal  protest  before  the  payment,  authenticated  by  anotarv 
in  the  proper  way.] 

The  bill  was  noted,  according  to  the  report,  which  must  mean  by 
a  notary. 

[Maule,  J.,  suggested  that  the  brief  used  at  Nisi  Prius  should 
be  obtained.] 

Secondly,  then;  being  no  primary  evidence  of  legal  protests  to 
support  the  allegations  in  the  declaration,  it  was  not  competent  to 
the  plaintiff  to  give  secondary  evidence  of  the  protests  sent  out 
to  Moscow.  In  Ah' run  v.  Fumival  it  appeared  that  the  docu- 
ment was  not  allowed  to  be  removed  by  the  French  law;  here  the 
protests  might,  for  all  that  appeared,  have  been  obtained  by  the 
plaintiff  without  difficulty.  Boosey  v.  Davidson,  cited  on  the  other 
side,  is  an  authority  for  the  defendant;  for  secondary  evidence  was 
there  rejected:  so  is    The  Queen  v.  Douglas,  1  Car.  &  K.  670. 

Cur.  adv.  vult. 

Maule,  J.,  —  now  delivered  the  judgment  of  the  Court,  Jervis,  C.  J., 
M  \i;le,  J.,  CKESSWELL,  J.  and  Williams,  J.  —  After  stating  the  facts 
as  above  set  out,  his  Lordship  proceeded.  —  As  to  the  first  point,  it 
was  argued  for  the  plaintiff  <>n  showing  cause,  that  the  duplicate 
protests  produced  were  original  instruments,  and  that  when  the 
fact  recorded  on  a  protest  has  taken  place  and  been  duly  entered 
by  a  notary  in  his  book  at  the  time  of  the  transaction,  it  is  sufficient 
if  the  formal  protest  be  drawn  up  afterwards,  even  though  after 
action  brought.  For  this  several  authorities  were  cited  and  the 
known  course  of  practice  relied  on.  On  the  part  of  the  defendant, 
it  was  not  denied  that  such  was  the  general  rule,  but  it  was  con- 
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tended  that  this  rule  was  Liable  to  an  exception  in  case  of  a  | 
incut  supra  protest   for  the  honour  of  a  party  to  the  bill,  in  which 
case   it   was   insisted    that   ii    was  not   sufficient  that   the    i 
recorded  in  the  protest  should  have  taken  place,  but  that  a  formal 
instrument  of  protest  must  be  drawn  up  or  extended  before  the 
payment  for  honour,  and  that,  consequently,  the  allegations  that 
the  bills  were  protested  and  paid  under  protest  were   not  pr< 
inasmuch  as  the   protest  mentioned    in  the  declaration  must    be 
understood  to  mean  such  protests  as  would  give  a  right  of  action  t<> 
a  person  paying  for  honour.     The  authority  on  which  the  defend- 
ant relied  in  support   of  the  necessity  of   extending  the  protests 
before  payment  was  that  of  Vandewall  v.  Tyrrell,  which  has  some- 
times been   considered  as  supporting  the  doctrine  contended    for 
}>y  the  defendant.      That  case,  as  reported  in  Moody   &   Malkin's 
Reports,   was   as    follows:    "Assumpsit    for    money    paid    by    the 
plaintiffs  to  the  use  of  the  defendant.     The  defendant,  who  resided 
in  Jamaica,  drew  four  bills  dated  the  9th  of  September,  1824 
£1500  on  Willis  &  Co.  in  London,  at  nine  months  aft>  r  sight.    Tin- 
bills  were  duly  accepted,  but  were  dishonoured  and  noted  for  non- 
payment at  the  time  thev  became  due,  which  was  on  the  30th  of 
July,  1825.     The  plaintiffs,  on   the  request  of  the  acceptors,  paid 
the  bills  for  the  honour  of  the  drawer  on  the  8th  of  August,  1  -_" 
and  gave  notice  to  the  defendant  the  first  foreign  post.     In  May, 
1826,  the  notary  public  was  instructed  to  protest  the  bill  for  non- 
payment, which  he  did.     The  protest  purported  to  have  been  m 
before  the  payment,  and  in  form  asserted  that  'the  plaintiffs  v 
ready  to  pay  for  the  honour  of  the  drawer.'     He  stated  the  custom 
to  be  to  protest  formally  before  the  payment.     '  Lord  TENTERDEN, 
C.  J.    The  plaintiffs  must  be  nonsuited  :  they  sue  upon  the  custom 
of  merchants ;  that  custom  clearly  is,  that  a  formal  protest  should 
be  made  before  payment  is  made  for  the  honour  of  any  party  to  the 
bill.     Nonsuit.' " 

This  report   being  short   and  somewhat  obscure,  the  Court  took 

time  to  consider  its  authority,  and  requested  the  part: 
[*  109]   obtain  further  information  respecting  it.     "We  have  *  s 

been  furnished  with  the  brief  which  one  of  the  counsel  in 
the  cause  held  at  the  trial,  and  this  has  thrown  much  light  on  the 
question.  It  appears  from  that  brief,  and  the  notes  of  counsel, 
that  the  bills  in  question  in  that  cause  were  duly  presented  and 
noted  on  the  30th  of  July,  1825,  the  day  they  fell  due ;  that  the 
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plaintiff  paid  the  amount  of  the  bills  to  the  holder  on  the  8th  of 
August ;  th''  payment  was  made  by  a  clerk  of  the  plaintiffs,  no 
notary  being  present,  and  nothing,  as  far  as  appeared,  being  said 
by  the  clerk,  when  he  made  payment  to  the  holder,  as  to  paying 
fur  tlif  honour  of  any  person.  There  was,  indeed,  no  intervention 
of  a  notary  with  regard  to  this  payment  until  May,  1826,  when  the 
plaintiff  applied  to  the  notary  who  had  protested  the  bills  for  the 
holder,  who  then  drew  up  acts  of  honour  on  the  same  papers 
as  the  original  protests  for  non-payment.  The  protests  for  non- 
payment were  in  the  usual  form,  and  stated  that  the  notary  on  the 
30th  of  July,  1825,  presented  the  bills  to  the  acceptors,  who 
refused  payment. 

The  acts  of  honour  were  not  dated,  but  followed  the  signatures 
of  the  notary  to  tic  protests  tor  non-payment,  and  were  in  these 
terms :  "Afterwards  before  me  the  .said  notary  ami  witnesses 
appeared  Messrs.  Vandewall  &  Tippler,  of  London,  merchants,  and 
declared  that  they  were  ready  ami  willing  to  pay  the  hill  of 
tange  before  protested  under  protest,  for  the  honour  and  upon 
the  account  of  Joseph  Tyrrell,  Esq.,  the  drawer  of  the  said  bill, 
holding,  nevertheless,  the  said  Joseph  Tyrrell  and  the  acceptors  of 
the  s;,i,l  bill,  and  all  others  concerned,  always  bound  and  obliged  to 
them,  tin-  said  appearers  for  their  reimbursement  in  due  form  of 
law,  and  according   to  ;'  si    m  of  merchants,  quod  attestor. — 

Signed   by   the   notary." 

The  notary  stated  in  evidence  (according  to  the  notes  of  counsel 
at  the  trial)  that  when  a  payment  is  made  fur  the  honour  of  the 
drawer  the  protest  i<  made  before  payment.  The  same  note  repre- 
-  I. "id  TENTERDEN  as  saying  :"You  must  recover  by  the  cus- 
tom of  merchants;  you  have  not  complied  with  it  by  protesting 
your  bills  before  payment,"  and,  thereupon,  the  plaintiff  was  non- 
suited. It  appears,  therefore  that  in  this  case  the  plaintiff  paid 
tin-  bill  on  the  Sth  of  August,  LSi'.",  without  declaring  to  the  notary 
or  otherwise  that  he  paid  it  for  the  honour  of  the  drawer,  and 
attempted  to  remedy  this  omission  by  procuring  an  act  of  honour 
to  be  drawn  up  nine  months  afterwards,  the  fact  recorded  in  that 
document,  that  is,  the  declaration  by  the  plaintiffs  of  their  readi- 
and  willingness  to  pay  for  the  honour  of  the  drawer,  never 
having  actually  taken  place.  Now,  it  is  a  part  of  the  mercantile 
law  Qg  payments   for  honour,  that  they  must  be  preceded 

or  accompanied  by  a  declaration,  made  in  the  presence  of  :,  notary, 
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for  whose  honour  such  payment  is  made,  which  should  be  recoi 
by  this  notary,  either  in  the  protest  or  on  a   separate  instrument 
Beawe's   Lex   M  tit.  " Sills ; "  Marius,  128.     It  would,  indeed 
contrary  to  a  genera]  principle  of  law  and  justice  if  ;i  person  who 
made  a   payment  or  did  an  act  simply  without  limit  or  qualifies 
tion,  could  afterwards,  by  a   subsequent  declaration,  limiting  or 
qualifying  its  effect,  affect  the  rights  of  others.     No  person,  ti 
fore,  paying  money  simply  to  the  holder  of  a  bill  could,  by  th< 
genera]  rules  of  law,  by  a  subsequent  declaration,  cause  a  payment 
so  made  to  assume  the  character  of  a  payment  for  honour. 

The  custom  of  merchants  requires  the  declaration  which  is  to 
qualify  the  payment  to  be  made  in  the  presence  ol  a  notary.  In 
the  case  of  Vandewall  v.  Tyrrell  there  was  a  substantial  omission 
•  if  thf  declaration  in  the  presence  of  a  notary  which  is  necessary 
to  give  to  the  payment  tin- quality  of  a  payment  for  honour,  and 
not  merely  an  omission  to  draw  up  a  formal  statement  of  such 
declaration;  and  this  substantia]  omission  was  a  clear  ground  of 
nonsuit,  and  the  decision  may  be  sustained  on  that  ground. 
it  also  appears  that  it  actually  proceeded  on  tliat  ground.  The 
formal  protest  which  Lord  Tentebden,  as  reported  in  Moody  & 
Malkin,  says  should  be  made  before  payment  for  honour,  and  the 
protesting  the  bill  before  payment,  mentioned  in  the  note  of  coui 
i^i  what  Lord  Tkmkimu.n  said  —  -you  have  not  complied  with  it  by 
protesting  your  hill  before  payment.""  are  to  be  understood  not 
of  the  protect   for  non-payment,  or  not  of  that  alone,  but  either  of 

the  protest   and  the  declaration  before  a  notary  that   the 
[*110]   payment   is   for  honour,  together,  or  of  that   *  declaration 

alone.     In  the  report   in  Moody  &   Malkin   the  repi 
seem  to  have  considered  the  protest  for  non-payment  and  the  act 
of  honour  as  one  instrument,  which   they  might  naturally  d 
they  were  on   the  same  paper,  and  it   was  the  plaintiff's  ini 
to  treat  the  protest    and   act   of  honour  as   one  instrument.     The 
language  of  the  reporters  is,  "The  protest  purported  to  have  been 
made  before  the  payment,  and  in  form  asserted  that  the  plaintiffs 
were  ready  to  pay  for  the  honour  of  the  drawer."     Now  the  pro- 
test for  non-payment  bore  date  the  30th  of  July.  1825,  long  before 
the  payment,  and  it  is  in  the  act  of  honour  and  not  in  the  protest 
for  non-payment  that  the  assertion  of  readiness  and  willingm 
'  contained.      The   reporters,  therefore,  in   speaking   of  the   pr< 
must   mean   either  the   two   instruments   together,    or  the   act   of 
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honour  alone.  In  either  case  the  word  "protest,"  as  used  by  them, 
must  comprehend  the  instrument  which  contains  the  assertion  of 
readiness  and  willingness  to  pay.  And  Lord  Tenterden,  in  speaking 
of  a  formal  protest,  must  be  understood  as  speaking  of  such  formal 
declaration  before  a  notary  as  is  before  mentioned.  Lord  TENTERDEN 
is  represented  in  the  note  of  counsel  as  saving:  "You  have  not 
complied  with  the  custom  of  merchants  by  protesting  your  bill  in 
time."  This  seems  to  point  to  an  omission  of  something  which, 
according  to  the  usual  course,  the  plaintiffs  would  have  to  do,  and 
is  more  properly  applicable  to  the  omission  of  the  notarial  declara- 
tion which  they  ought  to  have  made  before  payment,  than  to  any 
omission  of  drawing  up  the  protest  for  non-payment,  supposing 
such  omission  to  have  taken  place.  Protesting  the  bill  for  non- 
payment was  a  thing  to  be  done  not  by  the  plaintiffs  on  the  8th 
of  August,  but  by  the  holders  on  the  30th  of  duly.  It  is  nowhere 
stated  in  express  terms  at  what  time  the  protests  for  non-payment 
in  the  case  of  Vandewall  v.  Tyrrell  were  drawn  up  or  extended. 
There  is  no  doubt  the  bills  were  protested  for  non-payment  on  the 
30th  of  July,  the  day  they  beanie  due.  and  probably  the  protests 
drawn  up  before  the  payments;  for  it  appears  that  the  pay- 
ment was  made  on  the  8th  of  August,  in  order  to  prevent  the  bills 
from  being  sent  to  Jamaica  under  protest  by  the  packet  which 
sailed  on  tin-  9th: 

The  brief  for  the  plaintiffs  states  that  "  the  bills  on  being  dis- 
honoured were  regularly  protested  by  the  holder  and  indorsee,  Mr. 
Simon  Taylor,  of  London,  for  non-payment.  The  bills  of  exchange 
and  protests  are  as  follows;"  —  then  it  sets  out  the  bills  and  pro- 
-  for  non-payment;  —  it  afterward-  states  that  the  plaintiffs 
applied  "to  the  notary  who  had  originally  protested  the  bills"  to 
prepare  the  extension  ■  of  the  act  of  honour,"  and  he  prepared  it 
on  the  same  sheet  of  paper  as  the  original  protest.  There  ... 
no  doubt  from  these  circumstances  that  the  protests  for  non-pay- 
ment had  been  extended  before  the  payment,  and  were  on  the  8th 
of  August  in  the  hands  of  the  holder,  Simon  Taylor,  who  was 
about  to  semi   them   to  Jamaica  the  next  day. 

We  have  minutely  examined  this  case,  because  it  has  sometimes 
been  referred  to  as  affording  the  high  authority  of  Lord  Tenterden 
to  a  proposition  which   introduces  an   inconvenient  and  anomalous 
exception  to  a  general  rule,  with  respect  to  notarial  instruments, 
that   a   duplicate    made  out   from   the   original  or   protocol  in    the 
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notarial  book  is  equivalenl   to  an  original  made  out   at   the  time 
of  the  entry  in  the  book.    It  appears  on  thi    examination  that  that 
case  decides  only,  in  conformity  with  general   law,  that  .ri  subse- 
quent declaration  cannot   qualify  a  previous  act   but   that   in  01 
in  such  effect  the  declaration  must   precede  or  accompany  the 
and  in  conformity  to  the  Law-merchant,  that   in  case  of  a  payment 
for  honour  the  declaration  must   be  formally  made  before  a  notary. 
There  is,  therefore,  nothing  in  that  decision  which  establishes  any 
exception  to  the  general   rule,  or  prevents  its  application  to  the 
present  case;  and  we  are  of  "pinion  that   the  bills  having  in 
been  duly  protested,  and  the  declaration  that  the  paymei 
made  for  honour  duly  made  before  notaries,  and  the  facts  recorded 
in   the  usual  way   in  the  notarial   rej  before    payment,  the 

duplicates  produced  al   the  trial  were  originals,  and  equivalent  in 
all  respects  to  the  duplicates   which  were  Bent  to  Moscow,  and 
that  it  was  not  necessary  to  prove  the  contents  of  the  I 
tioned  duplicate 
111]       "Taking  this  view   of  the   first  question  raised  in  ar- 
gument, it  becomes  nun  i"  determine  the  second 
question,  whether  the  contents  of  the  protest  forwarded  t"  .M 
might  be  proved  by  secondary  evidence,  inasmuch  as  in  whatever 
way  that  question  might   1"'  decided,  our  determination  of  the  lirst 
question  would  entitle  the  plaintiff  to  have  the  rule  discharg 

Rult  discharged. 

ENGLISH    NO!  I  - 
See  Bilk  of  Ex<  bange  A<  I  1882   -       - 

A>  to  the  rights  of  the  person  who  pays  the  bill  supra  protest  for 
honour,  see  the  case  of  Ex  parte  Swan,  I"  n  Overend,  Garn4y*&  Co., 
No.  22,  p.  375,  anti  (L.  EL,  6  Eq.  344,  is  L.  T.  230). 

AMERICAN    NOTES 

••  Ii  is  well  settled  to  bhis  effed  in  the  United  States,"  '2  Dauiel  on  X  s> 
Instruments,  §  940  (also  §  941),  speaking  of  extension  of  the  initial  pr< 
citing  the  principal  case,  and  Bailey  v.  Dozier,6  Howard  (Unit       -        -  Sup. 
Ct.),  23;   Bank  at  Decatur  v.  Hodges,  '■>  Alabama,  631  ;  Cayuga  County  Bank  v 
Hunt.  2  Hill  (Xew  York).  635.     The  principal  case  is  cited  in  Bigelow  on 
Bills  and  Xotes.  p.  275,  where  it  is  also  said:  <-  It  is  not  too  late  to  make  it 
alter  the  bringing  of  suit,  ami  in  the  course  of  trial.''     Citing  Dennistnun  v. 
Stewart,  17  Howard  (United  States  Sup.  Ct.),  606 ;  Orr  v.  Maginnis,!   East, 
359. 
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BILL   OF   LADING. 

ion     1.  —  Hill  of  Lading  as  a  Contract. 

on  II.  —  Hill  of  Lading  as  an  Instrument  of  Property. 


Section    I. —  Bill  of  Lading  as  a  contract. 
No.  I.       McLEAN  &  HOPE  v.  FLEMING. 

II.  L.  ON    APPEAL    FROM    SCOTLAND,  L871.) 

No.  2.   -VALIER]   v.  BOYLAND. 
(1866.) 

RULE 

A  bill  of  lading  signed  by  the  master  is  prima  facie 
evidence  against  the  shipowner  thai  the  goods  mentioned 
therein  have  been  received  on  board.  But  it  is  not  con- 
clusive against  the  shipowner;  and  the  latter  may  rebul 
the  priifid  facie  evidence  by  showing  that  he  received  a 
less  quantity  of  goods  to  carrj  than  is  acknowledged  by 
bis  agent  the  master. 

Ami  it  is  not  Minder  the  Statute  18  &  19  Vict.  c.  11 1, 
b.  •')  (1))  conclusive  against  tin-  master  if  he  was  led  by 
the  fraud  of  the  shipper  to  sign  the  bill  of  lading  under 
a  mistake  as  to  the  quantity  on  board. 

McLean   &  Hope  v.  Fleming1. 
L    l;  .  2  II    L    Sc    128-138  (s.  c.  25  L.  T.317). 

Ship.  —  Bill    of   Lading.  —  Charter-party.  —  Estoppel.  —  Shipowner's  lien. — 

I  >  ,i,l  j'r,  ight. 

Cross-actions  between  a  Bhipowner  an<l  the  owners  of  cargo. 

barter-party  the  shipowner  was  to  have  a  lien  on  the  cargo  for  freight 
and  '•  dead  freight." 

The  bill  of  lading  signed  by  the  master  stated  the  quantity  shipped  as  Tin 
tons  had  1 1  pul  on  board. 
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Held,  that  the  shipowner  might  rebut  the  prima  facie  evidence  of  the  bill  of 
lading  l>y  showing  the  actual  quantity  Bhipped. 

Held,  further  that  the  shipowner  had  a  lien  under  the  express  contract  for 
"  dead  freight,"  meaning  the  difference  between  the   freight  for  a  full  cargo 

and  the  actual  freight. 

[  L28]  In  L864  the  appellants,  merchants  in  Edinburgh,  ordered 
a  cargo  of  cattle  bonee  from  Messrs.  Whittaker,  of  Con- 
stantinople ;  and  it  was  arranged  that  a  ship,  then  at  Constantinople, 
;iik1  belonging  to  the  respondent,  a  merchant,  in  London,  should 
carry  the  goods  to  some  porl  (in  the  United  Kingdom)  to  be  named 
l>\  the  appellants.     The  quantity  purchased  was  701  tons. 

The  master  entered  into  a  charter-party  with  a  broker  at   Con- 
stantinople, acting  as  freighter  on  behalf  of  the  appellants,  whereby 
the  owner  of  the  ship  was  to  have  an   absolute  lien  on  the  i 
imt  only  for  actual  freight,  bul  also  for  dead  freight. 

The  ship  touched  al  various  ports  on  her  way  to  this  country; 
receiving  at  each  porl  certain  quantities  of  cattle  bones,  for  which 
the  master  signed  bills  of  hiding-,  whirl,  were  duly  indorsed  to  the 
appellants.  These  bills  of  hiding  represented  the  total  quantity 
shipped  as  amounting  to  701  tons;1  whereas  the  actual  quantity 
on  board  when  the  ship  arrived  ultimately  at  Aberdeen, 
[*  129]  the  place  *of  her  destination,  was  bul  386  tons,  — being 
210  tons  short  of  what  she  could  have  carried. 

The  appellants  demanded  delivery  of  the  quantity  specified  in 
the  hills  of  lading  of  which  they  were  the  holders.  The  captain, 
on  the  other  hand,  offered  to  deliver  the  actual  cargo  on  hoard, 
which  he  said  was  all  that  he  had  got,  but  upon  condition  of 
receiving  both  freight  and  dead  freight  ;  that  is  to  say,  real  freight 
for  the  386  tons,  and  dead  freight  for  the  212. 

Under  these  circumstances  application  was  made  to  the  Sheriff 
of  Aberdeenshire,  conformably  to  whose  order  the  cargo  was  un- 
loaded and  stored,  to  await  decision. 

After  much  correspondence  between  the  parties  and  their 
solicitors  as  to  their  respective  claims,  cross-actions  were  brought 
in  the  Court  of  Session,  with  a  view  mainly  to  determine  the 
question  of  fact  as  to  the  quantity  of  bones  actually  received  by 
the  master  ;  and  the  question  of  law  as  to  dead  freight  arising  on 

1  There  were,  however,  above  the  mas-     appeared  that  lie  protested  for  inadequacy 
ter's    signature    these    words :    "  Weight,     of  freight. 
quality,   and   contents   unknown^"  aw*1  .' 


EL  C.   VOL.   IV.]       SECT.  I.  —  BILL    OF   LADING    AS   A    CONTRACT.  667 

No.  1.  —  McLean  &-  Hope  v.  Fleming.  L.  R.,  2  H.  L.  Sc.  129,  130. 

the  deficiency  of  the  cargo.  The  Lord  Ordinary  (Lord  Kinloch), 
held  the  evidence  insufficient  to  prove  that  an}-  larger  quantity  of 
hones  than  that  delivered  at  Aberdeen  had  been  put  on  board.  He 
therefore  assoilzied  the  respondent,  Air.  Fleming,  from  the  conclu- 
sions of  Messrs.  McLean  &  Hope's  action,  —  while  in  the  cross-action 
his  Lordship  found  them  liable  for  the  real  freight  and  for  the  dead 
freight  claimed  by  the  respondent.  To  the  Lord  Ordinary's  judg- 
ment the  Second  Division  of  the  Court  of  Session  adhered  on 
the  5th  of  dune,  1868  ;  i  and  hence  the  present  appeal  to  the 
House. 

The  Lord  Advocate  (Mr.  Young,  Q.  ( '.  ),and  Sir  Roundell  Palmer, 
Q.  ( '.  (Mr.  Lanion  with  them),  were  heard  for  the  appellants. 

Sir  George  Honyman,  Q.  C,  and  Mr.  Jessel,  Q.  C.  (Mr.  ShiressWill 
with  them  ,  addressed  the  Bouse  for  the  respondents. 

The  Lord  Chancellor  i  I.  rd  Hatherley),  after  examining  the 
evidence  and  the  pleadings,  proceeded  as  follows:  — 

My  Lords,  we   here  find  a  <  -<■  of  an  omission  to 

Bupply  a  *  full  cargo  as  contracted  for.  Messrs.  McLean  [*  130] 
a  Hope  say  the}  are  not  tied  to  the  term-  of  the  charter- 
party  in  respect  of  dead  freight.  They  say,  moreover,  that  they 
have  a  right  conferred  upon  them  by  the  bills  of  lading,  which 
specify  the  quantity  of  bones  to  be  delivered  on  the  arrival  of  the 
ship.  The  evidence,  however,  establishes  clearly  that  whatever  lien 
was  conferred  by  the  charter-party  must  attach  to  those  whoavailed 
themselves  of  it.  I  apprehend,  therefore,  if  you  once  get  at  the 
principle  that  a  lien  for  dead  freight  may  exist  by  a  specific  con- 
tract,  there  never  was  a  case  in  which  it  could  be  (dearer  that 
parties  who  accepted  the  services  of  the  ship  were  bound  to  sub- 
mit to  the  condition-  of  the  charter-party. 

I  am,  therefore,  decidedly  of    opinion    that    the  appeal  in  this 
should  be  dismissed  with  costs. 

Lord  <  Ihelmsford2:  — 

M\   Lords,  the  first  question  to  be  considered  is  whether  there 

evidem  e  that  tic  shipped  was  to  the  extent  only  of  the 

quantity  found  to  be  in  the  ship  on    her  arrival  at  Aberdeen.     On 

this  point  your   lordships  entertained  so  clear  an  opinion  at  the 

of  the  argument  for  the  appellants,  that  you  did  not  require 

tse  is  not  reported  below;  but  -  Lord  Chelmsford's  was  a  written 

'/• /.<-/>,  .v    Hope  v.   M uncle,  14  June,     opinion,  afterwards  printed  for  revision. 
Third   Series,  vol.   v.,  p.  - 
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any  answer  on  the  part  of  the  respondent.  It  wai  contended,  and 
properly  contended,  by  the  Learned  counsel  for  the  appellants  that 
the  bills  of  lading  signed  by  the  master  were  primd  facie  evidence 
thai  the  quantities  of  bones  mentioned  in  them  had  been  received  on 
board  the  vessel.  The  master  is  the  agent  of  the  shipowner  in  every 
contraci  made  in  the  usual  course  of  the  employment  of  the  ship. 
Ami  though  In'  has  no  authority  to  sign  bills  of  lading  for  a  greater 
quantity  of  goods  than  is  actually  put  on  board,  yet,  as  it  i-  not  to 
be  presumed  that  lie  has  exceeded  his  duty,  hi-  signature  to  the 
bills  of  lading  is  sufficient  evidence  of  tin-  truth  of  their  contents 
to  throw  upon  the  shipowner  the  onus  of  falsifying  them,  and 
proving  that  he  received  a  less  quantity  of  goods  to  carry  than  is 
thus  acknowledged  by  his  agent.  But  it  being  admitted  that  it  lay 
upon  the  shipowner  to  rebut  the  primd  facie  evidence  arising  from 
the  bills  of  Lading,  he  appears  to  me  to  hi  irily  don 

[f  tin'  evidence  of  the  mastei  is  to  be  believed  (and  there 
[*1.'J1J  seems  '  no  reason  to  doubt   it  ,  it   is  impossible  that  the 

additional  quantit)  of  bones  could  at  anytime  have 
on  board  the  vessel.  In  the  course  of  his  evidence,  the  master  said, 
"  1  brought  to  Aberdeen  the  whole  of  the  cargo  that  was  shipped. 
No  pari  of  it  was  put  away  either  by  myself  or  any  one  else.  No 
part  of  it  was  interfered  with  from  the  time  it  was  put  on  board 
till  it  was  landed  at  Aberdeen."  it  is  no  slight  confirmation  of 
the  evidence  that  there  was  not  a  full  and  complete  cargo  when  the 
ship  sailed  from  Km'-,  the  last  place  of  loading,  that  the  quantity 
of  hones  delivered  on  the  3rd  of  April.  1865,  having  exhausted  all 
that  were  there  for  delivery,  the  captain  on  the  following  day.  the 
4th  of  April,  went  before  the  vice-consul  at  Enos  and  in  a  formal 
document  stated  that  he  had  informed  the  agent  of  Whittaker  & 
Co.,  in  the  presence  of  the  vice-consul  (wh"  must  have  known 
whether  the  statement  was  correct ),  that  not  having  received  a  full 
cargo  for  his  vessel,  he  reserved  his  right  to  protest,  and  formally 
protested  against  the  freighter.  The  appellants  were  not  aide  to 
meet  this  evidence  by  proof  that  the  quantities  mentioned  in  the 
hill  of  lading,  or  any  more  than  the  386  tons,  were  actually  shipped. 
And  this  question  was  therefore  properly  determined  by  the  LoBD 
Ordinary,  and  by  the  Court  of  the  Second  Division,  in  favour  of 
the  respondent. 

The  questions  then  remain,  first,  whether  the  210  tons  short  of  a 
complete  cargo  can  be  regarded  as  dead  freight,  to  which  the  lien 
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in   the  charter-party  applies;    and,  secondly,  supposing  a  lien   to 
have  existed,  whether  it  was  available  against  the  appellants. 

The  Lord  Advocate  argued  that  the  rule  as  to  dead  freight  was 
inapplicable  to  a  cas  i  where  the  neglect  to  supply  a  full  cargo 
under  a  charter-party  results  in  a  claim  to  unliquidated  damages, 
and  that  by  law  dead  freight  can  exist  only  where  there  is  an  ex- 
press stipulation  for  a  certain  amount  to  be  payable  eo  now 
Upon  the  question  of  enforcing  the  lien  against  the  appellants  in 
ect  of  dead  freight,  he  contended  that  they  were  indorsees  for 
value  of  the  bills  of  lading,  which  bound  them  merely  to  pay 
"freight  for  the  goods  as  per  charter-party,"  and  imposed  upon 
them  in)  liability  for  dead  freight,  even  if  any  were  payable  under 
harter-party. 

It  must  be  admitted  that  the  term  'dead  freight"  is  an   inaccu- 
rate expression  of  the  thing  signified  by  it.     "  It  is,"  as  Lord 
*  Ellenborough  said,  in  Phillips  v.  Rodie,   L5  East,554;   [*132] 
L3    Et   K.  528,  "  not   freight,  but   an   unliquidated  compensa- 
tion for  th<-  loss  of  freight  recoverable  in  the  absence  and  place  of 
freight" 

The  learned  counsel  for  the  appellants,  in  support  of  their  argu- 
ment that  no  dead  freight  properly  so  called  was  agreed  to  be  paid 
under  the  charter-party  in  question,  cited  the  cases  of  Kirchner  v. 
Venus,  12  Moo.  P.  C.  361,  and  Pearson  v.  Gosehen,  17  C.  l'».  (X.  S.) 
352;  33  L  J.  C.  P.  265. 

The  case  of  Pearson  v.  Gosehen  was  referred  to  for  some  dicta  of 
the  Judge-,  not  defining  what  dead  freight  was.  hut  stating  what  it 
was  not  In  the  case  of  Kirchner  v.  Venus,  there  was  no  attempt 
t"  define,  and  no  necessity  for  a  definition  of,  the  term  "dead 
freight"  The  Judicial  Committee  merely  decided  that  a  sum  of 
money  payable  before  the  arrival  of  the  ship  at  her  port  of  dis- 
charge, and  payable  by  the  shippers  of  the  goodsat  the  port  of 
shipment,  did  not  acquire  the  legal  character  of  freight  because  it 
was  described  under  that  name  in  the  hill  of  lading;  that  it  was  in 
effect  money  to  be  paid  for  taking  the  goods,  and  undertaking  to 
carry,  and  no!  for  carrying  them.  With  respect  to  the  observa- 
tions of  the  Learned  Judges  upon  the  subject  of  dead  freight  in  the 
case  of  Pearson  v.  Goschen,yow  Lordships  were  told  that  there  is  a 
tiding  for  judgment  in  the  Court  of  Exchequer  Chamber  in 
which  their  opinions  may  have  to  be  considered.  I  shall  therefore 
in  from  any  remarks  upon  them. 
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It  was  argued  for  the  appellants  that  even  if  a  claim  for  damages 
for  breach  of  a  covenant  in  a  charter-party  to  furnish  a  full  lading 
to  a  ship  maybe  correctly  called  "dead  freight,"  yet  that  no  lien 
can  exist  where  the  damages  are  unliquidated.  But  T  understand 
the  case  of  Phillips  v.  Rodie,  not  to  have  denied  that  though  the 
damages  were  unliquidated,  there  might  have  been  a  lien  upon  the 
cargo  for  them  if  the  contract  of  the  parties  had  stipulated  for  it, 
which  it  had  not.  And  in  the  case  of  Birley  v.  Gladstone,  3  M.  & 
S.  205  ;  15  R.  R.  465,  cited  by  the  counsel  for  the  appellants,  there 
was  no  actual  decision  upon  the  question  of  lien  for  dead  freight ; 
but  it  was  held  that  a  clause  mutually  binding  the  shipowner  and 
the  ship,  and  the  freighter  and  the  cargo,  in  a  penalty  could  not  be 
considered  as  intended  to  give  the  shipowner  a  lien  for  the 
[*  133]  non-performance  of  the  covenant  in  the  *  charter-party  to 
load  a  full  cargo.  It  may  be  observed  that  even  where 
there  is  an  express  stipulation  to  pay  full  freight,  as  if  the  goods 
had  been  actually  loaded  on  board,  and  that  the  master  shall  have 
the  same  lien  upon  the  goods  actually  on  board  as  if  the  ship  had 
been  fully  laden,  the  case  may  be  one  of  unliquidated  damages,  for 
the  master  may  have  filled  the  vacant  space  with  the  goods  of 
other  persons,  and  the  freighter  would  be  entitled  to  have  an  allow- 
ance for  the  profit  thus  made. 

In  construing  the  charter-party,  it  must  be  assumed  that  the 
parties  understood  the  meaning  of  the  terms  they  employed,  and 
that,  amongst  others,  the  term  "  dead  freight "  meant  (according 
to  Lord  Ellenborough's  definition),  "  an  unliquidated  compensa- 
tion for  the  loss  of  freight."  The  freighter,  with  this  understanding, 
agrees  to  load  on  board  the  respondent's  ship  a  full  and  complete 
cargo  of  cattle  bones,  and  to  pay  freight  at  the  rate  of  35s.  sterling 
English,  per  ton.  He  knows  that  if  he  fail  to  perform  his  cove- 
nant to  load  a  full  and  complete  cargo  he  will  be  liable  to  the  ship- 
owner in  damages  under  the  name  of  dead  freight,  and  he  agrees  to 
give  the  captain  or  shipowner  an  absolute  lien  on  the  cargo  for  all 
freight,  dead  freight,  and  demurrage.  Why  should  not  his  agree- 
ment have  its  intended  effect  ? 

This  case  can  hardly  be  considered  to  be  one  of  unliquidated 
damages,  because  the  master,  not  having  brought  home  any  other 
goods  than  those  of  the  appellants,  the  proper  measure  of  the  ship- 
owner's claim  appears  to  be  the  amount  of  the  agreed  freight 
which  he  would  have  earned  upon  the  deficient  quantity  of  210 
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tons  of  bones.  But  whether  the  amount  of  his  damages  is  to  be 
regarded  as  ascertained  or  not,  I  am  of  opinion  that  the  charter- 
party  gives  him  a  lien  for  his  claim  on  account  of  the  deficient 
cargo.  Was  this  lien  then  available  against  the  appellants  ?  I 
quite  agree  that  if  they  were  merely  holders  of  the  bills  of  lading 
for  valuable  consideration,  the  shipowner  would  not  have  been 
entitled  to  a  lien  upon  the  cargo  on  board  the  ship  for  anything 
more  than  the  freight  upon  the  quantity  actually  shipped  and 
brought  home.  But  it  appears  to  me  that  there  is  evidence  to 
shew  that  the  charter-party  was  entered  into  by  their  agents  on 
their  behalf.  The  appellants  were  really  the  charterers  ;  and. 
therefore,  although  as  indorsees  of  the  bills  of  lading 
merely,  *  they  would  not  be  bound  by  the  stipulation  as  [*134] 
to  lien  in  the  charter-party,  yet  as  the  real  charterers  it  is 
binding  upon  them. 

I  am  of  opinion  that  the  interlocutors  appealed  from  must  be 
affirmed. 

Lord  Westbuhy  :  — 

Two  questions  were  argued  at  the  Bar.  First,  what  is  the  mean- 
ing of  the  term  "  dead  freight "  in  respect  of  the  remedy  which  it 
gives  the  shipowner  ?  Does  it  entitle  him  to  say  that  the  deficient 
quantity  shall  be  paid  for  at  the  rate  assigned  per  ton  in  the  charter- 
pai  ty  ?  I  think  that  that  would  be  a  very  unreasonable  interpreta- 
tio.i;  for  if  the  full  freight  had  been  furnished  to  the  captain,  the 
charge  for  loading  and  the  other  outlays  attendant  upon  the 
additional  210  tons  which  were  wanting,  would  have  occasioned 
some  expenditure  to  the  shipowner.  The  result,  therefore,  is,  that 
in  a  charter-party  giving  no  specific  sum  as  the  amount  to  be 
recovered  by  way  of  compensation  for  dead  freight,  the  shipownei 
becomes  entitled  only  to  a  reasonable  sum, —  which  is  another 
phrase  for  unliquidated  damages. 

The  next  question  is,  whether  considerations  of  convenience 
would  prevent  the  shipowner  from  having  a  lien  upon  the  cargo, 
seeing  that  he  would  become  entitled  to  retain  it  during  the  time 
occupied  in  ascertaining  the  amount  of  the  unliquidated  damages. 
There  may  be  some  inconvenience  in  that  construction,  but  that 
ought  to  have  been  considered  by  the  parties  when  they  entered 
into  this  express  stipulation.  I  think  it  is  impossible  to  set  up 
any  consideration  of  inconvenience  in  answer  to  the  clear  terms  of 
the  contract. 
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There  remains  but  one  further  point,  and  that  is,  whether  the 
shipowner  has  a  right  in  respect  of  dead  freight,  and  the  damage 
pertaijiing  to  it,  as  against  an  indorsee  of  the  bill  of  lading  for  valu- 
able consideration  ?  Now  that  has  been  examined  specially  by  my 
noble  and  learned  friend  who  has  just  sat  down;  and  I  agree  with 
him  that,  substantially,  the  present  appellants  are  not  only  in- 
dorsees of  the  bill  of  lading,  but  that  in  reality  they  were  hound  as 
the  persons  who  originally  authorized  the  chartering  of  the  ship, 
and  who  remained  entitled  to  the  benefit  of  that  charter-party,  and 
were  therefore  subject  to  the  obligations  contained  in  it. 
[*  135]  *The  result  is  that  their  title  under  the  bill  of  lading  is 
controlled  by  their  liability  under  the  charter-party. 

I  am  of  opinion,  therefore,  that  there  is  no  foundation  for  the 
appeal,  and  that  it  ought  to  be  dismissed  with  costs. 

Lord  COLONSAY :  — 

My  Lords,  there  are  here  two  actions, — one  at  the  instance  of 
the  appellants  against  the  respondent,  and  another  at  the  instance 
of  the  respondent  against  the  appellants.  Both  of  them  arise  out 
of  the  charter-party,  which  may  be  generally  stated  to  be  a  charter- 
party  for  taking  on  board  quantities  of  bones  amounting  to  a  full 
cargo,  to  be  delivered  at  some  port  in  the  LTnited  Kingdom.  Bones 
were  taken  on  board,  and  the  vessel  did  arrive  at  Aberdeen,  but 
while  it  appears  from  the  charter-party  that  the  vessel  was  a  vessel 
of  596  tons  measurement,  it  appears  that  the  quantity  of  bones 
brought  by  her  to  Aberdeen  amounted  only  to  386  tons.  The 
vessel  was  described  in  the  charter-party  as  of  596  tons  registered 
measurement,  and  the  evidence  showed  that  she  was  capable  of 
carrying  a  good  deal  more.  It  appeared  then  that  she  had  not  on 
board  goods  to  the  amount  of  a  full  cargo,  although  when  the  bones 
were  put  on  board  bills  of  lading  had  been  signed,  indicating  that 
she  had  actually  shipped  701  tons.  A  peculiar  state  of  circum- 
stances arose.  On  the  one  hand,  the  appellants  declined  to  pay  the 
balance  of  the  freight  of  the  386  tons  in  respect  that  there  was  a 
disappearance  of  part  of  the  quantity  of  bones  which  the  bills  of 
lading  bore  to  have  been  shipped,  and  they  demanded  the  delivery 
of  the  whole  quantity.  On  the  other  hand,  the  shipmaster  refused 
to  deliver  up  any  of  the  bones  until  he  obtained  payment  of 
the  balance  of  freight  due  upon  the  386  tons,  and  also  till  he  ob- 
tained what  he  described  as  "  dead  freight,"  which  he  said  should 
amount  to  freight  at  the  stipulated  rate  for  at  least  210  tons,  being 
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the  difference   between  the  registered  measurement  of  the  vessel 
and  the  amount  of  the  cargo  on  board. 

In  this  state  of  circumstances  the  consignees  of  the  cargo  brought 
an  action  to  enforce  their  rights  to  obtain  the  full  quantity  of 
bones,  or  to  obtain  damages  in  respect  of  the  deficiency.  On  the 
other  hand,  the  owners  of  the  vessel  brought  an  action 
*  concluding  to  have  it  found  that  they  were  entitled  to  [*  136] 
freight  for  the  3S6  tons,  and  that  they  were  entitled 
also  to  "  dead  freight  "  at  the  same  rate  for  210  tons,  and  also  to 
a  sum  for  demurrage. 

The  point  as  to  the  right  of  the  appellants  to  refuse  payment  of 
freight  until  they  obtained  the  delivery  of  the  full  quantity  of 
bones  which  they  alleged  to  have  been  put  on  board,  turned  upon 
the  question  of  fact,  whether  the  bones  had  been  actually  shipped. 
The  bills  of  lading  bore  that  the  quantity  shipped  was  701  tons,  and 
they  insisted  that  upon  the  face  of  the  bills  of  lading  they  were 
entitled  to  maintain  that  the  full  quantity  had  been  put  on  board. 
It  was  held,  that,  although  bills  of  lading  might  be  primft  facie 
evidence,  they  were  not  conclusive  ;  and  that  inquiry  ought  to  be 
made  into  the  facts  of  the  case.  That  inquiry  took  place,  and  the 
result  is  before  your  Lordships.  You  are  all  of  opinion  that  the 
result  of  the  evidence  is  that  the  full  quantity  of  bones  had  not 
been  shipped. 

Now  in  respect  to  the  claim  of  the  shipowner  for  the  freight  of 
the  386  tons,  that  was  not  seriously  disputed.  The  important 
question  in  regard  to  his  claim  was,  whether  he  was  entitled  to 
dead  freight.  An  argument  was  maintained  in  the  Court  below  to 
the  effect,  in  the  first  place,  that  no  payment  for  dead  freight  was 
due  because  the  full  cargo  had  been  actually  put  on  board.  But 
that  argument  is  displaced  by  the  evidence.  Then  it  was  main- 
tained that  the  appellants  were  not  liable  for  dead  freight,  inas- 
much as  they  were  not  the  charterers  of  the  vessel.  The  Court 
below  decided  against  them  upon  that  point.  "When  the  case  came 
up  here  it  was  maintained  (as  I  understood  the  Lord  Advocate) 
that  under  this  charter-party  there  could  be  no  such  a  tiling  as  :i 
claim  for  "  dead  freight,"  there  having  been  no  stipulation  for 
"  dead  freight ; "  and  further,  that,  even  supposing  there  could, 
under  this  charter-party,  be  a  claim  for  dead  freight,  there  was  at 
all  events  no  lien  for  dead  freight. 

As  to  the  appellants   not   being  liable  in  respect  they  were  not 
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the  charterers,  T  think  the  argument  for  the  respondents  is  con- 
clusive, It  is  alleged  on  the  record  that  Whitaker  &  Co.  were  the 
agents;  and  it  is  sufficiently  evident,  I  think,  from  the  documents 
that  they,  as  such  agents,  chartered  the  vessel. 

But  then  the  two  other  questions  remain  :  whether,  un- 
[*  137]  der  this  *charter-party  there  is  any  claim  for  dead  freight  at 
all ;  and  if  there  be  a  claim  for  dead  freight,  whether  there 
is  a  right  of  lien  on  the  cargo.  Now,  I  cannot  find  the  slightest 
difficulty  in  holding  that,  under  such  a  charter-party  as  this,  there 
is  a  claim  for  "dead  freight."  We  were  told  that  " dead  freight " 
was  here  an  inaccurate  expression ;  that  it  could  not  apply  where 
there  is  merely  an  obligation  to  furnish  a  full  cargo,  and  that  in 
the  case  of  failure  to  furnish  a  full  cargo  the  claim  must  be  for 
damages,  and  not  for  "dead  freight"  or  freight  of  any  kind.  Now, 
the  term  "dead  freight"  may  not  be  a  very  happy  expression,  but 
it  is  the  only  expression  we  have  for  the  claim  which  arises  in  con^ 
sequence  of  the  failure  to  furnish  a  full  cargo.  It  is  so  described  in 
the  English  authorities,  and  also  in  the  Scotch.  Professor  Bell  so 
represented  it  in  his  "  Commentaries,"  vol.  i.  p.  430 ;  and  also  in  his 
"  Principles,"  sect.  430  ;  and  we  find  it  in  the  "  Law  Dictionary," 
p.  254.  It  is  a  name  which  has  obtained  a  place  in  our  mer- 
cantile language  as  well  as  in  our  law  authorities.  Now  in  this 
charter-party  there  was  an  obligation  to  load  a  full  cargo,  and  that 
obligation  was  not  fulfilled.  Hence  arises  this  claim,  which  is 
made  out  by  the  subsequent  proofs  in  the  case.  But  there  is  still 
the  important  question  whether,  in  respect  of  this  claim  for  dead 
freight,  there  is  a  right  of  lien.  There  may  be  a  claim  for  dead 
freight  where  there  is  no  right  of  lien.  I  think  it  is  clear  that 
where  there  is  merely  a  failure  to  fulfil  an  obligation  to  furnish  a 
full  cargo,  there  is  a  claim  for  dead  freight,  but  no  right  of  lien. 
On  the  other  hand,  I  think  it  is  equally  clear,  both  on  principle  and 
on  authority,  that  if  there  be  a  stipulation  in  the  charter-party  that 
dead  freight  shall  be  exigible,  and  that  there  shall  be  a  lien  for  it 
on  the  cargo,  then  there  is  a  lien  constituted  by  contract.  Lien  is 
not  properly  a  contract  in  the  strictest  sense  of  the  law,  because 
lien  is  more  properly  a  right  which  the  law  gives  without  contract, 
but  it  may  be  constituted  by  contract.  On  that  point  we  have 
abundant  authorities,  especially  Mr.  Bell,  to  whom  I  have  referred. 
Whether  it  be  a  lien  arising  out  of  the  usages  of  trade,  or  out  of 
express  stipulation,  it  is  all  the  same.     I  adopt  the  words  of  Sir 
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William  Grant  in  the  case  of  Gladstone  v.  Birley,  2  Mer. 
401,  where  he  says:  "Taken  either  way,  *  however,  the  [*  138] 
question  always  is  whether  there  be  a  right  to  retain  goods 
till  a  given  demand  is  satisfied.  That  right  must  arise  from  law  or 
contract."  The  question  is,  whether  any  such  right  exists  here. 
This  charter-party  says,  in  so  many  words,  that  there  shall  be  a 
lien  for  dead  freight  ;  that  is  the  contract.  We  are  told  that  those 
words  are  in  print,  and  not  in  manuscript  ;  I  do  not  think  that 
affects  the  question.  The  words  being  in  print  were  allowed  to 
remain,  and  the  stipulation  is  a  very  natural  and  reasonable  one. 
It  is  quite  plain  that  the  words  are  introduced  there  so  as  to  be 
applicable  to  the  case  which  does  happen,  not  unfrequently,  that 
there  is  a  stipulation  for  dead  freight ;  and  that  being  so,  and  the 
contrast  being  so  expressed,  I  can  entertain  no  doubt  that  it  is  a 
valid  contract.  The  circumstance  that  the  precise  amount  is  not 
specified  does  not  affect  the  principle.  In  almost  any  case  that 
might  happen,  some  inquiry  might  be  necessary  as  to  the  amount  of 
the  dead  freight.  It  might  be  alleged,  on  the  part  of  the  charterers, 
that  other  goods  were  received ;  or  it  might  be  alleged  that  certain 
things  must  be  deducted,  and  so  forth,  —  but  still  the  contract  is 
the>  e.  It  may  be  inconvenient,  or  not,  that  it  should  receive  effect, 
but  still  there  it  is,  and  it  is  binding  on  the  parties.  But  in  this 
case  I  see  no  inconvenience  or  difficulty  at  all.  It  was  not  urged  in 
the  Court  below,  that  the  claim  made  as  for  210  tons  was  an  exorbi- 
tant claim,  or  a  claim  which  ought  to  be  subject  to  any  deduction. 
It  is  clear,  upon  the  evidence,  that  the  vessel  was  capable  of  carry- 
ing a  great  deal  more,  and  there  is  no  allegation  that  from  that 
anything  ought  to  be  deducted. 

I  therefore  think,  upon  the  whole  aspect  of  the  case,  that  the 
judgment  of  the  Court  below  was  right,  and  that  this  appeal  should 
be  dismissed. 

Interlocutors  affirmed;   and  appeal  dismissed 
with  costs. 

Valieri  v.  Boyland. 

L.  R.  1  C.  P.  382-385  (s.  c.  35  L.  J.  C.  P.  215 ;  12  Jur.  N.  S.  566;   14  L.  T.  362;   14 

W.  R.  637). 

Ship.  —  Bill  of  Lading.  —  Fraud  of  Shipper.  —  Estoppel. 

Action  by  indorsee  of  bill  of  lading  against  the  master  for  short  delivery. 
The  bill  of  lading  represented  a  larger   quantity  of  goods  than  had  been 
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actually  put  on  board;  and  there  was  evidence  that  the  master  had  been  in- 
tentionally misled  by  the  person  who  put  them  on  board. 

Held,  evidence  that  the  misrepresentation  was  '-wholly  by  fraud  of  the 
shippers,  within  the  Bills  of  Lading  Act,  IS  &  19  Vict.  c.  Ill,  s.  ;; ;  and  that 
there  was  no  estoppel." 

[382]  This  was  an  action  by  the  indorsees  of  a  bill  of  lading 
against  the  captain  of  the  vessel  for  not  delivering  the  goods 
mentioned  therein.  The  first  count  of  the  declaration  was  on  the 
bill  of  lading,  and  there  was  a  second  count  in  trover  for  the  goods. 
The  defendant  traversed  all  the  allegations  in  the  first  count,  and 
to  the  second  count  pleaded  not  guilty,  and  that  the  goods  were  not 

the  goods  of  the  plaintiffs.     Issues  thereon. 
[*  383]       *  The  case  was  tried  before  Byles,  J.,  at  the  sittings  in 

London  after  last  Hilary  Term ;  when  it  appeared  that  the 
plaintiffs  were  the  holders  of  a  bill  of  lading  signed  by  the  defend- 
ant, the  material  part  of  which  was  as  follows :  "  Shipped  in  good 
order  and  condition  by  Mr.  M.  M.  Katinakis  in  and  upon  the 
steam-ship  called  Brenda  whereof  is  master  for  the  present 
voyage  James  Boyland,  or  whoever  else  may  go  as  master  in  the 
said  ship,  and  now  lying  in  the  port  of  Constantinople  and  bound 
for  London,  ...  119  bales  of  skins  being  marked  and  numbered 
as  in  the  margin,  and  to  be  delivered  in  the  like  good  order  and 
well  conditioned  at  the  port  of  London."  In  the  margin  it  was 
written :  — ■ 

"  K.  69 

I.  18  K.  4  bales  more  in  dispute, 

B.  32  if  on  board  to  be  delivered." 


119 

Only  sixty-five  bales  marked  K.  were  delivered  to  the  plaintiffs. 

After  the  bales  had  been  put  on  board,  a  dispute  arose  as  to  the 
number  marked  K.,  between  the  mate  who  received  and  the  person 
who  delivered  them  ;  the  former  asserting  that  only  sixty-live,  the 
latter  that  sixty-nine,  had  been  put  on  board.  The  mate,  however, 
gave  a  receipt  for  sixty-nine,  and  wrote  on  it  "four  over  in  dis- 
pute "  by  mistake  for  "  four  /r.s'.s-  in  dispute."  On  the  faith  of  this 
receipt  the  defendant  signed  the  bill  of  lading,  but  by  whom  it 
was  drawn  up  did  not  appear.  There  was  some  evidence  to  show 
that  the  person  who  put  the  goods  on  board  was  aware  of  the 
mistake    in    the    receipt,   and  was   guilty  of   fraud   in    taking   it 
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from  the  chief  mate,  but  he  was  not  Katinakis,  the  shipper  named 
the  bill  of  lading,  though  whether  he  acted  as  his  agent  or  was 
the  person  from  whom  Katinakis  had  bought  the  goods  was 
not  shown. 

The  jury  found  that  sixty-five  bales  only  had  been  shipped,  and 
that  the  mistake  as  to  the  number  arose,  not  through  any  default 
of  the  defendant,  but  through  the  fraud  of  the  person  who  put  them 
on  board.  A  verdict  having  been  entered  for  the  defendant,  leave 
was  reserved  to  the  plaintiffs  to  enter  a  verdict  for  them  for 
£43  15s.  2d.  if  the  Court  should  be  of  opinion  that  there  was  no 
evidence  proper  to  be  left  to  the  jury,  that  the  misrepresentation 
contained  in  the  bill  of  lading  was  caused  wholly  by  the 
fraud  of  *  the  shipper  or  of  the  holder,  or  some  person  [*  384] 
under  whom  the  holder  claimed,  within  the  meaning  of 
the  18  &  19  Vict.  c.  Ill,  s.  3.1 

Sir  G.  Honyman  moved,  pursuant  to  the  leave  reserved,  for 
a  new  trial,  on  the  ground  of  misdirection,  and  that  the  verdict 
was  against  the  evidence.  The  bill  of  lading  is  conclusive  as  b> 
the  number  of  bales  that  were  shipped,  unless  the  misrepresenta- 
tion was  caused  by  the  fraud  of  the  shipper  or  of  the  holder,  or 
some  person  under  whom  the  holder  claimed.  In  this  case  the 
misrepresentation  arose  from  a  mistake  of  the  mate,  and,  even  if 
theo  was  some  evidence  of  fraud  in  the  shippers,  that  fraud  was 
not  the  sole  cause  of  the  mistake.  Moreover,  neither  Katinakis 
who  must  be  taken  conclusively  to  have  been  the  shipper,  as  he  is 
mentioned  as  such  in  the  bill  of  lading,  nor  the  plaintiffs,  who 
are  the  holders  of  the  bill  of  lading,  have  been  personally  guilty 
of  fraud,  and  there  are  no  intermediate  parties.  The  fraud,  if  it 
existed,  was  the  fraud  of  the  person  who  actually  placed  the  goods 
on  board,  and  who  that  was  does  not  appear:  he  may  have  been 
the  person  from  whom  Katinakis  bought  the  goods,  and  have 
deceived  him  as  well  as  the  mate ;  and  if  he  had  any  connection 

1  T8  &  19  Vict.  <\  1 11.  s.  3,  provides  that  of  lading  shall  have  had  actual  notice  at 
"every  hill  of  lading  in  the  hands  of  a  the  time  of  receiving  the  same  that  the 
consignee  or  indorsee  for  valuable  consid-  goods  had  not  been  in  fact  laden  on  hoard  : 
eration,  representing  goods  to  have  been  provided  that  the  master  or  other  person 
shipped  on  board  a  vessel,  shall  be  con-  so  signing  may  exonerate  himself  in  re- 
clusive evidence  of  such  shipment,  as  spect  of  such  misrepresentation  by  showing 
against  the  master  or  other  person  signing  that  it  was  caused  without  any  default  mi 
the  same,  notwithstanding  that  such  goods,  his  part,  and  wholly  by  the  fraud  of  the 
or  some  part  thereof,  may  not  have  been  shipper  or  of  the  holder,  or  some  person 
so  shipped,  unless  such  holder  of  the  bill  under  whom  the  holder  claims." 
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with  the  contract,  he  was  at  must  the  agent  of  the  shipper,  and 
not  the  shipper  himself,  and  so  not  within  the  terms  of  the  section 
of  the  Act  of  Parliament. 

Erle,  C.J.  1  think  there  should  be  no  rule  in  this  ease. 
Whether  the  person  who  put  the  goods  on  board  was  the  agent  of 
Katinakis,  or  the  person  of  whom  he  bought  the  goods,  he  was 
acting  with  him,  and  if  that  person  knowingly  took  ad- 
[*385]  vantage  of  *  the  mate's  mistake,  and  there  was  some 
evidence  to  show  that  he  did,  he  was  guilty  of  fraud,  for 
which  Katinakis  is  responsible. 

Keating  and  Byles,  JJ.,  concurred. 

Montague  Smith,  J.  I  think  Katinakis  cannot  dissociate  him- 
self from  those  who  put  the  goods  on  board:  he  must  derive  his 
rights  as  shipper  from  them,  and  they  must  have  known  that  the 
entry  made  by  the  mate  was  an  error.  The  mistake  on  the  pari 
of  the  mate  does  not  prevent  the  misrepresentation  having  been 
"wholly  caused  by  the  fraud  of  the  shipper;"  those  words  only 
mean  that  the  captain  or  other  person  on  board  the  ship  must  not 
in  any  way  be  mixed  up  with  the  fraud.  Rule  refused. 

ENGLISH  NOTES. 

The  former  of  the  principal  cases  was  followed  by  the  Court  of  Com- 
mon Pleas  in  Brown  v.  Powell  Duff ryn  Stet  m  Coal  Co.  (1875),  L.  It.. 
10  C  P.  566,  44  L.  J.  C.  P.  289,  32  L.T.  621,  where  the  action  was 
brought  by  the  shipowner  against  the  charterer  claiming  indemnity 
for  having  been  obliged  to  pay  the  consignees  of  goods  the  difference 
between  the  amount  actually  shipped  and  a  larger  amount  for  which 
the  master  had  signed  bills  of  lading.  The  declaration  was  held  bad 
on  demurrer  on  the  ground  that  the  plaintiffs  could  have  resisted  the 
claim  of  the  consignees  by  showing  the  amount  which  had  been  actually 
put  on  board.  There  was  no  charge  made  of  fraud  on  the  part  of  the 
defendants;  although  it  was  stated  that  the  defendants  "caused  the 
master  to  sign  bills  of  lading  "  for  the  larger  amount. 

AMERICAN   NOTES. 

This  subject  is  variously  decided  in  this  country.  Adopting  the  English 
view  {Grant  v.  Norway,  10  C.  B.  665)  are  The  Lady  Franklin,  8  Wallace 
(United  States  Sup.  It.).  325;  Schooner  Freeman  v.  Buckingham,  IS  Howard 
(United  States  Sup.  Ct.),  182;  Pollard  v.  Vinton,  108  United  States.  7  :  Fried- 
lander  v.  Texas,  frc.  Ry.  Co..  130  United  States.  416:  Bait.  Sfc.  Pi.  Co.  v. 
Wilkens,  44  Maryland,  11  :  '22  Am.  Rep.  26;  Sears  v.  Wingate,  3  Allen  (Massa- 
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chusetts),  103;  La.  Nat.  Bank  v.  Laveille,  52  Missouri,  -'580;  Union  R.  Co.  v. 
Yeager,  34  Indiana.  1  (obiter?) :  Black  v.  Wilmington,  Scc.R.C  'o..  92  North  Carolina, 
t2;  53  Am.  Rep.  450;  Wilder  v.  Collins,  7U  Maine,  290;  35  Am.  Rep.  327; 
Nat.  Bunk  v.  <  hicago,  §*c.  #.  Co.,  44  Minnesota,  224  ;  l'O  Am.  St.  Rep.  566; 
9  Lawyer.-!;'  Rep.  Annotated,  203,  citing  the  first  principal  case. 

To  the  contrary:  Armour  v.  .17.  C.  1'.  Co.,  65  Xew  York,  111  ;  22  Am.  Rep. 
603  :  Bank  ofBataoia  v.  N.  Y.,  Sc-  #■  Co.,  106  New  York,  195;  60  Am.  Rep. 
HO;  Lake  Shore  $■  ili.  S.  fiy.  Co.  v.  /-o*7e?\  104  Indiana,  293;  54  Am.  Rep. 
319;  SioUx  City,  Sec.  R.  Co.  v.  First  Nat.  Bunk,  10  Nebraska,  556;  35  Am. 
Hep.  488;  Brooke  v.  2V.  }"..  $•<?.  7.'.  Co..  108  Pennsylvania  State,  529;  Savings 
Hank  v.  Atchison.  Sfc.  R.  Co..  20  Kansas,  519;  S<.  Louis,  <yc.  R.  Co.  x.  Lamed, 
103  Illinois.  293. 

In  Baltimore  See.  U.  Co.  v.  117/Zr//.--.  supra,  it  is  said:  "  If  any  doctrine  of 
commercial  law  can  be  regarded  as  well  settled,  it  is  that  the  master  has  no 
authority  to  sign  a  bill  of  lading  for  goods  not  actually  put  on  board  the  ves- 
sel, and  therefore  the  owner  of  the  ship  is  not  responsible  to  parties  taking  or 
dealing  with,  or  making  advances  on  the  faith  of  such  an  instrument,  which 
is  untruthful  in  this  particular.  The  consignee  and  every  other  party  thus 
acting  does  so  with  notice  of  this  limitation  of  the  power  of  the  master,  and 
acts  at  his  own  risk,  both  as  respects  the  tact  of  shipment  and  the  quantity 
of  cargo  purporting  by  a  lull  of  Lading  to  be  shipped." 

On  the  other  hand,  in  Armour  v.  Michigan  ('int.  R.  Co.,  supra,  it  is  said: 
•■They"  (the  bills)  -were  issued  with  the  expectation  that  they  would  he 
acted  upon  by  bankers  or  other  capitalists.  It  cannot  complain  if  the  bills 
accomplished  the  purpose  for  which  they  were  designed.  The  representations 
in  the  bills  wei-e  made  to  any  one  who  in  the  course  of  business  might  think 
fit  to  make  advances  on  the  faith  of  them.  There  is  thus  present  every  ele- 
•uient  necessary  to  constitute  a  case  of  estoppel  in  pais,  a  representation  made 
with  the  knowledge  that  it  might  he  acted  npon,  and  subsequent  action  upon 
the  faith  of  it  to  such  an  extent  that  it  would  injure  the  plaintiffs  if  the  repre- 
sentations were  not  made  good." 

The  American  text-writer.-,  generally  regard  the  New  York  doctrine  as  the 
letter.  2  Daniel,  Negotiable  Instruments,  §  1733  a,  citing  the  first  principal 
case:  Mechem  on  Agency,  §  717:  Freeman, note, 38  Am.  Dec. 411  ;  a  reviewer, 
23  Am.  Law  Review,  672;  Browne  on  Parol  Evidence,  j;  107,  and  pp.372,  373. 
The  last  writer  says  :  "  The  motto  in  the  premises  should  not  be,  let  the  con- 
signee  or  indorsee  beware  of  the  statement  of  the  bill,  but  rather,  let  the 
carrier  beware  of  his  agent's  want  of  integrity  or  carefulness  in  putting  the 
false  hill  afloat."  The  subject  is  treated  at  great  length  by  the  last  writer, 
giving  copious  extracts  from  the  leading  decisions. 
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No.    3.  —  GEILL   v.    GENERAL    IRON    SCREW    COLLIERY 
( !( )MPANY  (Limited). 

(c.  p.  1866,  ex.  on.  1868.) 

KILE. 

The  exceptions  to  the  shipowner's  liability  contained  in 
the  bill  of  lading  do  not,  unless  the  terms  are  express,  ex- 
empt him  from  liability  lor  negligence  of  his  servants  and 
mariners. 

Grill  v.  General  Iron  Screw  Colliery  Company  (Limited). 

L.  R.,  1  C.  P.  600-014  (s.  c.  35  L. .J.  ('.  P.  321  ;  12  Jur.  n.  s.  727  ;  14  W.  R.  89.3  ;  affirmed 
L.  R.,  3  C.  P.  476;  37  L.  J.  C.  P.  205  ;  18  L.  T.  485;   16  W.  R.  796). 

Ship.  —  Bill  of  Lading.  — ■  Excepted  Perils.  —  Barratry  and  Perils  of  the  Sea.  — 

Negligence. 

Action  on  bill  of  lading  for  loss  of  goods  shipped  on  board  Black  Prince. 

The  excepted  perils  were  (inter  alia)  "  barratry  and  perils  of  the  seas." 

The  loss  was  caused  by  collision,  by  which  the  Black  Prince  was  sunk; 
and  the  collision  was  owing  to  the  negligence  of  the  master  and  crew  of  the 
Black  Prince,  by  not  starboarding  her  helm  according  to  rule. 

Held,  that  the  fault  did  not  amount  to  barratry,  and  that  the  exception  of 
perils  of  the  seas  did  not  exempt  the  owners  from  liability  for  the  negligence. 

This  was  an  action  by  the  shippers  against  shipowners  for  loss 
of  goods  sunk  in  the  ship  owing  to  a  collision  occasioned  by  neg- 
ligence on  the  part  of  the  defendant's  servants  and  mariners. 

The  facts  as  proved  at  the  trial  and  eventually  set  forth  in  a 
special  case  will  be  found   stated  with  the  report  of  the  case  in 

the  Exchequer  Chamber  (p.  686,  infra). 
[603]  The  learned  Judge  left  it  to  the  jury  to  say  whether  the 
collision  which  caused  the  loss  of  the  goods  was  occasioned 
by  the  negligence  of  the  crew  of  the  defendants,  and  whether  it 
was  proved  that  there  was  want  of  reasonable  care  on  the  part  of 
the  Araxes  by  the  exercise  of  which  the  collision  could  have  been 
avoided.  The  jury  found  specially  that  there  was  no  want  of 
ordinary  care  on  the  part  of  the  Araxes,  and  there  was  negligence 
on  the  part  of  the  Black  Prince,  which  caused  the  collision  ;  and 
they  assessed  the  damages  at  £1220. 
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A  verdict  was  accordingly  entered  fur  the  plaintiff  for  that 
amount,  leave  being  reserved  to  the  defendants  to  enter  the  ver- 
dict, on  the  ground  that  the  conduct  of  the  persons  in  charge  of 
r he  defendants'  ship  brought  the  case  within  the  exception  of 
barratry  in  the  bill  of  lading. 

A  rule  having  been  subsequently  obtained  to  enter  the  verdict 
for  the  defendants,  pursuant  to  the  leave  reserved ;  or  for  a  new 
trial  on  the  grounds  that  the  judge  ought  to  have  told  the  jury 
that  the  loss  was  caused  by  peril  of  the  seas  within  the  meaning 
of  the  hill  of  lading;  that  he  ought  to  have  left  to  the  jury 
whether  the  peril  was  caused  by  gross  negligence ;  that  he  ought 
to  have  left  to  the  jury  whether  the  loss  of  the  goods  (and  not  the 
collision)  might  not  have  been  avoided  by  care  on  the  part  of 
those  on  board  the  Araxes ;  and  on  the  ground  of  the  misrecep- 
tion  of  the  depositions  taken  at  Messina  ;  the  judges  of  the  Court  of 
Common  Pleas  (after  argument)  gave  judgment  as  follows  : 

Willes,  J.  I  am  of  opinion  that  this  rule  should  be  [610] 
discharged.  With  respect  to  the  admission  of  the  deposi- 
tions taken  at  Messina,  I  should  much  regret  if  it  were  true  that 
an  objection  going  only  to  the  regularity  of  the  proceedings,  and 
not  to  the  merits,  could  be  taken  advantage  of  to  obtain  a  new 
trial.  It  is  not  necessary,  however,  to  decide  whether  the  objec- 
tion could  be  taken  at  the  trial,  or  whether  it  should  have  been 
taken  before,  and  an  application  made  at  chambers  to  set  aside 
the  depositions,  because  I  am  not  convinced  that  there  was  any 
irregularity.  The  things  complained  of  are  that  one  of  the  wit- 
nesses named  in  the  commission  was  not  examined,  and  that  the 
interrogatories  and  cross-interrogatories  were  not  exhibited,  but 
the  witnesses  were  examined  viva  voce.  No  question,  however, 
has  been  suggested  which  might  have  been  asked  with  advantage  t<> 
the  defendants,  and  has  been  omitted,  and  it  appears,  therefore, 
that  the  objection  has  no  solid  foundation,  but  only  amounts  to 
this,  that  the  questions  were  put  vivQ.  voce  instead  of  in  writing. 

The  point  which  was  reserved  at  the  trial  was,  whether  the 
loss,  though  it  was  one  for  which,  but  for  the  exceptions  in  the 
bill  of  lading,  the  defendants  would  have  been  liable,  yet  fell 
within  the  exceptions  as  being  caused  by  barratry.  The  Court 
must  see,  therefore,  whether  there  was  in  fact  any  evidence  of  a 
barratrous  act.  What  took  place  was  this  :  the  Araxes  was  steer- 
ing rightly,  for  there  was  no  evidence  of  any  ner>li"ence  on  the 


682  BILL   OF    LADING. 


No.  3.       Grill  v.  General  Iron  Screw  Colliery  Co.,  L.  R.,  1  C.  I\  610,  611. 

part  of  the  Araxes,  but  the  Black  Prince  ;it  some  time  improperly 
starboarded  her  helm,  which  caused  the  collision.  It  did  aol 
appear  what  was  the  extent  of  the  default  od  the  part  of  the 
Black  Prince;  \\  may  have  been  anything  from  simple  negligence 
to  actual  malfeasance.  It  could  not,  therefore,  be  contended,  on 
the  part  of  the  defendants,  that  there  was  any  proof  of  barratry, 
but  for  the  statute.  The  case  of  Earle-v.  Rowcroft,  8  Mast,  12f>: 
<)  II.  R.  385,  and  other  similar  cases,  in  which  it  has  been  held 
that  t<t  use  a  vessel  for  smuggling  or  oilier  illegal  purposes  is 
barratrous,  were  decided  <in  the  ground  that  no  one  has  a  right 

wilfully  tn  risk  the  property  of  another,  without  his  per- 
[*  611]  mission,    by    *doing    an    illegal    act,   even    though    the 

intention  may  be  to  confer  a  benefit.  Here  there  was  no 
evidence  apart  from  the  statute  thai  the  act  that  caused  the  loss 
was  of  any  such  character;  hut  it  is  contended  that  the  statute 
makes  it  barratrous  because  it  says  that  it  shall  he  deemed  to 
have  been  the  wilful  default  of  the  person  in  charge  of  the  deck, 
and  it  is  said  that  it  must  therefore  he  considered  for  all  purposes 
that  the  helm  was  wilfully  starboarded.  1  do  not  think  that 
that  follows.  The  Act  was  not  passed  to  decide  cases  such  as 
that  now  before  us,  but  to  regulate  ships  and  the  rights  of  ship- 
owners  inter  se.  It  was  contended  in  one  case,  Tin  Seine,  Sw. 
Adm.  "Rep.  411,  that  the  statute  rendered  the  act  one  of  mal- 
feasance, and  beyond  the  scope  of  the  employment  of  the  person 
in  charge,  for  which  his  employer  would  not  be  liable.  It  was 
there  held,  however,  that  the  statute  had  no  such  effect,  and  that 
the  words,  though  not  happily  chosen,  weie  intended  only  to 
mean  that  the  ship  by  which  the  regulations  were  broken  should 
lie  considered  as  the  one  in  fault,  and  the  owners  answerable  for 
the  consequences  as  if  they  had  done  it  wilfully,  unless  they 
could  justify  the  departure  from  the  regulations.  This  view  is 
confirmed  by  the  subsequent  Act  25  &  2'->  Vict.  c.  63,  at  which 
the  Court  may  look  to  see  what  the  legislature  means  by  the 
language  used.  Sec.  28  contains  the  same  provision  as  the 
former  Act,  that  the  damage  arising  from  a  breach  of  the  regula- 
tions shall  be  deemed  to  have  been  occasioned  by  the  wilful 
default  of  the  person  in  charge  of  the  deck,  and  s.  29  provide- 
that  in  case  of  a  collision  through  the  non-observance  of  the, 
regulations  by  one  of  the  ships,  such  ship  shall  be  deemed  to 
have  been  in  fault,  and  that  no  doubt  is  really  the  meaning  of 
the  preceding  section  likewise. 
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Secondly,  a  new  trial  is  asked  for  on  the  ground  that  the  loss 
was  caused  by  a  peril  of  the  sea.  This  has  been  already  decided 
in  the  Court  of  Exchequer  in  an  action  arising  out  of  the  same 
accident,  and  tinning  on  the  construction  of  the  same  docu- 
ment, and  the  decision  is  supported  by  that  of  this  Court  in 
Phillips  v.  Clark,  2  < .'.  B.  (X.  S.)  156;  26  L.  J.  C.  P.  168. 
As,  however,  reference  has  been  made  to  cast's  on  policies  of 
insurance  and  the  interpretation  that  has  been  given  to  them, 
1  may  say  thai  a  policy  of  insurance  is  an  absolute  contract 
to  indemnify  for  loss  by  perils  of  the  sea,  and  it 
is  only  necessary  '  to  see  whether  the  loss  comes  within  [*  612] 
the  terms  of  the  contract  and  is  caused  by  perils  of  the 
sea:  the  fact  that  the  loss  is  partly  caused  by  things  not  dis- 
tinctly perils  of  the  sea,  does  not  prevent  its  coming  within  the 
contract.  In  the  case  of  a  bill  of  hiding  it  is  different,  because 
there  the  contract  is  to  carry  with  reasonable  care  unless  pre- 
vented by  tli.'  excepted  perils.  If  the  goods  are  not  carried  with 
liable  care,  and  are  consequently  lost  by  perils  of  the  sea,  it 
becomes  necessary  to  reconcile  the  two  parts  of  the  instrument, 
and  this  j<  done  by  holding  that  if  the  loss  through  perils  of  the 
sea  is  caused  by  the  previous  default  of  the  shipowner  he  is  liable 
foi  this  breach  of  his  covenant. 

It  is  further  complained  that  the  Lord  CHIEF  JUSTICE  mis- 
directed  the  jury  because  he  made  no  distinction  in  this  case 
between  gross  and  ordinary  negligence.  No  information,  how- 
ever, has  been  given  us  us  to  the  meaning  to  b"  attached  to  gross 
negligence  in  this  case;  and  I  quite  agree  with  the  dictum  of 
Lord  Cranworth  in  Wilson  v.  Brett,  11  M.  &  \Y.  11  ■"- :  12  L.  J. 
Ex.  264,  that  gross  negligence  is  ordinary  negligence  with  a 
vituperative  epithet,  —a  view  held  by  the  Exchequer  Chamber: 
Beal  v.  Smith  Devon  Railway  Company,  3  H.  &  C.  337.  Con- 
fusiou  has  arisen  from  regarding  negligence  as  a  positive  instead 
i  ;'  a  negative  word.  It  is  really  the  absence  of  such  care  as  it 
was  the  duty  of  the  defendant  to  use.  A  bailee  is  only  bound 
to  use  the  ordinary  caie  of  a  man,  and  so  the  absence  of  it  i 
called  gross  negligence.  A  person  who  undertakes  to  do  - 
work  for  reward  to  an  article  must  exercise  the  care  of  a  skilled 
workman,  and  the  absence  of  such  care  in  him  is  negligence. 
<rro>s,  therefore,  is  a  word  of  description,  and  not  a  definition,  and 
it  would  have  1 n  "iily  introducing  a  source  of  confusion  to  use 
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the  expression  gross  negligence,  instead  of  the  equivalent,  a  want 
of  due  care  and  skill  in  navigating  the  vessel,  which  was  again 
and  again  used  by  the  LORD  CHIEF  JUSTICE  in  his  summing  up. 

The  only  remaining  point  arises  from  the  fact  that  this  is  an 
action  hy  the  owners  of  goods  on  board  the  Black  Prince,  and  not 
by  the  owners  of  the  ship  itself ;  and  it  is  said,  therefore,  that  it 
ought  to  have  been  left  to  the  jury  to  say  whether  the  loss  of  the 
goods  was  caused  hy  the  negligence  of  the  crew  of  the  Black 
Prime  and  not  whether  the  collision  was  caused  by  it. 
[*  613]  It  is  contended  *  that  though  the  collisipu  perhaps  could 
not  have  been  avoided  by  any  act  of  the  Araxes,  yet  it 
might  have  been  so  modified  that  the  goods  should  not  have  been 
lost.  This  either  mean-  that  the  Araxes  acted  wrongly  in  some 
way,  and  so  increased  the  effect  of  the  collision,  of  which  how- 
ever there  was  no  evidence,  or  else  that  the  defendants'  acts  are 
to  be  qualified  by  the  fact  that  it'  the  Araxes  had  in  fact  acted 
differently,  the  goods  might  not  have  been  lost.  It  is  clear, 
however,  that  a  person  acting  wrongfully  is  answerable  for  all 
the  natural  consequences  of  his  act,  Davis  v.  Garrett,  <i  Bing. 
716;  and  it  is  also  clear  that  the  loss  of  these  goods  was  a  natural 
consequence  of  the  negligence  of  the  defendant-. 

Keating,  J.,  concurred. 

Montagu-:  Smith,  J.  I  also  think  that  this  rule  should  be 
discharged.  The  collision  which  was  followed  by  the  foundering 
of  the  Black  Prince  and  the  loss  of  the  cargo,  was  caused  by  the 
negligence  of  the  person  in  charge  of  the  Black.  Prince  in  star- 
hoarding  her  helm.  It  is  said  that  this  was  in  contravention  of 
a  positive  rule  laid  down  hy  statute  and  therefore  barratrous.  It 
is  quite  consistent,  however,  with  the  evidence  that  those  on 
board  the  Black  Prince  were  asleep  or  below  deck,  and  suddenly 
awaking,  or  coming  on  deck,  and  perceiving  the  emergency  too 
late,  starboarded  the  helm,  in  the  hope  of  avoiding  the  collision, 
or  by  mistake.  It  would  be  a  strong  thing  to  say  that  if  the 
person  in  charge  goes  to  sleep,  and  an  accident  happens  in  conse- 
quenee,  his  conduct  is  barratrous.  It  is  hardly  contended,  how- 
ever, that  there  would  have  been  any  evidence  of  barratry  but  for 
the  enactment  of  the  Merchant  Shipping  Act,  which  says  that 
certain  nonobservances  shall  be  deemed  to  be  wilful  defaults.  I 
entirely  agree  with  my  Brother  AVilles  that  the  words  of  the 
statute  have  no  such  force,   in  a  case  like  the  present,   as  that 
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contended  for.     The  whole  scope  of  the  Act  shows  that  there  was 
no  intention  on  the  part  of  the  legislature  to  alter  the  effect  of 
contracts  made  between  shipowners  and  shippers,  and  to  relieve 
the  former  of  any  of  their  liability.      Then  it  was  said  that  the 
Lord  Chief  Justice  should  have  told  the  jury  that  the  loss  arose 
from  a  peril  of  the  sea.     This  is  the  same  question  that  was 
decided  by  the  Court  of  Exchequer  in  Lloyd  v.   General  Iron  Screw 
Collier  Company,  3  H.  &  C.  284;  33  L.   J.    Ex.  269.     It 
is  s.aid  that  here  it  *  arises  on  the  facts  which  were  not  [*  614] 
befove  the  Court  in  that  case,  but  the  Court  seem  to  have 
assumed  very  much  the  state  of  facts  that  actually  occurred,  and 
I  think  that  the  Lord  Chief  Justice  was  bound  by  that  decision, 
and  that  we  are  bound  by  it  too.      Next  it  is  objected  that  he 
ought  to  have  left  the  question  whether  there  was  gross  negli- 
gence.     I  do  not  see  what  more  he  could  have  said,  except  it  was 
to  use  the  very  word  B  gross  "  ;  but  it  certainly  would  not  have 
enlightened  the  jury  to  use  an  indefinite  word  without  explaining 
it,    and  no  different  explanation  has  been   suggested   from  that 
which  his  summing  up  in  fact  contained.      The  use  of  the  term 
gross   negligence   is   only   one   way   of  stating   that  less  care    is 
reo  dred  in  some  cases  than  in  others,  as  in  the  case  of  gratuitous 
bai,ees,  and  it  is  more  correct  and  scientific  to  define  the  degrees 
of     are   than    the    degrees    of   negligence.      In    this  case    it    was 
unnecessary  to  define   the   degrees   of  care,    and    the   replication 
would    have    been    equally   good   without   the  word  gross.      The 
other  alleged  misdirection  is  that  my  Lord  ought  to  have  left  the 
question  to  the  jury  whether  the  foundering  of  the  Black  Pri,i<< . 
and  not  merely  the  collision,  was  caused  by  the  conduct  of  the 
Araxes.      I  think  this  objection  might  prevail  if  there  were  any 
facts  to  support  it,  but  there  is  not  the  slightest  evidence  that 
the  Araxes  by  other  conduct  could  have  lessened  the  extent  of 
the  inquiry.      It  is  a  mere  speculation  of  counsel.      With  respect 
to  the  point  raised  regarding  the    depositions,    the    LopvD  Chief 
Jcstice  could  not  have  refused  to  receive  them  unless  they  were 
taken  without  authority,  which  it  seems  to  me  was  not  the  case. 
If  there  was  any  irregularity  in  the  mode  of  taking  them,   the 
proper  course  would  have  been  to  have  applied  at  chambers  to 
have  them  suppressed. 

Erle,  C.  J.      I  have  nothing  to  add. 

Rule  discharged. 
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[L.  E.  3  C.  P.  476.]  The  defendants  having  appealed  to  the 
Exchequer  Chamber  against  the  decision  of  the  Court  of  Common 
Pleas,  the  questions  were  argued  upon  a  special  case,  which 
stated  as  follows  :  — 

1.  The  plaintiff  was  a  merchant  at  Messina.  The  defendants 
were  the  owners  of  a  line  of  steamers  trading  between  this 
country  and  the  Mediterranean,  and  among  others  of  a  steamship 
called  the  Blade  Prince. 

2.  The  plaintiff,  on  the  27th  of  October,  1860,  shipped  at 
Messina  on  board  the  Black  Prince  goods  to  be  carried  thence  to 
London,  under  a  bill  of  lading  which  contained  the  following 
exception :  "  The  act  of  God,  the  Queen's  enemies,  pirates, 
robbers,  thieves,  barratry  of  master  or  mariners,  restrain',  of 
princes   and    rulers,    tire,    accident  or   damage   from   machinery, 

boilers,  steam,  or  from  other  goods  by  contact,  sweating, 
[*  477]  leakage,  or  otherwise,  and  accidents  or  *  damage  of  the 

seas,  rivers,  and  steam-navigation  of  whatever  nature  or 
kind  soever  excepted. " 

3.  The  Blade  Prince  sailed  in  due  course  iiom  Messina  bound 
for  London,  and  in  the  night  of  the  8th  of  November,  1860, 
when  off  the  coast  of  Portugal,  and  bound  northwards,  met  the 
steamship  Araxes  proceeding  to  the  southward. 

4.  The  two  vessels  were  approaching  each  other  in  such  a  way 
as  to  render  a  collision  probable  if  both  vessels  held  their  respec- 
tive courses,  and  under  such  circumstances  as  to  make  it  the  duty 
of  the  Blade  Prince  to  port  her  helm  pursuant  to  s.  296  of  the 
Merchant  Shipping  Act,   1854,   17  &  18  Vict,   c.    104. 

5.  The  Blade  Prince,  however,  instead  of  porting  her  helm, 
put  it  a  starboard,  and  the  consequence  of  this  was  that  the  two 
vessels  came  into  collision,  and  the  Blade  Prince  went  down 
with  all  her  cargo  on  board,   including  the  plaintiff's  goods. 

6.  There  were  no  such  circumstances  as  to  justify  the  Black 
Prince  in  starboarding  her  helm. 

7.  It  appeared  by  the  evidence  that  several  minutes  elapsed 
between  the  collision  and  the  sinking  of  the  Blade  Prince  and  her 
cargo;  and  that  the  Araxes  obeyed  her  helm  very  readily,  and 
could  slow  and  stop  her  engines  with  great  ease,  the  engineer 
having  power  to  stop  her  in  about  a  minute,  and  to  bring  ba.k- 
way  on  her  in  about  three  minutes. 

8.  It   further    appeared    by   the   evidence    that    some    four   ur 
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five  minutes  before  the  collision  the  Black  Prince's  course  was 
>een  from  the  Araoces,  and  orders  given  to  the  helmsman  of  the 
Araxes  to  put  his  helm  a-port,  and  then  hard  a-port.  Orders  were 
also  given  to  stop  the  engines,  and  the  engines  were  stopped. 
One  of  the  witnesses  for  the  plaintiff  stated  that  the  stoppage  of 
the  engines  and  the  collision  were  simultaneous.  Another  of  the 
plaintiff's  witnesses  (the  mate  of  the  Araxes)  stated  that  the 
engines  were  stopped  about  a  minute  before  the  collision ;  and  a 
third  (the  engineer  of  the  Araxes)  said  he  thought  they  were 
stopped  about  three  minutes  before  the  collision,  but  that  he 
could  not  say  that  it  might  not  have  been  only  a  minute. 

9.  On  behalf  of  the  defendants  it  was  contended  that  the  loss 
was  within  the  excepted  perils,  and  also  that  under  the  circum- 
stances the  defendants  were  protected  by  s.  299  of  the 
Merchant  *  Shipping  Act,  1854 ;  and  further,  that,  even  [*  478] 
assuming  the  collision  to  have  been  caused  by  the  negli- 
gence of  the  Black  Prince,  the  loss  of  the  plaintiff's  goods  was 
not  caused  wholly  by  •the  alleged  negligence  of  the  defendants' 
servants,  but  was  in  part  attributable  to  the  Araxes  not  having 
slackened  or  backed  when  the  collision  was  about  to  take  place. 

10.  The  Lord  Chief  Justice  reserved  to  the  defendants  leave 
to  move  on  the  question  raised  as  to  the  bill  of  lading,  and  left 
it  to  the  jury  to  say  whether  the  collision  was  caused  by  the 
negligence  of  the  defendants'  crew,  telling  them,  if  they  thought 
not,  to  find  for  the  defendants  :  and  also  whether  there  was  want 
of  ordinary  care  on  the  part  of  the  Araxes  by  the  exercise  of 
which  the  collision  might  have  been  avoided,  telling  them,  if 
they  thought  so,  to  find  for  the  defendants,  but  otherwise  for  the 
plaintiff.  He  further  ruled  that,  if  the  collision  was  caused  by 
negligence  on  the  part  of  the  Black  Prince,  the  loss  would  nut  be 
within  the  exceptions  in  the  bill  of  lading,  and  that,  fur  the 
purposes  of  this  case,  there  was  no  distinction  between  negligence 
and  gross  negligence. 

11.  The  jury  found  that  there  was  no  want  of  ordinary  care  on 
the  part  of  the  Araxes,  and  that  there  was  negligence  on  the  part 
<»f  the  Black  Prince  which  caused  the  collision  ;  and  under  the 
direction  of  his  Lordship  a  verdict  was  entered  for  the  plaintiff 
for  £1220. 

Sir  G.  Honyman,  Q.  C.  (Sir  J.  B.  Karslake,  Q.  C,  A.-G., 
with  him),  fur  the  defendants.      It  is  perfectly  competent  to  a 
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carrier  by  water  to  limit  his  liability ;  and  by  this  bill  of  lading 
the  defendants  have  expressly  stipulated  that  they  shall  not  be 
responsible  for  "  barratry  of  master  or  mariners. "  By  s.  296  of 
the  Merchant  Shipping  Act,  1854,  it  was  the  duty  of  both  vessels 
under  the  circumstances  to  port  their  helms.  And  s.  299  1  enacts 
that,  "  in  case  any  damage  to  person  or  property  arises  from  the 
non-observance  by  any  ship  of  any  of  the  said  rules,  such  damage 
shall  be  deemed  to  have  been  occasioned  by  the  wilful 
[*  479]  default  of  *  the  person  in  charge  of  the  deck  of  such  ship 
at  the  time,  unless  it  is  shown  to  the  satisfaction  of  the 
Court  that  the  circumstances  of  the  case  made  a  departure  from 
the  rule  necessary. "  The  case  finds  that  the  Black  Prince  ought 
to  have  ported  her  helm,  and  that  there  were  no  circumstances  to 
justify  her  not  doing  so:  the  collision,  therefore,  must  be  deemed 
to  have  been  occasioned  by  wilful  default.  That  clearly  amounts 
to  barratry,  within  the  definition  given  by  Lord  Hardwicke  in 
Lewin  v.  Snaps,  Postlethvvaite's  Diet.  177,  tit.  Assurance,  and 
by  Lord  Ellenborough  in  Earle  v.  Roivcroft,  8  East,  126 ;  9  R. 
R  385.  See  also  3  Kent's  Comm.  305;  Arnould  on  Insurance, 
3rd  ed.  712. 

[Blackburn,  J.  An  act  may  be  wilful,  without  amounting 
to  barratry.  The  statute  never  could  have  meant  to  declare  this 
to  be  a  wilful  default  in  the  sense  of  excusing  the  owners  from 
liability  to  an  action. 

Bramwell,  B.  It  was  not  meant  to  apply  to  a  collateral  issue  ; 
but  only  where  the  question  of  collision  is  in  issue.  ] 

This  is  an  action  brought  in  consequence  of  the  collision. 

[Blackburn,  J.  This  question  arose  in  the  case  of  The  Seine, 
Swab.  Adm.  E.  411,  where  it  was  held  that  the  owners  of  a 
steamship  were  responsible  for  damage  caused  by  the  act  of  the 
master  in  not  observing  the  297th  section  of  the  Merchant  Ship- 
ping Act,  1854,  which  prescribes  keeping  to  the  starboard  side  of 
the  mid-channel,  notwithstanding  s.  299.] 

If  the  Court  are  of  opinion  that  s.  299  does  not  apply  to  con- 
duct of  the  master  as  between  himself  and  his  owners,  it  will  be 
useless  to  refer  to  authorities. 

[Kelly,  C.  B.     We  are  all  decidedly  of  that  opinion.] 

Then,   this  was  a  loss  within  the  exception  of  "  accidents  or 

1  Which,  though  since  repealed  by  the  25  &  2G  Vict.  c.  63,  s.  2,  was  in  force  at  the 
time  this  collision  occurred. 
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damage  of  the  sea,  of  whatever  nature  or  kind  soever. "  These 
words  are  large  enough  to  cover  a  loss  by  collision.  A  collision 
may  be  the  result  of  default  on  the  part  of  both  or  either  of  the 
vessels,  or  it  may  be  pure  accident.  The  object  of  the  exception 
is  to  preclude  inquiry  on  the  subject.  That  it  is  competent  to  a 
carrier  to  so  restrict  his  liability,  is  clear  from  Austin  v.  Man- 
chester, &c.  Railway  Company,  10.  C.  B.  454;  21  L.  J. 
C.  P.  168.  There,  the  company  carried  a  *  valuable  horse  [*  480] 
of  the  plaintiff  under  a  contract  which  provided  that  "  the 
company  will  not  be  responsible  for  any  damages,  however 
caused,  to  horses,  &c. ,  travelling  upon  their  railway  or  in  their 
vehicles;"  and  it  was  held  that  this  exonerated  them  from 
liability  where,  through  neglect  of  their  servants  to  grease  a 
wheel,  it  caught  fire,  and  the  horse  was  injured.  Chesswell,  J., 
says  :  "  Giving  the  words  the  most  limited  meaning,  they  must 
apply  to  all  risks,  of  whatever  kind  and  however  arising,  to  be 
encountered  in  the  course  of  the  journey  ;  one  of  which  undoubt- 
edly is,  the  risk  of  a  wheel  taking  fire,  owing  to  a  neglect  to 
grease  it. "  Carry.  Lancashire  and  Yorkshire  Railway  Company, 
7  Ex.  707:  21  L.  J.  Ex.  261,  is  to  the  same  effect.  So  here,  one 
of  the  ordinary  risks  is  the  risk  of  a  collision  through  non-obser- 
vance of  the  prescribed  sailing  regulations. 

[Blackburn,  J.  The  words  of  exception  are  not  so  extensive 
as  in  that  case.  In  Phillip*  v.  Clark,  2  C.  15.  (X.  S.)  156;  26  L. 
J.  C.  P.  168,  the  Court  of  Common  Pleas  held  that  an  exception 
of  liability  of  the  shipowner  for  leakage  and  breakage  did  not 
apply  where  the  leakage  or  breakage  was  the  result  of  the 
defendants'  negligence. 

Beamwell,  B.      In  order  to  succeed,  you  must  be  prepared  to 
show  that  that  case  and  the  case  of  Lloyd  v.  General  Iron   > 
Collier  Company,  3  H.  &  C.  284;  33  L.  J.  Ex.  269,  are  not  law.] 

It  is  competent  to  this  Court  to  teview  those  decisions.  There 
is  nothing  unreasonable  in  a  shipowner,  having  once  put  on 
board  a  competent  captain  and  crew,  stipulating  that  he  will  not 
be  responsible  for  accidents  arising  from  their  negligence,  the 
owner  of  the  goods  having  a  remedy  against  the  underwriters. 
Then,  the  Lord  Chief  Justice  ought  to  have  left  it  to  the  jury 
to  say  whether,  though  the  collision  might  have  been  occasioned 
by  negligence  on  the  .part  of  those  in  charge  of  the  Black  Prince, 
the  loss  of  the  plaintiff's  goods  might  not  have  been  averted  if 
vol.  iv.  —  44 
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the    mastei    of  the   Araxes  had  slackened  speed   or  backed    his 
engines. 

[  K  elly,  < '.   B.     There  is  do  finding  that  the  omission  to  slacken 

the  speed  or  to  back  the  engines  of  the  Araxt    conti  i  bated 

['  INI  |  to   Mir   *loss.      Nov  \v;is  there  any  evidence  of  experts 

or  others  to  warrant   the  Chief  Justice  in  putting  that 

point  to  the  jury.  J 

.sii-  R.  Collier,  Q.  C.  (C.  .J.  Brett  with  him),  for  the  plaintiff, 
was  oot  called  upon. 

Kelly,  Q  B.  With  respect  to  the  question  whether  a  Loss  by 
the  negligence  of  the  defendants'  servants  is  within  the  excep- 
tion in  tlu'  bill  of  lading,  I  am  of  opinion  that  i-  concluded  by 
authority.  The  cases  of  Phillips  v.  Clark,  in  tin-  Common 
Pleas,  and  Lloyd  v.  General  /run  Screw  Collier  Company,  in  the 
Exchequer,  arc  expressly  in  point  ;  and  we  ought  not  to  overrule 
those  decisions,  though  sitting  in  a  Court  of  Error,  unless  we 
think  them  to  be  opposed  to  sonic  principle  of  law  or  to  common 
sense.  1  agree  with  my  BrotheT  CHANNELL  that,  independently 
of  all  authority,  the  less  in  this  case  is  not  within  the  exception. 
If  shipowners  wish  to  except  losses  resulting  from  the  negligence 
of  themselves  or  their  servants,  they  must  do  so  by  express 
language,  though  they  may  thereby  make  the  hill  of  lading  repug- 
nant. To  show  how  impossible  it  La  to  construe  the  exception  in 
this  bill  of  lading  in  the  way  contended  for  by  the  defendants,  I 
need  only  refer  to  what  Chf.sswell,  J.,  says  in  Phillips  v.  Clark. 
The  question  there  arose  upon  a  hill  of  lading  which  contained  a 
stipulation  that  the  owner  was  not  to  he  accountable  for  leakage 
and  breakage:  and  that  learned  Judge  says:  "Ordinarily,  the 
master  undertakes  to  take  due  and  proper  care  of  goods  intrusted 
to  him  for  conveyance,  and  to  stow  them  properly  :  and  he  is 
responsible  for  leakage  and  breakage.  Here  he  expressly  stipu- 
lates not  to  be  accountable  for  leakage  or  breakage,  leaving  the 
rest  as  before."  That  is  to  say,  the  ordinary  obligation  of  the 
owner  to  take  due  and  proper  care  of  the  goods  was  left  untouched 
by  the  exception.  It  appears  to  me,  and,  I  believe,  to  the  resl 
of  the  Court,  that  the  loss  in  question  arising  from  negligence  i- 
not  within  the  exception,   and  that  the  liability  of  the  ownei 

only  to  be  excluded  by  express  word-. 
[*482]       *  As  to  the  other  question  raised,  it  is  necessary  to  look 
at  what  was  the  substance  of  the  case  at  the  trial.      It 
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appears  that  a  collision  having  taken  place  between  the  Ar 
ami  the  Black  Prince,  and  that  collision  having  been  the  cause  of 
the  loss  of  the  plaintiff's  goods,  the  contention  on  the  part  of  the 
lefendants  was  that,  even  supposing  their  servants  to  have  been 
guilty  of  negligence,  the  negligence  of  the  crew  of  the  Araxes 
might  have  contributed  to  that  loss.  The  learned  Judge  left  it  to 
the  jury  to  say  whether  the  collision  which  caused  the  loss  of  the 
goods  was  occasioned  by  the  negligence  of  the  crew  of  the  defend- 
ants; and,  if  they  found  that  it  was,  then  the  only  remaining 
question  was  whether  there  was  any  want  of  care  on  the  part  of 
the  crew  of  the  Ara  us  but  for  which  the  collision  might  have  been 
avoided.  ft  is  now  said  that,  though  the  crew  of  the  Araxes 
might  not  have  been  guilty  of  negligence  in  not  starboarding 
her  helm  when  the  collision  was  seen  to  be  inevitable,  she  might 
have  backed,  and  so  materially  mitigated  the  loss.  But  I  think 
the  jury  could  not  have  found,  as  they  did,  that  there  was  no 
want  of  care  on  the  part  of  those  on  hoard  the  Araxes,  if  they 
thought  that  they  might,  by  backing  or  otherwise,  have  avoided 
the  loss  of  the  plaintiff's  goods.  Looking  at  all  the  facts  of  the 
case,  I  think  the  jury  must  be  taken  to  have  found  that  there  was 
no  want  of  care  on  the  pari  of  the  crew  of  the  Araxes,  and  that 
the  loss  of  the  plaintiff's  goods  was  solely  occasioned  by  the 
negligence  of  the  defendants'  servants.  Upon  these  grounds  I 
think  the  charge  of  the  learned  Judge  to  the  jury  was  right,  and 
that  the  decision  of  the  Court  below  should  he  affirmed. 

Bramwell,  B.  I  only  wish  to  say  a  word  upon  the  last  point. 
The  learned  Judge  was  not  hound  to  leave  it  to  the  jury  to  say 
whether  the  loss  might  not  have  been  mitigated  by  the  Araxes 
hacking  when  the  collision  was  found  to  he  inevitable,  or  after 
it  had  taken  place.  There  was  no  evidence  of  it.  Upon  the  e\  i- 
dence  which  was  given,  I  doubt  whether  the  Araxes  ought  to 
have  backed.  Although  those  on  hoard  of  her  saw  the  course  of 
the  Black  Prince,  I  cannot  undertake  to  say  that  they  were 
wrong  in  not  backing.  They  might  fairly  have  supposed  that 
those  on  board  that  vessel  would  have  done  their  duty, 
or  that  by  holding  on  they  might  *  have  gone  clear  of  her.  [*  4S3] 
Who  can  say  what  would  have  happened  ? 

Blackburn,  J.,  and  Channell,  15.,  concurred. 

Judgment  affirmed- 
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ENGLISH  NOTES. 

The  remarks  of  Mr.  Justice  Willes  in  this  case  as  to  the  use  oi  the 
term  "gross  negligence"  are  criticised,  no!  very  usefully,  by  Lord 
Chelmsford,  in  delivering  the  judgmenl  of  the  Judicial  Committee  in 
Giblin  v.  McMullen,  No.  3  of  "  Bankers,"  3  B.C.  63  I.  619(1869,  l;.  I:.. 
2  P.  C.  336,  28  L.  J.  C.  P.  25,  21  L.  T.  23  I).  They  are  in  effecl  reiter- 
ated by  Mr.  Justice  Willes  in  Oppenheim  v.  The  White  Lion  Hotel 
Co.  (1871),  L-  R-,  6C.  P.  521,  in  L.  J.  C.  P.  232,  25  L.  T.  93. 

The  judgment  in  the  principal  case  is  cited  by  Willes,  J.,  in  deliver- 
ing the  judgment  of  the  Court  of  Exchequer  Chamber  in  Notara  \. 
Henderson  (1872),  L.  K..  7  Q.  B.  225,  230,  41  L.  J.  Q.  B.  L58,  164,  26 
L.T.  II-,  as  collecting  a  series  of  authorities  which  thoroughly  settle 
the  principle,  that  the  exception  in  the  bill  of  lading,  — which  in  thai 
case  was  (inter  alia)  "loss  or  damage  arising  from  collision  or  other 
accidents  of  navigation  occasioned  by  default  of  the  master  or  crew,  or 
any  other  accidents  of  the  seas,  rivers,  and  steam  navigation  of  what- 
ever nature  or  kind,"  —  only  exempts  the  shipowner  from  the  absolute 
liability  of  a  common  carrier,  and  not  from  the  want  of  reasonable  skill. 
diligence,  and  care.  The  question  debated  in  Notara  v.  Henderson, 
was  the  liability  oi'  the  shipowner  for  the  enhanced  effects  of  a  damage 
to  a  cargo  <»f  beans  by  collision  and  saturation  by  sea-water,  —  the 
original  damage  being  admittedly  within  the  excepted  perils,  —by 
reason  of  the  master  having  omitted  t"  take  reasonable  means  of  drying 
the  cargo.  It  was  proved  that  the  beans  had  beeu  unshipped  pending 
repairs;  that  facilities  existed  for  spreading  them  out  and  drying  them, 
that  this  might  have  been  done  without  unreasonable  delay  in  the  voy- 
age; and  that  this  would  have  been  a  reasonable  course  to  pursue; 
as  tlie  moderate  cost  of  having  it  done  would  have  fallen  as  particular 
average  upon  the  owners  of  the  cargo.  Instead  of  drying  the  beans  the 
master  had  them  reshipped  and  carried  them  on  in  their  wet  state:  and 
deterioration  by  fermentation  took  place  in  consequence.  The  Court, 
affirming  the  judgment  of  the  Court  below,  held  that  there  was  a  duty 
under  the  circumstances  upon  the  master,  as  representing  the  ship- 
owners, to  dry  tlie  beans,  and  that  for  his  not  doing  so  the  shipowners 
were  liable  in  damages. 

Where  a  cargo  of  wheat  was  shipped  under  a  bill  of  lading  "  the  dan- 
gers of  the  seas  and  fire  only  excepted,"  it  was  held  that  the  shipowners 
were  liable  to  the  owners  of  the  cargo  for  damages  caused  by  the  ship 
making  water  through  holes  feloniously  bored  in  the  ship's  side  by  some 
of  the  crew.  The  Chasca  (1875),  L.  R.,  4  A.  &  E.  44(3,  44  L.  J.  Adm. 
17,  23  L.  T.  838.  In  the  judgment  of  Sir  R.  J.  Phillimore,  the  judg- 
ment of  Mr.  Justice  Willes,  in  the  principal  case  (p.  683,  supra,  L.  E., 
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1  ('.  P.  611,  012;,  to  the  effect  that  the  liability  of  shipowners  to  the 
owners  of  cargo  is  nut  necessarily  correlative  to  that  under  a  contract 
for  insurance   against  the   same  perils,  is  cited  and  adopted. 

(foods  shipped  in  ship  K.  under  a  bill  of  lading,  •'collision  and  acci- 
dents, loss  or  damage  from  any  act,  neglect,  ordefault  whatsoever  of  tin' 
pilots,  master,  or  mariners,  or  other  servants  of  the  company  in  navi- 
gating the  ship, "  were  lost  in  consequence  of  a  collision  between  the 
-hip  Iv.  and  a  ship  A.  belonging  to  the  same  owner-,  fur  which  both 
ships  were  to  blame.  In  an  action  by  the  owner-  of  the  cargo  it  was 
held  by  the  Court  of  Appeal  that  the  defendants  a-  owners  of  ship  A. 
were  relieved  from  liability  under  the  bill  of  lading  (which  tin-  Court 
heM  to  he  an  English  contract  ).  for  tie-  negligence  of  their  servants  on 
hoard  that  ship;  but  that  as  owners  of  the  ship K.  they  were  liable  in 
tort  for  the  share  of  the  damage  which,  ac(  >rdingtothe  Admiralty  rule, 
was  divisible  between  the  ships.  Chartd  Mi  cantile  JBank  of  India, 
&c.  v.  Netherlands  India  Steam  Navigation  Co.  (C.  A.  L883),  10  Q.  B. 
D.521,  52  L.J.Q.  !'..  220,  is  L. T. 546. 

The  foundering  <<\  a  ship  through  collision  at  sea.  is  a  danger  or  acci- 
dent of  tie-  seas  VI  ithin  tin-  meaning  of  the  ordinary  exception  in  a  bill 
of  lading:  and  loss  thereby  occasioned  is  covered  by  the  exception,  where 
the  collision  was  not  due  to  the  fault  of  the  carrying  vessel.  Wilson  \. 
Owners  of  cargo  ex  X.'uiin.  \  II.  L.  1887),  12  App.  Cas.  503,  56  L.J.  I'.  D. 
&  A.  11C».  .">7  L.  'I'.  7o  1 .  I  n  t  hi-  cas.  ■  Lord  Hersi  hell  cited  and  approved 
the  distinction  drawn  by  .Mr.  Justice  Willes  in  the  principal  case  be- 
tween the  questions  of  liability  arising  under  a  contract  of  insurance 
and  under  a  lull  of  ladings  and  pointed  out  that  the  difference  did  nut 
require  a  construction  (which  he  thought  would  he  objectionable)  giving 
a  different  meaning  to  the  words  "perils  of  the  sea"  in  two  maritime 
instruments.  ••  I  quite  agree,"  he  said,  "that  in  the  case  of  a  marine 
policy  the  causa  proximo  alone  is  considered.  If  that  which  immedi- 
ately caused  the  loss  was  a  peril  of  the  sea,  it  matters  not  how  it  was 
induced,  even  if  it  were  by  the  negligence  of  those  navigating  the  vessel. 
It  is  equally  clear  that  in  the  case  of  a  hill  of  lading  you  mac  sometimes 
look  behind  the  immediate  cause;  and  the  shipowner  is  not  protected 
by  the  exception  of  peril-  of  the  - -a  in  every  case  in  which  he  would  be 
entitled  to  recover  on  hi-  policy,  on  the  ground  that  there  has  been  a 
loss  by  such  peril-." 

In  Hamilton  v.  Pandorf  (H.  I..  1887),  12  App.  Cas.  .".IS.  57  L.  J. 
Q.  B.  24,  57  L.  T.  7lv>,  the  question  of  the  distinction  between  liability 
on  a  policy  and  exception  from  liability  on  a  bill  of  lading  under  the  ex- 
pression "dangers  and  accidents  of  the  seas  "  is  again  mooted;  and  it  was 
d  on  the  argument  that  the  rule  of  construction  is  the  same  in  both 
instruments,  and  that  the  question  was,  in  a  hill  of  lading,  whether  you 
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could  go  behind  the  proximate  cause.  In  this  case  the  union  had  been 
brought  by  the  shippers,  againsl  the  shipowners,  for  damages  i<>  a  cargo 
of  rice.  The  excepted  perils  in  the  Kills  of  lading  were  "  all  and  every  dan- 
gers and  accidents  of  the  sens,  rivers,  and  navigation,  of  whatever  ua1  ure 
:ui(l  kind  whatsoever."  h  was  agreed  a1  the  trial  thai  the  damage  was 
caused  during  the  voyage  by  sea-water  passing  through  a  hole  in  a  pipe 
connected  with  the  bath-room  in  the  vessel,  the  hole  having  been  pro- 
duced l>v  the  gnawingof  rats;  and  it  was  also  agreed  thai  all  reasonable 

precautions  bad  I n  taken  during  the  voyage  to  keep  down  the  rats.  The 

jury  found  thai  the  rats  which  caused  the  damage  were  nol  brought  on 
board  l>\  the  shippers;  and  thai  those  on  board  took  reasonable  precau 
t  ions  to  prevenl  rats  coming  on  board  during  the  shipping  of  the  cargo. 
The  House  of  Lords,  reversing  the  judgment  of  the  Court  of  Appeal, 
and  restoring  thai  of  Lopes,  L.  J.,  held  thai  the  Bea  entering  the  hole 
was  the  immediate  or  proximate  cause  of  the  mischief;  and,  negligence 
on  the  part  of  the  shipowner  being  negatived  by  the  admissions,  the 
cause  of  damage  was  within  the  exception  of  "dangers  and  accidents 
of  the  sea."  and  the  shipowners  were  excused. 

As  to  the  effecl  of  a  Kill  of  lading  expressly  excepting  the  owners 
from  liability  for  negligence  of  the  master  and  mariners,  see  nexl  ruling 
case,  No.  I.  p.  697,  infra  (Steel  v.  State  Line  Steamship  Co.,  '■>  App. 
Cas.  7:'.  37  L.  T.333). 

In  Th,  Oarron  Park  (Adm.  5th  August,  1890),  l.~>  P.  I).  203,  59  L.J. 
P.  J).  &  A.  74.  their  was  an  action  by  charterers  against  shipowners  for 
damage  to  a  cargo  of  sugar  shipped  under  a  charter-party  which  excepted 
''any  act,  neglect,  or  default  whatsoever  of  the  crew  or  other  servants 
of  the  shipowners  during  the  voyage."  It  was  decided  by  Sir  James 
Hawkn  that  this  exception  excused  the  shipowners  from  damage  to 
cargo  by  water  escaping  through  a  valve  in  the  engine  room  which  had 
been  negligently  left  open  by  one  i>\  the  engineers.  In  the  case  decided 
two  days  later  in  the  Court  of  Appeal  of  The  Accomac  (C.  A.  7th  August, 
L890),  15P.  D.  208,  59  L.  J.  P.  D.&  A.  91,  the  exception  in  a  charter- 
party  was  '-any  art.  neglect,  or  default  whatsoever  of  the  master  or 
crew  in  the  navigation  of  the  ship  and  in  the  ordinary  course  of  the 
voyage."  Damage  occurred,  after  the  ship  was  berthed  at  the  docks  in 
her  port  of  destination,  owing  to  a  sea-valve  having  Keen  left  open  by 
the  negligence  of  the  chief  engineer.  It  was  held  by  the  Court  of  Ap- 
peal that  this  was  not  negligence  "•  in  the  navigation  of  the  ship.*'  and 
therefore  not  Covered  by  the  exception. 

Rodoeanachi  v.  Milburn  (C.A.  1886),  18  Q.  B.  D.  67,  56  L.  J.  Q.  B. 
202,  •"»(>  L.  T.*V.)4.  was  a  case  where  the  bill  of  lading  excepted  ••negli- 
gence of  the  master  or  mariners.'*  bnt  the  charter-party,  which  provided 
that  the  master  should  "  sign  bills  of  lading  —  without  prejudice  to  the 
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stipulations  of  this  charter-party,"  contained  no  such  exception.  It  was 
held  that,  as  between  the  charterers  and  the  shipowner,  the  latter  was 
not  relieved  from  liability  by  negligent  navigation. 

The  usual  clause  of  exceptions  does  not  exempt  the  shipowners  from 
liability  for  goods  lost,  where  the  ship  has  deviated  from  the  voyage 
contracted  for  by  thetermsof  the  instrument.  Leducv.  Ward(Q.  A. 
1888),  L'O  Q.  B.  D.  475,  57  L.  J.  Q.  B.  379,  58  L.  T.  908. 


AMERICAN    NOTES. 

The  general  doctrine  in  this  country  is  thai  a  carrier  cannot  by  special  and 
express  contract  exempt  himself  from  liability  for  any  negligence  or  miscon- 
duct of  himself  or  his  agents.  Swindlerv.  HUliard,2  Richardson  Law  (South 
Carolina),  286;  15  Am.  1  >.••■.  732  :  Sagerv.  Portsmouth,  Sec.  R.  t  '■>..  -\\  .Maine,  sj*  ■ 
DO  Am.  Dec.  659;  School  District  v.  Boston,  S/c.  A'.  < '«..  102  Massachusetts,  552 ; 
:;  Am.  lb-]..  502;  "A/...  Sec.  Ry.  Co.  v.  Selby,  17  Indiana,  171  ;  17  Am.  Rep.  719; 
Shriver  v  Sioux  City,  Sec.  I!.  ''<>■.  -I  Minnesota,  506;  :>1  Am.Rep.  353;  Kan- 
sas City,  Sec.  II.  Co.  v.  Simpson,  :'><>  Kansas,  645;  16  Am.  \l<\>.  Ml;  East  Ten- 
nessee, tec.  11.  '  '•>.  v.  Johnston,  75  Alabama, 596  :  .">1  Am.  lb-]'.  189  :  Merchants', 
Sec.  I'n.w  Cornforth,  3  Colorado,  280 ;  25  Am.  Rep.  757  ;  Farnham  v.  Camden  Sf 
Amboy  J,'.  < '"..  •")•">  Pennsylvania  State,  58;  Camden,  Sec.  11.  Co.  v.  Baldauf,  16 
Pennsylvania  St.  67;  •">.">  Am.  Dec.  181  :  Erii  Ry  <'<>.  \.  Wilcox,  84  Illinois,  239 ; 
L'.">  Am.  Rep  l-'il  :  Indianapolis  Jini'r.Khi  v.  Allen,  :>1  Indiana,  394  ;  Graham  v. 
Daois,  1  Ohio  State,  362:  62  Am.  Dec.  285  Townsend,  '-'>7  Alabama, 

'-'17;  7!»  Am.  1  tec.  in  ;  Roberts  V.  Riley,  15  Louisiana  Annual,  in:!;  77  Am. 
Dec.  183;  Ryan  v.  .1/.  ,/> .  .  Ry.  < '«-..  65  Texas,  13;  ~>7  Am.  Rep.  589;  Gait  v. 
Adams  Ex.  <'<>.,  Mac  Arthur  &  Mackej  (District  of  Columbia),  124;  18  Am. 
Rep.  71-';  Chicago,  fyc.  II.  Co.  v.  Moss,Q0  Mississippi,  1003;  15  Am.  Rep.  128; 
Annas  v.  Milwaukee,  Sec.  II.  ''-...  67  Wisconsin, 53 ;  ">7  Am.  Rep.  388;  Muslin  \. 
Balt.,frc.  A'.  Co.,  11  West  Virginia,  180;  :!•".  Am.  Rep.  748,  overruling  Bait, 
§ec.  II.  i'».  v.  Rathbone,  1  West  Virginia,  87;  88  Am.  !>.■<•.  664. 

Some  cases  admit  the  power  of  tin'  carrier  to  exempt  himself  from  tin- 
consequences  of  the  ordinary  negligence  of  himself  or  his  servants,  but  leave 
him  bound  to  ordinary  care,  and  Liable  lor  gross  negligence,  ami  i  hi-;  doctrine 
is  applied  in  cases  of  bills  of  lading  containing  exemptions.     Whiteside*  v. 

Thurlkill,  12  S lea  &  Mar-hall  (Mississippi),  599;  51  Am.  Dec.  128; 

v.  Goodwin,  19  Wendell  (New  York),  251;  32  Am.  Dec.  170;  Guillaume  \. 
Hamburgh,  tf c.  Co.,  12  New  York,  212;  1  Am.  Rep.  512:  Reno  v.  Hogan,  12  I>. 
Monroe  (Kentucky),  63;  ">1  Am.  Dee  513;  Orndorffv.  Adams  Express  Co.,  •"> 
Bush  (Kentucky).  194;  !»'i  Am.  Dec.  207 ;  Leveringv.  Union  Trans.,  Src.  ''<>.. 
12  Missouri,  38;  '.'7  Am.  Dec.320;  Adams  Express  Co.v.  Stettaners,  61  Illinois, 
184;  11  Am.  Rep.  57:  Westcott  v.  Fargo,  61  New  York,  542;  19  Am.  Rep. 
300. 

Other  cases  hold  that  the  exemption,  when  founded  on  a  consideration, 
may  cover  negligence  of  every  degree,  not  amounting  to  misfeasance  or  fraud. 
Bait,  fr  Ohio  11.  v.  Rathbone,  1  West  Virginia,  87 ;  88  Am.  Dec.  664  (words 
u at  owner's  risk "  importing  exemption  from  gross  negligence  alone).     Tin- 
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is  the  New  York  doctrine  in  "free  pass"  cases.  Poucher  v.  N.  Y.  Cent.  /.'. 
Co.,  49  New  York,  263 ;  10  Am.  Rep.  364 ;  Wilson  v.  N.  Y.,  &c.  R.  Co.,  97 
New  York,  87;  Kinney  v.  Cent.  R.  Co.,  'M  New  Jersey  Law,  513  ;  '■'>  Am.  Rep. 
265;  Griswold  v.  N.  Y.,  Sfc.  R.  Co.,  53  Connecticut,  :>71  ;  .V>  Am.  Hep.  115; 
Kimball  v.  Rutland  R.  Co.,  26  Vermont,  247  ;  Admits  Ex..  Co.  v.  Haines,  42  Illi- 
nois, 89;  Bait.,  Sfc.  R.  Co.  v.  Brad//.  32  Maryland,  338;  Levering  v.  Union 
Trans.  Co.,  42  Missouri,  88;  Hawkins  v.  67.  JC.  ii.  Co.,  17  Michigan,  57; 
18  ibid.  427. 

In  Railroad  Co.  v.  Lockwood,  17  Wallace  (United  States  Sup.  Ct.).  357,  after 
an  exhaustive  examination  of  English  and  American  authorities,  it  was 
declared  that  a  common  carrier,  whether  of  goods  or  passengers,  may  not  stipu- 
late for  exemption  from  responsibility  for  negligence  of  himself  or  his  ser- 
vants. The  Court  observed  :  "If  the  customer  had  any  real  freedom  of  choice, 
if  lie  had  a  reasonable  and  practicable  alternative,  and  if  the  employment  of 
a  carrier  were  not  a  public  one,  charging  him  with  the  duty  of  accommodating 
the  public  in  the  line  of  his  employment,  it  could  with  more  reason  be  said 
to  lie  his  private  affair,  and  no  concern  of  the  public;  but  the  condition  of 
things  is  entirely  different,  and  especially  so  under  the  modified  arrangements 
which  the  carrying  trade  has  assumed.  The  business  is  mostly  concentrated 
in  a  few  powerful  corporations  whose  position  in  the  body  politic  enables 
them  to  control  it.  They  do  in  fact  control  it.  and  make  such  conditions  on 
the  travel  and  transportation  as  they  see  fit,  which  the  public  is  compelled  to 
accept.  These  circumstances  furnish  an  additional  argument,  if  any  were 
needed,  to  show  that  the  conditions  imposed  by  the  common  carrier  ought  not 
to  be  adverse,  to  say  the  least,  to  the  dictates  of  public  policy  and  morality. 
The  status  and  relative  position  of  the  parties  render  any  such  conditions 
void.  .  .  .  Conceding,  therefore,  that  special  contracts  made  by  common  car- 
riers with  their  customers,  limiting  their  liability,  are  good  and  valid  so  far 
as  they  are  just  and  reasonable,  to  the  extent,  for  example,  of  excusing  them 
for  all  loss  happening  by  accident,  without  any  negligence  or  fraud  on  their 
part;  when  they  ask  to  go  still  further  and  to  be  excused  for  negligence,  — 
an  excuse  so  repugnant  to  the  law  of  their  foundation  and  to  the  public  good. 
—  they  have  no  longer  any  plea  of  justice  or  reason  to  support  such  stipula- 
tion, but  the  contrary." 

On  the  other  hand,  in  Dorr  v.  X.  J.  Si.  Nav.  Co.,  11  New  York.  485,  where 
the  contract  held  the  carrier  "responsible  for  ordinary  care  and  diligence 
only,"  it  was  said :  "Upon  principle  it  seems  to  me  no  good  reason  can  be 
assigned  why  the  parties  may  not  make  such  a  contract  as  they  please.  It  is  not 
a  matter  affecting  the  public  interests.  No  one  but  the  parties  can  he  the 
losers,  and  it  is  only  deciding  by  agreement  which  shall  take  the  risk  of  the 
loss  The  law,  where  there  is  no  special  acceptance,  imposes  the  risk  on 
the  carrier.  If  the  owner  chooses  to  relieve  him  and  assume  the  risk  himself, 
who  else  has  a  right  to  complain?  Parties  to  such  contracts  are  abundantly 
competent  to  contract  for  themselves.  They  are  among  the  most  shrewd  ami 
intelligent  business  men  in  the  community,  and  have  no  need  of  a  special  guar- 
dianship for  their  protection.  It  is  enough  that  the  law  declares  the  liability 
where  the  parties  have  said  nothing  on  the  subject.  But  if  the  parties  will 
be  better  satisfied  to  deal  on  different  terms,  they  ought   not  to  be  prevented 
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from  doing  so.  .  .  .  To  say  that  the  parties  have  not  a  right  to  make  their 
own  contract  and  to  limit  the  precise  extent  of  their  own  respective  rights  and 
liabilities,  in  a  matter  no  way  affecting  the  public  morals,  nor  conflicting  with 
the  public  interests,  would  in  my  judgment  be  an  unwarrantable  restriction 
upon  trade  and  commerce,  and  a  most  palpable  invasion  of  personal  right." 

Even  in  those  States  which  permit  a  carrier  to  contract  for  exemption 
from  the  consequences  of  his  negligence  the  rule  of  the  principal  ease  still 
prevails.  The  exemption  must  be  clearly  expressed,  and  will  not  be  inferred 
from  general  expressions.  Steinweg  v.  Erie  Ry.  Co.,  43  New  York,  123;  :>  Am. 
Rep.  670;  Eclsall  v.  Camden,  §*c.  Co.,  50  New  York,  061. 


No.  4.  — STEEL   v.   THE   STATE   LINE   STEAMSHIP 
COMPANY. 

(1877.) 

No.  5.  —  TATTERSALL    v.  THE   NATIONAL   STEAMSHIP 

( !<  >MPANY. 

(1884.) 

RULE. 

In  a  bill  of  lading  (as  in  every  contract  to  carry  goods 
by  sea)  there  is  an  implied  warranty  that  the  vessel,  at 
starting,  is  seaworthy  for  the  voyage,  and  fit  for  the  pur- 
pose of  cariwing  the  goods. 

Steel  v.  The  State  Line  Steamship  Company. 

3  App.  Cas.  72-0.3  (s.  c.  37  L.  T.  333). 

Ship.  —  Bill  of  Lading.  —  Implied  Warranty  of  Seaworthiness. 

Action  by  indorsee  of  bill  of  lading  against  shipowners. 

The  bill  of  lading  excepted,  inter  alia,  "perils  of  the  seas  caused  by  negli- 
gence of  the  crew."  The  damage  took  place  (as  found  by  a  special  verdict) 
through  sea-water  coming  in  at  an  insufficiently  fastened  porthole. 

Held,  that  the  special  verdict  was  not  sufficient  to  determine  the  question 
of  liability.  For  it  did  not  appear  whether  the  ship  started  on  the  voyage 
with  the  ports  insufficiently  fastened,  in  which  case  there  would  have  been  a 
breach  of  the  implied  warranty  of  seaworthiness  at  starting,  or  whether  it 
took  place  by  the  negligence  of  the  crew  during  the  voyage,  in  which  case  it, 
might  come  within  the  exception.     New  trial  directed  accordingly. 

By  bill  of  lading  dated  at  New  York,  on  the  31st  of  [  72  ] 
August,  1875,.  it  appeared  that  upwards  of  15,400  bushels 
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of  wheat  were  shipped  "  in  good  order  and  condition  "  in  the  steam- 
ship called  the  State  of  Virginia  lying   in  the  port  of  New  York, 

and  bound  for  <  rlasgow. 
(f  73]         The  bill  of  Lading,  after  the  usual  stipulations   to  de- 
liver the  wheat  in  good  order  and  condition,  proceeded  a« 
follows  :  — 

••  Nui   accountable  for  Leakage,  breakage,  .  .  .  however  caused. 
\\>t   respon  ible  Foi   the  bursting  <<f  bags,  or  consequena 
therefrom,  or  For  an)  of  the  following  perils,  whether  arising  from 
the  negligence,  default,  or  error  in  judgment  of  the  pilot,  ma 
mariners,  engineers,  or  persons  in   the  service  of  the  ship,  01 
whose  acts  the  shipowner  is  Liable  or  otherwise:  namely,  rial 
craft  or  hulk,  or  transhipment,  explosion,  Lieat  01   fire  ;it  sea 
craft  or  bulk;  or  on  Bhore,  boilers,  steam,  <>r  machinery,  or  from  the 
consequence  of  an)  damage  or  injury  thereto,  however  such  dam- 
age ot  injur)  ma)  be  caused,  collision,  straining,  or  other  peril  of 
the  seas,  rivers,  navigation  or  land  transit,  ol   whatevei   natun 
kind  soever,  and  however  caused,  excepted. 

On  the  State  of  Virginia  arriving  at  Glasgow,  it  was  found 
that  the  wheat  had  been  damaged  by  sea  water  to  the  value  of 
£2793  I*.  &d.  The  respondents,  owners  of  the  StaU  V  finia, 
refused  to  pay  this  sum  to  the  appellants,  the  onerous  indorsees  of 
the  bill  of  lading;  contending  that   they  wen  from  all 

Liability  by  the  wording  of  the  bill  of  lading. 

The   case  was  heard   before    Lord    Young   and   n    jury  ou 
24th  of  January,  1877,  when  a   special  verdict  was  returned  as 
follows :  — 

'That,  through  the  negligence  of  some  of  the  crew,  one  of  the 
orlop  deck  ports  of  the  said  steamship  was  insufficiently  fastened, 
and  that  in  consequence  the  said  sea-water  was  thereby  admitted 
to  the  hold  after  the  shi]>  had  been  live  days  al  -  Find.  that,  as 

the  ship  was  loaded,  the  -aid  port  was  situated  about  a  foot  al 
the  water-line,  and  that  if  properly  fastened  by  means  of  the  screws 
thereto  attached,  the  said  port  would  have  been  watertight  through- 
out the  vovage.     Find,  that  the  said  sea-water  was  not  admitted  to 
the  hold  until  the  morning  of  the  6th  of  September,  ami  that 
the  first  seven  days  of  the  voyage  the  weather  encountered 
substantially  as  set   forth  in  the  mate's  log."' 

The  jury  reserved  to  the  Court  to  enter  \\\>  the  verdict  for  the 
pursuers  or  defenders,  as  the  Court  in  the  exercise  of  their  judg- 
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ment  should  determine.  The  Court  of  Session,  First  Division, 
entered  up  the  verdict  on  the  16th  of  March.  1877,  in  favour  of  the 
defenders,1  the  above  respondents. 

inst  this  decision  the  pursuers  appealed  to  the  House. 
Mr.  Benjamin,  Q.C.,  and  Mr.  Watkin  Williams,  Q.  C,  were  heard 
for  the  appellants,  contending  that  the  verdict  should  have  been 
entered  up  for  them,  because  the  respondents'  vessel  was  uot  when 
she  started  on  her  voyage  in  a  reasonably  lit  condition,  as 
'  i   garded   the   cargo  of  grain,   to  encounter  the  ordinary  [*74] 
Perils  of  a   voyage   from   New   York  to  Glasgow;  and  the 
damage  caused   to  the  appellants  was  caused  by  that   unfit] 
The  question  was,  Were  the  respondents  discharged  from  the  lia- 
bility  involved  by  the  vessel  leaving  New  York  with  a  port-hole 
insufficiently  fastened  ?     There  was   thrown  on  the   shipowner  a 
direct  obligation  to  supply  a  seaworthy  ship.     Gibson  v.  Small,  4 
II.  L  C.  298,  404.     The  Statt   of   Virginia,  owing  to  the  unfast- 
ened port-hole,  could  not  be  said  to  be  seaworthy.     The  extraordi- 
nary lull  of  Lading  might  have  protected  the  respondents,  provided 
the  ship  was  right  at  starting.     It  was  admitted  that  if  the  port- 
hole had  been  fastened  al  starting,  and  that  afterwards  one  of  the 
.    had  unfastened  it,  they  could  not  saj  that  they  would  have 

had  a  right  to  a  verdict.    The  negligence  occurred  before  the  g 1- 

were  on  board.     [I  <\'-<\  in  Gleadell  v.  Thomson,  56  New 

York  Rep.  1  '> 4.  thai  ex<  options  in  the  bill  of  lading  only  relate  to 
negligence  occurring  while  the  goods  were  on  the  vessel.  The 
clause  in  the  bill  of  lading  in  the  present  case  relating  to  negli- 
gence could  not  I"-  connected  with  the  clause  relating  to  perils  of 
the  sea.  A  responsibility  was  cast  upon  the  shipowner  to  furnish 
a  ship  tit  op  carry  the  cargo  the  charterers  had  undertaken  to  pul 
on  hoard.  Stanton  v.  Richardson,  L  EL,  7  C.  P  V-'\  ;  9  C.  P.  390; 
4."»  LJ.C.  P  78;  Daniels  v.  Harris,  I..  R.,  inc.  \\  j  ;  44  L  J.  < '. 
I'.  I.      In  every  contract  for  the  conveyance  of  merchandise  by  sea 

■  was,  in  the  absent f  express  provisions  t"  tin-  contrary,  an 

implied  warranty  by  tie'  shipowner  that  his  vessel  should  be  sea- 
worthy. Kopitoff  \.  Wilson,  1  Q.  II.  I  >.  377;  15  L  J.  Q.  B.  436. 
The  question  of  fact  whether  going  to  sea  with  thi>  port-hole  open 
was  going  to  sea  in  an  unsea worthy  condition  was  nol  found  by  the 
jury  .  but  the  jury  did  expressly  find  that  the  port-hole  had  been 
fficiently  fastened      The  damage  was  not  caused  by  a  peril  of 

Ith  Sei    s,  Y"l.  iv.  p.  I 
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the  sea,  but  by  unseaworthiness.     A  case  bearing  on  this  point 
Tin  Merchant   Trading  Company  v.  The  f  MaHn<    In 

ana  Company, 9  Q  B  596, in  which  case  the  jury 
the  leak  from  which  the  vessel  foundered  attributable  t<»  injur} 
.11  nl  violence  without, or  from  weakness  from  within  I  if  tin-  latt< 

was  unseaworthiness,     Although  the  important  facl 
|  •  7"' )    seaworthiness  was  not  found  by  '  the  jury,  yet  it  was  plain 

the  respondents  had  n<>t   fulfilled  their  contract,  thi 
having  delivered  the  wheat  in  good  condition. 

Mr.  Cohen,  Q.  C,  and  Mr.  Mathew,  for  th  dwitted 

that  there  mighl  nol  be  sufficient  mattei  before  tin-  House  to  come 
tn  ;i  decision;  bul  they  contended. that  no  breach  «»f  the  special 
bill  of  lading  had  been  committed.  The  shipowner  who  stipu- 
lated for  exemption  from  losses  by  perils  "t  the  sea  would  be 
liable  for  such  a  1"--  as  had  occurred  here,  when  caused  by 
the  negligence  of  the  crew,  if  there  was  no  i  n   i<» 

the  contrary;   but    here    there   was   an    expi  option    I 

liability.  There  was  a  distinction  between  contracts  of  insurance 
and  of  affreightment  :  Grillv.  Tl<>  General  fro  Com- 

pany, L.  R.,  M     P.  612;  3  C   !'   Ex    176,  p.  680,  ante.     As  to  the 

of  The  Merchant    Trading  Company  \ .  T  ■    Urn  >ersal  Ma 
I usii ,■" mi  Company, there  the  vessel  must  have  been  unseaworthy, 
as  she  sank   in  a   few  minutes  and  in  fine  weather.     It  was  quite 
different  in  this  case.     The  bill  of  lading  covered  risks  by  w 
exception,  some  of  which  might   occur  in  the  loading  of  the  i 
The  loss  here  was  occasioned,  either  by  a  peril  <>t  the  Bea,  or  from 
the  negligence  of  some  of  the  crew,  or  from  both  combined,  and 
from  all  these  the  respondents  were  excepted  from  liability  h> 
special  clauses  of  the  bill  of  lading.1 

Mr.  Cohen:  My   Lords,  my  learned  friend,  Mr.   Benjamin,  s 
that  after  the  opinion  expressed  by  your  Lordshi]  the  jury 

not    having   found  the  question   of   fact   as    to    seaworthii 
will  not  contend  that  he  can  be  entitled  to  a   judgment  on 
finding  of  the  jury  now  before  the  Hou 

The  following  opinions  were  deliv  red  by  the  Law  Peers:  — 

The  Lord  Chancellor  (Lord  Cairns):  — 

Mv  Lords,  your  Lordships  have  had  the  advantage  in  this 

1  The  following  cases  were  also  cited  pan  ..  7  Ex.  "07,  :.'l  L.  J.  Ex.  201  :  A 
at  the    W.w      Taubman   v.  Pacific  Steam      Wheeler,  L.  B.,  2  C.  P.  302,  36  L  .1   C  R 

Navigation  Company,  26  L.  T.  704  ;   Can  180. 
v.  Lancashire  and  Yorkshire  Railutty  I 
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_  and  interesting  argument  upon  points  which 
doubt  of  great  commercial  importance.     There  is  some   I  :  7G] 
difficulty  in    the  case  by  reason   of   the   course  which    it 

:i  in  the  Court  below;  but  I   think  when  your  Lordships 
.l-r  the  whole  of  t;  Ear  as    they  appear,  and  the 

•    which  you  have   heard,  there    cannot    be   much   doubt 
as  t  i    !:••   result  at   which   we  should  uow  arrive 

The  question  arises  upon  the  shipment  of  a  considerable  quantity 
of  wheat  at   New  York  in  one  of  th     -  Line  steamers.     The 

lit  appellant  the  indorsees   of  the  bill  of  lading;   but, 

li.iv,  I  to  the  provisions  of  the  Bills  of  Lading  Act,  18  &  1!> 

Vict.  c.  Ill,  s.  L,  the}  irous  indorsees,  and  they  stand  in  the 

position  of  the  original  shippers  ;  they  have  whatevei  right  of  action 
the  original  shippers  had.  and  I  may  speak  of  them  a-  if  in  point 
•  a'  i  had  been  the  shippers  of  the  wheat. 

Now,  my  Lord-,  on  the  shipment  of  the  wheat  a  bill  of  lading 
q;  and  I  will  in  the  first   pla  I   your  Lordships' at- 

tention to  that  bill  of  lading.  It  contains  an  affirmative  portion, 
and  also  a  portion  which  we  may  call  a  n  portion  or  rather 

a   portion  which   by  waj  eption   and   curtailment   of  some 

antecedent  liability,  created  by  the  earlier  part  of  the  hill  of  lading, 
endeavours  t"  protect  the  shipowners  from  certain  consequences. 
Th'-  affirmative  part  of  th.-  hill  of  lading  Btates  that  the  wheat  in 
question  "  ha-  been  shipped  in  good  order  and  condition,  and  is  to  he 
delivered  from  tin-  ship's  deck,  where  the  -hip's  responsibility  shall 

•    in  tin-  lik'-  g I  order  and  condition  at  the  port  of  Glasgow." 

It  i-  an  engagement,  therefore,  t"  carrj  and  deliver  at  a  certain 
in  this  kingdom  tin'  wheat  so  shipped.     What  is  th''  meaning 
of  th--  contract  created  by  those  words  supposing  they  stood  alone  ' 
1  think  there  cannot  be  any  reasonable  doubt  entertained  that  this 
i-  a  contract  which  not   merely  i  the  shipowner  to  deliver 

[roods  in  th'-  condition  mentioned,  hut  that   it  also  contain-  in 
repres  sntation  and  an  engagement  —  a  contract  — by  tin-  ship- 
owner that  the  ship  on  which  the  wheat  i-  placed  is  at   th'-  time 
of  it-  departure  reasonably  tit  for  accomplishing  the  service  which 
tin-  shipowner  ei  perform.     Reasonably  fit   t"  accomplish 

thai    service  th.-    -hip  cannot    1m-  unless   it   i-  seaworthy. 

B        eaworthy,"  m  I  do  not  desire  to  point  to  any  [■  77; 

technical  meaning  of  tin-  term,  hut  to  express  thai  the  ship 
should  he  in  a  condition  to  encounter  whatever  perils  of  the  sea 
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a  ship  of  that  kind,  and  laden  in  that  waj    may  be  fairl)  • 
tn  encounter  in  crossing  the  Atlantic      M\   Lords,  If  there  were  no 
authority   upon  the  question,  it   appears  to   me   that   it   would  l»- 
scarcely  possible  t"  arrive  at  any  othei  conclusion  than  that  this 
is  t In-  meaning  of  the  cont  ract 

I  took  the  liberty  "i  asking  the  learned  counsel  f"i  the  respond- 
ents whether  the)  were  prepared  to  saj  that  if  the  owner  of  gooda 

•' id  room  in  a  ship  of  this  kind,  and,  bringing  his  g I-  al 

side,  at  the  time  the  Bhip  was  ready  for  departure,  found  that  the 
ship  was  not  seaworthy,  he  could  not  refuse  the  fulfilment  of  his 
promise  \<>  put  ln^-  goods  on  board,  and  whether, on  the  other  hand, 
he  could  not  maintain  proceedings  against  the  owner  of  the  ship 
t'ni  not  having  accommodation  foi   hi  in  t  -h  i j  ■  that  was  fit 

to  cai  rj  them. 

I  did  not  understand  the  Learned  counsel  for  the  respondent 
be  able  to  Bay  that  that  was  not  the  relative  position  mier 

of  the  goods  and  the  shipowner;  that  on  the  one  hand  the  owner 
nf  the  goods  was  not  entitled  to  refuse  to  pul   his  goods  on  b 
and  "ii  the  other  hand  the  owner  of  the  Bhip  «li<l  not  incur  liability 
by  not  having  a  Bhip  lit   to  fulfil  tin-  engagement   he  had  enl 
int  i.     But,  my  Lords  it'  that  is  bo,  it  must   be  from  this,  and  only 
from  this,  that  in  a  contract  of  this  kind  there  is  implied  an  en- 
gagement that  the  ship  shall  be  reasonably  tit  foi  rming  the 
service  which  she  undertakes.     In  principle  I  think  there  can  be 
no  doubt  that  this  would  be  the  meaning                    tract;  but  it 
appears  to  me  that  the  question  is  really  concluded  by  authority. 
It  is  sufficient  to  refer  to  the  case  of  Lyon  v.  Mells,  in  the  Court  of 
Queen's  Bench  during  the  time  of  Lord  Ellenbokough  i 
7  \\.  \\.  726;   No.  3,  "Carrier,''  5   R:  C),  and  to  the  very  si 
ami  extremely  well  considered  expression   of  the  law  which  fell 
from  the  late  Lord  Wensleydale  when  he  was  a  Judge  of  the  Court 
of  Exchequer,  and  was  advising  your  Lordship's  House  in  the 
of  Gibson  v.  Small,4  II.  L  < '. 

My  Lords,  that  being,  as   I  submit  to  your  Lordships,  tl 
of  the  earlier  part  of  the  bill  of  lading,  it  then  1 
[*78]    material  *  to  consider  what  is  the  effect  of  the  1. 

the  qualified  or  exceptional  part  of  the  bill  of  lading.  It  i> 
not  very  happily  expressed  as  regards  its  grammar  and  the  collo- 
cation ;  but  I  will  assume  in  favour  of  the  respondents  that  every- 
thing which  is  mentioned  between  the  words  "  not  responsible  " 
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and  the  word  "  e  ■■  is  meant  to  be  matter  in  respect  of  which 

there  is  to  be  no  liability  on  the  part  of  the  shipowner.  But,  look- 
ing at  all  that  is  mentioned  between  those  two  termini  in  the  bill 
of  lading,  it  appears  to  me  that  everything  which  is  mentioned  is 
matter  subsequent  to  the  sailing  of  the  ship  with  the  goods  on  hoard. 
There  is  mentioned  there  the  bursting  of  bags,  "the  following 
perils,"  "  risks  of  craft  or  hulk,"  which  was  found  by  the  verdict, 
which  I  Bhall  afterwards  have  t"  refer  to,  not  to  mean  the  risk  of 
the  ship  herself  :  "  Transhipment,  explosion,  heat,  or  fire  at  sea,  in 
craft  <>r  hulk,  or  on  shore,  boilers,  steam,  or  machinery,  or  from 
the  consequences  of  any  damage  or  injury  thereto,  howsoever  such 
damage  or  injury  may  be  caused,  collision,  b training,  or  other  peri] 
of  thi  rivers,  navigation  or  land  transit, of  whatever  nature  or 

kind  Boever,  and  however  cai  epted." 

\!  .  I. "ids,  the  only  attempt  to  give  to  any  of  these  word-  a 
meaning  which  would  refer  them  to  what  happened  antecedent  to 
or  at  the  tine'  of  the  departure  of  the  ship,  was  to  construe  the 
word-  "peril  of  the  seas"  'howsoever  caused"  so  .1-  to  make  them 
point  to  unseaworthiness  ending  in  a  loss  at  sea  But  it  appears 
to  me  obvious  that  what  is  here  referred  to  .1-  peril  of  the  3ea 
as  described, something  which  happens  on  the  transit,  whether  land 
1  transit,  ^\i<\  thai  of  course  does  not  commence  until  the  ship 
-  the  port  Therefore  it'  it  be  the  case,  as  I  submit  to  your 
Lordships  it  is,  that  there  ia  in  the  earlier  pari  of  the  bill  of  lading 
an  engagement  that  the  ship  shall  he  reasonably  lit  to  perform 
the  Bervice  which  she  undertakes,  there  is  in  my  opinion  noth- 
ing in  the  later  pari  of  the  bill  of  Lading  which  qualifies  thai 
engagement 

Now,  my  Lords,  that  being  the  view  of  the  construction  of  the 
bill  of  lading  which  1  shall  submit  to  your  Lordships,  lei  me  pro- 
ceed to  apply  il  to  what  is  found  to  hav icurred  in  the  present 

With   regard  to  the  pleadings,  there  is  a  statement   in  the 
5th  article  of  the  appellant's  condescendence  thai  "  when  the  v< 
New   Y"rk  she  was  not   in  a   Beaworthy  condition  in 
pect  that  one  of  her  Bide  port-  was  open,  or,  at   I  79] 

not  sufficiently  secured  ot  fastened  to  prevenl  the  influx  of 

r  into  the  hold  ;  and  the  said  porl  was  allowed  to  remain  open 
or  inse.urely  fastened  through  the  gross  carelessness  of  those  in 
charge  of  the  vessel,  and  the  resull  was  thai  water  flowed  into  the 
hold  through  the  said  port,  and  bo  little  care  wae  taken  of  the 
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o  thai  there  were  aboul  fifteen  feet  of  water  in  the  1m>1<1  bi 
the  facl  of  the  leakage  was  discovered." 

It  is  the  damage  done  to  the  wheat  in  consequence  of  this  influx 
ofwaterwhich  forms  the  subject  of  complaint  in  the  action.  There 
is  ;i  denial  to  that,  but  it  is  explained  that  on  the  6th  of  Septem- 
ber, when  the  ship  was  about  ll1111  miles  from  New  York,  one  of 
her  side  ports  was  burst  open  to  some  extent  by  the  hea^  . 
which  she  encountered,  and  water  flowed  into  the  hold  through 
said  port.  My  Lords,  that  will  show  yum-  Lordships  sufficiently 
the  character  of  the  allegation  on  the  one  side  and  on  the  other  on 
that  point,  and  to  that  I  may  add  in  the  statement  on  the  part 
of  the  defender  it  is  said,  "When  the  said  vessel  sailed  from  New 
York  on  the  said  voyage,  she  was  seaworthy,"  and  to  that  there  is 
a  denial  thai  the  "  vessel ""  was  seaworthy  when  she  sailed  from 
New  York."  There  is  one  other  statement  to  which  I  will  refer 
in  the  condescendence,  but  upon  tin-  general  averment  and  denial. 
the  first  plea  in  law  t'<>r  the  pursuers  before  tin-  additional  j 
was  this:  "Tin'  pursuers,  having  sustained  1"--  and  damage  to  the 
extent  foresaid,  through  tie-  unseaworthiness  of  tin-  defenders' 
vessel,  and  the  failure  of  the  defenders  to  fulfil  the  said  contract 
of  carriage  and  safe  custody,are  entitled  t"  decree  for  the  sum  sued 
for,  with  interest  ami  expensi 

My  Lords,  the  ease  came  on  for  a  jury  trial  in  Scotland,  and  the 
jury  found  on  the  issue,  which  1  need  not  refer  to  particularly,  a 
special  verdict;  and  that  special  verdict  finds,  first, the  shipment  of 
the  wheat  "  'to  be  conveyed,'  in  terms  of  the  bill  of  lading  set  out 
in  the  schedule;  finds  then  that  the  wheat  was  carried  to  (ilas- 
gow,  and  delivered  to  the  pursuers,  who  are  onerous  indorse';.-  of 
the  bill  of  lading;  then  finds  that  when  delivered  it  was  not  in 
the  like  good  order  and  condition  in  which  it  was  shipped."  Then 
it  finds  as  follow- :  "That  through  the  negligence  of  some  of  the 
crew  one  of  the  orlop  deck  ports  of  the  said  steamship  was  ins 
ciently  fastened,  and  that  in  consequence  the  said  s 
thereby  admitted  to  the  hold  after  the  ship  had  been  five  days 

sea.  Find,  that,  as  the  ship  was  loaded,  the  said  port  was 
[*  SO]    situated    about  a   *  foot  above  the  water-line,  and  th 

properly  fastened  by  means  of  the  screws  thereto  attached, 
the  said  port  would  have  been  watertight  throughout  the  voy- 
age. Find,  that  the  said  sea-water  was  not  admitted  to  the  hold 
until  the  morning  of  the  6th  September,  and  that  for  the  first  seven 
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days  of  the  voyage  the  weather  encountered  was  substantially  as 
Forth  in  the  mate's  log,"  which  fo'rms  part  of  the  process.     And 
then  it  finds  that  if  there  is  damage  to  be  recovered  it  is  of  a  cer- 
tain amount. 

Now,  my  Lords,  Looking  to  this  special  verdict,  and  looking  to 
that  alone,  for  the  facts  with  which  we  have  to  deal,  it  appears  t<> 
me  that  it'  our  attention  was  confined  merely  to  thai  special  verdict 
there  would  l>e  very  great  incertitude  and  ambiguity  as  to  what 
the  facts  really  were.  There  is  mention  of  a  port-hole  which  at  the 
time  the  ship  sailed  was  a  foot  above  the  water-line.  It  is  stated 
that  there  were  screw-  attached  to  lie-  port-hole  by  which  it  could 
he  fastened,  and  that  when  fastened  by  means  of  those  screws,  the 
ship  would  have  been  watertight  throughout  the  voyage.  It  is 
found  that  the  port-hole  was  insufficiently  fastened,  hut  when  and 
at  what  time  is  not  stated  in  the  special  verdict.  Consistently 
witli  this  special  verdict  it  may  well  have  been  that  either  of  two 
states  of  things  occurred,  Consistently  with  this  verdict  it  might 
have  been  that  there  was  no  want  of  fastening  tic  port-hole  when 
tic  ship  sailed,  that  the  port-hole  may  have  been  unfastened  after- 
wards for  any  ['articular  purpose,  and  then  left  insufficiently 
ned,  ami  that  all  this  occurred  in  the  course  of  the  voyage 
through  the  negligence  of  one  of  the  sailors-;  and  if  so,  probably 
that  would  be  a  matter  which  would  he  covered  by  the  exceptions 
in  the  hill  of  lading  as  a  case  of  negligence  occurring  during  the 
transit  of  the  goods.  Or  it  maybe  that,  if  the  port-hole  (still 
looking  at  this  verdict  alone)  was  unfastened  at  the  time  of  the 
sailing  of  the  ship,  the  port-hole  may  have  been  so  situated  and 
the  access  to  th  •  port-hole  such  as  that  at  any  moment,  in  prospect 
of  any  change  of  weather,  the  port-hole  could  have  been  imme- 
diately fastened  ;  and  that  the  ship  at  the  time  of  her  departure 
was  perfectly  tree  from  any  charge  of  not  being  adequate  for  the 
performance  of  tic  voyage  which  she  had  undertaken.  On  the 
other  hand,  there  is  a  passage  in  the  condescendence,  which  if  it 
could  hi;  taken  along  with  the  special  verdict  might  raise  at  all 
event.-  a  suspicion,  which  in  various  minds  might  be  more  or  less 
strong,  that  the  state  of  things  with  reference  to  this  port- 
hole at  '  tic  time  the  ship  sailed  was  such  as  that  the  state  [*81] 
of  the  port-hole  constituted  a  degree  of  unseaworthiness 
which  could  ict  al  any  moment,  without  considerable  trouble, 
I ii   'jot    rid   of 


706  BILL   OF    LADING. 


No.  4.  —  Steel  v.  The  State  Line  Steamship  Co.,  3  App.  Cas.  81. 

My  Lords,  the  passage  to  which  I  refer  is  this.  In  the  conde- 
scendence on  behalf  of  the  'defenders  in  the  action  in  the  6th 
number  it  is  said  :  — 

"  It  was  the  duty  of  the  master  and  company  of  the  vessel  to  Bee 
that  the  said  port  was  properly  fastened  before  the  voyage  began, 
and  that  it  was  not  interfered  with  thereafter.  The  defenders  have 
made  every  inquiry,  but  have  been  hitherto  unable  to  discover  the. 
cause  of  the  said  side-port  not  resisting  the  pressure  of  the  seas.  The 
defenders'  information  is,  and  they  aver,  that  the  master  and  crew 
of  said  steamer  did  use  reasonable  care  to  secure  and  keep  secure 
said  side-port,  notwithstanding  which,  or  from  the  negligence, 
default,  or  error  in  judgment  of  the  master,  mariners,  or  other 
persons  in  the  service  of  the  ship'-eniployed  in  the  stowage  of  the 
cargo  at  New  York,  for  whom  the  defenders  in  the  absence  of 
stipulation  to  the  contrary  would  be  responsible,  the  particular 
person  in  fault  being  to  the  defenders  unknown,  the  port  before 
mentioned  in  the  course  of  the  voyage,  from  the  perils  of  the  sea  or 
navigation,  was  burst  partly  open  as  before  mentioned,  and  the 
damage  alleged  by  the  pursuers  happened  to  the  wheat." 

And  then  follows  this  statement :  — 

"After  the  cargo  was  loaded  the  inside  face  of  the  said  port 
could  not  be  seen  or  got  at  without  taking  out  the  cargo." 

Now,  my  Lords,  whether  the  ship  at  the  time  she  left  New  York 
was  or  was  not  in  a  condition  fit  to  perform  the  service  which  she 
had  undertaken  with  reference  to  these  goods,  —  whether  she  was 
or  was  not  "seaworthy"  in  the  sense  in  which  I  have  used  that 
term,  was  a  question  of  fact,  and  in  the  view  which  I  have  taken  of 
the  construction  of  the  bill  of  lading,  it  was  a  question  of  fact  which 
lies  at  the  very  root  of  this  case.  But  your  Lordships  do  not  find 
in  the  special  verdict,  as  I  read  it,  any  answer  whatever  to  that 
question  of  fact.  And,  my  Lords,  although  the  Court  in  Scotland 
thought  themselves  able  to  apply  the  verdict  and  to  enter  upon  it 
a  judgment  for  the  defenders,  and  although  the  appellants  in  the 
first  instance  asked  your  Lordships  here  to  reverse  that  judgment 
and  to  enter  a  judgment  for  them,  I  think  it  has  come  to  be 
admitted  in  argument  on  both  sides,  that  if  the  construction  of 
the  bill  of  lading  be  such  as  I  have  submitted  to  your  Lordships 
it  is,  there  is  not  here  now  any  finding  upon  the  question  of 
fact  whether  the  ship  was  or  was  not  seaworthy  upon  which 
judgment  can  be  entered  either  way.     Therefore  I  fear,  although 
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*  I  regret  the  result,  that   nothing  can   be    done  by  your  [*  82] 
Lordships    now  but   to   remit   this  case    to    the  Court  of 
Session  in  Scotland,  and  to  direct  that  a  new  trial  shall  be  had. 

On  the  occasion  of  that  new  trial  it  appears  to  me  that  it  will  be 
the  duty  of  the  learned  Judge  who  conducts  it  to  obtain  from  the 
jury  an  answer  to  this  question  of  fact,  to  direct  the  jury's  atten- 
tion to  those  circumstances  to  which  I  have  referred,  and  to  what- 
ever evidence  may  be  given  with  reference  to  those  circumstances, 
and  to  obtain  from  the  jury  an  expression  of  opinion  as  to  whether 
the  ship  at  the  time  she  left  New  York  was  seaworthy  in  the  sense 
in  which  I  have  used  the  term ;  of  course  in  arriving  at  that  con- 
clusion the  precise  and  accurate  consideration  of  the  state  of  this 
port  will  become  very  material.  It  may,  on  the  one  hand,  be  that 
the  port,  if  open  when  she  left  New  York,  was  not  occasioning  any 
danger  whatever  to  the  ship  so  long  as  calm  or  moderate  weather 
prevailed,  and  it  may  be  that  the  port  was  so  circumstanced  that., 
upon  any  approaching  change  of  weather,  it  might  immediately 
have  been  closed  and  fastened  down;  or  it  may  be,  on  the  other 
hand,  that  the  cargo  was  so  loaded  that,  the  fastenings  of  the  port 
being  from  the  inside,  those  fastenings  were  covered  over  by  the 
caigo  and  rendered  inaccessible,  or  rendered  at  all  events  inacces- 
sible without  such  a  removal  or  change  of  the  cargo  as  would 
occupy  a  considerable  time,  and  could  not  conveniently  take  place 
when  the  ship  was  at  sea.  Those  are  questions  to  which  the  atten- 
tion of  the  jury  should  be  directed  in  order  that  they  may  say,  aftei 
considering  those  matters,  whether  the  ship  at  the  time  she  left  was 
in  fact  in  a  condition  reasonably  to  perform  the  service  of  the  con- 
veyance of  these  goods  without  danger. 

My  Lords,  the  judgment  of  the  Court  of  Session  has  been  a 
unanimous  judgment,  but  I  do  not  see  that  in  point  of  fact  there 
was  any  opinion  expressed  by  the  learned  Judges  in  that  judgment 
which  is  at  variance  with  the  law  as  I  understand  it,  and  as  I  have 
endeavoured  to  submit  it  to  your  Lordships.  What  T  mean  is  this  : 
I  do  not  understand  that  any  of  those  learned  Judges  would  have 
said  that  if  the  question  is,  what  is  the  construction  of  the  affirma- 
tive part  of  this  bill  of  lading,  they  would  have  placed  that  con- 
struction on  any  other  footing  than  I  have  endeavoured  to  place  it. 
But  what  it  appears  to  me  was  the  error,  if  I  may  respect- 
fully *  say  so,  of  those  very  learned  persons  was  this,  that  [*  83] 
although  at  one  part  of  the  judgment  they  appear  to  recog- 
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niae  the  construction  which  I  have  mentioned  of  the  earliei  part 
of  the  bill  of  Lading,  they  seem  afterwards  to  have  been  entirely 
occupied  with  the  other  part  of  the  bill  of  lading  with  the 
exceptions  in  it  —  and    to    hi  imed    that    those   except 

would  be  sufficient  to  wipe  oul  or  destroy  what  was  the  stipulation 
in  the  earlier  part  of  i he  bill  of  lading. 

My  Lords,  I  ?ay  that  for  this  reason  I  find  that  the  Lord  Phi 
m:\i    in  the  earlier  pari  of  his  judgment,1  expressed  himself  thus  : 

"I  think  it  is  conceded  on  the  part  of  the  shipowners,  the 
defenders  here,  that   the  object   of  this  clause  wa  ive  them 

from  all  liability  implied  iu  the  obligation  to  deliver  in   Li 
order  and  condition,  except  b  Liability  which  might  arise  from  the 
unseaworthiness  of  the  vessel.     It  the}  provided  ;i  seaworthy  Bhip, 
tight,  staunch,  and  Btrong,  well-manned  and  equipped  for  thi 
riage  of  goods,  they  Bay  that,  in  consequence  of   th<-  manner  in 
in  which  the  clause  of  excepted  risk  nceived,  thej 

from  all  other  liability." 

I  understand  the  Lord  President  to  recognise  and  to  appro\ 
that  which  he  calls  a  concession  in  argument  on  the  part  of  the 
shipowners,  and  I  understand  it  to  be  a  statement  by  the  Lord 
President  that  the  shipowners  were  bound  to  provide  a  "sea- 
worthy ship,  tight,  staunch,  and  strong,  well-manned  and  equipped 
for  tlic  carriage  of  goods." 

And,  my  Lords,  that  is  simply  tip-  proposition  which  I  have 
submitted  to  your  Lordships  to  be  correct  in  point  of  law.  I  do 
not  understand  thai  any  of  the  learned  Judges  differed  from  that 
proposition,  and  I  again  say  it  appears  to  me  that  the  only  mis 
riage  which  took  place  was  that,  having  so  laid  down  their  view  of 
the  law,  they  did  not  apply  it  correctly  with  reference  to  the  verdict 
which  they  had  before  them  and  with  reference  to  th  tions 

in  the  bill  of  lading. 

My  Lord-,  I  submit  therefore  to  your  Lordships  that  this  appeal 
must  be  allowed  to  the  extent  of  reversing  the  interlocutor  of  the 
Court  of  Session  and  remitting  the  case  with  a  declaration  that 

there  ought  to  be  a  new  trial  of  the  case. 
[*84]     *Lord  O'Hagan:  — 

My  Lord-.  I  completely  concur  in  the  observations  of  my 
noble  and  learned  friend,  and  I  do  not  desire  to  add  anything  to 
the  precise  and  lucid  words  in  which  he  has  conveyed  the  conclu 
1  Scotch  Cases,  4th  Series,  Vol.  IV   p.  659 


K.   C  VOL.  IV.]       SECT.  1.  —  BILL   OF    LADING    AS    A    CONTRACT.  70'.' 

No.  4.  —  Steel  v.  The  State  Line  Steamship  Co..  3  App.  Cas.  84,  85. 

sions  at  which  1  believe  your  Lordships  have  arrived.  Those  con- 
clusions result  in  keeping  this  case  still  pending,  h  will  have  to 
go  before  a  Judge  and  a  jury;  and  I  think  it  more  fitting  and 
becoming  in  such  circumstances  not  to  anticipate  or  affect  the  in- 
quiry by  any  unnecessary  words. 

I  shall  only  say  that  I  entirely  concur  in  the  view  that  a  ship- 
owner who  accepts  g Is  which  he  is  to  deliver  in  good  order  and 

en  Lition,  impliedly  contracts  to  perform  the  voyage  in  a  ship 
which  is  seaworthy.  The  most  persuasive  reason,  and  the  mosl 
conclusive  authority,  combine  t<>  establish  that  which  appears  to 
me  to  be  a  very  plain  proposition.  In  the  second  place,  I  have  no 
dot  bt  myself  that  the  words  of  exception  which  are  contained  in 
the  bill  of  lading  in  no  degree  denude  the  shipowner  in  this 
from  the  liability  so  created.  There  remains  a  question  of  fact, 
which  is  not  in  any  decisive  "r  unequivocal  way  determined  by  the 
sp.-cial  verdict  in  this  case.     It  is,  therefore,  unfortunately  n 

that  the  case  should  go  back,  and   I  entirely  approve  of  the 
proposal  made  by  my  noble  and  learned  friend. 

L  >rd  Sblborne  :  — 

My  Lords,  1  entire)  with  my  noble  and  learned  friends 

wh »  have  preceded  me  as  to  the  law  to  be  applied  to  this  case,  and 
-  to  the  construction  of  the  bill  of  lading. 

It  was  d  by  Mr  Mathew  in  his  able  argument,  that  the 

bill  of  lading  covered  risks  by  way  of  exception,  some  of  which 
might   occur  during  the  loading  of  the  cargo  on  board  and  the 
stowing  of  it  in  the  Bhip.     I  cannot  agree  to  thai  construction.     It 
to  me  to  be  clear  on  the  face  of  the  bill  of  lading  thai  it 
represents  the  goods  as  already  shipped.     It  is  given  in  duplicate 
in  the  ordinary  course,  ami   I  also  find  that  it  is  expressly  stated 
by  the  pursuers  in  their  condescendence  that  the  wheat  had  be<  ti 
loaded   on   board   the  ship   before   and  on   the   day   which    is   the 
daie  of  the  bill  of  lading.     I  therefore  unite  agree  that  all 
*  the  perils  which  are  excepted  are  perils  subsequent  to  the 
loading  of  the  wheat  on  hoard  the  ship,  and  that  they  are 
capable  of,  and  ought  to  receive,  a  construction,  not  nullifying  and 
destroying  the  implied  obligation  of  the  shipowner  t<>  provide  a  ship 
proper  for  the  performance  of  the  duty  which  he  has  undertaken. 

My  Lords,  I  -   to  the  course  which  it  is  necessary 

fur  your  Lordshi]  and  in  tl  men!  which  has  been 

made  of    the  nature  of   the  questions  which  will  have  to  be  in- 
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vestigated  when  the  new  jury  trial  takes  place.  <  )f  course 
nothing  that  is  said  or  done  by  your  Lordships  now  will  preclude 
the  examination  of  the  case  upon  the  evidence  at  the  new  trial 
upon  the  substance  of  it.  No  words  which  may  have  been  uttered 
by  my  noble  and  learned  friends,  or  I  think  by  any  of  your  Lord- 
ships, were  intended  or  can  be  taken  to  indicate  any  foregone 
conclusion  as  to  facts  not  now  before  us.  But  we  all  agree  that, 
looking  to  the  issues  raised,  and  to  the  nature  of  the  special  ver- 
dict, those  things  are  not  found  by  the  special  verdict  which  are 
necessary  for  the  satisfactory  determination  of  the  case. 

My  Lords,  my  noble  and  learned  friend  on  the  woolsack  has 
submitted  his  views  of  the  opinions  given  in  the  Court  of  Session. 
I  must  own  mine  is  upon  that  point  not  precisely  the  same  with 
that  of  my  noble  and  learned  friend.  It  seems  to  me  from  the 
language,  particularly  of  the  Lord  PRESIDENT  and  of  Lord  Shaxd, 
that  the  course  which  the  case  really  took  in  the  Court  of  Session 
was  this.  Tt  was  assumed  by  those  learned  Lords,  and  I  should 
think  by  all  the  Lords,  that  the  contract  of  the  shipowner  was  to 
provide  "  a  seaworthy  ship,  tight,  staunch,  and  strong,  well-manned 
and'equipped  for  the  carriage  of  the  goods,"  and  that  if  he  did  not 
do  that  there  was  nothing  (I  should  so  read  the  judgments)  in  the 
exceptions  in  the  bill  of  lading  to  relieve  him  from  that  liability. 
But  what  I  should  myself  collect  is,  that  the  learned  Judges, 
applying  themselves  to  the  special  verdict  alone,  and  dealing  with 
the  case  as  if  they  had  nothing  to  do  but  necessarily  to  enter  a 
judgment  for  the  one  party  or  the  other,  found  .the  special  verdict 
to  be  insufficient  to  raise- a  case  of  anything  more  than  negligence, 
default,  or  error  in  judgment  on  the  part  of  the  pilot,  master,  or 
persons  in  the  service  of  the  ship  ;  and,  as  consistently  with  the 

special  verdict,   that  might  have  been  during  the  course 
[*86]     of  the  *  voyage,  and  was  not  found   otherwise,  I  should 

conjecture  that  the  learned  lords  thought  that  the  onus 
probandi  upon  that  point  lay  with  the  pursuers  and  not  upon  the 
defenders  ;  and  on  that  ground  entered  the  judgment  in  the  de- 
fenders' favour.  Of  course,  my  Lords,  T  agree  with  what  has  been 
said  that  that  is  not  a  satisfactory  or  a  proper  way  of  dealing  with 
the  case,  where  the  special  verdict  does  not  really  find  the  material 
fact  upon  which  the  whole  question  turns. 
Lord  Blackburn  :  — 
My  Lords,  I  entirely  agree  in  the  course  which  is  proposed  lobe 
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taken,  of  sending  the  case  down  for  a  new  trial,  on  the  ground  that 
this  special  verdict  does  not  really  find  the  cardinal  fact  upon 
which  it  depends  whether  the  judgment  ought  to  be  for  the 
respondents  or  for  the  appellants. 

I  take  it,  my  Lords,  to  be  quite  clear,  both  in  England  and  in 
Scotland,  that  where  there  is  a  contract  to  carry  goods  in  a  ship, 
whether  that  contract  is  in  the  shape  of  a  bill  of  lading,  or  any 
other  form,  there  is  a  duty  on  the  part  of  the  person  who  furnishes 
or  supplies  that  ship,  or  that  ship's  room,  unless  something  be 
stipulated  which  should  prevent  it,  that  the  ship  shall  be  fit  for 
its  purpose.  That  is  generally  expressed  by  saying  that  it  shall 
be  seaworthy  ;  and  I  think  also  in  marine  contracts,  contracts  for 
sea-carriage,  that  is  what  is  properly  called  a  li  warranty,"  not 
merely  that  they  should  do  their  best  to  make  the  ship  fit,  but 
that  the  ship  should  really  be  fit.  I  think  it  is  impossible  to  read 
the  opinion  of  Lord  Texterdex,  as  early  as  the  first  edition  of 
Abbott  on  Shipping,  at  the  very  beginning  of  this  century,  of 
Lord  Ellen  borough,  following  him,  and  of  Baron  Parke,  also, 
in  the  case  of  Gibson  v.  Small,  without  seeing  that  these  three 
great  masters  of  marine  law  all  concurred  in  that ;  and  their 
opinions  are  spread  over  a  period  of  about  forty  or  fifty  years. 
I  think  therefore,  that  it  may  be  fairly  said  that  it  is  clear  that 
there  is  such  a  warranty  or  such  an  obligation  in  the  case  of  a 
contract  to  carry  on  board  ship. 

In  the  case  of  Readhead  v.  The  Midland  Railway  Company, 
L.  R.,  4  Q.  B.  379  ;  38  L.  J.  Q.  B.  169  ;  No.  13  <:  Carrier,"  5  R.  ('., 
which  was  the  case  of  a  contract  to  carry  passengers  upon 
land,  *  there  had  been  a  good  deal  of  reasoning  in  the  [*  87] 
Exchequer  Chamber  to  the  effect  that  the  obligation  there 
was  not  to  furnish  a  carriage  which  was  absolutely  perfect  or  land- 
worthy,  but  only  to  furnish  a  carriage  which  was  fit  as  far  as  they 
could  reasonably  make  it,  which  is  a  different  kind  of  contract  from 
what  is  now  supposed.  In  the  case  of  Kopitoff  v.  Wilson,  where  I 
had  directed  the  jury  that  there  was  an  obligation,  I  did  certainly 
conceive  the  law  to  be,  that  the  shipowner  in  such  a  case  warranted 
the  fitness  of  his  ship  when  she  sailed,  and  not  merely  that  he  had 
loyally,  honestly,  and  bona  fide  endeavoured  to  make  her  fit.  The 
Court,  when  it  came  to  be  considered,  had  to  see  whether  that  did 
not  clash  with  the  reasoning  in  Readhead  v.  The  Midland  Railway 
Company,  and  we  all    agreed    that    it  was  immaterial  to  decide 
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whether  ii  did  or  nfit,  because  there  was  nothing  in  thai  ca 
raise  the  question  whether  it  waa  an  absolute  warranty  oi  merely 
a  duty  i'>  furnish  n  a  fai  ■<  could  properly  I"-  done.  NTor,  in 
truth,  do  I  think  that  here  that  question  would  in  all  probability 
really  arise,  foi  here  if  there  was  such  a  defect  as  would  make  the 
ship  not  reasonably  lit  to  carry  the  wheat  across  the  Atlantic, 
there  can  be  no  doubt  thai  it  must  have  been  owing  to  negligence 
mi  the  part  of  the  shipowners  or  Borne  of  their  servants  and  cannot 
be  aid  to  have  arisen  from  that  kind  of  latent  defect  which  no 
prudence  or  skill  could  perceive. 

Now,  my  Lords,  taking  that  to  be  bo,  ii  us  31  ttled  that  in  a  con- 
tract where  there  are  excepted  clauses,  a  contract  to  carry  the 
goods  except  the  perils  of  the  seas,  ami  except  breakage  and 
except  leakage,  it  has  been  decided  both  in  England  and  Scotland, 
that  there  -'ill  remains  a  duty  upon  the  shipowner,  h"t  merely  to 

•  any  the  g Is  it'  not   prevented  by  the  excepted  perils,  but  also 

thai   he  and  his  servants  shall  use  due  care  and  skill  about  c 
ing  tlif  goods  and  shall  nol   be  negligent     That  has  hen  di 
mined  in  several  cases,  of  which  Phillips  v.  Clark,  2  C.  B.  '  X    3.) 
1 56  :  26  L.  J.  < '.  P.  1 68,  1-  the  leading  one,  and  that  decision  has 
followed  in  many  cases.     [nth<  ssy.T/u  Leith  and  Amster- 

dam Shipping  Company,  5  Macph.  988 ;  39  Scot.  Jur.  546,  decided 

in  Scotland,  the  same  thing  Beems  to  have  1 n  determined, 

[  *  88  ]  •  namely,  that  where  there  is  such  an  exception  if  the  ship- 
owner or  his  servant-  are  guilty  of  negligence  producing 
the  misfortune,  they  are  liable  on  that  account.  I  think  in. 
that  the  proper  and  right  way  of  enunciating  it  would  be,  in  such 
a  case,  to  say  if  owing  to  the  negligence  of  the  crew  the  ship  sinks 
while  at  sea.  although  the  things  perish  by  a  peril  of  the  sea,  still 
inasmuch  as  it  was  the  negligence  of  the  shipownerand  his  servants 
that  led  to  it.  they  cannot  avail  themselves  of  the  exception.  It 
matters  not  whether  that  would  be  the  right  mode  of  expressing  it 
or  not,  that  is  clearly  established.  They  may  protect  themselves 
against  that,  and  they  do  so  in  many  cas.--.  by  saying,  tie 
are  to  be  excepted,  whether  caused    by  neglig  »f    the  ship's 

crew,   or  the  shipowner's  servants,  or  not.     When  they  do  so,  of 
course  that   no  longer  applies. 

My  Lords.  I  think  that  exactly  the  same  considerations  would 
arise  here  as  to  the  implied  duty  —  the  duty  which,  though  not 
expressly  mentioned,  arises  by  implication  of  law  — -on  the  part  of 
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shipowner  to  furnish  a  ship  really  tit  for  the  purpose.  If  that 
duty  La  neglected,  as  in  the  case  of  Kopitoff  v.  Wilson,  or  as  in  the 
as  it  is  alleged,  —  I  do  not  say  that  it  is  so,  be<  ause  thai 
is  a  point  not  yet  determined,  —  the  shipowner  is  liable.  If.  as  is 
alleged  here,  a  port  gives  way  and  the  seas  come  in  and  wet  the 
wheat,  and  if  it  i-  a  consequence  of  the  -hip  having  started  unfit 
that  that  mischief  is  produced,  it  seems  to  me  to  be  exactly  like 
the  case  of  Phillips  v.  Clark,  where  negligence,  not  provided  for 
by  the  contract,  occasioned  the  breakage  or  the  leakage,  which  it 
was  -aid  was  an  exception,  but  which  the  Court  determined  was  not 
an  exception  of  which  tin;  shipowners  could  avail  themselves,  see- 
ing that  it  was  brought  about  by  their  negligence.  So  here  1  think 
that  if  this  failure  to  make  tin-  ship  tit  for  the  voyage,  if  she 
really  was  unlit,  did  exist,  then  the  loss  produced  immediately  by 
that,  though  itself  a  peril  of   thi  which  would    have  been 

pted,  i-    nevertheless    a    thing    for    which  the    shipowner  is 
liable,    unless    by  the    terms    of    his    contract    h  provided 

inst  it. 

Now,  my  Lords   I   perfectly  agree  with  what  has  been  said  by 
the  noble  and  learned  Lords  who  ha>  \\  addressed 

you  on  '  the  construction  of  this  contract,  that  it  doe-  not  [*  89] 
provide  at  all  for  this  f  an   unseaworthy  ship  pro- 

ducing the  mischief.  The  shipowners  might  have  stipulated,  if 
they  had  pleased  (1  know  no  law   that  would  hinder  them).     We 

will  take  the  g Is  on  board,  but  we  shall  not       i        risible  at  all. 

though  our  ship  i-  ever  so  unseaworthy;  look  out  for  yourselves; 
if  we  put  them  on  hoard  a  rotten  ship,  that  i-  your  look-out;  you 
shall  not  have  any  remedy  against  us  if  we  do.  1  saj  they  might 
have  so  contracted,  and  perhaps  in  some  cases  they  may  actually 

•ntract.      I  do  not   know.     Or  the   shipowner  might,  and  thai 
would  have  beeu  more  reasonable,  have  said,  \  will  furnish  a 
worthy  ship,  but   I  stipulate  that  although  the  ship  is  seaworthy, 
and  although  I  have  furnished   it.  I  shall  onlj  he  answerable   for 

vitiation  of  your  policy  of  insurance,  it'  you  have  one.  in  case 
the  ship  turns  on;  nol  to  eorthj  :  and  I  will   proteel  nr 

though  the  loss  should  be  produced  in 

squence  of,  or  caused  by,  thai    unseaworthiness.     They  might 

have  ted   in  th.it  way.      I   think  that  when    this  contract  is 

fairly  looked  ;it  it  appears  thai  they  do  not  so  contract  as  to  apply 

i  i  think,  and    I  agree   there   with  the  Court  of 
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sion  (4th  Series,  vol.  iv.  p.  660  .that  they  have  here  sufficiently 
expressed  in  the  contract  they  will  not  be  responsible  or  answerable 
for  the  consequences  of  a  loss  by  perils  of  the  Beaa  01  either  of  the 

pted  perils  even  though  it  may  be  produced  by  the  neglig 
of  the  mariners.     I   think   thai   they  have  done  that,  and  that  is 
what  the  Court  of  Session  appeal   to  have  thought   was  all  that  it 
was  necessary  to  say. 

But  then,  my  Lords,  for  some  reasons  ther,  I  cannot  exactly 

make  out  what,  the  Court  below  lost  sighl  of  the  fact  that  if  there 
was  a  want  of  seaworthiness  in  the  ship — using  the  common 
phrase  which  is  used  as  meaning,  if  the  duty  or  obligation  to  make 
the  ship  reasonably  fit  for  the  voyage  had  not  been  fulfilled  —  if 
there  was  a  want  of  seaworthiness  in  that  sense,  and  that  want  of 
worthiness  caused  the  loss,  tins  contract  < I i *  1  not  protect  the  ship- 
owners, and  therefore  it  was  incumbent  upon  them  to  see  whether 
there  was  a  want  of  seaworthiness,  and  whether  it  did  produce  the 
loss.  Tin'  point  was  raised  on  tin'  first  plea  in  law  distinctly,  and 
then  there  were  several  additional  pleas  in  law  in  which 

[*  90]     *  it  was  not  raised,  and  it  seems  to  have  1 n  lost  sight  of; 

ami  though  the  issue  directed  was  so  worded  as  to  leave 
this  open,  it  is  .so  worded  as  to  lead  me  to  think  that  those  who 
drew  the  issue  were  not  thinking  of  this  point  (no  doubt  it  would 
hr  open  upon  the  issue,  hut  it  is  not  raised  by  it),  and  when  there 
came  to  he  a  special  verdict,  it  was  found  that.  "  <  >ne  of  the  orlop 
deck  ports  of  the  said  steam-hip  was  insufficiently  fastened,  and 
that  in  consequence  the  said  seawater  was  thereby  admitted  to  tin- 
hold  after  the  ship  had  been  live  day-  at  sea." 

And  then  it  was  found  that  this  port  was  about  a  foot  above 
water-line,  and  that  the  weather  had   been   as  is  described  in  the 
mate's  log. 

Now.  my  Lords.  1  cannot  see  that  this  special  verdict  finds,  either 
one  way  or  the  other,  whether  or  no  there  was  a  want  of  seaworth- 
iness or  reasonable  fitness  to  encounter  the  ordinary  perils  of  the 
voyage  or  not.  T  think  that  is  left  quite  ambiguous  and  uncer- 
tain. I  quite  agree  with  what  has  been  said,  that  it  was  a  question 
of  fact  for  the  jury,  whether  or  no  the  vessel  was  made  reasonably 
lit  to  encounter  these  ordinary  perils. 

I  think  also  that  there  are  some  views  of  the  case  in  which, 
though  it  would  still  be  a  question  of  fact  for  the  jury,  there  could 
not  be  much  doubt  about  it  one  way  or  the  other.     If,  for  example. 
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this  port  was  left  unfastened,  so  that  when  any  ordinary  weather 
came  on,  and  the  sea  washed  as  high  as  the  port,  it  would  be  sure 
to  give  way  and  the  water  come  in,  unless  something  more  was 
done,  —  if  in  the  inside  the  wheat  had  been  piled  up  so  high  against 
it  and  covered  it.  so  that  no  one  would  ever  see  whether  it  had 
been  so  left  or  not,  and  so  that  if  it  had  been  found  out  or  thought 
of,  it  would  have  required  a  great  deal  of  time  and  trouble  (time 
above  all)  to  remove  the  cargo  to  get  at  it  and  fasten  it,  — if  that 
was  found  to  be  the  ease,  and  it  was  found  that  at  the  time  of  sail- 
ing it  was  in  that  state,  I  can  hardly  imagine  any  jury  finding 
anything  else  than  that  a  ship  which  sailed  in  that  state  did  not 
in  a  tit  state  to  encounter  such  perils  of  the  sea  as  are  reason- 
ably to  1 xpected  in  crossing  tin-  Atlantic     1  think,  on  the  other 

hand,  if  this  port  hail  been,  as  a  port  in  the  cabin  or  some  other 
place  would  often  be,  open,  and  when  they  were  -ailing 
out  under  the  lee  of  tin-  shore  remaining  open,  hut  'quite  '.'I 
capable  "f  being  shut  at  a  moment's  notice  as  soon  a-  the 
sea  became  in  the  least  degree  rough,  and  in  case  a  regular  storm 
came  on  capable  of  being  closed  with  a  dead  light,  —  in  such  a  • 
as  that  no  oiii-  could,  with  any  prospect  of  success,  ask  any  reason- 
able people,  whether  they  were  a  jury  or  Judges,  to  say  that  that 
made  the  vessel  unfit  to  encounter  the  perils  of  the  voyage,  because 
that  thing  could  be  set  right  in  a  few  minutes,  and  there  is  always 
soiu-  warning  before  a  storm  comes  on,  so  that  they  would  have 
plei/tyof  time  to  put  it  all  right,  and  it  would  have  been  put  right. 
If  they  did  not  put  it  right  after  such  a  warning,  that  would  be 
negligence  on  the  part  of  the  crew,  and  not  unseaworthiness  of  the 
ship.  l'>ut  between  these  two  extremes,  which  seem  to  me  t  i  be 
self-evident  eases  ;,>  to  what  they  would  be,  there  may  be  a  greal 
ileal  of  difficulty  in  ascertaining  how  it  was  here.  It  may  very 
likely  be  a  contested  point  as  to  how  far  the  wheat  was  put  against 
tins  port.  That  maybe  one  of  the  contests,  and  there  maybe 
ma  iv  others.  I  agree  with  what  has  been  already  said,  that  noth- 
ingwhich  is  -aid  now  about  unseaworthiness  is  at  all  authoritative. 
<  >f  course  it  is  not  laving  down  the  opinion  of  the  Bouse,  but  what 
I  have  said  is  not  even  the  expression  of  a  final  and  concluded 
opinion  formed  by  myself  as  an  individual  advising  your  Lordships. 
I  merely  express  it  as  being  what  T  think  might  be  the  cas 

I  have  no  doubt  what  the  result  will  lie:  it  will  be  a  questi<  n 
taking  the  whole  circumstances  together,  was  this  ship  reasonably 
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lii  when  she  sailed  to  encounter  the  perils,  ami  was  the  damage 
that  happened  a  consequence  of  her  being  unfit,  if  she  was  unfit 
That  question  will  have  t"  1"-  determined  upon  tin-  whole  circum- 
stances and  tin'  whole  of  the  evidence.  I  have  merely  indicated 
two  extreme  cases  which  I  think  are  quite  possible,  and  in  om 
which  I  think  it  is  quite  clear  that  nobody  would  say  she 
seaworthy;  in  the  other  case  I  think  any  one  would  say  sh<    was 

seaworthy.     These  are  only  tw ctremi  must  be 

plenty  of  room  for  dispute  between  tin'  two.     Thai  being  so  my 
Lords,  the   special    verdicl    not    stating   enough    to   enable  i 
determine  that  cardinal  fact   iijh.ii  which  in  my  mind  it  depends, 
whether  the  appellants  or  the  respondents  tied  to  judgment, 

I  think  it  is  impossible  t"  decide  either  way.  am: 
[T  92]  quentlj   '  the  case  must  he  remitted  to  the  Court  ol 

t<>  ascertain  in  such  a  way  as  they  have  the  means  i 
taming  (a  new  trial  is  the  only  course  which  occurs  to  me;  whether 
or  no  the  ship  was  seaworthy  at  the  Lime  she  sailed,  and  whether 
the  1"--  was  occasioned  bj  the  want  of  seaworthiness,  if  such  want 

there  was. 

Lord  <  rORDON  :  — 

My  Lords,  1  unite  concur  with  the  views  expressed  by  the  noble 
and  learned  Lords  who  have  preceded  me.  I  think  that  it  is  quite 
impossible  for  your  Lordships  to  dispose  of  this  case  upon  the 
evidence  afforded  by  the  verdict  of  the  jury. 

It  is  curious,  indeed,  as  Mr.  Benjamin  observed  in  opening  the 
ease,  that   in   the  very  first   plea   in   law   this   question    "f    un 
worthiness,  as  affording  a  ground  of  claim  against  the  d 
was  stated  in  the  inferior  Court. 

"The  pursuers  having  sustained  loss  and  damages  t"  the  extent 
foresaid,  through  the  unseaworthiness  of  the  defendei  I  and 

the  failure  of  the  defenders  to  fulfil  the  said  contract  of 
and  safe  custody,  are  entitled  to  decree  for  the  sum  sued  for  with 
interest  and  expenses."  And  the  very  last  plea  in  tin-  case  for  the 
appellants,  which  I  see  is  signed  by  Mr.  Benjamin,  resumes  this 
plea  in  the  inferior  Court,  and  sets  forth  that  the  interlocutor 
should  be  reversed,  "because  the  respondents'  vessel  was  not 
when  she  started  on  her  voyage  in  a  reasonably  fit  condition  as 
regards  a  cargo  of  grain  to  encounter  the  ordinary  perils  of  a  voy- 
age from  Xew  York  to  Glasgow,  and  the  damage  caused  to  the 
appellants  was  caused  by  that  unfitness."     Unfortunately  the  ad- 
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visers  of  the  appellants  in  the  Court  below  do  not  seem  to  have 
brought  before  tin.'  Court  the  legal  effect  of  these  pleas,  and  the 
Court  evidently,  as  it  appears  from  the  opinion  of  the  Lord  Presi- 
dent, took  this  as  conceded;  for  the  Lord  President  says  that 
"If  they  provided  a  seaworthy  ship,  tight,  .staunch,  and  strong, 
well-manned,  and  equipped  for  the  carriage  of  goods,  they  say  that 
in  consequence  of  the  manner  in  which  the  clause  of  excepted 
risks  is  conceived  they  are  free  from  all  other  liability."  Having 
in  this  way  been  taken  as  conceded  od  the  part  of  the  defenders,  it 
unfortunately  was  not  made  a  point  of  contest,  and,  as  some- 
timi  3  happens  in  cases  where  a  keen  argument  is  not 
*  submitted  to  the  Court,  a  point  which  afterwards  turned  [*  93] 
out  bo  be  material  was  overlooked.  That  serins  to  have  been 
what  occurred,  first,  in  framing  the  issue,  and  secondly,  in  framing 
the  special  verdict 

I  think,  however,  my  Lords,  that  the  course  which  your  Lord- 
ships have  indicated  with  reference  to  obtaining  further  investiga- 
t i* -11  into  the  fact-  of  the  case  will  enable  the  case  t"  be  properly 
decided,  and  the  case  will  raise  some  very  important  principles  in 
point  of  law.  I  do  not  propose  to  enter  upon  the-,,  now.  I  think 
it  is  better  that  they  should  be  reserved  for  discussion  when  we 
ha\--  the  facta  fully  before  us,  than  that  we  should  state  views  of 
the  ease  upon  a  hypothesis  of  what  may  be  the  result  of  a  future 
investigation  before  a  jury. 

Interlocutor  appealed  from  r<  md  cast  remitted 

back  t<>  th    Court  of  Session   with  a  declaration 
that  there  ought  to  be  a  new  trial  of  thi  issue. 

Tattersall  v.  The  National  Steamship  Company. 
12  Q.  B.  D.  29  !..  J.  Q.  B.  332  ;  50  L.  T.  299  :  32  W.  B.  566). 

Ship.  —  Bill  of  Lading.       Implied  warranty  oj  Fi  m  is  of  Slap. 

Action  on  Mil  of  lading  by  owner  of  cattle  against  shipowner  contracting 
rv  them. 

Special  condition  under  n<>  circumstances  to  be  liable  for  more  than  £5  per 
head. 

Held,  that  the  condition  <\\<\  not  apply  to  damage  sustained  by  the  cattle 
contracting  insufficient  cleaning  of  the  ship  before  starting. 

Special  I  i  which  I  were  in  substance  as  follows:  — 

The  action  was  brought   by   the  plaintiff,  as   owner  of  certain 
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[*  298]  *cows,  i"  recover  from  the  defendants  damages  alleged  to 
have  been  sustained  by  the  plaintiff  through  the  said  cows 
having  caught  the   foot  and  mouth  disease  whilst  being  carried  in 
the  defendants'  steamer  from  London  to  New  Fork. 

The  plaintiff  shipped  on  board  the  defendants' steamer  Frana 
ten  head  of  cattle,  amongst  other  animals,  to  be  carried  on  board 
the  said  steamer  from  London  t"  New  STork  upon  the  term 
a  lull  of  lading.  During  the  course  of  the  voyage  some  of  the 
said  cattle  were  affected  with  fool  and  mouth  disease,  and 
so  affected  on  being  landed  in  X'-w  STork.  <>n  her  \<a;c_v  from 
New  Fork  to  London,  immediately  preceding  the  voyage  now  in 
question,  the  France  had  on  board  <:i 1 1 1<-  affected  with  foot  and 
mouth  disease,  and  the  plaintiff's  cattle  caught  the  foot  and  mi  uih 
disease  while  on  board  the  France,  owing  t<>  tin-  negligence  of  the 
defendants'  servants  in  nut  properly  cleansing  ami  disinfecting  the 
said  steamer  before  receiving  the  said  cattle  on  board,  ami  signing 

the  said  hill  of  lading. 

By  reason  of  the  said  cattle  having  caught  the  foot  and  mouth 
disease,  as  above  stated,  the  plaintiff  sustained  damage  amounting 
to  more  than  £5  for  each  of  the  said  cattle.  The  hill  of  lading 
contained  the  following  exceptions  ami  conditions:  "These 
animals  being  in  sole  charge  of  shipper's  servants,  it  is  hereby 
expressly  agreed  that  the  National  Steam-hip  Company,  Limited, 
or  its  agents  or  servants,  are  as  respects  these  animals  in  no 
way  responsible  tor  either  their  escape  from  the  steamer  or  for 
accidents,  disease,  or  mortality,  and  that  under  no  circumstances 
shall  they  be  held  liable  for  more  than  £5  for  each  of  the 
animals  ;  all  dogs  t"  he  placed  wherever  the  captain  may  appoint, 
but  at  the  sole  risk  of  the  shipper  ";r-  owner:  the  act  of  Cod.  the 
Queen's  enemies,  pirates,  robbers,,  thieves  by  land  or  at 
barratry  of  master  or  mariners,  restraint  of  princes,  rulers,  or  peo- 
ple ;  loss  or  damage  resulting  from  heat,  boilers,  steam,  or  steam 
machinery,  including  consequences  of  defect  therein,  or  damage 
thereto,  collision,  stranding,  or  other  perils  of  the  sea,  rivers,  -team, 
and  steam  navigation  :  and  all  damage,  loss,  or  injury  arising  from 
the  perils  or  matters  above  mentioned,  and  whether  such 
[*  299]  perils  or  matters  arise  from  the  negligence,  default,  *  or 
error  in  judgment  of  the  pilot,  master,  mariners,  engineers, 
stevedores,  or  other  persons  in  the  service  of  the  shipowner." 

The  question  for  the  opinion  of  the  Court  was  whether  or  not 
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under  the  circumstances  the  defendants  were  liable  for  more  than 
£5  for  each  of  the  said  cuttle.1 

Petheram3  Q.  C.  (J.  C.  Earle  with  him),  for  the  plaintiff.  The 
hill  of  lading  attached  when  the  goods  had  been  put  on  board,  and 
covers  the  subsequent  period,  but  this  action  is  in  respect  of  a 
breach  of  obligation  antecedent  to  the  signing  of  the  bill  of  lading, 
a  matter  which  the  bill  of  lading  does  ma  cover.  The  position  of 
the  parties  was,  in  respect  of  this  matter,  that  of  bailor  and  bailee, 
and  there  was  an  implied  obligation  to  use  due  care  about  receiv- 
ing the  cattle.  The  exceptions  in  the  bill  of  lading  relate  only  to 
certain  classes  of  perils  incident  i<>  the  voyage,  against  which,  in 
the  ordinary  course  of  business,  the  shipper  insures.  [He  cited 
Steel  v.  Stat>-  Line  Steamship  Co.,  •"■  A  pp.  ('as,  72,  ante,  p.  697.] 

Fox,  for  the  defendants.  There  is  no  reason  why  the  plaintiff 
should  not  have  protected  himself  against  this  peril  by  insurance. 
The  defendant-  contend  that  if  liable  at  all  they  are  liable  only  to 
the  extent  of  £5  f<>i  each  <>f  tic-  cattle.  The  provision  of  the  bill 
of  lading  limiting  liability  is  not  confined  to  matters  occurring 
during  the  voyage,  hut  is  in  the  most  general  and  absolute  terms  : 
"  under  no  circumstances  "  are  the  defendants  to  be  liable  beyond 
£5  for  each  animal.  It  is  previously  provided  that  the  defendants 
shall  m>t  be  liable  for  accidents, disease,  or  mortality,  but,  assuming 
that  that  exception  would  not  cover  accidents,  disease,  or  mortality 
occasioned  by  the  negligence  of  defendants'  servants,  the  subse- 
quent provision  is  that  in  do  contingency  shall  the  liability  exceed 
a  certain  amount. 

It  is  clear  that  a  shipowner  is  entitled  to  make  such  a  stipula- 
tion, just  as  a  railway  company  might  have  done  before  the  Kail- 
way  and  Canal  Traffic  Act.    McManus  v.  Lancashire  and  Yorkshire 
i::,.   Co.,  4  II.  Ac  X.  327;  28  L.  J.  Ex.  353;  Harrison  v. 
London,  Brighton,  and  South  *  Coast  Ry.Co.,2B.&  S.  122,  [*300] 
L52;  :;i   L.  J.  <v>.  B.  L13;   Lewis  v.  Great  Western  Ry.  Co., 
5  H.  &  N.  867  :  l".>  L  -I.  Ex.  4:!.".     It  could  not  have  been  intended 
that  the  exceptions  and  conditions  in  the  bill  of  lading  should  apply 
only  to  matters  occurring  during  the  voyage,  for  matters  occurring 
through  the  negligence  of  •■  stevedores  or  other  persons  in  the  -  i 
vice  of  the  company"  are  excepted.    The  negligence  of  shore  hands 

1  Upon  the  pleadings  i;i  the  action  all  ami  it  was  agreed  thai  this  case  should  he 

liability  was  denied  by  the  defendants,  bul  stated  t<>  determine  whether  there  conld 

tin-  defendants  in  the  alternative  paid  into  he  any  further  liability. 
Court  £5  in  reaped  of  each  of  the  i  i 
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before  the  commencement  of  the  voyage  is,  therefore,  contemplated. 
Steel  v.  State  Line  Steamship  Co.  is  not  in  point,  for  the  exception 
here  is  much  wider,  and  there  was  no  question  there  as  to  a  limit 
of  liability,  which  involves  different  considerations.  The  bill  of 
lading  is  evidence  of  the  contract  rather  than  the  contract!  itself ; 
it  is  not  signed  until  after  shipment  of  the  goods,  the  contract 
being,  in  fact,  made  long  before.  There  is,  therefore,  no  reason 
why  the  bill  of  lading  should  be  treated  as  necessarily  relating 
solely  in  the  carriage  of  the  goods  and  mailers  subsequent  to  the 
shipment.  The  Warkworth,  9  P.  D.  20;  53  L  J.  P.  D.  &  A.  4, 
Petheram,  Q.  C,  was  not  called  on  to  reply. 
Day,  J.  I  take  it  to  have  been  clearly  established,  if  not  pre- 
viously, at  any  rate  since  the  case  of  Steel  v.  State  Line  Steamship 
Co.,  that  where  there  is  a  contract  to  carry  goods  in  a  ship  there 
is,  in  the  absence  of  any  stipulation  to  the  contrary,  an  implied  en- 
gagement on  the  part  of  the  person  so  undertaking  to  'any  that 
the  ship  is  reasonably  tit  for  the  purposes  of  such  carriage.  In 
this  case  it  is  clear  that  the  ship  was  not  reasonably  lit  for  the  car- 
riage of  these  cattle.  There  is,  therefore,  a  breach  of  their  implied 
engagement  by  the  defendants,  and  the  plaintiff  having  sustained 
damage  in  consequence  must  be  entitled  to  recover  the  amount  of 
such  damage,  unless  the  defendants  are  protected  by  any  exi 
stipulation.  It  is  argued  that  the  plaintiff  cannot  recover  this 
damage,  at  any  rate  to  a  greater  amount  than  =£5  in  respect  of  each 
of  the  animals,  by  reason  of  the  stipulations  in  the  bill  of  lading. 
We  have  then  to  consider  whether  there  are  any,  and  if  so,  what 
stipulations  in  the  bill  of  lading  restricting  or  qualifying  the  lia- 
bility of  the  defendants  by  reason  of  their  not  having  pro- 
[*  301]  vided  a  reasonably  fit  vessel  for  the  *  purposes  of  the 
reception  and  carriage  of  these  animals.  I  have  consid- 
ered the  terms  of  the  bill  of  lading,  and,  as  I  construe  it,  its 
stipulations  which  have  been  -relied  upon  all  relate  to  the  carriage 
of  the  goods  on  the  voyage,  and  do  not  in  any  way  affect  the  lia- 
bility for  not  providing  a  ship  fit  for  their  reception.  If  the  goods 
had  been  damaged  by  any  peril  in  the  course  of  the  voyage,  which 
might  be  incurred  in  a  ship  originally  fit  for  the  purpose  of  the 
carriage  of  the  goods,  the  case  would  have  been  wholly  different, 
but  here  the  goods  were  not  damaged  by  any  such  peril,  or  by 
any  peril  which,  in  my  opinion,  was  contemplated  by  the  parties 
in  framing  the  bill  of  lading.     They  were  damaged  simply  because 
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the  defendants'  servants  neglected  their  preliminary  duty  of  seeing 
that  the  ship  was  in  a  proper  condition  to  receive  them,  and  re- 
ceived them  into  a  ship  that  was  not  fit  to  receive  them.'  There  is 
nothing  in  the  bill  of  lading  that  I  can  see  to  restrict  or  qualify 
the  liability  of  the  defendants  in  respect  of  the  breach  of  this  obli- 
gation, and  therefore  I  think  our  judgment  upon  the  question  sub- 
mitted to  us  must  be  for  the  plaintiff. 

A.  L.  Smith,  J.  I  am  of  the  same  opinion.  The  real  question 
is,  what  is  the  true  meaning  of  a  very  special  bill  of  lading  relating 
to  the  carriage  of  certain  cattle  and  other  animals ;  and  whether 
under  that  bill  of  lading  the  plaintiff  can  recover  more  than  £5 
damages  in  respect  of  each  animal.  Tt  is  admitted  that  the  damage 
\v;vs  occasioned  by  the  negligence  of  the  shipowner's  servants  before 
the  voyage  commenced  in  not  properly  cleansing  and  disinfecting 
the  ship.  There  is  unquestionably  a  duty  on  the  part  of  the  ship- 
owner to  have  the  ship  reasonably  fit  for  the  carriage  of  the  goods. 
The  case  of  Steel  v.  State  hint  Steamship  Co.  conclusively  so  de- 
cides. Is  there  then  anything  in  this  bill  of  lading  to  exempt  the 
defendants  from  what  would  prima  faciebe  their  liability  in  respect 
of  the  breach  of  this  duty  ?  T  do  not  think  there  is.  The  terms 
of  the  bill  of  lading  which  have  been  alluded  to  appear  to  me  to 
deal  with  the  contract  so  far  as  it  relates  to  the  carriage  of  the 
goods  upon  the  voyage;  they  do  not,  in  my  opinion,  relate 
to  anything  before  the  commencement  *  of  the  voyage.  It  [*  .v>>02] 
was  urged  by  the  counsel  for  the  defendants  that  the 
mention  of  "  stevedores  "  in  the  lull  of  lading  showed  that  the  acts 
of  servant-  of  the  defendants  previous  to  the  voyage  were  contem- 
plated by  the  bill  of  lading.  Now,  the  stevedore  no  doubt  is  a 
landsman,  but  the  reason  why  he  is  mentioned  in  this  bill  of  lad- 
ing obviously  is  because  the  mode  of  stowage  of  the  cargo  may 
very  often  be  the  cause  of  the  damage  which  subsequently  arises 
from  sea  perils  during  the  voyage.  I  do  not  think  that  the  men- 
tion of  i-  stevedores  "  as  persons  for  whose  negligence  the  defend- 
ants are  not  to  be  liable  in  any  way  advances  the  contention  for 
the  defendants.  It  seems  to  me  that  the  true  construction  of  the 
bill  of  lading  is  this  :  as  the  animals  are  going  to  be  in  the  charge 
of  the  shipper's  servants  during  the  voyage  it  is  agreed  that  the 
shipowners  shall  not  be  responsible  for  accidents,  disease,  or  mor- 
tality ;  but  it  is  not  denied  that  this  must  mean,  except  accidents, 
disease,  or  mortality  occasioned  by  the  neglignce  of  the  defendants' 
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servants.  Then  it  is  further  stipulated  on  behal!  of  the  ship- 
owners that  "under  n<»  circumstances"  shall  they  be  liable  to  b 
greater  extent  than  65  for  each  of  the  animals.  I  take  tin;  mean- 
ing  of  tilt;  whole  to  be  that  they  are  uol  to  be  Liable  for  accidents, 
disease,  or  mortality  arising  during  the  voyage,  unle  >ned 

by  the  negligence  of  their  servants,  and  that  even  in  respect  of  ac- 
cidents, disease,  or  mortality  so  occasioned,  they  shall  only  be 
Liable  to  the  amount  of  £5.  So  construed  the  stipulation  in  n<> 
way  restricts  or  affects  the  primary  obligation  of  the  shipowner  to 
have  the  ship  reasonably  lit  to  receive  the  goods.  <  m  these  grounds 
I  agree  that  the  judgment  should  be  Eot  the  plaintiff. 

Judgment  for  the  plaintiff. 

ENGLISH   NOTES. 

A  crucial  example  showing  the  nature  of  the  implied  warranty  is 
supplied  by  the  case  of  The  Glenfruin  (1885),  LO  P.  D.  103,  54  L.  J. 
P.  1).  i\:  A.  19,  52  L  T.  7<>(.>,  where  in  an  action  for  salvage  by  the 
owners,  master,  and  crew  of  the  S.  S.  Glenavon,  against  tin-  owners  of 
cargo  carried  by  the  S.  S.  Glenfruin,  there  was  a  defence  and  counter- 
claim us  against  the  shipowners,  who  owned  both  vessels,  that  the  S.  S. 
Glenfruin  was  not  seaworthy  for  the  voyageat  its  commencement.  The 
facts  were  that  the  main  shaft  of  the  screw  propeller  of  the  Glenfruin 
had  broken  in  mid-ocean  through  a  latent  defect. — a  serious  flaw  in  the 
welding, — which  could  not,  until  the  actual  breaking,  be  discovered 
by  the  manufacturer-  or  owners.  The  engine  had  been  turned  out  by 
one  of  the  best  firms;  and  there  was  evidence  that  such  flaws  could  not 
always  be  prevented  by  the  most  skilled  makers.  The  bills  of  lading  of 
the  cargo  of  the  Glenfruin  excepted  (inter  alia)  ■•  loss  or  damage  from 
machinery,.  .  .  and  all  .  .  .  accidents  .  .  .  of  navigation."  It  was 
held  by  Butt,  J.,  that  the  warranty  was  absolute;  and  was  neither 
affected  by  the  circumstance  that  the  defect  could  not  have  been  pre- 
vented by  care  and  skill,  nor  avoided  by  the  exception  "accidents  of 
navigation  "'  in  the  bill  of  lading. 

The  result  of  this  last  decision  was,  as  usual,  to  suggest  to  shipowners 
the  expediency  of  a  new  express  exception:  and  in  a  very  similar  case 
(in  1887),  where  the  bill  of  lading  contained  the  clause.  '"Warranted 
seaworthy  only  so  far  as  ordinary  care  can  provide.  .  .  .  Owners  not 
to  be  liable  for  loss,  detention,  or  damage,  if  arising  directly  or  indi- 
rectly from  latent  defects  in  boilers,  machinery,  or  any  part  of  the 
vessel  in  which  steam  is  used,  even  existing  at  the  time  of  shipment. 
provided  all  reasonable  means  have  been  taken  to  secure  efficiency.'"  and 
where  it  was  proved  that  the  cause  of  the  accident   was  a  latent  defect 
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ia  the  welding  of  tlie  fly-wheel,  shaft,  and  that  all  reasonable  means 
had  been  taken  L>  .-fine  efficiency,  Mr.  Justice  Butt  held  that  the 
implied  warranty  was  modified  bythe  express  clause,  and  that  the  ship- 
owners  were  not  liable.  Cargo  ex  L<"-rf<  .<  (1887),  11'  1'.  D.  187,  56  L.  -1. 
P.  1).  &  A.  108,  •"  L.T.  502. 

In  Gilroy  v.  Price  (H.  L.  1892)  1893,  A.  C.  56,  a  cargo  of  jute  had 
been  shipped  under  a  bill  of  lading  "excepting  .  .  .  any  act,  neglect, 
or  defauli  whatsoever  of  the  master  and  crew  in  the  navigation  of  the 
ship  in  the  ordinary  course  of  the  voyage."  The  ship  encountering 
storm}'  weather,  water  got  to  the  cargo  through  the  breakage  of  a  ]»i}>e 
by  the  pressure  of  the  cargo.  It  was  found  (inter  alia),  l>t.  thai  the 
pipe  was  not  cased  as  it  should  have  been;  2ndly,  that  the  failure  to 
case  the  pipe  was  a  default  or  neglect  on  the  part  of  the  master  or  crew 
in  the  navigation  of  the  ship;  and  (after  a  remit).  .'Srdly.  that  in  ves- 
sels carrying  jute  it  is  usual  for  such  a  pipe  to  he  cased  before  the  cargo 
is  loaded.  The  House  held  that  these  findings  amounted  to  a  verdict 
that  the  ship  was  not  seaworthy  on  sailing,  and  that  the  defendants 
were  liable.  The  2nd  finding  was  either  immaterial,  or  a  statement 
founded  on  an  erroneous  statement  of  law  contrary  to  the  principal  case 

Nn.    4. 

AMERICAN    NOTES. 

••  This  duty  is  obviously  one  which  must  belong  exclusively  to  the  carrier. 
Me  can  and  must  know,  at  his  own  peril,  the  condition  of  the  barge  in  which 
he  proposes  to  carry  the  goods  of  other  people;  while  the  owner  of  the  cargo 
is  under  no  obligation  to  look  after  this  matter,  and  has  no  means  of  obtain- 
ing any  sure  information  if  he  should  attempt  it."  The  Northern  Belle,  9 
Wallace  (United  States  Sup.  Ct.),  529. 

••  A  carrier's  first  duty,  and  one  that  is  implied  by  law.  when  he  is  engaged 
in  transporting  goods  by  water,  is  to  provide  a  seaworthy  vessel,  tight  ami 
.stanch,  and  well  furnished  with  suitable  tackle,  sails,  or  motive  power,  as 
the  case  may  be,  and  furniture  necessary  for  the  voyage."  Propeller  Niagara 
v.  Cordes,  -1  Howard  (United  States  Sup.  Ct.),  23.  See  Work  v.  Leathers,  !<7 
United  states.  379. 

There  is  an  implied  warranty  in  a  contract  for  affreightment* that  the  ship 
is  sufficient  for  the  voyage,  and  the  owner,  like  a  common  carrier,  is  an  insurer 
against  everything  but  excepted  perils.  The  Lillie  Hamilton,  18  Federal  Re- 
porter, 327.  To  the  same  effect,  Putnam  v.  Wood, 3  Massachusetts,  lsl  :  3  Am. 
Dec.  179;  Bell  v.  Reed,  I  Binnej  (Pennsylvania),  127 ;  5  Am.  Dec.  398,  ob- 
serving: "The  man  who  undertakes  to  transport  goods  by  water  for  hire  is 
hound  to  provide  a  vessel  in  all  respects  sufficient  for  the  voyage,  well  manned. 
and  furnished  with  sails,  anchors,  and  all  necessary  furniture.  Tf  a  loss  hap- 
pens through  defect  in  any  of  these  respects,  the  carrier  must  make  it  good  :  " 
but  it  is  incumbent  on  the  plaintiff  to  show  that  the  unseaworthiness  was  the 
•  of  the  injury.  —  "  it  is  the  consequences  of  negligence,  not  the  abstract 
race  of  it,  for  which  a  earner  i-  answerable "  (Hart  v.  Allen,  2  Watts 
[Pennsylvania],  lis;). 
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Parsons  says  ( 1  Shipping,  p,  285)  :  "  The  liability  of  1 1 1 « -  ghipow  tier,  bo  fai  at 
least  as  ii  refers  to  the  commencemenl  of  the  voyage,  bears  a  considerable  re- 
semblance to  the  implied  warranty  of  seaworthiness  in  a  policy  of  insurance, 
to 'which   indeed   ii  appears  to  be  entirely  assimilated  in  soro<  ■  the 

courts.  See  Putnam  v.  Wood,Z  Mass.  181,  185,  per  Park  Kit,  J.  .  .  .  Bui  this 
could  uol  be  sel  up  bj  a  charterer  whose  goods  were  uol  damaged  in  anyway 
l>\  Mich  unseaworthiness.  In  other  words,  seaworthiness  is  uol  a  condition 
precedent." 

In  Backhouse  v.  Sneed,  1  Murphey  (North  Carolina),  17:;.  the  shipowner  was 
held  liable  for  a  cargo  Lost  by  reason  of  the  breaking  of  the  rudder,  internally 
defective,  although  outwardly  Bound. 

In  Forbes  \.  Rice,  2  Brevard  (South  Carolina), 363 ;  I  Am.  Dec. 589,  ii  was 
held  thai  in  the  contract  of  affreight  tnent  it  is  nut  a  tacit  or  implied  condition 
that  the  ship  is  Beaworthy,  as  it  is  in  insurance.  The  Court  said:  "In  the 
case  of  a  charter-party, «  here  t  lie  freight  does  nut  depend  on  t  be  same  circum- 
stances which  will  entitle  the  insurer  to  the  premiums,  and  when-  he  will  be 
Liable  for  the  sum  underwritten  upon  the  happening  of  any  of  the  perils  in- 
sured against,  the  contract  does  not  seem  to  be  founded  upon  the  presumption 
of  the  general  sufficiencj  of  the  ship  t<»  perform  the  voyage,  although  un- 
doubtedly ii  is  the  duty  of  the  master  to  provide  such  a  ship ;  ...  it  is  not  a 
condition  <>!'  the  contract,  as  in  the  case  of  a  contracl  of  indemnity.  The 
freighl  is  agreed  on  for  the  hire  of  the  ship,  on  the  carriage  of  the  goods  to 
the  place  of  delivery.  The  goods  are  obliged  to  the  Bhip  for  her  hire.  8 
the  ship  to  the  owner  of  the  goods,  in  case  <>t'  damage  or  loss  through  any  de- 
fed  of  the  vessel  <>r  sailors.  Bach  party  has  a  remedy  on  the  charter-party. 
The  contract  is  not  vacated  by  reason  of  the  general  insufficiency  of  the  ship, 
but  stands  in  force, and  the  remedj  of  the  freighter  is  upon  it.  .  .  .  It  - 
clear,  from  all  that  can  be  collected  from  the  works  of  the  writers,  and  from 
the  cases  cited  by  counsel  in  arguing  this  case,  that  the  owner  of  the  goods 
cannot  be  entitled  to  vacate  the  charter-party,  or  contract  of  affreightment,  on 
the  ground  of  the  unseaworthiness  of  the  vessel;  but  that  his  claim  for 
pensation  or  damages  in  cas<  .  waste,  or  damage  to  th  ••  for 

want  of  punctuality,  care,  or  despatch  in  the  execution  of  the  contract  on  the 
part  of  the  owner  or  master  of  the  ship,  must  be  founded  on  the  contract,  or 
on  an  implied  contract  in  law,  to  compensate  for  the  service  performed.  'I 
is  no  authority  to  support  the  position  thai  the  master  shall  not  earn  his  freight, 
although  he  carries  the  goods  safely  and  delivers  them  safely  at  the  port  of 
delivery,  if  the  vessel  be  unworthy  of  sea  in  which  he  performs  his  contract. 
.  .  .  In  the  present  case,  however,  the  ship  did  not  perform  the  voyage.  The 
putting  into  Charleston  and  detention  there  .  .  .  happened  from  his  (the 
owner's)  fault.  —  from  a  breach  of  duty  on  his  part  in  not  providing  a  " 
worthy  of  sea."  And  it  was  held  that  there  should  be  a  recovery  of  the  freight, 
unless  the  jury  should  believe  that  ••  the  defendant  was  not  benefited  by  the 
carriage  of  the  goods  to  Charleston."  Boston  beintr  the  destination. 
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Section  II.  —  BUI  of  Lading  as  an  Instrument  of  Property 

No.  6.  — TUENEE   v.   THE   TEUSTEES   OF  THE 

LIVERPOOL   DOCKS. 

(EX.    CH.    1851.) 

No.   7.  — OGG    v.   SHUTER 
(c.  a.  1875.) 

RULE. 

Where  an  unpaid  vendor  shipping  goods  (even  on  board 
his  <nvn  ship)  under  a   contract  of  sale   takes  the  bill  of 

lading  making   the   g Is   deliverable   to  own  order,  and 

retains  such  bill  of  lading  in  his  own  or  his  agent's 
hands  for  bis  own  protection;  he  reserves  no!  merely  his 
rights  (of  lien  or  stoppage  in  transitu)  as  vendor,  but  his 
entire  righl  to  dispose  of  the  goods,  so  long  al  leasl  as  the 
purchaser  continues  in  default. 

Turner  v.   The  Trustees  of  the  Liverpool  Docks. 
G  Exch.  543-570  [s   •     20  L.  J.  Ex.  39      100 

-    •  of  goods.  —  Ship.  —  Bi      i  Lading. —  /.'-  -■■  rvalion  of  jus  disponendi. 

Action  for  del  inue  of  cotton. 

The  plaintiffs  claimed  in  the  right  of  purchasers  under  a  contraci  for  cot- 
ton to  be  shipped  on  board  purchasers'  own  —  1 1 1 1 » _ 

The  defendants  \\li<>  defended  on  the  title  of  the  shippers  pleaded  a  traverse 
of  the  property  in  t  he  plaintiffs. 

The  cotton  lia<l  been  shipped  on  board  the  plaintiffs' ship  under  bills  of 
lading  making  the  same  deliverable  to  order  of  shippers  or  assigns,  they 
paying  "nothing,  being  owner's  property." 

Held  that  the  property  and  possession  of  the  cotton  was  nol  vested  bj  the 
shipment  in  the  purchasers  absolutely,  bul  remained  subjeel  to  ;i  power  of 
disposal  reserved  by  the  shippers  under  the  bill  of  lading  for  their  own  pro- 
tection and  security,  according  to  the  intention  of  the  transaction. 

ErroT  "ii  a  bill  of  exceptions.  —  The  action  was  in  de-  [543] 
tinue  by  the  plaintiff  gnees  of  Eigginson  and  Dean, 

bankrupts,  to  recover  certain   bales  of  cotton   and  a  quantity  of 
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plank.  The  first  count  of  the  declaration  laid  the  property  in  the 
bankrupts  before  their  bankruptcy;  the  second  count  laid  the 
property  in  the  plaintiffs  as  assignees.  The  two  first  pleas,  which 
were  respectively  pleaded  to  the  first  and  second  counts,  traversed 
the  property  in  the  goods  as  alleged  in  those  counts.— 
[*'  544]  Third  plea  to  the  whole  *  declaration  :  that  the  goods  and 
chattels  were  the  goods  and  chattels  of  certain  persons 
united  in  copartnership  for  the  purpose  of  carrying  on  the  trade 
of  bankers,  according  to  the  statute  in  that  behalf  made,  &c,  and 
called  "The  Bank  of  Liverpool,"  as  against  the  plaintiffs  as  assign- 
ees as  aforesaid ;  wherefore  the  defendants,  at  the  commencement 
of  the  suit,  detained,  and  still  do  detain  the  said  goods  ;  qiice  est 
eadem,  &c.  —  Verification.  The  plaintiffs  joined  issue  upon  tin- 
two  first  pleas,  and  replied  to  the  third  by  traversing  the  property 
in  the  goods  as  alleged  in  the  plea. 

The  cause  was  tried  before  WlGHTMAN,  J.,  at  the  Liverpool  Sum- 
mer Assizes,  1849;  and  the  facts  stated  in  the  bill  of  exceptions 
(so  far  as  material)  are  as  follows :  — 

On  the  13th  of  November,  1847,  a  fiat  in  bankruptcy  issued 
against  Jonathan  Higginson  and  Richard  Deane,  of  Liverpool, 
merchants,  who  carried  on  business  under  the  firm  of  Barton,  Irlam, 
and  Higginson,  under  which  they  were  adjudged  bankrupt  on  an 
act  of  bankruptcy  committed  by  them  on  the  11th  of  November, 
1847.  Higginson  and  Deane  were,  up  to  and  at  the  time  of  their 
bankruptcy,  owners  of  the  ship  Charlotte,  Carter  master,  and 
also  of  the  ship  Higginson} 

On  the  10th  of  August,  1S47,  the  Charlotte  sailed  from  Liver- 
pool for  Charleston,  consigned  to  Menlove  &  Co.,  with  a  cargo  of 
salt  and  coal,  and  some  goods  on  freight. 

On  the  18th  of  August,  1847,  Barton.  Irlam,  and  Higginson 
wrote  to  Menlove  &  Co.  as  follows  :  — 

"  1  )eah  Sirs, —  Enclosed  we  beg  to  hand  you  copy  of  what  we  wrote 
you  per  Charlotte,  which  vessel  got  wrell  away  on  the  11th 

[*'  545]  inst.,  and  we  hope  may  have  a  good  run  out  *  to  your  port. 
We  enclose  you  duplicate  bill  of  lading  for  407  tons  salt, 

and  50  tons  coals  ;  regarding  the  disposal  of  which  your  Mr.  Menlove 

1  The  circumstances  relating  to  each  by  consent  of  both  parties,  confined  to 
vessel  being  similar,  ami  the  same  ques-  the  Charlotte;  and  therefore  the  facts  as 
tion  arising  as  to  cadi,  the  argument  was,     t.>  the  Higginson  are  omitted. 
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will  address  you  per  this  mail,  and  you  will  please  give  your 
Lest  attention  to  the  same.  He  has  also  written  you  regarding 
the  plank. 

"As  regards  the  homeward  voyage,  we  would  wish  you  to  ship 
on  our  account  about  1000  bales  cotton,  keeping  to  that  quality 
which  may  be  relatively  the  cheapest  in  your  market ;  and  you 
may  be  picking  up  the  same  in  small  quantities,  if  you  consider  it 
to  our  interest,  so  as  not  to  detain  the  vessel  on  your  side.  The 
remainder  she  can  take  on  freight ;  but  if  you  find  any  difficulty, 
or  any  detention  is  likely  to  take  place  in  obtaining  freight,  we  do 
not  mind  taking  the  whole  on  our  own  account ;  and  we  leave  you 
to  carry  out  the  operation  for  us,  feeling  sure  you  will  in  all  respects 
keep  our  interests  in  view.  "We  want  the  Charlotte  back  as  soon 
as  ever  you  can  send  her  to  us. 

"  We  hope  to  obtain  the  very  best  rate  for  what  exchange  you 
have  to  pass  upon  us.  We  remain,  &c. 

"  Per  Pro.  Barton,  Irlam,  &  Higginson, 
"H.  Parsons." 

"  Should  freights  be  under  -h  per  lb.,  ship  the  whole  cargo  on  our 
account." 

To  the  above  letter  Menlove  &  Co.  sent  the  following  answer:  — 

"Charleston,  So.  Ca.,  10th  Sept.  1847.     Per  Boston  Steamer  of 
16tli  inst.     Dup.  New  York  pkt.  of  1 6th  inst. 

"Dear  Sirs,  —  Your  esteemed  favour  of  the  18th  ultimo  has 
been  received,  to  which  we  have  given  our  careful  attention,  and 
shall  consult  your  interest  in  all  operations  for  your  account.  We 
have  picked  up  about  260  bales  upland  cotton  for  the 
Charlotte,  @  11^  and  llf  per  lb.*  middling  and  middling  [*  546] 
fair  qualities ;  but  our  factors  do  not  appear  anxious  to 
sell.  We,  however,  keep  our  eye  on  the  market,  and  buy  when  we 
find  a  good  opportunity. 

"  The  market  is  quite  stiff  to-day,  owing  to  the  bettered  state  of 
the  New  York  market. 

"  Yours  most  truly, 

"Edward  Menlove  &  Co." 

"Sept.  n. 

"  P.  S.  We  addressed  you  yesterday  per  this  conveyance ;  to-day 
we  have    purchased  92  bales  cotton    for    your  account,  in  email 
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parcels,  al  II  and  \.2\  per  lb.  middling  to  fully  fair  qualities.     The 
market  is  stiffening,  and  the  weather  continues  very  bad. 

"i;.  m.  a  i 

•  Sept.  ii.  1  *   V  V.  Pkt.  16th  insi." 

"After  the  above  was  mailed  to-day,  we  purchased  forty-nine 
bales  upland  cotton  for  your  account,  ("    Ll|  per  lb." 

A  letter  dated  the  L7th  of  Septembei  advi  ed  a  further  purch 
of  150  bales  of  cotton;  and  by  a  lettei  of  the  21st  of  September, 
Menlove  &  Co.  announced  the  arrival  of  the  CharlotU  on  the  L9th 
instant. 

(in  the  23rd  oi  September,  Menlove  &  Co,  wrote  as  follov 

■  1>i:ai;  Sirs,  —  We  had  the  pleasure,  od  the  21st  instant  «»f 
advising  the  Bafe  arrival  of  the  Charlotte,  and  the  Bale  of  her  in- 
ward cargo,  which  has  been  discharging  with  all  possible  despatch 
until  to-day,  when  the  rain  has  somewhat  impeded  our  progi 
We  hope  it  will  nol  be  of  long  duration,  but  at  this  season  the 
weather  is  always  very  uusettled.  To-day  we  valued  <»n  your  •_ 
selves  (2  sixty  daj  s,  favour  of  A.  ( ..  I;        I 

stei  ling,  at  7.1  5i  premium  of  exchange,  which  please  honour, 
|  '  5  17]  being  on  account  of  purchases  oi  cotton  per  Charlotte.  '  We 

have  not  bad  a  single  inquiry  for  freight,  and  oth< 
partly  loaded  are  brought  to  a  stand. 

•■  Y<un>  truly. 

••  Edward  Menlove  a  <  lo." 
On  the  25th  of  September,  Menlove  &  Co.  wrote  as  follows:  — 

"Dear  Sirs,  —  We  have  just  time,  by  this  day's  mail,  to  own 
receipt  of  your  valued  favour  of  3d  instant,  which  lias  had  our  at- 
tention. To-day  we  have  drawn  on  you  (a  sixty  days  for  £1000 
sterling,  (2  8  exchange,  favour  Jos.  Lawton  &  Co.,  and  a  small 
draft  at  sight  for  £15,(5  9  .  favour  Mr.  Richard  Green,  which  we 
sold  to  Captain  Carter,  otherwise  would  not  have  drawn  one  so  small. 
Please,  honour  them.  Cotton  Market  dull  Shall  write  you  fully 
by  to-morrow's  mail.     Truly.  Edward  Menlove  &  Co. 

«P.  S. — We  think  the  cargo  of  the  Charlotte  will  be  entirely 
discharged  bv  Monday  or  Tuesday  next.  E.  M.  &  Co." 
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On  the  9th  of  October  Menlove  &  Co.  wrote  a  letter  containing 
following  passages:  "We  hope,  although  over  1000  bales  of 
the  Charlotte's  cargo  was  bought  before  the  recent  unfavourable 
advices,  that  the  Liverpool  market  will  have  revived  before  her 
arrival  with  you,  which  we  hope  will  be  about  the  1st  or  5th  of 
November.  To-day  we  bought  for  the  Charlotte  141  bales  of 
cotton,  (</  10{,  10:  per  bale,  good  middling,  middling  fair,  and  fair 
qualities,  which  please  note  for  insurance;  and  also  about  75  feet 
planks,"  &i  . 

"  P.  S.  —  We  hi  ged  a  draft  on  you  Eor  about  750  sterling, 

(a   60  d  a  («  7\  %  premium,  to  be  delivered  in  a  few  daj 

"On  the  11th  of  October Menlo  dvised  a  further  [*548J 

purchase  of  59  bales  of  cotton  ;  and  on  the  uext  day  they 
wrote  as  follows  :  — 

'•  Oil  IRLESTON,  SO.  I  V.   12th  I  >Ct.    I  -  17. 

Dear  Sirs  Referring  to  our  several  respects,  we  have  the 
pleasure  of  informing  you  that  the  Charlotte  finished  her  loading 
to-day,  and  we  have  engaged  a  steamer  to  tow  her  to  sea  at  day- 
light to-morrow.  We  are  unable  to  forward  the  invoice  of  her 
cotton,  as  much  difficulty  has  been  met  with  in  getting  the  bills, 
one  of  which  is  still  wanting;  but  you  shall  have  it  per 
steamer,  which  may  be  in  time  for  you. 

"  Annexed  is  invoice  of  Mr,871  feet  pitch  pine  plank,  amounting 
to  $1201.50,  which  we  Ik-ic  will  be  satisfactory, and  would  remark 
that  several  of  the  two-inch  plank  were  cut  on  board  to  make 
stowage.  You  have  also  freight  list  inwards,  amounting  to  $94.87 
to  your  credit,  and  account  sal<  s  of  salt  and  coal  $4559.69  in  cash 
11th  November  next,  and  we  credit  your  account  in  conformity, 
feeling  much  pleasure  that  the  shipment  has  resulted  so  favour- 
ably. We  hope  that  this  cargo  will  arrive  to  ;i  good  market,  as  we 
have  exercised  every  precaution  and  attention  in  buying,  which 
it'or  over  1000  bales)  was  purchased  bi  fore  the  recenl  unfavourable 
advices  from  your  side,  which  came  to  hand  a  few  days  ago. 

"We  -hall  use  our  Inst  exertions  for  the  Higginson  which  has 
not  yet  arrived;  ami  as  the  cotton  market  is  inclining  a  little 
downwards,  we  intend  waiting  a  few  days  before  buying  for 
you."  &c. 

The    invoice    Was    ;l<    follow-:  — 
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"Invoice    lumber   shipped    by    I..    Menlove   &   Co.   <>n    board 
the   Br.  ship  Charlotte,  Carter  foi    Liverpool,  by 

i'i]    *  order  and  for  account  and  risk  oi   M<     i     Barton,  Irlam, 
&  Higgin  "M  there,  and  addressed  t"  ord< 

"Purchased  30th  September,  1847:  — 

1 1,860  feel  4-inch  pitch  pine  plana 
30,011  feel  2-inch       Witt..        .litt.. 

7  1  s:i  feet,  (■>  $lo  p.  m $lll.':;.o<; 

"  Charges:  — 

'I'm  wharfage  and  proportion  of  B  Lading     .  .'17. si 

1160.87 

To  commission,  at  .".',  % 40.63 


1.50 


I'.i'V.  \i:i.    .M  \  \  i."  . 


"  Charleston,  So.  Ca.,  11th  Oct    1847 


()n    the     L6th    of    October,    1847,    Menlove    &     Co.    wi   I 
follows :  — 

"Dear   Sirs,  —  The  CharlotU    go(   safel)   to   sea    on  the  13th 
inst,  and  we  hope  has  had  a  good  run  out     Our  cotton  market  is 
very  quiet,  and  we  arc  looking  out  for  some  purchases  on  youi 
count   for  the  Higginson  who  has  uot  yet  made  her  appearance; 

but  we  si  Kill  look  for  her  daily,  and  think  hei  Bait  will  meel 
market. 

■•  Fair  cotton  is  worth  10V.  or  I0%d.  per  pound;  but  if  the  next 
advices  from  you  are  better,  an  advance  will  at  once  take   , 
here;  so  we  intend  buying  before  the  accounts  eived,  though 

it  is  impossible  to  see  what  course  prices  will  take. 

■  We  have  drawn   on  you   for  £4000  (a    ~h  ■ .  .  23  Sept.:    £\{ 
9     .25  Sept.;  and  £1000  at  8       £2000(5 
£3312  lis.  (<'  8      :  all  of  which  please  honour,  being  for  the 
on  your  account  per  Cliarlotte.     We  deferred  drawing  as  long 
possible  for  the  early  purchases,  to  give  the  ship  time  to  be  with 
yon  before  the  drafts  ;  and  as  the  money  market  was  so  string 
we  thought  a  little  time  would  be  acceptable  to  you. 
*  550]      *  "Please  insure  per  Charlotte  $54,832.44  on  cotton,  and 
SI  201.:.  on  plank. 

•■  Yours  truly,  Edward  Menlove  &  I 
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On  the  19th  of  October  Menlove  &  Co.  wrote  to  Barton  &  Co., 
inclosing  the  following  :  — 

"Abstract  invoice  of  1263  bales  upland  cotton  shipped  by  Ed- 
ward Menlove  &  Co.  on  board  the  Br.  ship  Charlotte,  Carter 
master,  f<»r  Liverpool,  by  order  and  Eor  account  and  risk  of  Messrs. 
Barton,  Irlam,  &  Eigginson  there,  and  addressed  to  order:  — 

"Al.  207.     1263  bales  upland  cotton,  amounting, 

per  invoice,  to $52,347.49 

"  Charges :  — 

To  shipping  expenses 630.71 

52,978.20 

To  commission 1,854.24 

(54,832.44 


u  EDW  \ki>    M  l\  LOVE    &    I  '". 
••  (  ii  mm  i  -!.>-.   8o.  Ca.,  <  >•  t.  l;t!i.  1847." 

<  >n  the  23d  of  0  L847  Menlove  &  Co.  wrote,  inclosing  the 

invoice  of  the  cotton,  and  also  duplicate  invoice  of  lumber,  and  the 
account  current     This  letter  contained  the  follow  »age:  — 

"The  bank,  to  whom  our  drafts  on  you  were  sold,  required  the 
delivery  of  B  L,  which  we  thought  best  to  comply  with,  and  thereby 
obtained  the  very  big  liange  that  in  consequence  of 

the  uneasiness  felt  by  purchasers  of  draft-  on   England  caused  by 
t  he  monetary  eml  .  ml  -  there." 

The  invoice  commenced   thus:  "Invoice  of  1263  bales  upland 
cotton,  shipped   by    Edward    Menlove   &   Company,  on   board   the 
British  ship  Charlotte,  Carter  master,  for  Liverpool,  by  order,  and 
for  a     of  M  issrs.  Barton,  [rlam, &  Higginson  there,  and  to 
them  consigned."    It  then  ified  the  days  on  and  prices   [*  551] 

at  which  the  different   lots  of  cotton  were  purchased,  and 
contained  a  charge  for  commission. 

On  t'n  •  L2th  of  i  >  stober,  is  ;:,  the  master  of  the  CharlotU  signed 
and  delivered  to  Menlove  &  Co.  the  following  bill  of  lading :  — 
Shipped  in  gMi.d  order  and  condition  by   Edward   Menlove  & 

pany,  of  Charleston,  upon  thi    ■_• 1  ship  or  vessel  called  the 

B     ship  Charlotte,  whereof  Carter  is  master  fortius  presenl  voyage, 

and  now  lying  in  the  port   of  Charleston,  and  bound  for  Liverpool, 

ilea    upland  cotton,  74,871    feet  plank',  under  deck,  being 

ked  and   1 1 1 1 1 :  i    margin,  and  to  be  delivered  in  the 
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like  good  order  and  condil  ion  at  tl  |  all 

and  every  the  dan  id  accideuts  of  tfa  nd  navigation  of 

u  uatsoever  aal  uri  pted,  unto  ordei .  or  to  oui 

he  or  the)  paying  freight  for  the  said  (  tton  in  round 

bales,  cotton   in  nothing,  bein  >  ith- 

"iii   per  c.  hi.   primage,  and  a  stomed      In  \\ii i 

l'  ted  in  Charleston,  this  12th  daj  of  October,  1847. 

\v    i:    l 

Tin'  lull  hi'  ladir  tidoreed  thus :  — 

■  Deliver  the  within  u,  the  Bank  of  Liver] 1,  n 

.M  .    I 

The  lull  i'mi   l'  1 5  \\.i-  paid  b}   M  I    i  ton,  Irla    ..II 

on  the  L9th  of  <  tetober,  L847.    The  bills  foi  £1000  and 
accepted  by  them  <>n  the  presentment  tl 
payment    Theotherbill  tment,  refused  acceptance. 

The  Charlotte  arrived  at    Liver] 1  ou  the  26th  <<f  Novem 

1 8  IT.  and,  on  the  follow  n  t<>  th 

that    Menlo>      &  C       laimed  t"  stop  th< 

required  him  t"  deliver  it  t"  the  Bank  1  on  their 

[*  5."rjJ  account.     <  mi  the  lltli  of  '  February,  1848,  th 

by  consent,  stowed  in  the  ware]  tits. 

It  was  proved  that  the  bills  of  ladinj  form  1  in 

the  American  trade;  and  that  when  bills  <•!  lading 
it  is  not  the  practice  of  merchauts  to  inquire  for  the  invoic 
correspondence,  or  anything  but  the  bill  of  lading.    Jt  also  appe 
from  the  depositions  of   merchants  e  at  Ch 

that  when  a  merchant  at  that  port   k  in  poss 

order  for  the  pui       -      :   produce  from  an  English  c 
the  invariable  us  _      -   to  reimburse,  unless  otherwise  placed   in 
funds,  by  drawing  bills  of  exchange  <>n  the  European  hous 
usual  course  of  business  is,  for  the  merchant  who  i 
embracing  the  purchase  of  produce  for  a  merchant  in  England,  to 
draw  hills  on  the  latter,  and  to  raise  the  money  by  negotiating 
bills.     This   negotiation    generally  takes    place   with  a  bank,  but 
sometimes  with  other  dealers  in  bills  ;  when  the  bill  is  taken  I 
bank,  it  is  always  drawn  payable  to  the  cashier;  when  negot     I 
to  a  private  dealer,  it  is  drawn  as  he  may  direct.     In  such  m  a 
tion  the  bill  is  not  said  to  be  discounted,  as  it  is  almost  alw 
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i  amonnl  ling  the  nominal  value.     Dealers  in  exchi 

whether  banks  or  individuals,  when  they  have  not  full  confid 
in  the  strength  of  the  Mils  at  both  ends,  generally  require  the  bill 
.in"  transferred  as  additional  security.    The  highest  exchange, 
ver,  La  obtained  foi  bills  bought  without  such  security,  as 
are  bills  draw  i  baracters  stand  high. 

The  plainti  objected  to  I  certain  por> 

the  evid  If  of  the  defendants  ;  but  the 

Imitted  by  the  learned  Judge,  who  e:  1  an 

that  the  ted  to  did  not  '-any  the  case  further 

f  the  The  plaintiffs1  counsel  intended, 

under  the  above  circumstances,  the  property  and  possession 

of    tl  -    in    question    vested    absolutely   in    Barton, 

.  "ii  the  delivery  on  board  their  ship,  |  '  553] 
so  that  all  rights  of  lien  and  stoppage  in  t 

then  at  an  <*ti»l :  and  that  such  rights  were  not 

sted  by  Menlove  king  the  bills  of  lading  to  thru-  nun 

ntrary  t<>  their  contract  ;  that  the  master  liatl  n<>  authority 

jii  Buch  bills  of  Lading  ;  and  even  if  Menlox  had  such 

rights  of   li«'n  and  stopps  itu,  they  could  not  transfer 

tli.'in.     Also,  thai  any  defence  of  Lien  or  stoppage  in  transitu  should 

have  been  illy  pleaded. 

h  •■'!  on  both  si'li-^  that  there  was  no  question  of  fad 

f<«r  the  jmy,  mnl  that  the  learned  Judge  should  direct  them  how 
they  slmuM  find  their  vei  d  being  of  opinion,  upon  all  the 

of  the  case,  that  Menlo>      I  l      bad  not  delivered  the  cotton 
<>n  board  the  Bhip  to  be  i  r  and  on  account  and  at  the  risk 

of  the  vendees,  but  that  they  intended  to  preserve  their  rights  as 
unpaid  '  ted  a  verdict  for  the  defendants 

A  bill  having  been  tendered  t<>  this  ruling  of  the 

learned  Judge,  the  c  ted,  in  last  Michaelmas  Vacation 

'\..v  :  i  i  by 

Crompton  (Blackburn  with  him)    for  the  plaintiffs.     The  prin- 

i  is,  whether,  upon  the  above  documents  and  •  ■-.  id  mce, 

the  '  Fudge  was  correcl  in  directing  a  verdii  defend- 

[|       mbmitted  that  the  property  and  righl  of  on  of 

the  i   in   Barton  &  Co.  by  the  delivery  on 

\       right  "f  lifii  or  al  transitu  was 

PaTTBSOH  WlGHTMAN,  J.,   I-- 1 : 1 . 1 : .  J.,   WlLLIAM-,  J, 

Tai  1  •>!    RD,   -I 
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gone  when  thi  re  put  on  1  *«  •:»  r- 1  the  \  en 

cai  i  ied   for  them  and  on  t  ru  int  and  risk       ' 

Booh  /•.'.'   I       691  III  /      ■    // 

Banl     '  t  \    Ha  •  I     I   211  ;  7  I;   I  Thi 

distinction   ia   well  established    thai 

board  a 
l  ]    "  remain  ut  of  th< 

ami  in  the  situation 
delivei  on  board  the  pun  1  !»ij»,  tin* 

terra  in  ed  by  the   deliver)      In  on  Shipping 

ch,  ii.  p  '_'s'.'.  siW  •  ■ 

( Jo\t  p.    I  13,  and 

impeached;  and  although  it   had  been  del  i  in  th< 

Bohtlingl    .    /  I      I  that   tl 

goods  "ii  board  a  ship,  of  which  th<-  \ 

ach  a  delivery  t"  him  as  w . •  1 1 1 « I  preclude  th-- 
dor  to  Btop  them 

held,   in 
term 
entire  disposition  and  •••'iitr->l  <>f 

.\  ii.  and  that  the  delivei 

ae  thing  ■   int<»  In 

A  ted  in  J 

and  ."•  I  i 

work  |  pi    1  ch 

having  vest  Co.,  1 

master  "f  the  1  •  i  1 1  of  lading,  mak 
persons,  can  be  "f  no  avail     I 
l.v  I;  6  17.  it  was  held,  that  .. 

order  on  board  Ins  ship  vested  tl  rty  in  him,  i 

ing  the  master,  through  ntation  by  tl 

bill  of  lading  in  ldank.  which 
sir  W.  Scott,  in  delivering  judgment  in   T 
Adm.  Rep.  32  I"     m<  r  antile  law  I 

distinct,  that  the  seller  has  n« >t  a  right  t<>  vary  the 
cept  in  the  case  aboi  '  that  i<.  wl 

without  ord(  re        The  mischief  ami  in  that 

would  ensue  on  ;i  contrar  isition  ar<-  extreme. 

Is  might  •  I   ami  might  lie  at  the  r is 

the  consignee  fur  two  or  three  i  :id  if  the  co;. 
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ame  them  at  pleasure,  it  would  place  the  consignee  in 
lation  of  great  disadvantage,  that  he  Bhould  be  exposed  to  the 
risk  during  Buch  a  leugth  of  time,  for  an  object  which  might  be 
even  ually  defeated  at  any  moment,  by  the  capricious  <>r  inter 
change  of  intention  in  the  breast  of  tin-  consignor.  It  would  be  to 
jnor  altogether  t<>  the  mercy  of  the  seller."  Here 
the  i  distinct,  that  the  goods  Bhould  I"-  delivered  t<> 

mip,  which  was  sent  i"  receive  them. 

nit  i-  under  do  obligation  to  comply 

with  the  Mt,  but  may  ship  the  goods  t--  his  own  order,  de- 

ible  upon  paj  m  lit  ;  l>ut  in  ti,  |  •  he  con-: 

may  Here,  however,  it         lear  thai 

M  •  the  pi   perty  t"  pa  .  Co  <>n 

delh  by  the  1 6th  i  I  that 

the  bill  t  a  long  date,  in  ordi 

i  lise  money  by  the  Bale  "t"  the  goods 

The  [act  that  th<  ted  in  the  bill  of  lading  to  be  the 

■  bat  the  one 

ou  board  th<   i 

■  the  vessel  »n  Si 
the   j'Ui;                             theii   ow 

•  ul. I  the)  ;  ]•  dge  t  I  ••'!  in 

■  t hat  tl.  were 

ship]  I  •  hat  the  contra*  t 

rd  their 
!  I'hc  mastei    had  nu  authoi  it)  to 

ill  of  ladii  Menlove 

•Id  .Hid  delivi 
the  mora  I      Sup- 

■ 
0 

•  •ul«l  thru  undei  w  riti  fully 

\  that  by  the  \\  roi 

Id  Menlo 
ined  an  on  tin-  l>ill  of  lading  I        >n  & 

1  i  ul  i.i'  t  by  1 1 1 •  -  in  i  stei  to  i  arry  the 

for  nothing.     MiU  ;    ■ .    1  i    \ 

in  that  case  it  was  not  contrary  to  the  i 
luty  t"  bring  home  thi  m  freight     The  Court   there 

•  he  bill  <>t"  lading  was  not  conclusi 
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of  the  property,  because  il  plained   bj  othex 

In    Wmt   v.    Bah  ■     2    I        I       17    I.    .1     I  ,     the 

ship  was  chartered  by  t  !i'    vendoi   foi   i  b 
the  master  was  in  the  situation  i   both  | 

eel  v.  Booker  is  an  authority  in  the  plain  ; 

the  bill  of  ! 

nothing,  b<  ithout   | 

primage  and  a vei  istomed.'      Thai  that  all  the 

circumstances  must   be  looked  at,  in  whethei  <»i  no  it 

w.i    t he  intention  of  the  parties  thai  t he  | 
Ellershaw  v.  Magnin  a.,  whicl  d  in   Va 

\    Booh  r,  it  w.i  -  held  that  the  vendor  ha< 
Bignment     In  Jenkyru  v.  I  I  I  Q   B    196     19  1    ,1   Q   B 

the  cargo  vras,  at  the  time  <>f  the  shipment,  the  pi 

til  ill's  agent,  and  t  hei 
it.     A  bill  of  lading  in  tin-  ordinary  fori  I   f"i 

carriage,  and  where  a  person  carries  \\\s  own  ship  no 

bill  of  lading  is  n  Hei     the  bill  of  ladii  t]  led  with 

the  other  circumstances,  shows  that   the   propertj    vested  ii 
consi  ad  that  the  shippers  were  merely  then 

there  is  a  delivei  with  an  intentii  -  the 

57]   property,  the  vendor  cannot  '  them  to  any 

of  lien  or  control.     Hotoei   v.   Ball,  7  B  a  I  The 

owners  themselves  having  made  a  Bpecial  contract  for  th<-  employ- 
ment of  their  ship.it  was  not  competent  for  the  ma  anal 
such  contract,  and  substitute  auother  for  it  with  the  other  con- 
tracting party.     Abbott  on  Shipping,  p.   130,  8th  i  d .  .   B 
11  RR  7                 "  v.  Mox       :   I 
vhich  show  that  a  hill  of  lading  will 
control  the  rights  which  a  shipownei 
the  charter-party.     Small  v.  - 

.  '2  1'.  &  AM  503.     The  indorsement  of  a  bil 
not  r  of  the  property,  bul 

dence  of  it. 

-    ith,  1  Bos.  &   P   56        S       adly,  even  if  a  i 
it  could  not  be  transferred.     A  lien  is 
continues  only  so  long  as  the  - 

v.   Da    es,l  East,  5;  8  ft  R.534;   D  Daval,  5  T.  R 

M.  &  W.  36.     Thirdly,  the  lien,  if  any 
been  specially  pleaded.    As  Menlove  &  Co.  had  in  their  1. 
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some  fin.  rton  &  ( ""..  they  were  not  in  the  situation  of  un- 

M  v    Farnell,  12  M.  &  \V.  674;  13  L.  J.  Ex. 

142,  decided,  that  in  detinue  the  defendant  cannot,  under  the'] 

;m<l  not  show  that  he  had  a  common  inter- 

pritfa  the  plaintiff  in  tl  ;ht  to  be  i  d.    That 

jion,  however,  is  at  variance  with  Lane  v.  Teuton,  1-  A.  &  K. 

116  n.,  in  which  the  I  Queen's  Bench  held,  that  in  detinue 

a  lien  might   be  Bet  up  under  a  plea  that  the  gooda  were  not  the 

the  plaintiff.     Fourthly,  the  evidence  objected  to  was  im- 

lived.     That  would  entitle  the  plaintiff  to  a  ueni 

[Wightman,  J.      Nothing  was  left  to  the  jury,   therefore 

they  could  not  have  1 □  influenced  by  that  evidence.] 

*  Cowling  (Knowles  and  Watson  with  him),  for  the  de-  ['  558] 
fondants.     The  learned  Judge  was  t   in   directing  a 

.  l.nit-      It  i^  material,  in  the  first   place,  t" 
advert  t>>  the  relative  position  of  the  parties.    At  1 1 1 •  ■  time  the  order 

impany,  they  were  unprovided  with  funds 
t'>  make  the  pun  ;  ith  a  trifling  exception.    Then,  what  is  the 

iling  at  <  Charleston  i^  i"  purchase 
produce  for  cash ;  and  that  ia  obtained  by  the  merchant  at  Charles- 
ton  drawing  l»ill>  "ii  the  merchant    in  England,  and  when  those 
hills  cannot  be  sold  without  additional  security,  the  bill  of  lading 
i  d  for  that  purpose      Menl<  were  unable  to  raise 

money  without  pledging  the  bill  of  lading;  and  consequently  the) 
I  to  in  to  thi    bank  of  Charleston.     This  negotiation 

took  plat  •  the  bill  drawn,  and  also  prior 

my  shipment;  for  the  letter  of  the  'J.'.th  of  September  shows, 
that   the  out  I   then  discharged. 

Bills  lingly  drawn,  by  means  «>f  which  Menlovi        I 

I  to  purchase  the  great  bulk  of  thi  and  it  is  not 

that  the  hig  '  tained      <  m  the 

23d         I  r,  the  day  before  th     I  11  of  lad 

ing  waa  drawn  M  and  forwarded  to  the 

Bank  of  Liverpool,  who  are  identified  with  the  Charleston   Bank. 
11  ;v  an   in\ oice  of  timber  • 

order."     On  the  L9th  invoice  of  cotton  was 

nilar  form  ;  and  < <n  tlic  23rd  an  invoice  waa  sent,  d 
the  13th.     Under  thi  es,  the  goods  when  purch 

mi,-  the  property  of  V  fcCo.;  for  they  purchased  in  their 

own   name,  and  the  ■  •  n  to  them  exclusively,  they 

VOI      IV.  17 
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having  to  pay  cash;     A.bbott  on  Shipping   p  516  8th  <-<l  ;   / 

Wray,  3  East,  93;  6  \l  R  551.     Then,  when  did  the  goods 
[*  559]  cease  to  be  the  property  of  Menlove  A  *Co.  i     No  doabl 

they  wrote  thai  they  bad  made  purchases  foi    Barton  & 
Co.;  but  those  letters  only  show  an  intention  to  purchase  goods  for 
the  latter,  uot  an  irrevocable  appropriation  of  them.     The  property 
remained  in  Menlove  &  Co.,  al  leasl   until  the  goods  were  shipped. 
Itleinson  \.  Bell,  8  B.  &  C.  277.     It  is  Baid  that  Menl<  ■     k  Co.,  by 
acceding  to  the  order  of  Barton  &  Co.,  undertook  to  ship  the  goods 
as  their  propertj  ;  bul    qo  such  consequence  follows,     [f,  ind< 
Menlove  &  Co.  had  undertaken  to  ship  the  goods  as  the  unquali- 
fied and  absolute  property  of  Barton  &  Co.,  they  would  have  been 
bound  by  such  an  agreement ;  bul  the  Letter  of  the  L8th  of  Augusl 
contains  nothing  specific  as  to  the  mode  of  payment     It  must 
therefore  be  read  with  reference  to  the  usage  of  trade,  and  in  the 
sense  in  which  a  merchant  in  the  situation  of  Menlove  &  '  lo  would 
understand  it;  that   is,  that   they  were  to  raise  funds  by  drawing 
bills  of  exchange,  and  pledging  the  bills  of  lading  if  n< 
That  Barton  &  Co.  contemplated  the  drawing  of  bills,  is  clear  from 
the  letter  itself,  and  also  from  the  letter  to  them  of  the  23rd  ol 
September,  in  which   Menlove  &  Co.  inform  them  that  they  have 
drawn  the  bills.    The  contracl  was  not  to  ship  the  goods  absolutely 
and  without   reservation,  but   subject   to  the   special  property  in 
respect  of  the  pledge  of  the  hills  of  lading.     Menlove  &  Co.  were 
therefore  justified  in  shipping  the  goods  in  their  own  name,  so  as 
to  reserve  to  themselves  the  legal   property,  for  the   purpose  of 
securing   payment  of  the  funds  raised.     But,  whether  justified  or 
not,  the  mere  duty  to  ship  the  goods  in  the  nam.-  of  Barton  &  Co. 
would  not  vest  the  property  in  them,  though  the  breach  of  that 
duty  might  render  Menlove  &  Co.  liable  to  an  action.     The  words 
•owners'  property"  in  the  bill  of  lading,  mean  beneficially  so,  and 
were  only  inserted  for  the  purpose  of  exculpating  the  captain  for 

carrying  "  freight  free."  The  important  part  of  the  bill  of 
[*  560]  lading  is  that  which  states  the  person  to  whose  *  order  it 

is  drawn.  Van  Castcel  v.  Booker,  Jenkyns  v.  Brown.  No 
real  prejudice  could  ensue  from  taking  the  bill  of  lading  in  this 
form,  for  Barton  &  Co.  were  in  the  situation  of  mortgagors,  and 
had  sufficient  interest  to  insure.  1  Arnould  on  Insurance,  251  ; 
Smith  v.  Lascelhs,  2  T.  R.  187;  1  R  R  457.  A  Court  of  equity 
would,  as  in   the  case  of  mortgagees,  compel  the  consignors  to 
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refund,  on  sale  of  the  goods,  what  they  might  receive  beyond  what 
was  sufficient  to  indemnify  them.  The  invoice,  which  bears  date 
subsequent  to  the  bill  of  lading,  would  not  affect  the  property 
passed  to  the  bank.  An  invoice  is  not,  like  a  bill  of  lading,  a 
symbol  of  property.  The  terms  "addressed  to  order"  in  the 
invoice,  refer  to  the  bill  of  lading  Whether  or  no  the  master 
acted  rightly  in  receiving  tin;  goods  as  those  of  Menlove  &  Co.  is 
immaterial,  since  hi-  wrongful  receipt  of  them  would  not  vest  the 
property  in  Barton  &  Co.  But  the  master  acted  rightly,  because 
he  vias  authorised  to  receive  the  goods  on  the  same  terms  as  Men- 
love  &  Co.  were  justified  in  shipping  them,  that  is,  according  to 
the  course  of  trade,  and  subject  to  such  security  as  was  necessary 
for  the  purpose  of  raising  funds.  In  Wait  v.  Baker  the  terms  of 
the  charter-party  do  not  appear,  and  tin-  vessel  was  treated  as  the 
purchaser's.  In  Van  Casteel  v.  Booker,  in  which  the  bill  of  lading- 
was  likr  the  present,  tin'  question  was  considered  as  depending  on 
the  intention  of  the  parties  at  the  time  of  the  shipment  Coxe  \. 
Harden  has  never  been  cited  with  approbation,  and,  as  to  one 
point,  has  been  overruled  by  Morison  y.  Gray,  2  Bing.  260;  and 
Brandt  v.  Bowlby,  '_'  B.  &  Ad.  9 •"•'_'  :  Ogh  v.  Atkinson  is  not  recon- 
cilable with  Mitchel  v.  Ede,  or  Ellershaw  v.  Magniac,  and  can 
only  he  supported  on  the  ground  of  Fraud.  The  case  of 
77/'  Constantia  *  has  no  bearing  on  the  present  case,  for  [*  561] 
here  the  question  is  not,  whether  if  the  goods  had  been 
consigned  t>  Barton  &  <'"..  thai  consignment  could  have  been 
altered,  but  whether  they  ever  were  so  consigned.  Mitchel  v.  Ede 
onlj  -how-,  that  the  consignee  alone  has  power  to  change  the 
destination.  Secondly,  it  is  argued  that  a  lien  is  a  personal  right, 
and  cannot  be  transferred.  No  (hmht  that  is  so  in  the  case  of  an 
ordinary  lien;  but  it  is  otherwise  where,as  here,  an  unpaid  vendoi 
has  a  property  in  the  goods.  \\\<  interest  differs  from,  and  is 
ter  than,  that   of   an  ordinary   lien,  and  is  not   destroyed  by 

relinquishing  possession  of  the  g K     Hobson  v.  Mellond,  2  Moo. 

&  b'ob.  342,  shows  that  there  are  cases  in  which  a  lien  is  transfer- 
able Further,  it  is  argued  that  the  lien  ought  to  have  been 
pleaded  specially;  but  that  argument  altogether  fails,  inasmuch  as 
this  is  not  a  mere  lien.  At  all  events,  the  decision  of  the  Court  of 
Queen's  Bench,  in  Lane  v.  Tewson  is  to  be  preferred  to  that  of 
t  v.  F<i nn  11. 
Crompton  replied  Cur.  adv.  mil. 
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The  judgment  of  the  Court  wa    now  delivered  by 

Patteson,  J.     Thia  was  an  action  t"  try  the  right  "f  the  plain* 
tiffs  !    M      :      I !  U 

chauts  in  Liverpool,  trading  under  the  name  i  li 

;  I       nson,  and  l,  nkrupts,  to  the  |  I  .1  quan- 

>f  cotton  and  timl  I 

were  merchants  at  Charleston,  in  America,  and  the  real  defendants 
in  tin-    uit.     The  propert)  in  dispute  constituted  th 

of  w In-li  the  bankru] 
called  1  he  ( 'harlotlt  and  the  Hig  1  -'1 

that   the  Barae  qu  with  respect   t"  both,  and  that    the 

circumst  similar,  it  will  b  •  only  ni  the 

leading  facta  relating  to  one  of  t  h. •  1  n .  the  Charlotte. 

Ii  appeal     that  in   August,  L 847,  the  bankrupts  sent   order*  t<> 
Menlove  <v  Co.,  at  Ch  to  ship,  on  their  (the  bankru] 

account,  ;i  quantity  of  cotton  for  the  hi  '  Char- 

lotte, a  Bhip  belonging  to  the  bankrupts,  which  had  b<  nt   t<> 

America  with  a  cargo  of  coals  and  salt,  and  which  arrived  ;it 
Charleston  on  the  19th  of  September.  In  the  meantin  M  love 
ft  Co.  had  made  considerable  pure!  I  cotton   in  execution  «»f 

the  order,  and  continued  to  make  further  purchases  until   within 
a  day  or  two  of  the  Bailing  <>f  the  CharlotU   <>n   h«-r  homev 
voyage  with  the  cotton  on  board,  on  the   L3th  <>f  October.     On 
thf  1 2th  of  October,  the  master  of  the  CharlotU   signed  ;i  bill  <>f 

lading  of  the  cotton,  "  to  be  delivered  at  Liver] 1  unto  order  or 

to  our  assigns,  paving   freight  for  cotton  nothing,  being  <»\\: 
property;"  and  Menli  I  1  the  bill  of  lading  in  tl 

terms:   "Deliver  the  within  to  the  Bank  of  Liverpool,  or  1 
—  Edward  Menloi  e  &  I 

Messrs.   Menlove  &  Co.  informed  the  bankrupts,  from  time  to 
time,  of  these  purchases  as  tl  and  «>n  th"  16th  of 

October  they  informed  the  bankrupts  of  the  sailing 
and  that  they  had  drawn  bills  upon  them 
earliest  being  of  the  23rd 

their  account,"  by  the  ite,  and  desiring  them  t<>  ins 

cotton.     On  the  19th  of  October,  Menlove  &  t 
invoice  of  the  cotton,  dated  the  13  r;  in  which  it 

stated,  that  the  cotton  was  shipped  by  Menlove  &  C  •    on 
[*  563]  board  the  Charlotte,  for  Liverpool,  "  by  order,  and  : 

count  and  risk  of  Messrs.  Barton,  Irlam,  &  Co.  there,  and 
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adcb  irder."     And  on  the  23rd  of  October,  Menlove  <S    Co, 

to  the  bankrupts  a  full  invoice  of  the  cotton,  dated  the  13th 
stating  that  the  cotton  was  shipped  for  Liverpool  by 
order  and  for  account  of  Barton  &  Co.  there,  and  to  them  consigned. 
It  a:  that  Menlove  &  Co.,  having  no  sufficient   Funds  of  the 

bankrupts'  in  their  hands  to  pay  for  the  cotton,  sold  the  bills  they 
had  drawn  upon  them  to  the  Bank  of  Charleston,  and  delh 
to  them  tin-  bill  of  lading,  indorsed  a-^  before  mentioned,  as  security 
for  the  due  honour  of  the  bills,  which,  with  the  exception  of  one 
very  small  one,  were  dishonoured  by  the  bankrupts,  and  taken  u)> 
l>y  Men]  md  by  letter  of  the  23rd  of  October,  Menlove 

informed  the  bankrupts,  that  the  bank  to  whom  they  had 
sold  the  hills  required  the  delivery  of  the  bill  of  Lading  to  them, 
and  that  they  had  so  delivered  it.  On  the  13th  of  November, 
II      :n-"!i  &  Deane  b      me  bankrupts.     The   ClmrlotU   arrived  at 

Liver] 1  on  the  26th of  November ;  ami  on  the  L'Tth  notice  was 

given  to  the  master,  that  Menlove   !  I        laimed  to  stop  the 

ind  required  him  to  deliver  it   to  the   Bank  of   Liver- 
pool on  th(  unt. 

The  question  is,  whether  Menlo>         I      could,  under  the  circum- 

:n>i<t  upon  the  delivery  of   the  cargo  to  them   or  their 

its  unless  the   bills   were  duly   honoured.     It    \\;i-  contended 

for  the  plaintiffs,  the  assignees,  that,  by  delivery  of  the  goods  on 

1  the  bankrupts'  own  ship,  specially  appointed  for  the  pur] 
of  bringing  home  th  uch  delivery  being   madi 

master,  who  was  the  b  nkrupts'  agent  for  the  purpose  oi  re- 
ceiving them,  the  absolute  property  vested  in  them,  the  sale  being 
complete  by   the  aa  of  the  order  and   the  terms 

invoice;  and  that   the  terms  of  the  hill  of  lading,  by  which  the 

re  to  be  del  I       i  pool  to  order  or  to  our 

•  Mei  I  .  did  not  at  such  absolute  [*  56  \\ 

ting  in  the  bankrupts,  nor  entitle  Menlove  & 
I        the  unpaid  vendors,  to  any  right   of  stoppage  in  transitu,  or 
any  other  right  over  them  what  ad  more  especially 

ted  that  no  freight  was   to  be   paid    for   the  cotton 
owners'  property .  which  was  inconsistent  with  the  properl  \  rem 
ing  in  Menlove  &  Co     It  was  also  further  contended  foi  the  |  I 
that  the  captain  had  no  powei  to  bind  th<-  bankrupts  by  the 
il  terms  of  the  bill  of  1  id  that  the  delivery  mu 

i  to  be  absolute  to  the  ven  :  d  further,  that  if  Mi  n 
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,\   ( ■,     bad  any  lien  the  a    ignmenl  of  the  bills  ol  lading  to  the 
hank  divested  that  lien  and  deprived  Menlovi       I       ol  .ill  \ 
ovei  the  good 

The  cases  mainly  relied  upon  by  them  in  Buppoii  <»f  their  prin- 
cipal point  were  OgU  v.  Atkinson,  Com  v.  Harden,  the  cast  <-i 

lantia,  Bohtlingl   v.   I-ngl      8  I  i   U    B    190  and  the 

of  Fowler  v.  Kymer  cited  in  it.     All  thea 
clearly    distinguishable   from  the  prei  int.     In   Ogh    \     Atfo 
the  general  circumstances  bore  a  close  r\  eniblam  ••  t"  th< 
The  vendor  of  the  goods  delivered  them  "n  board  a  Bhip  <>j   the 
vendee,  which  had  been  Bent  by  him  I  tin  tn  a«  tl 

of  i  he  latter ;  but   the  vendoi  wishing  to 
ili.  in,  prevailed  upon  the  captain  I  a  bill  of  lading,  in  \\ 

there  was  b  blank  l"i   the  name  "i  the  him 

that   it    was  of  no  consequence,  as  the  g Is  • 

t<>  Ins  owner;  and  the  vendor  then  transmitted  the  l>ill  ol 

to  a  third  person,  who  was  to  stop  the  del 

vendee  unless  h<  d  certain  bills ;  l>ut  the  Court  held,  that 

i  he  \  endee,  under  such  i  atitled  i 

65]  goods  without  accepting  the  '  bills,  for  the   blank  i>>\   the 

Dame  of  the  <  ion  -  was  either  imm 

to  I  he  captain,  or  mat 

in  that  case  a  fraud  was  practised  upon  the  captain,  which  could  not 
avail  the  consignors      G    !      I     J.,  in  his  judgm  It   is 

true  the  goods  might  have  been  delivered  on  board  the  shi] 
the  terms  on  which  the  defendant  coutends  they  were  deli 
and  then  goes  on  to  show  that  they  were  not,   by  i  I   the 

circumstances  under  which  the  captain  wi  aded  to  sign 

bill  of  lading  with  a  blank  for  the  name  of   th<  This 

is  therefore  clearly  distinguishable  from  the  present ;  but  it 
is  important  as  showing  that  a  delivery  on  board  the  vendee's  own 
ship,  and  to  his  own  master,  is  not   ii  at  with  the  ven< 

annexing  term-  to  the  delivery,  which  may  enable   him   t<>  n 
a  right  to  claim  the  -  nt  the  delivery  if   t: 

arc  not    complied  with.     Th< 

more  than   this,  "that  where  g      Is  are  shipped  on   account   and 
at  the  risk  of  the  vendees,  the  properl  in  them,  subject 

only  to  the  consignor's  right  of  £  s  fu,  which  right  is 

gone  unless  exercised   before  the   completion  of  the   voyage  and 
delivery  into  the  possession  of  the  vendee."     In   the  The 
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ilso,  it  was  held,  that  when  orders  have  beeb  received 
and  executed,  and  delivery  has  been  made  to  the  master  of  the 
ship,  and  bills  of  lading  signed,  the  seller  is  its  officio,  and 

has  n<>  right  to  vary  the  consignment  except  in  the  case  of  insol- 
vency.    Neither  tlii-  case  nor  that  of  ' '■    ■  v.  II    ■•-'.      are  authori- 
iipon  the  point  relied  upon  by  the  plaintiffs,  that  the  delivery 
en  board  the  ship  of  the  bankrupts  to  their  master  was  in   el 

mplete  delivery  to  them,  bo  as  to  vest  the  property  absolutely, 
and  deprive  the  vendors  of  the  pow  >pping  the  goods   in 

transitu,  or  otherv  rcisiug  any  right  or  control  i 

them.     The  case  of  B  htlingk  *  v.  In.  cited  on  the   [* 

part  «>f  the  plaintiffs  in  support  "I'  their  distinction  betw 
the  case  "i   goods   loaded  on   board  a  general  or  chartered   ship, 
where  the  owners  of  the  ship  are  merely  carriers  ami   the   master 
their  Bervant,  ami  that  of  goods  Loaded  on  board  the  vendee's  own 
ship,  the   master  "t'  which  is  his  servant ;  hut   neither  that 
nor  the  •  h  cited  in  it.  show  more  than  this, 

where  the  delh  on  board  the  ship  i-  not   for  the 

pui]  mveying  them  to  the  consignee,  but   an  absolute  de- 

livery t<>  him  when  put  mi  board,  all  puv.  the  goods  i-  Inst 

to  the  vendor,  as  the  relation  of  ■  onsignor  ami  consignee  no  longer 
nd  the  property  is  absolutely  vested  in  the  vendee.     Other 
ited  on  the  part  of  the  i  .  t<>   which   it    is  not 

they  do  not  appear  t«»  us  to  add  materially 
to  the  efl  li  we  lia\ e  already  adverted. 

On  the  part  of  the  defendants  it  was  contended  that  Menlsve  & 
Co.  had  never  parted  with  the  property  in  the  goods  to  the  bank- 
rupts, but  had  reserved  it  until  they  were  paid  the  purchase-monej . 
notwithstanding  the  term-  of  the  invoice,  ami  the  statement  in 
the  1,-11  of  lading  that  no  freight  was  payable  for  the  cotton,  being 
erty ;  and  we  are  of  opinion  that,  upon  the  I  • 
the  Judg  right  in  directing  the  verdict  to  be  entered 

for  the  defendants  upon  the  trial  ;  and   that   they  are  now  entith-d 
to  our  judgment 

It  appears  by  the  bill  of  exceptions,  that  it  was  on  both 

at  the  trial  that  the).-  was  no  question  of  met  fur  the  jury, 
and  that  the  Judge  should  direct  them  how  they  should  give  their 
verdict;  and    he  I  I  opinion,  upon  all  the  facts  of  the  , 

Menlove  &  Co.  had  not  delivered  the  cotton  on  hoard  the  ship 

ind  on  a<e, anil    and  at  the  risk    of   the   hankn 
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fcml  thai  they  intended  to  preserve  their  right  as  unpaid 
[*  567]  vendors,  *  directed  the  verdict  to  be  entered  for  the  defend- 
ants. There  is  no  doubt  thai  a  deliver}  of  goods  on  board 
of  the  purchaser's  own  ship  Is  a  delivery  to  him,  unless  the  vendor 
protects  himself  by  special  terms  restraining  the  effect  of  such 
delivery.  In  the  presenl  ca  e  the  vendors  by  the  terms  of  tin-  bill 
•  4  lading  made  the  cotton  deliverable  at  Liverpool  to  their  order 
or  assigns ;  and  there  was  not,  therefore,  a  delivery  of  the  cotton 
to  the  purchasers  as  owners,  though  there  was  ;i  delivery  on  board 
their  ship.  The  vendors  still  reserved  to  themselves,  at  the  time 
of  delivery  to  the  captain,  the  jus  disponendi  of  the  goods,  which 
he  by  signing  the  bill  of  lading  acknowledged,  and  without  which 
it  may  be  assumed  that  the  vendors  would  not  have  delivered  them 
al  all. 

The  question  really  is,  whether  any  and  what  effect  is  to  be 
given  to  the  terms  in  the  bill  of  lading  making  the  goods  deliver- 
able to  the  order  of  the  vendors;  for,  if  by  those  terms  they 
reserved  to  themselves  the  dominion  <>\.-r  the  cotton,  it  would  not 
pass  to  the  assignees.  The  invoice  would  pass  no  property,  what- 
ever its  terms  might  be  ;  the  property  would  only  pass  upon  delivery, 
and  the  only  effect  to  be  attributed  to  the  form  and  expressions  of 
the  invoice  or  bill  of  lading  would  be  as  indicating  the  terms  upon 
which  the  goods  were  delivered. 

The  plaintiffs  in  error  rely  upon  the  terms  of  the  invoice  and  the 
expression  in  the  bill  of  lading,  that  the  cotton  is  free  of  freight, 
being  owners'  property,  as  showing  that  the  delivery  on  board  the 
ship  was  with  intention  to  pass  the  property  absolutely;  but  the 
operative  terms  of  the  bill  of  lading,  as  to  the  delivery  of  the  g 
at  Liverpool,  and  the  letter  of  Menlove  &  Co.  of  the  23rd  of  Oct. 
show  too  clearly  for  doubt,  that  notwithstanding  the  other  terms 
of  the  bill  of  lading  and  the  invoice,  Menlove  &  Co.  had  no  inten- 
tion, when  they  delivered  the  cotton  on  board,  of  parting 
[*  568]  with  the  dominion  over  it.  or  *  vesting  the  absolute  |  : 

erty  in  the  bankrupts.  Upon  this  part  of  the  case,  the 
decisions  of  the  Court  of  Exchequer  in  Van  Casteel  v.  Booker  and 
Wait  v.  Bdcr  are  authorities  directly  in  favour  of  the  defendants. 
The  plaintiffs  further  insisted,  that  the  captain  had  no  power  to 
hind  the  bankrupts  by  such  terms  iu  the  bill  of  lading  as  would 
leave  the  property  still  in  the  control  of  the  vendors,  and  yet 
engage  that  the  cotton  should  be  freight  free.     Whether,  as  the 
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cotton  was  actually  carried,  the  owners  of  the  ship  as  such  might 
aot  be  entitled  to  freight  upon  a  quantum  meruit,  notwithstanding 
the  terms  of  the  bill  of  lading,  is  a  point  not  necessary  now  to 
iinine;  but  with  respect  to  the  question,  whether  the  plaintiffs 
could  set  up  the  want  of  authority  in  the  master  as  a  ground  for 
contending  that  there  was  an  absolute  delivery  of  the  goods,  so  as 
to  vest  the  property  in  the  bankrupts  immediately  upon  the  deliv- 
ery, notwithstanding  the  special  terms  upon  which  they  wer< 
delivered  and  accepted  by  the  captain,  we  are  clearly  of  opinion 
that  it  is  not  competent  to  them  to  do  so;  and  that  as  Menlpve  & 
I  the  cotton  on  hoard  upon  special  terms,  which  the 
captain  was  not  bound  to  accept,  but  without  which  they  would 
ma  have  delivered  them,  ami  which  would  preserve  to  themselves 
the  control  over  them,  the  bankrupts  cannot  treat  the  delivery  to 
the  captain  as  a  delivery  to  them  a-  their  property,  when  it  was 
expressly  agreed  that  they  were  not  to  be  delivered  t<>  the  bank- 
rupts but  to  the  order  <>f  the  vendors;  and  the  want  of  authority 
of  the  master  to  accepl  them  on  such  terms  will  not  have  the 
:  of  vesting  the  property  absolutely  in  the  bankrupts.  The 
•  if  Mitchel  v.  Ede  is  a  strong  authority  in  favour  of  the 
defendant-'. 

With  respect    to  the  question    whether  the  transfer  of 
*  the  bills  of  lading  by  themselves  to  the  bank  of  Charleston   [*  569] 

divested  their  power  over  the  g 1-.  we  are  of  opinion  that 

it    did   not;    Menlove   &    < '".    were   the   vendors   of   the  goods,  and 
reserved  to  themselves,  by  the  terms  upon  which  they  delivered 
them  on  board  the  ship,  the  property  in  those  goods  until  payment 
duly  mad".     By  indorsing  and  depositing  the  bills  of  lading  with 
the  bank  of  Charleston  a-  a  security,  they  did  not   divest  them- 
's of  the  property  in  the  goods  which  they  had  reserved,  and 
were  in  a  situation  to  claim  the  '_r"»l-  as  against  the  bankrupts  by 
their  agents  at  Liverpool.     They  never  had  divested  themselves  of 
the  property  in  the  goods,  nor  of  the  possession  except  by  delivery 
iptain.     This  is  not   the  case  <>f  delivery  .to  a  carrier  for 
the  purpose  of  his  delivering  them  to  the  vendee,  but  a  delivery 
for  the  purpose  of   the  carrier  delivering  them  according  to  the 
order  of  the  vendor,  who  retains  more  than  a  mere  lieu  upon  the 
Neither  the  bankrupts  nor  the  assignees  ever  had  the  prop- 
in  the  cotton  as  against  the  vendors,  and  the  objection  to  then 
title  may  properly  be  taken  under  the  plea  of  not  possessed.     It 
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was  said,  that  as  Menlove  &  Co.  had  funds  of  fche  bankrupts  in 
their  hands  to  some,  though  to  a  very  small  extent,  they  were  not 
unpaid  vendors  to  the  full  extenl  ;  but  this  really  make-  no  differ- 
ence, as  no  particular  portion  of  the  cotton  was  bought  with  those 
i'uinls;  and  the  bulk  generally  being  purchased  by  Men  love  [  I 
with  their  own  funds  or  credit,  they  retained  their  property  in  the 
whole  of  the  goods  until  payment  for  the  whole. 

A  question  \\u>  made  as  to  the  admissibility  <4  some  of  the  evi- 
dence; bul  as  no  matter  of  fact  was  in  question  for  the  jury,  and 
we  arc  of  opinion  that,  independently  of  the  evidence  objected  to 
there  was  sufficient  unobjectionable  evidence  to  warrant  the  direc- 
tion of  tin-  Judge,  it  has  become  immaterial  to  consider  whether 

the  evidence  that  was  objected  to  was  receivable  ")•  not. 
[*  570]  Our  judgment,  *  therefore,  is  for  the  defendants  in  error, 

and  the  judgmenl  in  the  Court  below  must  be  affirmed. 

Judgment  affirmed. 

Ogg  v.  Shuter. 
1  C.  1'.  I).  47-:»l  (-.  <  .  45  L.  J.  C.  P.  44  :  S3  J..  T.  492;  24  W.  EL  100). 

Salt  of  Goods.  —  Ship.       BUI  of  Lading.       Reservati  isponendi. 

Action  foT  conversion  of  g Is. 

Plea  that  the  goods  were  not  th>'  plaintiff's,  a-  alleged. 

The  plaintiffs  were  purchasers  of  the  goods  under  contract  for  their  being 
shipped  f.  o.  b.  a  certain  vessel,  pay menl  in  cash  against  bill  of  lading. 

The  defendants  were  agents  of  the  shippers,  and  holders  oi  the  bill  of 
lading,  by  which  the  goods  were  deliverable  to  shippers'  order.  The  bills  of 
lading  were  presented  to  the  plaintiffs,  along  with  a  draft  for  the  price,  which 
they  refused  to  accept,  alleging,  erroneously,  that  the  quantity  was  Bhort. 
The  defendants  then  sold  the  -nods  The  Court  of  Appeal,  reversing  the 
decision  of  the  Common  Pleas,  gave  judgment  for  the  defendants. 

[47 J         Appeal  from  the  decision  of  the  Court  of  Common  PI 

discharging    a    rule    to   enter  a  verdict  for  the   defendant. 
L  \l.  10  C  P.  159;  44  L.  J.  C.  P.  161. 

The  declaration  was  for  conversion  of  251  sacks  of  potatoes. 

Pleas,  not  guilty,  and  that  the  goods  were  not  the  plaintiff-  • 
alleged.     Issues  thereon. 

The  facts  were  as  follows  :  The  plaintiffs  had,  in  January,  1874, 
entered  into  a  contract  with  Mons.  Paresys  Loutre,  of  Merville  in 
France,  for  the  purchase  from  him  of  potatoes.  The  contract  was 
contained  in    several  letters  between   the  purchasers  and  the  ven- 
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dor.  The  terms  ultimately  agreed  on  were  as  follows,  viz.  :  for 
twenty  tdns  of  potatoes,  at  84  fr.  per  1,000  kilograms, 
*  deliverable  in  the  course  of  the  current  month,  free  on  [*48] 
board  of  a  ship  at  Dunkirk,  payment  to  be  by  cash  against 
hill  of  lading  signed  by  the  captain.  It  was  also  stipulated  that 
there  should  be  a  part  payment  of  £30  in  earnest  of  the  bargain. 
The  plaintiffs  paid  t'."»0  in  part  payment,  and  the  potatoes  were 
shipped  by  the  defendant-  agent  at  Dunkirk  under  the  contract 
on  hoard  the  ship  Blond*  at  Dunkirk  for  London,  in  sacks  sent 
over  for  the  purpose  by  the  plaintiffs.  The  bill  of  lading  taken  by 
the  defendant's  agent  made  the  g Is  deliverable  to  order. 

The  Blonde  arrived  in  the  Thames  on  the  26th  of  January,  and 
the  potatoes  were  unloaded  at  Cotton's  Wharf  on  that  or  the  next 
day.  It  was  erroneously  supposed  by  the  plaintiffs, for  some  reason 
which  did  not  very  clearly  appear,  that  the  shipment  was  sixteen 
Backs  short. 

( >n  the  liTth  of  January  the  vendor's  draft  for  the  balance  of 
the  price  was  presented  with  the  bill  <»f  lading  annexed  by  the 
holders,  Messrs.  Devaux  &  Co.,  to  whom  it  had  been  indorsed; 
but  the  plaintiffs  declined  to  accept  tor  the  full  amount,  and  re- 
quested the  holders  of  the  draft  to  keep  it  until  the  discharge  of 
the  vessel,  to  see  what  there  was  on  hoard.  This  the  holders  de- 
clined to  do.  The  plaintiffs  on  the  same  day  wrote  to  the  vendor 
staling  that  the  shipment  was  short,  and  that  they  had  conse- 
quently refused  to  accept  the  draft,  and  requesting  him  to  write  to 
bis  agent  bo  present  to  them  the  invoice  receipted  and  the  bill  of 
lading  of  what  was  on  hoard,  and  promising,  on  this  being  done. 
to  sead  ;i  cheque  for  the  balance  of  the  purchase-money  by  return 
of  post 

<)n  the  discharge  of  the  ship  the  light  quantity  of  potatoes 
proved  to  he  on  board,  'hi  the  H7th  of  January,  the  draft  was 
again  presented  by  a  notary  with  the  hill  of  lading  attached  for 
payment,  and  payment  was  again  refused  by  the  plaintiffs,  and 
the  draft  was  then  noted  and  returned  to  the  holders.  On  th 
30th  of  January  the   defendant,  to  whom   tin;  hill  of  lading 

draft     had    then    1 n    respectively    given    and    indorsed    by    the 

vendor's   agenl    at   Dunkirk,  presented   to  the   plaintiffs   the 
draft  with   the   I. ill  of  lading  indorsed  by  the  defendant    annexed 
thereto,  and  requested  the  plaintiffs  to  honour  and  pay  the  draft 
which  the  plaintiffs,  for  the  reasons  aforesaid,  declined  to  do. 
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|'   i!ij       •  On  the  30th  of  January  the  plaintiffs  wrote  to  the  de- 
fendant, giving    him  notice  tliat  the  potato*  their 
property,  and  that  if   he  parted    with  them  to  anybi  he 
would  be  held  responsible.     On  the  2nd  of  February  the  plaini 
wrote  to  the  vendoi  as  follows:   "Oui  Mr.  Ogg  having  left  London 
for   Antwerp  ou  Saturday  last  [30th  of  January],  al  that  time  we 
were  nol  able  to  ascertain  the  correcl  quantity  of  potatoes  shipped 
bo  us  per  steamer  Blonde.     We  wish  }<-u  to  understand  that  we 
only  want  what  is  right,  and  we  regret  that  we  d«.  not  know  • 
other  better;  and  as  we  have   been  treated  unfairly  in    ; 
transactions  of  this  nature  b  fore,  we  think  it  well  to              ntity 
of  goods   before  we  pay  on  bill  of  Lading,  especially  as  the  < 
inform    us   of   short    shipment.      Since    Mr.  0           eparture  the 
potatoes  have  been  discharged  from  vessel  to  wharf,  and  find  on 

examination  the  g in  quantity.    I  hav<  nhed 

the  particulars  to  Mi    0  Antwerp,  and  on  his  return  on  Th 

day  In-  will  then  take  delivery  of  the  goods." 

On  the  2nd  oi  February  the  defendant,  in  conseq 
tions  received  from  the  veud<  i  I   at  Dunkirk,  Bold  thi 

At  the  trial  before  Kbating,  •'  going  facts  and 

correspondence  had    been  proved,  the  jury  found  iliat  ti 
were  not  of  such  a  perishable  nature  as  torender  the  sale  oft 
necessary;  and  thereupon  the  Learned  Judge  directed  th 
to  be  entered  for  the  plaintiffs,  reserving  Leave  to  the  defendant 
to  move  the  Court  t<»  draw  inferences  of  fact      A  rule  nisi  was 
obtained  on  the  ground  that  neither  the  property  nor  right  ol  pos- 
session had  passed  to  the  plaintiffs,  and  subsequently  dis< 

Nov.    22.     Milward,  Q.C.,  and  Willis,  for  the  defendant, 
tended    that    tin-    property  in    the  g      Is    had    nol  1  to  the 

plaintiffs,  and  that  even  if  it  had,  the  vendor's  Lien  still  continued, 
and  consequently  trover  would  not  Lie. 

Prentice,  Q.  C,  and  Holl,  for  the  plaintiffs,  contended  that  the 
property  hail  passed,  that   the  plaintiffs  were  not  in  default  under 
the  contract,  and  that,  consequently,  the    sale  of  the   g< 
tortious  and  determined  the  vendor's  lien. 
*  50]       *  The  authorities  cited    won:-  tht  as  in  the   Court 

below,  and  as  follows:   Halliday  v.   Holgate,   L.    II..  •"'•  Ex. 
290:  37  L  J.  Ex.  174;  Donaldv.  Suckling,  L  EL,  1  Q.  B.  58c 
L.  J.  Q.  B.  232  ;  Bloxam   v.  Saunders,  4  B.  &  Q  941  ;   Chinne 
Vudl   5  H.  &  X.   288;  29  L.  J.  Ex.  180:   Bussey  v.   .  )  M. 
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&  W.  312;  Valpy  v.  Oakley,  16  Q.  B.  941;  20  LJ.Q.  B.  380; 
Simmons  v.  Swift,  5  15.  &  C.  857  ;  Dixon  v.  )'"'■  s,  5  B.  &  Ad.  313. 

Cur.   adv.   vult. 

X  iv.  23.  The  judgment  of  the  Court  I  Lord  Cairns,  C.  ;  Kki.lv, 
< '.  B  ;  Bramwell,  B.;  and  Blackburn,  J.)  was  delivered  by 

Lord  Cairns,  C.  In  this  case  it  appears,  from  the  judgments 
below,  that  the  Court  of  Common  Pleas  drew  the  inference  of  fad 
that  the  plaintiffs  were  not  in  default  in  refusing  to  accept  the 
draft  for  £34  which  was  tendered  to  them  for  acceptance  along 
with  the  bill  of  lading.  We  have  been  unable  to  reconcile  this 
finding  with  the  statements  in  the  case,  more  particularly  with  the 
ment  in  paragraph  13,1  which  seems  to  us  to  Bhow  that  the 
plaintiffs  were  in  default  Taking  tin-  fact,  as  we  understand  it, 
we  think  that  the  judgment  in  favour  of  the  plaintiffs  is  erroneous, 
ami  should  !"•  reversed.  The  transactions  in  which  merchants 
shipping  goods  on  the  orders  of  others  protect  themselves  by 
taking  a  hill  of  lading,  making  the  goods  deliverable  to  th«- 
shipper's  order  involve  property  of  immense  value,  and  we  arc 
unwilling  to  decide  more  than  is  required  by  the  particular  i 
I'.u  we  think  this  much  is  clear,  thai  where  the  shipper  takes  and 
keeps  in  his  own  or  his  agent's  bands  a  bill  of  lading  in  this  form 
to  protect  himself,  this  is  effectual  so  far  as  to  preserve  to  him  a 
hold  over  the  goods  until  the  bill  of  Lading  is  handed  over  on  the 

conditions  being  fulfilled,  or  at  least  until  the  consig is  ready 

and  willing  and  offers  to  fulfil  1 1  n •  - « -  conditions,  and  demands  the 
bill  of  lading.  Ami  we  tliink  that  such  a  hold  retained  undeT  tip- 
hill  of  hiding  is  not  merely  a  righl  to  retain  possession  till  those 
conditions  are  fulfilled,  but  involves  in  it  a  power  to  dispose  of  the 

ds  on  the  vendee's  default,  so  long  at  least  as  the  vend< 
ttinues  in  default.     It   is  not  necessary  in  this  case  to  [*  51] 
consider  what  would  h<-  the  effei  I  of  an  offer  by  the  plains- 
tiffs  to  accept    the  draft  and   pay  the  money  before  the  sale,  for  no 
such  oflfeT  in  this  er  made.  Judgment  reversed. 

ENGLISB    NOTES 

The  case  of  Schotsmans  v.  Lancashire  and  Yorkshire  Railway  Co., 
Cunliffe  &  Others  (1867),  L.  R.,  2  Ch.  332,  36  L.  J.  Ch.  361,  16  L. 
T.  L8  I  i  simple  case  of  goods  shipped  on  board  the  purchaser's 

1  The  tali  paragraph  related  to  the  refusal  t<>  accept  t lie  ilraft  on  the  30tli  of 
January. 
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own  ship  under  a  bill  of  lading  making  them  deliverable  to  the  pur- 
chaser or  assigns.  The  vendor  having  claimed  to  stop  the  goodfj  in 
transitu  was  held  by  the  Appellate  Court  in  Chancery  to  have  no  right 
to  stop  them.  The  Lord  Chancellor  (Lord  Chelmsford)  in  giving 
judgment  observed, —  "Although  there  is  an  actual  delivery  to  the 
vendee's  agent,  the  vendor  may  annex  terms  to  such  delivery,  and  so 
prevent  it  from  being  absolute  and  irrevocable.  In  this  case  the  goods 
were  shipped  on  board  the  consignee's  own  ship,  and  delivered  into  Dis- 
possession of  his  own  servant,  the  master  who  signed  bills  of  lading 
mating  the  goods  deliverable  to  the  consignee  or  assigns.  There  was, 
therefore,  a  delivery  to  the  agent  for  his  principal,  and  no  control  over 
the  delivery  was  in  terms  reserved  to  the  vendor."  In  such  a  case  the 
possession  by  the  vendor  of  some  of  the  set  of  bills  of  lading  gave  him 
no  control  over  the  goods  nor  any  right  to  stop  them  in  transitu. 

Whether  a  ship  chartered  by  the  buyer  is  to  be  considered  his  own 
ship  for  this  purpose  depends  on  the  terms  and  construction  of  the 
charter-party,  —  whether  it  is  to  be  construed  as  a  demise  of  the  vessel 
and  a  disposal  of  the  services  of  the  master  and  crew  so  as  to  make  them 
the  servants  of  the  buyer.  Bohtlingk  v.  In;// is  (1803),  3  East.  3S1, 
7  B,  E.  490;  Bemdtson  v.  Strang  (1868),  L.  E.,  3  Ch.  588,  37  L.  J.  Ch. 
665,  19  L.  T.  40  ;  Ex  parte  Rosevear  China  Clay  Co.,  In  re  Cock  (C.  A. 
187  J),  11  Ch.  D.  560,  48  L.  J.  Bkcy.  100,  40  L.  T.  730;  and  see  No.  1  of 
"Charter-party,"  Vol.  5,  E.  C. 

Shepherd  y.  Harrison  (1869,  1871),  L.  E.,  4  Q.  B.  196,  493,  L.  E., 
5  H.  L.  116,  38  L.  J.  Q.  B.  105,  177,  40  L.  J.  Q.  B.  148,  is  a  case 
which  settles  an  important  principle  of  presumption  as  to  the  intention 
and  effect  of  conditional  transfer  of  property  in,  and  right  to  the  pos- 
session of,  goods  under  a  bill  of  lading.  P.  &  Co.,  merchants  at  Per- 
nambuco,  having  purchased  cotton  under  orders  of  the  plaintiffs,  who 
were  merchants  at  Manchester,  advise  them  as  follows:  "We  shall 
value  upon  you  forwarding  bill  of  lading."  Subsequently,  in  a  letter 
advising  particulars  of  the  cost,  amounting  to  £916  9s.  Id.,  of  200 
bales  of  cotton  shipped  per  Olinda,  they  say:  "We  have  therefore 
drawn  upon  you  for  £916  9s.  Id.,  ...  to  which  we  beg  your  protec- 
tion." At  the  same  time  P.  &  Co.  sent  the  bill  of  lading  to  their  own 
agents,  who  on  receiving  it  sent  it  to  the  plaintiffs  in  a  letter:  "  Our 
Pernambuco  letters  to  12th  ult.  are  just  to  hand,  and  we  beg  to  enclose 
bill  of  lading  for  200  bales  of  cotton,  by  Messrs.  P.  &  Co.,  per  Olinda 
S.  S.,  on  your  account.  We  hand  also  the  drafts  on  your  good  selves, 
for  cost  of  the  cotton,  to  which  we  beg  your  protection,  £916  9s.  Id." 
The  plaintiff  refused  to  accept  the  bills,  alleging  an  unliquidated 
claim  against  the  plaintiff;  but  kept  the  bill  of  lading  and  sent  it  to 
his  broker  to  demand  the  cotton.     The  cotton,  having  been  also  de- 
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mantled  from  the  defendants  (bailees)  by  the  agents  of  L\  &  Co.,  with 
an  indemnity,  they  refused  to  deliver  it  to  the  order  of  the  plaintiff,  the 
latter  brought  an  action  of  trover  against  them.  The  question  there- 
fore was  whether  the  plaintiffs  were  entitled  to  the  property  and  posses- 
sion under  the  bill  of  lading.  The  following  summary  of  the  judgments 
in  the  several  Courts  is  extracted  from  "Campbell  on  Sale,"  etc.,  2d 
ed.,  pp.  367-371,  1st  ed.,  pp.  258-362:  — 

"In  the  Queen's  Bench,  Cockburx,  C.  J.,  considered  the  authorities 
conclusive  to  show  that  where  the  consignor  sends  the  bill  of  lading  to 
an  agent  in  this  country  to  be  by  him  handed  over  to  the  consignee,  and 
accompanies  that  with  bills  of  exchange  to  be  accepted  by  the  consignee, 
he  indicates  the  intention  that  the  handing  over  the  bills  of  lading  and 
the  acceptance  of  the  bill  or  bills  of  exchange  should  be  concurrent  parts 
of  one  and  the  same  transaction.  He  thought  it  a  possible  view  that 
where  a  foreign  agent  buying  goods,  at  once  ships  them  on  account  and 
at  the  risk  of  his  principal,  and  calls  upon  the  principal  to  insure  the 
goods,  the  property  would  at  once  pass  to  the  consignee  (as  the  risk  cer- 
tainly would).  But  whether  the  property  passed  or  not  he  considered  the 
consignor  entitled  to  impose  conditions  on  the  delivery  of  possession,  and 
that  he  effectually  did  impose  such  conditions  by  the  course  he  took. 

"Mellor,  J.,  came  to  the  conclusion  that  it  was  the  intention  of  the 
consignors,  in  sending  the  bill  of  lading  indorsed  in  blank  accompanied 
by  the  bill  of  exchange,  to  their  agents,  to  retain  the  right  of  property 
until  the  bill  was  accepted.  And  that  the  agents,  in  sending  to  the 
plaintiff  the  bill  of  lading  accompanied  by  the  bill  of  exchange  for  ac- 
ceptance, did  so  in  the  confidence  that  he  would  not  keep  the  bill  of 
lading  without  accepting  the  bill  of  exchange;  and  that  on  the  plain- 
tiff so  acting,  the  defendants  were  entitled  on  the  orders  of  the  con- 
signor's agents,  to  refuse  delivery  to    the  plaintiff. 

"  Hanxen  and  Hayes,  J.J.,  concurred,  the  latter  indicating  an  opin- 
ion that  the  property  as  well  as  the  right  to  the  possession  remained 
with  the  consignors. 

"In  the  Exchequer  Chamber  the  judgment  of  the  Queen's  Bench  was 
confirmed  by  the  Court,  consisting  of  Kelly,  C.  B.,  Willes.  J.,  Chax- 
nell,  B.,  Montague  Smith,  J.,  and  Cleasby,  B.  The  three  first 
named  agreed  that  the  intention  was  only  to  transfer  the  property  con- 
ditionall}'.  Moxtague  Smith,  J.,  was  of  opinion  that  the  judgment 
of  the  Queen's  Bench  should  be  affirmed.  Cleasby,  B.,  expresses  a 
doubt,  but  did  not  formally  dissent  from  the  judgment  of  the  rest. 

"On  the  appeal,  Lord  Chelmsfoud  (L.  R.,  5  H.  L.  123),  after  re- 
counting the  facts,  said,  —  '  The  question  is,  whether  under  these  cir- 
cumstances the  plaintiff  was  entitled  to  the  possession  of  the  goods.  The 
question  with  regard  to  the  property  may  perhaps  be  a  different  question; 
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l.ii  I  the  question  qow  is,  whether  he  was  entitled  to  have  th<  u  <■) 

the  •• I-  "ii  the  production  of  the  bill  of  lading,  and  whether  the  defend* 

ants  are  liable  to  an  action  of  trover  for  refusing  to  deliver  the  cotton 
to  him,  and  for  delivering  it  to  P.  &  Co.'      Iftei  referring  to  the  < 
of  Walleyv.  Montgomery  (1803),  •':  Bast,  585,  7   K.  I;  e  v. 

Harden  (1803),   |    East,  I'll.  ]   Smith,  L'<».  7   K.  B.  570;  and    '/ 
v.  NiekoUon  |  L865),  L9C.  B.  N.S.  290,34  I..  J.C.P.  -7:;.  1-  I..  T.673, 

I bserved  thai   in  -Mr.  Benjamin's  treatise  on  Sal.-,  a  lx.uk  which  he 

referred  t"  as  verj  ably  written,  the  authorities  on  the  subjecl  ■•!  pi 
nation  of  the  jus  disponendi  are  all  collected,  and  tin-  whole  matter  is 
summed  up  clearl)  and  distinctly  in  the  following  passage:  'The  fol- 
lowing seem  t>.  be  tin-  principles  established  by  tin-  foregoing  authori- 
ties: first,  where  the  goods  are  delivered  by  tin-  vendor,  in  pursuance 
of  an  order,  t<>  a  common  carrier  for  delivery  t"  the  buyer,  tin-  delivery 
t,,  the  carrier  passes  tin-  property,  be  being  tin-  agent  of  the  vendi 
receive   it.  and  the  delivery  t.>  him  being  equivalent  t..  a  delivery  t.. 

tin-  vendee;  secondly,  where  ;.: Is  an-  delivered  on    board  of  a  v< 

to  be  carried,  and  a  bill  "t"  lading  i>  taken,  the  delivery  by  the  vendor 
is  nut  a  delivery  to  the  buyer,  I'ut  to  tlie  captain  as  bailee  for  delivery 
to  the  person  indicated  by  the  bill  of  lading  as  the  one  for  whom  they 
are  to  he  carried.  This  principle  runs  through  all  the  cases,  and  i- 
clearly  enunciated  by  Baron  Parks  and  by  .Mr.  Justice  Bylbc 
Wait  v.  Baker  (1848),  2  Exch,  1.  17  I..  J.  Ex.  :;«»;.  and  Moak 
Nicholson,  supra.' 

••  Kurd  Westbi  eh  i  L.  K..  5  11.  L.  128)  said  that  theeffecl  of  1'.  A  I  , 
delivering  the  cotton  t->  the  captain  of  the  Olinda,  and  taking  from  him 
the  ordinary  hill  of  lading  to  their  own  order,  was,  in  law  and  accord- 
ing to  mercantile  usage,  that  they  controlled  the  possession  of  the  cap- 
tain, and  made  the  captain  accountable  t..  deliver  the  cotton  to  the 
holder  of  the  hill  of  lading.  The  bill  of  lading  was  the  symbol  of 
property,  and  by  taking  the  hill  of  lading  they  kept  t..  themselves  the 
right  of  dealing  with  the  property  shipped  on  board  the  vessel.  They 
also  kept  to  themselves  the  right  of  demanding  --  ssion  from  the 
captain.  They  had  therefore  all  the  incidents  of  property  vested  in 
themselves.  Now  that  was  by  no  means  inconsistent  with  th  - 
terms  of  the  shipment,  namely,  that  the  cotton  was  shipped  on  account 
of  and  at  the  risk  of  the  buyers.  That  is  perfectly  consistent  with  the 
property,  as  evidenced  by  the  hill  of  lading  remaining  in  the  p  - 
sion  of  the  vendors  of  the  cotton  in  question.  Then  if  that  be  so,  it  is 
incumbent  on  the  buyer  to  adduce  circumstances  to  control  the  legal 
effect  of  that  transaction,  and  to  show  that  the  evidence  of  ownership 
and  of  the  right  to  deal  with  the  property  consequent  on  the  auth.-rity 
of  the  bill  of  lading,  are  controlled  by  other  facts,  and  that  it  was 
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intended  to  retain  tin-  right  of  possession,  and  the  interest  in  the  prop- 
erty shipped,  and  the  right  of  disposing  of  it  in  the  holder  of  the  bill 
of  lading.  Undoubtedly  the  obligation  to  show  this  lies  upon  the  indi- 
vidual who  contradicts  what  would  otherwise  be  the  ordinary  legal 
conclusion  from  that  transaction. 

'•  Then,  after  commenting  on  the  circumstances  and  the  mode  in  which 
the  documents  wen-  transmitted,  he  concludes:  I  think  the  truth  of 
the  case  was  this,  that  the  two  documents  were  originally  intended  to  be 
dependent,  the  one  on  the  other,  and  that  they  were  senl  together  under 
the  conviction  and  in  the  confidence  that  the  bill  of  exchange  would 
be  accepted  and  returned  to  the  sender  in  consideration  of  the  bill  of 
lading.  That,  however,  was  not  done,  and  therefore  I  take  it  that  the 
bill  of  lading  acquired  in  that  manner  gave  do  right  of  property  to  the 
present  appellant  (the  plaintiff),  and  that  the  judgment  of  the  Court 
1  was  therefore  correct,  and  oughl  to  be  affirmed. 

••  Lord  Colons  a  v  thoughl  that  the  plain  meaning  and  intent  ion  of  the 
parties  was,  that  the  bill  of  lading  should  I"-  retained  only  if  the  bill 
of  exchange  was  accepted,  and  therefore  it  was  incumbent  on  the  plain- 
tiff, if  he  meanl  to  refuse  the  acceptance  of  the  bill  of  exchange,  to  re- 
turn also  the  bill  of  lading  ;  and  was.  therefore,  clearly  of  opinion  that 
the  j  idgment  of  the  Court  belo\*  was  correct. 

.old  Cairns  said  that  in  order  to  succeed  the  plaintiff  must  show 
that  at  Borne  period  or  another  the  property  in  this  cotton  passed  to 
him.  and  that  the  first  question  necessary  to  ask  was.  — When  did  the 
property  pass  to  the  plaintiff'.'  In  the  invoice  the  goods  are  described  as 
being  shipped  on  account  and  at  the  risk  of  the  plaintiff.  Bui  along 
with  the  invoice  a  bill  of  lading  was  taken  from  the  captain,  making  the 
cott<  n  deliverable,  not  to  the  plaintiff,  but  to  the  shipper  on  board.  It 
i-  perfectly  well  settled  that,  in  that  state  of  things,  the  entry  upon 
tin-  invoice,  stating  the  goods  to  be  shipped  on  account  and  at  the  risk 
of  the  consignee,  is  oot  conclusive,  but  may  1 rerruled  by  the  circum- 
stance of  the  jus  disponendi  being  reserved  by  the  shipper  through  the 
medium  of  the  bill  of  lading.  He  had  no  doubt  that  by  what  was  done 
••  I '.  rnambuco  the  intention  of  the  shipper,  which  was  communicated  to 
the  consignee  by  the  letter  informing  him  that  the  bills  of  lading  and 
Kil's  of  exchange  had  been  transmitted  together  to  the  agent  of  the 
shipper  in  Liverpool,  was  that  the  shippers  of  the  cotton  should  re- 
mam  and  that  they  did  remain  masters  of  the  property.  Then.  a<  to 
whether  there  was  any  change  of  property  made  by  what  was  don< 
Liverpool,  he  thought  that  when  one  merchant  in  this  country  sends  to 
another,  under  circumstances  like  the  present,  a  bill  of  lading  and  a 
hill  of  exchange,  it  is  uot  at  all  necessary  for  him  to  say  in  words: 
We  require  you  to  take  notice  that  our  object  in  enclosing  these  bills 
\  "i .  iv.  —  4s 
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of  lading  mid  bills  of  exchange  is,  thai  before  you  use  the  Kills  of 
lading  yon  Bhall  accepi  the  bills  of  exchange.  Merchants  know  per- 
fectly well  what  they  mean  when  they  express  themselves,  Dot  in  the 
language  of  lawyers,  but  in  the  languaj  rteous  mercantile  com- 
munication. Ami  I  do  nol  think  thai  any  merchant  in  England, 
receiving  a  bill  of  lading  and  a  bill  of  exchange  under  these  circum- 
stances, when  he  came  to  reflect  on  the  matter,  v I«i  feel  any  doubt 

thai  be  could  no1  retain  the  one  without  accepting  the  other.  ...  I 
think  the  conclusion  come  to  in  the  Courts  below  was  perfectly  right. 
I  believe  thai  whal  was  done  in  Pernambuco  did  uol  vest  the  property 
in  'he  plaintiff,  and  thai  what  took  place  in  Liverpool  did  nol  eesl  the 
property  in  him,  bul  thai  the  property  remained  in  the  shippers;  and 
the  action,  therefore,  in  my  opinion,  oughl  to  fail." 

There  is  therefore  an  unanimous  judgment  in  all  the  Courts  (if  the 
doubt  <>f  Cleasby,  B.,  be  disregarded)  that  the  right  of  possession 
was  only  transferred  conditionally,  and  that  in  the  circumstances  no 
right  of  possession  became  vested  in  tin-  plaintiffs;  and  there  is  a  pre- 
ponderant concurrence  of  opinion  that  the  transfer  ,,i  property  was 
conditional,  and  that  no  property  passed  to  the  plaintiffs. 

Gabarron  v.  Kreefi  (is?:,).  L.  l;..  in  Ex.  274,  II  L  J.  Ex.  2 
'.V,\  [j.  T.  366,  is  an  important  case  in  regard  to  the  effect  of  a  bill  of 
lacing  in  completing  the  transfer  of  property  on  shipment.  In  this 
cas  •  the  shipper  (A.)  had  wrongfully  made  out  the  bill  of  lading  so  as 
to  keep  under  liis  own  control  the  goods  \\  hicb  he  « >u ^li t  to  have  shipped 
on  account  of  a  purchaser  |  1'-.).  who  had  paid  tor  them.  The  facts  were 
that  A.  (tin'  defendant)  had  purchased  from  X.  (f.  o.  b.  at  Cartagena) 
on  ships  to  he  chartered  by  A.  or  by  X.  upon  certain  terms  under  which, 
in  the  event,  payments  were  mad'-  considerably  in  advance  of  tin-  actual 
shipment.  In  March.  1  s7i'.  'J'/n  Trowbridge,  one  of  the  vessels  chartered 
by  A.,  arrived  at  Cartagena.  At  that  time  the  payments  made  under 
the  contract  exceeded  the  price  of  the  ore  shipped  and  ready  for  ship- 
ment; and  it  was  tin-  duty  of  B.  under  the  contract  without  any  further 
payment  to  ship  a  cargo  of  the  ore  on  hoard  the  Trowbridge  on  ac- 
count of  A.  instead  of  doing  so,  and  before  any  ore  was  put  on  hoard. 
1>.  picked  a  quarrel  with  A.,  and  telegraphed  to  him  that  he  would  not 
load  the  Trowbridge  on  his  account.  B.  then  put  the  cargo  on  hoard. 
and  took  the  hills  of  lading  —  which  according  \<<  tie-  charter-party  the 
captain  was  to  sign  as  presented  —  making  the  goods  deliverable  to 
order  of  one  S.  (a  fictitious  person).  B.  then  indorsed  the  name  S. 
and  his  own  on  the  hills  of  lading,  and  pledged  the  hills  with  tin* 
plaintiffs.  The  questions  in  the  case  were  whether  the  property  in  this 
cargo  had  vested  in  A.,  and.  secondly,  whether  A.,  by  authorizing  the 
captain  to  sign  hills  of  lading  as  presented,  was  estopped  as  against  the 
plaintiff  from  asserting  that  the  ore  was  his  property. 
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No.  6,  7.  —  Turner  v.  Trustees  of  Liverpool  Locks  ;  Ogg  v.  Shuter.  —  Notes. 

Bramwell,    B.,   after  observing   that    it    was    impossible    that  any 

quantity  of  ore  whicb  had  net  been  specifically  ascertained  should  be- 

*  property  of  the  defendant,  put  the  question  thus:    "Did  the 

iss  "ii  actual  shipment,  tin-  shipper  having  no  right  to  ship 

•  to  pass  the  property,  and  having  no  right  t.>  retain  possession 

fi>r  any  lien  for  the  price  or  otherwise,  but  taking  when  he  does  take  it 

a  bill  of  ladiug  deliverable  otherwise  than  to  the  defendants,  to  whom 

it  ought  to  h  ive  I n  made  deliverable.   .   .  .  The  cases  seem  to  me  to 

sh  >w  that  the  act  of  shipment  is  n<>t  completed  till  the  bill  of  lading  is 
given;  that  it  what  is  shipped  is  the  shipper's  property  till  shipped  on 
account  of  the  shipowner  or  charterer,  it  remains  uncertain  on  whose 
-  shipped,  and  is  not  shipped  on  the  latter's  account  till  the 
bill  of  lading  is  given  deliverable  to  him.  It  seems  to  me  therefore 
thai  in  this  case  the  property  never  passed  to  the  defendants,  and  the 
plaintiffs  are  entitled  to  recover."  Cleasby,  lb.  also  gave  judgment 
t  ir  the  plaintiffs.  He  agreed  substantially  with  the  reasons  given  by 
Bra m well,  lb,  ami  also  considered  that  the  defendant  was  estopped 
by  the  clause  of  the  charter-party  authorizing  the  captain  to  sign  bills 
of  lading  in  the  form  he  did.  Kelly,  C.  lb,  gave  judgment  for  the 
plaintiffs  on  the  latter  ground  alone.  But  he  considered  that  but  for 
the  estoppel  the  property  in  the  ore,  at  least  so  Ear  as  put  on  board,  had 
passed  to  t  be  defendant. 

With  reference  to  the  last  line  of  the  rule,  "so  long  at  least  as  the 
purchaser  continues  in  default."  which  is  in  accordance  with  the 
reservation  made  in  Lord  Cairns'  judgment  in  Ogg  v.  Shuter  (No.  7, 
supra)  —  may  be  mentioned  the  case  of  Mirabita  \.  Imperial  Ottoman 
Bank  (C.  A.  1878),  3  Ex.    I ».  164,   17   L.  J.    Ex.    lbs.  38  L.  T.  597, 

where  the  vendors  had  caused  to  be  placed  in  the  hands  of  the  defend- 
ants bills  of  lading  t..  be  gi\  en  up  to  the  plaint  iff  who  was  the  purchaser 
on  payment  at  maturity  of  a  certain  bill  of  exchange.  It  was  found  as 
a  fact  that  the  intention  of  both  the  vendors  and  the  plaintiff  was  that 
the  property  in  the  goods  should  pass  payment  of  the  bill  of  exchange. 
It  was  held  that,  on  tender  of  payment  of  the  bill  of  exchange,  the 
property  vested  in  the  plaintiffs,  although  the  bill  of  lading  was  not 
in  fact  given  up  to  them. 

AMERICAN   NOTES. 

The  principle  of  this  Rule  IS  accepted  in  this  country.  Benjamin  on  Sales 
(Sixth  Am.  ed.,  Bennett's  notes),  p.  351 ;  Browne  on  Sales,  p.  86 ;  The  St.  Joze 
fndiano,  1  Wbeaton  (United  States  Sup.  <'t.).  208;  Merchants  Bankv.  Bangs, 
If)--'  Massachusetts,  291  ;  Farmers  y  Mechanics'  Bank  v.  Logan,  71  New  York, 
568;  Hobart  v.  Littlefield,  18  Rhode  [sland,  341 ;  Emery  v.  Irving  Nat.  Bank, 
25  Ohio  State.  860;  18  Am.  Rep.  299;  Berger  v.  State,  50  Arkansas,  20; 
Bergeman  v.  Indianapolis,  frc.  B.  Co.,  in  I  Missouri,  77.     It  the  bill  of  lading 
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is  transferred  by  ;i  third  person,  in  whose  favour  it  runs,  before  the  property 
cornea  into  the  buyer's  possession,  title  passes  to  thai  transferee  Bank  of 
Rochester  v.  Jones,  I  Ne^  fork,  1 ! ' 7 :  55  Am.  Dec.  290 ;  Fit  l  Nat.  Bank  r. 
Crocker,  111  Massachusetts,  L63;  Michigan  Cent.  /.'.  Co. v. Phillips, 60  Illinoi*, 
190;  Schumacher?.  Eby,  24  P<  ansylvania  State,  52]  ;  St.  1'  Gt,  West 

Co.,  '21  Federal  Reporter,  134. 


No.  8.— LICKBARROW  v.  MASON. 

(17*7.) 

No.  9.— SEWELL  v.  BURDICK 

BURDICK  p.  SEWELL. 

in.  l  1884) 

ia  i.i 

The  indorsement  and  delivery  by  the  consignee  of  a  bill 
of  lading  for  valuable  consideration  to  a  person  nol  proved 
to  have  taken  it  mcddjide,  transfers  to  the  indorsee  accord- 
ing to  the  intention  of  the  transaction  the  right  and  prop- 
erty of  the  consignee  in  the  goods,  freed  from  any  right  of 
the  consignor,  to  stop  the  goods  in  transitu. 

Where  a  bill  of  lading  is  indorsed  and  delivered  by  way 
of  security  for  a  loan,  the  "property"  in  the  goods  docs 
not  pass  to  the  indorsee  (within  the  meaning  of  the  Bills 
of  Lading  Act,  18  *S:  19  Vict.,  c.  Ill),  so  as  to  make  them 
Liable  in  an  action  for  the  freight. 

Lickbarrow  v.   Mason. 

(2  T.  It.  63-76;  5  T.  R. 683-686;  1  If.  BL 357-368;  Brown,  P.  C,  vol.  iv.,  pp.  57-65; 
6  East,  20-36ii  ;  1  Sm.  L.  C.  <'.;  1  R.  B,  425-429.) 

BUI  of  Lading.  —  Stoppage  in   Transitu. 

Trover  for  goods. 

Plaintiff  was  holder  for  value  of  bill  of  lading. 

Defendant,  unpaid  vendors,  had  stopped  the  goods  in  transitu,  got  possession 
of  them  and  sold  them. 

After  an  inconclusive  trial  which  resulted  in  a  judgment  of  venire  dc 
given  by  the  House  of  Lords  on  a  technical  point,  the  plaintiff,  in  a  a 
trial,  succeeded  on  a  special  verdict    that    by  the  custom  of  merchants  th<' 
indorsement  and  delivery  for  value  of  the  bill  of  lading  transfers  the  prop- 
erty in  the  goods. 


R.  C.  VOL.  IV.]       SECT.  II.  —  AS    AN    INSTRUMENT    OF    PROPERTV.  757 

No.  8.  —  Lickbarrow  v.  Mason.  2  T.  R.  63-76. 

This  was  an  action  of  trover  for  a  cargo  of  corn  by  the  indorsee 
for  valuable  consideration  of  the  bill  of  lading,  as  plaintiffs,  against 
in  defendants  who,  on  behalf  of  the  shippers,  being  unpaid 
vendors,  had  obtained  possession  of  the  cargo  and  sold  it. 

T..  a  merchant  in  Zealand,  had,  by  order  of  K.  of  Rotterdam, 
shipped  tli"  cargo  on  hoard  the  Endeavour,  of  which  one  Holmes 
was  master,  for  Liverpool.  Holmes  signed  the  bill  of  lading  in  a 
set  of  four  "unto  order  or  assigns;"  two  of  the  set  were  indorsed 
by  T.  in  blank  and  sent,  with  an  invoice,  to  V  :  another  of  the  set 
was  retained  by  T.,andthe  remaining  one  kept  by  Holmes.  T.  drew 
upon  V.  for  i  177,  for  the  price  of  the  cargo  by  bills  of  exchange, 
which  V.  accepted.  !'.  on  the  same  day  sent  the  plaintiffs  the  hill 
of  Lading  (consisting  of  the  two  of  the  set  in  his  hands)  and  invoice, 
and  drew  upon  the  plaintiffs  for  £520  by  bills  of  exchange  which 
plaintiffs  accepted  and  subsequently  duly  paid.  During  the 
currency  of  the  bills  of  exchange  drawn  by  T.  upon  !•' ,  !•'.  became 
a  bankrupt ;  and  T.,  on  hearing  of  the  bankruptcy,  indorsed  and 
sent  to  the  defendants  the  bill  of  lading  (i.  c,  the  one  of  the 
which  he  had  retained,  authorizing  them  to  obtain  possession  of 
the  cargo  on  his  1 7s)  iccount.  <  »n  the  arrival  of  the  vessel  the 
defendants  ac<  ordingly  did  obtain  possession  of  the  cargo,  and  sub- 
sequently sold  it  on  T.'s  account  foi  £557.  Before  the  bringing  of 
the  action,  the  plaintiffs,  whose  claim  against  F.amounted  to  £542, 
demanded  the  goods  of  the  defendants  and  tendered  them  the 
freight  and  chin-!  s.  T.  had  been,  of  course,  obliged  to  take  up 
the  bills  which  he  had  drawn  upon  F.,  and  had  since  duly  paid 
them  ;  and  F.  had  wholly  failed  to  pay  for  the  goods,  nor  did  the 
plaintiffs  offer  to  pay  the  defendants  for  them. 

The  case  was  argued  before  the  King's  Bench  on  a  demurrer  to 
the  evidence,  and  the  Court.  Ashhurst,  J.,  Bi  ller,  J.,  and  Grose, 
J.,  concurrently  gave  judgment  for  the  plaintiff,  holding  that  the 
right  of  the  consignor  was  divesti  d  b)  the  assignmenl  for  value  of 
the  bill  of  Lading  (2  T.  R.  63).  This  judgmenl  was  reversed  in  the 
Exchequer  Chamber  by  a  judgment  delivered  by  Lord  Lough- 
borough (Mason  v.  Lickbarrow  in  error,  1  H.  111.  357).  The  record 
was  afterward-  removed  into  the  House  of  Lords,  who  (after  receiv- 
ing elaborate  opinions  from  the  judges,  Buller,  J.,  Ashhurst,  J., 
and  '  .!.,  in  favour  of  reversing,  and  Eyre,  C.  J.,  Gould,  J., 

II       ill,  J.,     HOTHAM,    1'...  PERRYN,  B.,   and    THOMSON,  1'..,    for    atlirin- 

the  judgment   of  the   Exchequer  Chamber),  directed  a   venire 
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di  novo,  on  the  ground  thai   the  demurrei  appeared  infoi 
on  the  record  (6  East,  20  n ;  Brown,  P  C    vol.  iv.  2nd  ed.,  p.  67). 

(in  the  second  trial  before  th<-  King's  Bench  (5  T.  R  I  3)  the 
jury  found  a  special  verdict  setting  forth  th<  facte  Bubstantiall)  an 
above  Btated,  \\ ith  this  addition  :  — 

"By  the  custom  "1   merchants,  bills  of  lading,  < 
or  merchandises  to  have  been  shipped  by  any  person  "i  persons  to 
be  delivered  to  ordei  oi  lu\c-  been,  and   are  at  anytime 

aftei  ii'  li  goods  h:i\<-  been  shipped,  and  before  the  voyage  per- 
formed, for  which  they  have  l»-<-ii  "i  are  shipped,  negotiable  and 
transferable  by  the  shippei  or   mippere  ol  Buch  g<  >n\  < <t h«*r 

pers 'i  persons   b)     ach  shipper  oi  shippers  indorsing  such  bills 

of  lading  with  his,  her,  oi   then    name  "i  names,  and  deliverii 
transmitting  the   same  so  indorsed    oi    causing    th<-  same    to   be 
delivered  oi  transmitted  to  such  othei   person  "i   |*  n  1  by 

such  indorsement  and  deliver)  or trannnuHsion,  th<  tyin  such 

goods  hath   been,  and  is  transferred  and  passed  to  such  othei 
son  or  persons,  and,  b)  the  custom  of   merchants,  indorsement 
hills  of  lading  in  blank,  that  is  to  Bay,  by  the  shipper  <•)•  shi] 
with  iln'ir  names  only,  have  been,  and  are,  and  may  be,  lillc<l  up  by 
the  person  or  persons  to  win-in  they  are  bo  delivered  "i  transmitted 
as  aforesaid,  with  words  ordering  the  deliver)  <>t   th<-  _  i  con- 

tents of  such  bills  of  lading  to  be  made  to  such  person  <>r  persons; 
and,  according  to  the  practice  ol   merchants,  the  same  when  filled 

up,  have  the  same  operation   and  effect   as  if  the  same  had  1 d 

Hindi'  or  done  by  such  shipper  or  shippers  when  h<-.  she,  cr  they 
indorsed  the  same  hills  of  lading  with  their  nam.--  as  aforesaid.'' 

Upon  this  verdict  the  Court  of  King's  Bench  without  further 
on,  declared  that  they  retained  their  former  opinion  and  \ 
judgment  for  the  plaintiff. 

Sewell  v.  Burdick. 
i  Burdick  v.    Sewell.) 

10  App.  Cas.  74-106    -   i     54  I..  J.  Q.  B.  156  :  52  I..  T.  445  :  S3  W.  R.  461). 

Ship.  -  -  Bill  of  Lading.  -  -  Freight.       Bi  Is  oj  Lading  Act  (18  &  19  Vict-  c.  111)- 

Aotion  for  freight,  Sue.,  by  shipowners  against  indorsees  of  bill  of  Lading. 

The  defendants  had  become  indorsees  of  the  bills  of  lading  by  way  of 
security  for  a  loan,  hut  had  never  interfered  with  tl  ssion  or  claimed 

delivery  of  t  lie  goods. 
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No.  9.  —  Sewell  v.  Burdick,  10  App.  Cas.  74,  75. 

Held,  that   the  defendants  were   not  "owners"of  the  g Is,  within  the 

meaning  of  the  Bills  of  Ladii  as  t>>  render  them  liable  upon  the  con- 

trad  with  shipowners  contained  in  1 1 1  *_-  I » 1 1 1  of  lading. 

Appeal  by  the  defendants  from  an  order  of  the  Court  uf     [74] 
Appeal  (13  Q.  B.  D.  L59 ;  53   L  J.  Q.  B.  399),  reversing  a 
decision  of  Field,  J.     Briefly  the  facts  were  as  follows:  — 

In  September,  lsv  ssiantz  shipped  machinery  on  the  re- 

spondent's ship  to  1"-  carried  from  London  to  Poti  in  the  Black  Sea, 
underbills  of  lading  whereby  the  goods  were  made  deliverable  to 
the  shipper  or  assigns,  freight,  primage,  and  disbursements  to  be  paid 
at  destination,  in  default  the  owners  or  agents  to  have  an  absolute 
lien  on  the  goods  and  liberty  t"  sell  by  auction  and  retain  freight  and 
all  charges  The  bills  of  lading  indorsed  in  blank  were  in  November, 
L880,  deposited  bj  N"<  rcessiantz  with  the  appellants,  bankers 
in  Manchesb  i  urity  for  a  loan  of   6300  *  advanced  by   i' 

them  to  Nercessiantz.     The  ship  meanwhile  had  arrived  at 

Poti  in  September,  and  the  g 1-  were  landed  and  warehoused  at  the 

Russian  custom-house  in  October.     N   i         intz  disappeared,  and 
after  a  year  tl  rnlance  with  Russiau  law,  were  sold  t«» 

custom-house  duty  and  charges,  and  realized  n<>  more  than 
enough  for  that  purpose.  Meanwhile  th<-  appellants  had  indorsed 
the  bills  of  lading  to  their  agents  at   Tiflis  with   instructions  to 

set  their  in t  ad  had  informed  the  shipowners   thai   if 

the  good  >!il  top  !.,  the  appellants  claimed  all 

the  proceeds  over  and  above  the  amount  due  to  the  shipowners  foi 

lit.  &o, but  the  appellants  never  claimed  delivery  of  the  g Is. 

The   respondent   having    brought   an  action   for    £174   8*.  '.''A  for 

ht  and  charges,  against  the  appellants  as  indorsees  "f  the  bills 
of  lading,  Field,  J.,  who  tried  the  case  without  a  jury,  gave  judg- 
ment for  the  defendants.  10  Q.  B.  D.  363;  52  L  J.  Q.  B.  128. 
The  <  '"Hit  of  Appeal  |  Bri  i  I .  M  1.'..  and  Bagg  m.i.w.  L  J.,  Bo1 
I.  J.,  dissenting  sel  aside  this  judgment,  and  gave  judgment  for 
the  plaintiff  for  the  amount  claimed.  13  Q.  B.  I  >.  159;  53  L  J. 
«.».  B.  399.     The  defendants  appealed. 

6  7.     sir  F.  Herschell,  S  G   (Danckwerts  with  him),  for 

appellants  :  — 

The   transaction   between    Nercessiantz  and  the  appellants  was 

not   intended  t"  be  and  was  not  a  Bale  out  and  oul   of  the  goods, 

but  a   pledge  only.     A  contract  of  pledge  leaves  the  property  in 

tin-   pledgor  and   passes    only  a  Bpecial   property   to  the   pledgee 
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Franklin  v.  Neate  L3  M.  &  W  t81 ;  II  L  J,  Ex.  59.  Ii  the 
object  of  the  indorsement  of  the  bill  of  Lading  be  to  create  ;i  con- 
tract  of  pledge,  the  indorsement  will  not  pass  the  property  any 
more  than  delh  erj  of  the  goods  would.  According  i  i  1 '. i : i  1 1 .  M.  I; 
TAckbarrow  v.  M>>  \on  I  Sm.  I..  C.  753  (8th  ed.);  in  K.  B.,  2  T.  R 
63;  in  Ex.  Ch.,  1  II.  BL  357;  in  II.  I...  2  II  Bl.  211;  6  J  20,  i.  . 
and  5  T.  R.  683;  1  l>'  R.  125,  decided  that  the  indorsement  of  the 
bill  of  Lading  passed  the  property  in  all  cases,  and  the  judgmei 
the  majority  of  the  Court  of  Appeal  went  entirely  on  that  ground. 
But  tin'  only  question  decided  there  was  whethei  the  consignor  had 
the  right  to  stop  hi  transitu.     It  seems  from  Bi  i.1  direction 

in   Hibbert   \.  Carter,  I   T.   R.  745,  748;   1    II.   I;.  388,  and 
[  '  76]  his  *reference  to  that  case  in  hi>  opinion  in  Lickharrov:  v. 

Mason,  6   East,  24,  n.,  that  he  cannot   have  intended  to  go 
ilic  Length  generally  attributed   to   him.     The  Li  the  de- 

cisions  in  Lickbarroio  v.  Mason,  1  Sm.  L.  C.  7  th  ed.),  theii 

effect,  and  the  weight  to  be  given  to  the  opinion  of  Bullek,  •! 
fully  discussed  in  Blackburn  on  Sale,  pp.  !  -        Lso  1  Ar- 

nould  on  [nsurance,  p.  71  (4th  ed.)  part  i.  c  •">.  The  true  method 
of  approaching  the  question  is  to  inquire  what  i-  the  real  contract 
between  the  owner  of  the  goods  and  the  lender.  The  indorsement 
of  the  bill  of  lading  has  n<>  magical  eff<  ■:.  By  the  custom  of  i 
chants  the  indorsement  and  delivery  of  the  bill  of  lading  is  equiv- 
alent to  the  taking  possession  of  the  goods  ;  but  the  property  in  the 
goods  does  not  pass  unless  it  is  intended  by  the  contract  that  it 
shall  pass.  There  is  no  direct  decision  tlint  the  mere  indorsement 
of  a  bill  of  lading  passes  the  whole  property  in  the  goods  when  it  is 
not  so  intended;  and  there  are  decisions  inci  th  such  a 

proposition.     An  indorsement  by  way  of  pledge  passes  no  property, 
and  is  not  valid  as  a  pledge  where  the  pledgor  has  no  authoril 
pledge.     Kewsom  v.  Thornton,  6  East,  17:  8  R.  R.  378.     T 
two  direct  decisions  that  on  an  assignment  of  the  bill  of  lading 
way  of  pledge  a  special  property  only,  and  not  the  general  pro] 
in  the  goods  passes.      Turner  v.  Trust 

;  6  Ex.  543  :  20  L.  J.  Ex.  393  :  and  ./.  nkyns  v.  Brown,  14  Q.  B. 
496  ;  19  L.  J.  Q.  1».  286.     There  are  dicta  both  ways  in  M 
v.  Barber,  L.  R,  2  C.  P.  4-1.  675  :  4  H.  L.  317;  39  L  J.  I 
and  Glyn  v.  East  and  West  India  J>-    k  Co.,  6  Q.  P>.  I>.  47" 
L.  J.  Q.  B.  62;   p.  818,  post.     Such  transactions   are   pledges,  not 
mortgages,  and  do  not  require  a  mortgage  stamp.     Karris  v.  Birch. 
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9  M.  &  W.  591  :  11  L.  J.  Ex.  219.  As  to  the  nature  of  pledges, 
ild  v.  Suckling,  L  R.,  1  Q.  B.  58.".:  35  L.  J.  Q.  B.  232,  ap- 
proved in  Halliday  v.  Holgate,  L.  R.,  3  Ex.  2.9 'J  :  ,".7  L.  J.  Ex.  174. 
There  is  nothing  in  the  Bills  of  Lading  Act  (16  &  19  Vict.  c.  Ill) 
to  show  an  intention  in  the  legislature  that  indorsees  should  be 
liable  on  the  bill  in  the  case  of  a  pledge.  The  words  in  s.  1.  "to 
whom  the  property  in  th  to  cases  where  it 

is   intended  that  the  whole  property  shall  pass.     Smurthwa 
Wilkins,   11   C.    B.  iN.  S.)  842  ;  31   L.  J.  < '.  P.  214,  and   Short  v. 
Simpson,  L  I:..  !  C.  P.  248;  35   L.J.C.  P.  147,  decide  that 
where  the  whole  property  d  to  the  indorsee,  the  [*77] 

indorsee  is  the  only  person  liable,  which  would  be  unreason- 
able in  th  ■;  8  mere  pledgee  for  a  small  amount. 

C.  Hall,  Q.  B.f  and  Edwyn  Jones,  for  the  respondent,  contended 
that  the  whole  prop  it y  in  the  goods  passed  by  the  indorsement  and 
delivery  of  the  bill  of  lading,  the  <  lourts  having  adopted  the  special 
verdict  found  in  Lickbarrow  v.  Mason,  1  Sm.  L.  C.  753  (8th  ed.) ; 
that    the  evidence   in   the    pi  ise  showed    that  the  parties 

intended  thai  the  whole  property  should  pass;  that  unless  the 
creditor  in  such  a  transaction  took  the  whole  property  he  could 
not  sell  the  goods  or  transfer  the  bill  of  lading  to  secure  himself; 
that  the  indorsement  entitled  the  indorsee  to  Bue  on  the  one  hand, 
and  made  him  liable  in  every  respecl  on  the  other;  > .  g.  for  a  gen- 
eral average  contribution.  They  also  relied  on  the  reasoning  in 
the  judgment  of  the  majority  of  the  Court  of  Appeal,  and  referred 
to  the  following  cases :  ''■  <  v.  Harden,4  East,  211,217;  7  I.'.  R. 
570  ;   /■>  Izinthus,  5  B.  &  Ad.  817  ;  3  L  J.  K.  B.  56,  No.  13, 

p.  845, post;  Spalding  v.  Ruding,  6    Beav.  376;   12   L  J.  Ch. 
Kemp  v.Falk,  7  App. Cas.  573;  52  I..  J.  Ch.  167;  Short  v.  Simpson, 
I.   !.'.   1  C.P.248;  35  LJ.C.  P.  !  17;  reast  v.Gloahec,  L.  R.,  1  P.  C. 
21!';  35  I..  -I   P  C  66;    7   i  Figlia  Maggiore,  L.  R.,2  A.&  E.  106;  37 
LJ.Adm.52;   T  »ttrf,Brown.&  Lush.  1,18;  Foa  v.Nott,6 

II  ,v  N  630;  30  I..  J.  E  ..  259;  Tin  Ntpoter,  L  R.,2  A.&  E.375  ;  38 
I.  .1  Adm,  63;  7V-.  Freed       L  R.,3  P.  C.594,59£    3    L  J.Adm  25. 

Danckwerts  in  reply  discussed  the  authorities  and  referred  to 
/  v.  Cruibert,  [No.  12  of  "Conflict  of  Laws,"  5  R.C.];  L  R.,  1  Q. 
B.  115;  3  B.  &  s.  100;  35  L  J.  Q.  B.  74. 

The  Eouse  took  time  for  consideration. 

!  i      5.     Earl  of  Selborne,  L.  C. :  — 

My    Lords,  this  appeal   raises  the  question  wliether  under  the 
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Bills  of  Lading  Act  of  1855  (18  &  19  Vict.  c.  Ill)  every  holder  of 
a  bill  of  lading,  indorsed  in  blank,  who  has  taken  it  by  way  of 
security  for  an  advance  of  money  (and  has  not  afterwards  parted 
with  it)  is  liable,  by  reason  of  such  indorsement  only,  to 
[*  78]  an  *  action  for  freight  by  the  shipowner ;  although  he  may 
not  have  obtained  delivery  of  the  goods  or  derived  any 
other  benefit  from  his  security. 

The  goods  in  this  case  were,  by  the  terms  of  the  bill  of  lading, 
deliverable  at  Poti,  a  Russian  port  on  the  Black  Sea,  and  had  been 
landed  and  warehoused  there  in  a  public  warehouse  (no  one  appear- 
ing to  claim  or  take  charge  of  them)  before  the  date  of  the  indorse- 
ment. This  was  their  position  when  the  present  action  was 
brought  by  the  respondent,  the  shipowner,  against  the  appellants, 
who  are  bankers  at  Manchester,  and  who  had  advanced  £300  to 
the  shipper  upon  the  security  of  the  bill  of  lading.  In  his  state- 
ment of  claim  the  plaintiff  alleged  that  the  goods  still  remained- at 
Poti  under  the  care  of  the  Russian  authorities  ;  that  the  plaintiff 
had  under  Russian  law  no  power  of  selling  them  for  the  purpose 
of  paying  himself  the  amount  claimed  in  the  action  (£174  8s.  9d. 
and  interest) ;  and  that  the  Russian  authorities  were  about  to  sell 
the  same  for  a  sum  barely  sufficient  to  cover  the  Customs  duties 
and  Government  charges  thereon.  They  were,  in  fact,  sold  by  the 
Russian  authorities,  and  did-  not  realise  more  than  the  amount  of 
those  duties  and  charges. 

Under  these  circumstances,  Field,  J.  (who  tried  the  case  without  a 
jury)  gave  judgment  for  the  defendants  (the  appellants  here).  That 
judgment  was  reversed  by  a  majority  (Brett,  M.  R.,  and  Baggallay, 
L.  J.)  of  the  judges  in  the  Court  of  Appeal,  Bowen,  L.  J.,  dissenting. 

The  difference  between  those  learned  judges  mainly  (if  not  alto- 
gether) turned  upon  the  question,  whether,  according  to  the  au- 
thorities from  Lickbarrow  v.  Mason,  downwards,  the  effect  of  an 
indorsement  and  deposit  of  a  bill  of  lading,  while  the  goods  are 
in  transitu,  by  way  of  security  for  a  loan,  is  to  pass  the  whole 
legal  title  to  the  goods,  or  only  to  pledge  them,  passing  at  law 
a  'special  property  "  and  leaving  the  "general  property"  in  the 
shipper.  That  question  was  much  debated  in  Glyn,  Mills  &  Co. 
v.  East  and  West  India  Duel:  Company,  where  Brett,  L.  J.,  ex- 
pressed the  same  opinion  on  which  he  acted  in  the  present  ease, 
BraMWELL,  L.  J.,  taking  the  opposite  view.  My  noble  friend 
Lord    Blackburn,  in  his   opinion  on   that  case,  when  it  reached 
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*  this  House  adverted  to  the  point,  but  thought  it  urine-    [*  79] 
cessary  to  express  any  opinion  upon  it,     7  App.  Cas.  606. 

In  the  present  case  the  true  question  is  whether  "  the  prop- 
erty "  in  the  goods  "  passed  to  the  indorsee  upon  or  by  reason  of 
the  indorsement,"  within  the  meaning  of  those  words,  as  used  in 
the  Bills  of  Lading  Act  of  1855  ?  It  was  considered  by  Brett, 
M.  R. ,  and  Baggallay,  L.  J. ,  that  if  the  effect  of  the  indorsement 
and  deposit  was  (as  they  thought)  to  pass  the  whole  legal  title 
to  the  goods  to  the  appellants  as  indorsees,  leaving  an  equitable 
interest  only  in  the  shipper,  it  was  a  necessary  consequence  that 
"  the  property  passed  "  to  them  within  the  meaning  of  the  statute, 
and  that  the  respondent,  the  shipowner,  was  entitled  to  recover 
under  the  statute  in  this  action.  They  clearly  used  the  words 
"  legal  "  and  "  equitable  "  in  that  technical  sense  which  they  have 
acquired  in  English  law. 

I  am  not  myself  satisfied  that  this  consequence  is  necessary ; 
but  I  admit  that  there  are  difficulties  in  the  way  of  the  contrary 
view;  as  there  are  also  difficulties  (arising  from  the  strong  and 
unqualified  language  used  by  judges  of  great  authority,  from  the 
time  when  Lickbar/row  v.  Mason,  was  decided  downwards)  in  the 
way  of  the  opinion  that  an  indorsement  and  deposit  of  a  bill  of 
lading  in  a  case  like  the  present  operates  by  way  of  pledge,  and 
not  as  an  assignment  of  the  whole  legal  title  to  the  goods.  The 
facts  here  are  simply  an  indorsement  in  blank  and  deposit  of  the 
bills  of  lading,  so  indorsed,  by  way  of  security  for  money  ad- 
vanced. There  are  no  special  circumstances,  except  that  the 
indorsee  never  did  obtain,  and  that  it  was  never  possible  for 
him  (in  fact)  to  obtain,  delivery  of  the  goods. 

I  should  not  feel  greatly  embarrassed  (if  there  were  no  other 
authority)  by  the  mere  terms  in  which  the  custom  of  merchants 
was  found  in  Lickbarrow  v.  Mason  ;  namely,  that  "  bills  of  lading 
are  after  the  shipment,  and  before  the  voyage  performed,  nego- 
tiable and  transferable  by  the  shipper's  indorsement  and  de- 
livery, .  .  .  and  that  by  such  indorsement  and  delivery  the 
property  in  such  goods  is  transferred. "  This,  it  may  be  said,  is 
the  language  of  the  Bills  of  Lading  Act.  But  1  do  not  under- 
stand it  as  necessarily  meaning  more  than  that  "  the  prop- 
erty "  *  which  it  might  be  the  intent' of  the  transaction  to  [*  80] 
transfer,  whether  special  or  general,  passes  by  such  an  in- 
dorsement, according  to  the  custom  of  merchants.      The  finding 
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must  be  reasonably  understood  ;  il  cannol  (for  instanci  )  meat  that 
the  property  will  be  transferred  when  there  is  no  consideration. 

But,  although  the  custom  as  found  seems  to  be  consistent  with 
the  view   taken  by   Field,  .).,  and  Bowen,  L.J.,   in  the   pr< 
case,    I    have    more   difficulty    in    saying   that   the    language  o\ 

Buller,  J.,  in  tl arlier  stages  of   Ltckbarrow  v.  Mason,  i 

Ami,  in  some  later  cases,  other  great  Judges  have  not  onlj  fol- 
lowed, but  have  even  gone  beyond  that  language.  The  Court  of 
Queen's  Bench,  in  //'  re  Wcstzinthus,  held  that  a  right  of  stop- 
page iii  transitu  might  be  exercised  against  the  interest  remaining 
in  the  shipper  sub j ect  to  the  security  created  by  an  indorsement 
and  deposit  of  the  bHl  of  lading,  but  they  did  so  on  the  ground, 
not  that  the  shipper  retained  any  legal  title  01  interest,  but  that 
he  had  an  equity  of  redemption,  of  whi<  h  the  form  in  which  the 
question  then  arose  enabled  the  Courl  to  take  notice.  And, 
although  it  is  true  that  in  Harris\.  Birch,  the  Court  of  Exche- 
quer, then  composed  of  Barons  Parke,  Alderson,  Gurnev,  and 
Rolfe,  decided  a  question  of  stamp  duty  upon  the  ground  that 
an  indorsement  and  deposil  of  a  bill  of  lading  1»\  way  oi  security 
operated  as  a  pledge,  and  Coleridge,  J., in  Jenjcynsw.  Brown,  con- 
sidered it  to  pass  a  special  property  only  to  the  indorsee, leaving  the 
general  property  in  the  shipper,  and  in  Meyerstein  v.Barber,!^  If.,  2 
GP.38,661,36  L.  J. G P. 48, 289, all  tin-  judges  of  the  Common  Pleas 
and  in  the  Exchequer Chambei  concurred  in  that  view,  -  yet, on  the 
other  hand,  when  Meyerstein  v.  Barb  r  came  to  the  House  of  Lords 
(where-the  judgments  of  those  Courts  were  affirmed),  Lord  Hath- 
i:i;i.kv  and  Lord  Westbury  used  strong  language  of  an  oppi 
kind.  Lord  Hatherley  said  :  "  If  anything  could  be  supposed  t<> 
be  settled  in  mercantile  law,  T  apprehend  it  would  be  this,  that, 
when  goods  are  at  sea  the  parting  with  the  bill  of  lading 
parting  with  the  ownership  of  the  goods;"  and  afterwards,   "  I 

apprehend  that  it  would    shake  the  course  of  proceeding 
[*  81]  *  between   merchants,  as   sanctioned  by  decided   cases,   it 

we  were  to  hold  that  the  assignment  of  the  bill  of  lading, 
the  goods  being  at  the  time  at  sea,  does  not  pass  the  whole  and 
complete  ownership  of  the  goods,  so  that  any  person  takii  g 
subsequent  bill  of  lading,  be  it  the  second  or  be  it  the  third. 
must  be  content  to  submit  to  the  loss  which  would  aiise  from 
that  state  of  facts."  These  words  are  hardly,  if  at  all,  qualified 
by  the  context,  "so  that,*'  &c,  although  in  a  later  sentence  (as 
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to  which  see  the  remarks  of  Lord  Blackburn,  in  7  App.  Cas. 
14),  the  proposition  is  less  absolute:  "  When  the  vessel  is  at 
and  the  cargo  has  not  yet  arrived,  the  parting  with  the  bill 
•  it"  lading  is  parting  with  that  which  is  the  symbol  of  property, 
and  which  for  the  purpose  of  conveying  a  right  and  interest  in 
the  property,  is  the  property  itself. "  Pages  805,  806,  post :  L  R., 
4  II.  L .  325,  326. 

Lord  Westbury's  language  is  similar,  perhaps  stronger:  "No 
doubt  "  (he   said)  "the   transfer  of  it"  (the   bill  of  lading)  "  for 

value   passes  the  absolute   property  in  the  g Is."     He  quoted 

some  winds  of  Erle,  C.  J.,  to  which  I  shall  afterwards  refer,  us 
having  the  same  sense ;  he  spoke  of  the  first  holder  for  value  of 
the  bill  of  lading  as  having  "  the  legal  ownership  of  the  goods," 
"  the  legal  light  in  the  property,"  "  both  the  right  of  property  and 
the  right  of  possession  passing  by  a  symbol,  the  hill  of  lading, 
which  is  at  once  both  the  symbol  of  the  property  and  the  evi- 
e  of  the  right  of  possession. "  L.  li. ,  4  11.  L.  335—337. 
To  reconcile  these  expression  with  those  used  in  the  same  case 
by  the  Judges  of  the  Common  Pleas  and  in  the  Exchequer  Cham- 
ber is  scarcely  possible,  and  yet  do  dissent  Erom  the  views  of 
those  learned  Judges  was  expressed  in  this  House;  on  the  con- 
trary their  reasoning,  and  especially  that  of  WlLLES,  J.,  was  re- 
ferred  to  with  apparent  approval,  particularly  by  Lord  II  LTHERLEY 
and  Lord  CHELMSFORD.  In  such  a  conflict,  not  of  decisions  hut 
of  judicial  phraseology,  if  not  doctrines,  it  becomes  important  to 
remember  that  it  is  often  dangerous  to  infer,  even  from  very 
strong  words,  when  used  diverso  intuitu,  conclusions  on  other 
subjects  which  if  they  had  been  present  to  the  minds  of  the 
speakers,  might  perhaps  have  led  to  their  being  more  guarded  or 
qualified.  Noneof  the  cases  towhich  I  have  referred  arose 
upon  •  the  statute  with  which  your  Lordships  have  now  to  [*  82] 
deal  :  they  related,  some  to  the  right  of  stoppage  m  transitu, 
some  to  competing  claims  between  holders  for  value  of  different 
parts  of  the  same  set  of  bills  of  lading.  It  may  well  be  that,  as 
against  all  such  claims,  and  against  parties  setting  up  interests 
adverse  to  the  title  of  the  indorsee  for  value,  such  words  as  "  the 
legal  ownership,"  "the  legal  right,"  "the  right  of  property  in 
the  '.mods,"  might  be  used,  and  the  property  which  passed  to 
the  indorsee  might  be  described  as  "  absolute  "  in  a  sense  sub- 
stantially true,    even  though    such    property   might,    as  between 
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the  Indorsee  receiving  and  the  shipper  depositing  the  bill  of 
lading  by  way  of  security,  1"-  special  only  and  nol  general;  .-mm! 
though  the  mosl  apt  term  for  a  scientific  definition  of  the  trans* 
action  as  between  the  borrower  and  the  lender,  may  be,  no( 
assignmenl  or  transfer,  but  pledge. 

In  such  a  state  of  authority  it  is  important  to  see  how  the 
matter  stands  in  principle. 

In  principle  the  custom  of  merchants  as  found  in  l/ickbarrow 
v.  Mason,  seems  to  be  as  much  applicable  and  available  to  | 
a  special  property  at  law  by  the  indorsement  (when  that  is  the 
intent  of  the  transaction),  as  t"  pass  the  general  property  when 
the  transaction  is,  e.  g.,  one  of  sale.  In  principle  also  there 
seems  to  he  nothing  in  the  nature  <>t'  a  contract  t<>  give  security 
by  the  delivery  of  a  hill  of  lading  indorsed  in  blank,  which 
requires  more  in  order  to  give  it  full  effect,  than  ;i  pledge  accom- 
panied by  a  power  t"  obtain  delivery  of  the  goods  when  they 
arrive,  and  (if  necessary)  to  realize  them  fur  the  purpose  "f  the 
security.  Whether  the  indorsee  when  he  takes  delivery  to  him- 
self may  not  he  entitled  i"  assume,  and  may  not  he  held  t'>  as- 
sume towards  the  shipowner,  the  position  of  full   proprietor,  it 

a  different  question.      But,  so  long  at  ;ill  events  as  the  ^ 1 

in  transitu,  there  seems  t<>  he  mi  reason  why  the  shipper's  title 
should  he  displaced  any  further  than  the  nature  ami  intent  of  the 
transaction  requires.     This   is   not  inconsistent  with  what   was 
said  by  Erle,  C.  •'..  in  Meyerstein  v.  !'>•■  rirr,  that "  the  ind< 
ment  and  delivery  of  the  bill  of  lading  while  the  ship  is  at 

operate   exactly   the   same   as   the   delivery   of    the    g<  i  ds 
[*  83]  themselves  to  the  assignee  after  *  the  ship's  arrival  would 

do."  That  learned  Judge  cannot  have  meant  that 
sion  of  the  symbol  is  for  every  purpose  the  same  thing  as  actual 
possession  of  the  goods  :  what  he  did  mean  was,  that  the  inch 
ment  and  delivery  of  the  bill  of  lading  by  way  of  pledge  (which 
he  considered  to  be  the  effect  of  the  transaction  in  that  case)  was 
equivalent,  and  not  more  than  equivalent,  to  a  delivery  by  way 
of  pledge  of  the  goods  themselves.  Lord  Hardwicke,  1  Atk. 
240,  thought  that  there  was  a  difference  between  an  indorsement 
of  a  bill  of  lading  in  blank  and  a  personal  indorsement,  and  (for 
some  purposes)  I  think  there  is  much  reason  for  that  opinion. 
If,  from  a  personal  indorsement,  the  inference  might  properly  he 
drawn  that  a  title  by  assignment,  as  distinguished  from  pledge, 
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was  meant  to  pass  to  the  indorsee,  it  would  not,  in  my  opinion, 
follow  that  the  same  inference  ought  to  be  drawn  from  an  in- 
dorsement in  blank.  Part  of  the  custom  of  merchants,  found  in 
Lickbarrow  v.  Mason,  was  that  "  indorsements  of  bills  of  lading  in 
blank  may  be  tilled  up  by  the  person  to  whom  they  are  delivered 
or  transmitted,  with  words  ordering  the  delivery  of  goods  to  be 
made  to  such  person  ;  and,  according  to  the  practice  of  merchants. 
the  same  when  tilled  up  have  the  same  operation  as  if  it  had  been 
done  by  the  Bhipper."  Whether  it  is  or  is  not  usual  in  practice 
in  fill  up  the  blank  with  any  name  before  taking  delivery,  it  is 
ceitainly  not  to  be  implied  from  the  custom  as  thus  found  that 
the  operation  of  the  indorsement,  while  it  remains  in  blank,  is 
necessarily  to  all  intents  and  purposes  the  same  as  if  it  were 
tilled  up  with  the  holder's  name.  So  long  as  it  remains  in 
blank  it  may  pass  from  band  t<>  hand  by  mere  delivery,  or  it  may 
be  redelivered  to  the  shipper  without  any  new  transfer  oi  indorse- 
ment, which  would  not  be  the  case  if  there  were  a  persona]  in- 
dorsement It  would  be  strange  if  tie-  Bills  of  bailing  Act  has 
made  a  person  whose  name  has  never  been  upon  the  bill  of  lad- 
ing, and  who  (a<  between  himself  and  the  shipowner)  has  never 
acini  upon  it.  liable  to  an  action  by  the  shipowner  upon  a  con- 
tra<  t  to  which  he  was  not  a  part) 

I   am   not  however  Bure,  that,  for  the  decision  of  the  present 
appeal,  it   is  really  necessary  to  rely,  eithei   upon  any  difference 
between  a  personal  indorsement  and  one  in  blank,  or  upon 
the  *  distinction  between  such  a  form   of  security  as  (in  [*st] 
English   law)  might  be  held  to   pas-  the  whole  legal   title, 
and  a  simple  pledge. 

The  statute  with  which  your  Lordships  have  now  to  deal  is  in- 
troduced by  a  preamble,  the  material  part  of  which  is,  thai  "  bj 
the  custom  of  mi  rchants,  a  bill  of  lading  of  goods  being  transfer- 
able by  indorsement,  the  property  in  the  goods  may  thereby  pass 
to  the  indorsee,  but  nevertheless  all  rights  in  respect  of  the  con- 
tract contained  in  the  bill  of  lading  continue  in  the  original 
shipper  or  owner,  and  it  is  expedient  that  such  rights  should 
pass  with  the  property."  The  1st  section  enacts,  that  "every 
consignee  of  goods  named  in  a  bill  of  lading,  and  every  indorsee 
of  a  bill  of  lading  to  whom  the  property  in  the  goods  therein 
mentioned  shall  pass,  upon  or  by  reason  of  such  consignment  or 
indorsement,    shall   have   transferred    to  and    vested    in   him   all 
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rights  <>i"  suit,  ;iml  be  subject  to  the  same  Liabilities  in  respect  o£ 
goods  .i  if  the  contracl  contained  in  the  bill  of  lading  had 
bi  en  made  \\  ith  himself. "  The  2nd  section  provides  that  "  noth- 
ing herein  contained  shall  prejudice  oi  my  right  of  stop- 
page in  transitu,  oi  any  right  to  claim  freight  against  the  original 
shipper  or  owner,  or  any  liability  of  the  consignee  <»i  indora 
reason  or  in  consequence  of  his  being  such  consignee  or  indoi 
or  of  his  receipt  of  the  goods  by  reason  oi  in  consequence  of  such 
consignment  or  indorsement. "  There  is  nothing  else  material  in 
thai   Act. 

The  statute  contemplates  the  passing  oi  "the  property  in  the 
goods  "  by  the  indorsement  of  the  bill  of  Lading,  as  a  thing  which 
may,  or  may  not,  happen,  according  to  the  nature  and  intent  of 
the  contracl  or  dealing,  for  the  purpose  of  which  that  ind< 
mi  nt  is  made;  and  it  Beems  to  provide  I'm  those  cases  only  in 
which  the  property  so  passes,  as  t«>  make  it  just  and  convenient 
that  nil  rights  of  suit  under  tin-  contract  contained  in  the  hill  of 
lading  should  be  "  transferred  to"  the  indorsee,  and  should- not 
any  Longer  *  continue  in  the  original  shipper  or  owner."  One 
tesi  of  the  application  of  the  statute  may  perhaps  he,  whether, 
according  to  the  true  intent  and  operation  of  the  contract  between 
the  shipper  and  the  indorsee,  the  shipper  -till  retains  any  such 
proprietary  right  in  the  goods,  as  to  make  it  just  and  reasonable 
that  he  should  also  retain  rights  of  suit  (the  word  is  suit, 
[*  85]  not  action)  *  against  the  shipowner,  under  the  contract 
contained  in  the  bill  of  lading.  If  he  does,  the  statute  can 
hardly  be  intended  to  take  from  him  those  rights,  and  transfer 
them  to  the  indorsee.  If  they  are  not  transferred  to  the  indorsee, 
neither  is  the  indorsee  subjected  to  the  shipper's  liabilitii 

It  is  very  difficult   to  conceive  that  when  the  goods  are  still  in 
transitu,  when  the  substance  of  the  contract  is  not  sale  and  pur- 
chase, but  borrowing  and  lending,  and  when  the  indorsement  and 
deposit  of  the  bill  of  lading  is  only  by  way  of  security  for  a  1 
it  can  be  the  intention  of  either  party  thereby,  without  mop 
divest  the  shipper  of  all   proprietary  light  to  the  goods,  and  to 
take  from  him  and  transfer  to  the  indorsee  all  rights  of  suit  ui 
the   contract  with    the   shipowner.      That  some   proprietary  right 
(his  original  right,   subjeet   only   to   the   creditor's   security)  le- 
mains  in  him  is  indisputable.      If  that   proposition  needed  illus- 
tration  from   authority,    it   would  be   found   in  the  cases  of    Rt 


R.  C.  VOL.  IV.]       SECT.   II.  —  AS    AX    INSTRUMENT    OF   PROPERTY.  76°- 

No.  9.  —  Sewell  v.  Burdick,  10  App.  Cas.  85,  86. 

Westeinthus,  Spalding  v.  Ruding,  and  Kemp  v.  Folk.  Can  it  be 
that  he  i<  by  the  statute  deprived  of  all  remedies,  legal  ami 
equitable,  under  the  bill  of  lading,  as  long  as  it  remains  in  the 
hands  of  the  secured  creditor?  The  creditor,  in  the  ordinary 
course  of  things,  will  do  nothing  until  the  time  tor  payment  or 
delivery  of  the  goods  arrives.  Can  it  then  be  material  whether 
the  proprietary  right,  thus  remaining  in  the  shipper  while  the 
goods  are  in  transitu,  is  legal  or  equitable  \  The  statute  relates 
to  a  subject  of  general  mercantile  law,  in  which  not  English? 
men  only  but  foreigners  also  may  be,  and  often  are,  concerned. 
Foreign  as  well  as  British  indorsements  of  bills  of  lading  by  way 
of  security  for  advances  (which  may  be  made  abroad,  perhaps  in 
countries  not  governed  by  English  laws)  are  liable  to  be  affected 
by  it,  whenever  recourse  must  be  had  to  British  Courts.  It  seems 
to  me  to  be  inconceivable  that  the  construction  of  the  words  "  the 
property  in  the  good-,"  in  such  a  statute  can  have  been  intended 
to  depend  upon  any  such  technical  distinction  as  that  made  in 
English  law  (but  by  no  means  in  the  laws  of  all  other  countries 
in  which  the  customs  of  merchants  prevail)  between  legal  and 
equitable  titles. 

It  is  to  be  observed  further  that  the  statute  contemplates 
*beneficium  cum  onere  and  not  onus  sine  beneficio.     It  may  [*86] 
be  reasonable  if  the  indorsee  has  the  benefit  (as  he  would  if 
he  were  a  purchaser  out  and  out,  oi  it   under  his  title  as  indorsee 
of  the  bill  of  lading  he  obtained  delivery  of  the  goods  to  himself), 
that  he  should  tike  it  with  its  corresponding  burden,  <tim,>tl  the 
shipowner.      But  it  would  be  the  reverse  of  reasonable  to  impose 
upon  him  such  a  burden,  when  he  has  neither  entered  into  any 
contract    of  which    it    might    he    the   natural   result,   nor  (having 
taken   a   mere  security)  has   obtained  any  benefit  from   it.      This 
observation  is  fortified  by  tin-  fact  that  the  statute  does  not   a] 
pear  to  distinguish  between   indorsements  subsequent  and  those 
anterior  to  its  enactment. 

On  the  other  hand  it  seems  impossible  to  suppose  the  Legis- 
lature to  have  passed  this  statute  without  some  refi  rence  to  the 
custom  proved  in  Lichbarrow  v.  Mason,  ami  to  the  law  ('whatever 
may  be  the  true  view  of  it)  established  on  the  same  subject  by 

!  authorities  in  the  English  Courts.  And  if  (as  I  think)  it 
ought  to  be  understood  with  some  reference  to  that  custom  and 
to  those  authorities,   I  cannot    persuade  myself  that  its  operation 
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is  altogether  restricted  to  cases  of  out-and-out  sale,  or  that  an 
indorsee  of  a  l>ill  of  lading  by  way  of  security,  who  converts  his 
symbolical  into  real  possession  by  obtaining  delivery  of  the 
goods,  ought  nevei  to  derive  any  benefit  from  it.  The  authorities 
decided  upon  the  statute  itself  appear  to  me  to  be  most  easily 
reconciled  with  its  apparenl  objects,  and  with  each  other,  by  a 
view  which,  it'  hardly  consistent  with  expressione  to  be  found  in 
some  other  cases,  aevertheless  seems  to  me  to  have  a  real  and 
substantial  foundation  in  reason  and  good  sense;  viz  that  the 
indorsee  by  way  of  security,  though  not  having  "  the  property 
passed  to  him  absolutely  and  tor  all  purposes  bj  the  mere  in- 
dorsement  and  delivery  of  the  bill  of  lading  while  the  g< 
at  sea,  has  a  title  by  means  of  which  he  is  enabled  t"  take  the 
position  of  full  proprietor  upon  himself,  with  it-  corresponding 
burdens,  if  he  thinks  fit ;  and  that  lit-  actually  d<  i  between 

himself  and  the  shipowner,  it  and  when  he  claims  and  take- 
delivery  of  the  goods  by  virtue  of  that  title. 

The  authorities  decided  upon  the  statute  are  Foa  v.  Nott, 
[*  87]  *  Smurthwaite  v.    Wilkins,   The   Figlia   Maggiore,  and 

Freedom.     Another  cast',  Short  v.  Simpson,  was  also  cited 
dining  the  argument  at  your  Lordships'  bar. 

In  Foxv.  Nott  (a.d.  1861)  the  only  question  determined  was. 
that  the  shipowner  retained  his  remedy  by  action  against  the 
shipper,  after  the  indorsement   of  the  bill  of  lading  pro- 

vided for  by  the  2nd  section);  but  some  of  the  learned  Judges 
expressed  opinions  hearing  upon  tip-  general  construction  of  the 

statute.     Pollock,   C.    B.,   said,   "The  indors f   the  hill   of 

lading  may  be  sued  under  the  statute,  because  by  taking  the 
goods  he  also  takes  the  liability  to  the  freight."  Martin,  B., 
said,  "  The  statute  means  an  actual  vesting  of  the  property  as 
by  bargain  and  sale;"  and  Wilde,  B. ,  said,  "I  agree  with  my 
Brother  Maetix  that  the  Act  applies  only  to  an  absolute  transfer 
of  the  goods,  and  was  never  intended  to  deprive  a  person  who 
made  advances  on  the  security  of  the  bill  of  lading  "f  the  benefit 
of  the  original  contract  of  the  shipper  to  pay  the  freight. :' 

In  Smurthwaite  v.  Wilkins  (a.d.1862)  the  indorsee  of  a  bill  of 
lading,  who  had  indorsed  it  over  to  a  third  party,  was  held  not  to 
be  liable  to  the  shipowner.  Erle,  C.  J.,  said,  "  The  contention 
on  the  part  of  the  plaintiff  is,  that,  the  property  in  the  goods 
passing  to  the  defendants  by  the  assignment  of  the  bill  of  lading, 
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under  the  Act,  they  are  liable  for  the  freight,  although  they 
never  received  the  goods.  .  .  .  The  contention  is,  that  the  con- 
signee or  assignee  shall  always  remain  liable,  like  the  consignor, 
although  he  has  parted  with  all  interest  and  property  in  the  goods 
by  assigning  the  bill  of  lading  to  a  third  party,  before  the  arrival 
<>f  the  goods.  The  consequences  which  this  would  lead  to  are 
>o  monstrous,  so  manifestly  unjust,  that  I  should  pause  before  I 
consented  to  adopt  this  construction  of  the  Act  of  Parliament. 
The  person  who  received  the  goods  was  always  considered  liable 
for  the  freight;  but  that  was  not  by  virtue  of  an  original  liability 
as  a  contracting  party,  but  on  ;i  contract  implied  from  his  accept- 
ance of  the  goods.  Looking  at  the  whole  statute,  it  seem;  to 
me  that  the   obvious  meaning   is,    that  the  assignee    who 

<x  the  cartji)"  (the  italics  are  in  the  *  report)  "  shall  [  *  88] 
have  all  the  rights  and  liabilities  of  a  contracting  party; 
but  that,  if  he  passes  on  the  bill  of  lading  by  indorsement  to 
another,  he  passes  on  all  the  rights  and  liabilities  which  the  bill 
of  lading  carries  with  it"  Sir  E.  Vaughan  Williams  agreed. 
"Looking"  (he  said)  "  at  the  preamble,  and  at  the  general  Bcope 
and  intention  of  the  statute,  1  can  entertain  no  doubt  that  the 
view  presented  by  my  Lord  is  the  true  one;"  and  he  explained 
t  he  effect  of  "  the  general  scope  "  of  the  Acl  to  be,  "  that,  where 
the  right  of  property  leaves  the  party,  the  rights  and  liabilities 
under  the  contract  leave  him  also.  '  A  case  like  the  present,  of 
scurity  on  an  indorsed  lull  of  lading,  not  acted  upon  (and 
which,  in  fact,  never  could  be  acted  upon)  by  taking  delivers'  of 
the  goods,  but  at  the  same  time  Dot  transferred  to  any  other  per- 
son, differs  (in  specie)  from  that  of  a  man  who  has  transferred  the 
bill  of  lading  by  indorsing  it  over  to  another.  But  I  cannot  see 
that  it  would  be  more  reasonable  to  make  the  holder  of  such 
a  security,  which  he  has  never  realized,  and  never  can  realize, 
liable  under  the  statute,  than  if  he  had  parted  with  the  bill  of 
lading  to  somebody  else. 

The  cases  of  Tlte  Figlia  Mdggiore,  and  Tlie  Freedom,  were  deter- 
mined in  the  Court  of  Admiralty  under  another  statute,  which 
I  >r.  Lushington  and  his  successor,  in  my  opinion,  rightly 
held)  gave  that  Court  jurisdiction  when,  and  only  when,  there 
independently  of  that  statute,  a  right  of  action  or  suit  ; 
and,  in  those  particular  cases,  it  appears  to  have  been  held,  that 
there  was   no  such  righl   "f  action     r  suit,  unless  it  was  given  by 
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the  Hills  of  Lading  Act      [n  both  of  them  the  plaintiffs,  indoi 
by  way  of  security  of  bills  of  lading,  had  claimed  and  obtained 
delivery  of  the  goods,  and  then  had  brought  actions  the 

shipowners  for  damages  which  thej  had  sustained  through  breai 
of  the  contracts  contained  in  the  bills  of  lading;  and  thej  were 
held  entitled   to  recover.     This  was   right  if  an  indorsee  in 
such  circumstances  ma)  rightly  be   held  entitled  to  the  benefit 
of  tlif  statute,  a^  having  elected  i"  complete  his  potential  and 
inchoate  title  b\  taking  ion  of  the  goods,  and  so  placing 

himself  towards  the  shipowner  in  the  position  of  proprie- 
[*  89]  tor.     May  it  not  be  said  that "  the  property  in  the  *  go< 

then  (if  not  before)  "  passes  "  to  him  "  by  reason  of  the  in- 
dorsement." The  principle  of  the  Liability,  which  under  s'me 
circumstances  was  held,  even  before  the  statute,  to  attach  to  the 
indorsee  taking  delivery,  was  regarded  by  Erle,  C.  J.,  in  Smurth- 
waite  \.    Wilkins,  as  elucidating  the  policy  and  the  objects  of  the 

statute  Ltselfj   and    both    lie,  and    POLLOCK,  C.    B.,    in    /'<"    v.    Nott, 

spoke  of  "  taking  the  goods,"  and  "receiving  the  cargo, "  as  tip- 
test  of  its  application.  The  authorities  on  that  subject  (Jesson  v. 
Solly,  4  Taunt.  52;  L3  R.  R  557;  Stindt  v.  Roberts,  17  L  J. 
Q.  B.  166;  Wegener  v.  Smith,  15  C.  B.  285;  24  L  J.  C.  P.  25; 
Chappel  v  Comfort,  IOC.  B.  <N.  S.)802;  31  L  J.  C.  P.  I 
seem  from  this  point  "l"  view  to  deserve  consideration. 

The  decision  in  the  Court  of  Admiralty  in  the  ease  of  The  Free- 
dom, was  affirmed  by  Ber  Majesty  in  ( Jouncil,  upon  the  advice  of  the 
Judicial  Committee,  and  although  it  was  on  a  point  as  to  which 
the  Admiralty  had  only  a  statutory  jurisdiction  concurrent  with 
the  Courts  of  Common  Law,  and  though  in  all  English  Admiralty 
cases  the  appeal  now  lies  to  this  House,  still  this,  as  the  decision 
of  a  Court  of  final  appeal,  ought  not,  in  any  later  case,  to  be 
lightly  departed  from. 

The  case  of  Short  v.  Simpson  did  not  really  require  anything  to 
be  decided  as  to  the  effect  of  the  statute,  and  nothing  was  in  fact 
so  decided.  It  was  there  held  that,  quocunqim  modo,  whether 
under  the  statute  or  independently  of  the  statute,  the  shipper,  to 
whom  a  bill  of  lading  which  he  had  indorsed  and  delivered  to 
his  creditor  by  way  of  security  was  reindorsed  and  redelivered 
upon  payment  of  the  loan,  was  remitted  to  his  original  rights. 

Upon  the  whole  I  cannot  dissemble  that  this  case  appears  to 
me  to  be  attended  with  some  considerable  difficulties.      But  those 
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difficulties  are  mainly  technical,  arising  out  of  a  comparison  of 
the  language  of  the  statute  with  various  and  not  always  consis- 
tent forms  of  expression  found  in  authorities  not  decided  with  a 
view  to  any  such  consequences  as  those  which  the  statute  would 
produce.  They  deal  with  questions  between  unpaid  ven- 
dor- i-  comprised  in  bills  of  lading  and  bond  fide  [*  90] 
indorsees  of  the  same  bills  of  lading  for  value,  or  between 
CMiu;  sting  and  adverse  claimants  to  priority  as  bond,  fide  holders 
for  i  rlue  of  the  hills  of  lading  themselves.  The  statute,  on  the 
othe/  hand,  deals  with  questions  between  shippers  and  indoi 
of  kills  nf  lading  claiming  under  them,  and  between  indorsees 
and  shipowners.  Tin,*  preponderance  of  principle  and  reason  ap- 
pea  -  to  me  to  be  against  the  proposition,  that,  as  between  those 
pai  ies,  it  can  have  been  intended  by,  or  can  be  the  ••licet  of,  the 
statute  to  make  the  creditor  of  the  shipper  liable  (in  effect)  as 
his  surety  to  the  shipowner  (with  whom  he  was  never  brought 
in  contact),  by  reason  only  of  the  deposit  with  him,  by  way  of 
security,  of  a  bill  of  lading  indorsed  in  blank;  his  right  under 
that  deposit,  being  (whether  at  law  or  in  equity)  special  and  not 
gen<  rtil,  and  the  shipper  retaining  (whether  at  law  or  in  equity) 
the  real  and  substantia]  property  in  the  goods,  subject  to  the 
iiiy.  It  had  not,  until  the  presenl  case,  been  directly  or 
indirectly  determined  by  any  authority  that  such  is  the  effect  of 
the  statute. 

Jiy  conclusion  is,  that  the  appellants  ought  to  be  exonerated 
by  four  Lordships' judgmenl  t'i  >m  the  respondents'  action;  and 
thai  the  order  of  the  Court  of  Appeal  ought  to  be  reversed,  with 
cost  s. 

Loid  Blackburn  :  — 

M\  l.oid-,  the  judgment  of  Field,  J.,  was  reversed  by  the 
order  now  under  appeal.  The  case  was  tried  before  him  without 
a  jury,  and  I  think  it  is  necessary  to  see  what  he  had  to  de 
mine.  There  was  no  question  between  vendor  ami  vendee,  ma 
of  stoppage  in  transitu,  raised,  for  there  was  neither  a  vendor 
noi  a  stoppage.  The  law  and  decisions  as  to  stoppage  in  trail  ntu 
might  be  relevant  in  construing  the  statute  IS  &  19  Vict.  c.  Ill, 
but  did  not  otherwise  affeel  the  rights  of  the  parties. 

1  will  be  seen  by  reference  to  the  statement  of  claim  and  of 
defence  that  it  was  not  suggested  thai  the  defendants  were,  at 
the  time  the  goods   were   shipped,  in  any  way   interested  in   the 
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goods;  nor  that  they   were,  either  aa   undisclosed   principal 
other' vise,  parties  to  the  contract  in  1 1  * « -  l>ill  of  Lading  until  it 
was  delivered  to  them,  after  the  ship  had  sailed  and  the 
[*  91]  goods  were  *  in  the  hands  of  the  shipowners  to  be 

under  the  bill  of  lading  and  were  not  yel  delivered, with 
an  indorsement  in  blank  bj  Nercessiantz,  the  consignee  named  in 
the  bill  of  lading. 

I  do  n<iL  think  that,  eithei  al  the  trial  01  on  the  argument,  it 
wa.)  at  all  disputed  that  at  common  law  the  remedy  of  the  ship- 
owner under  a  bill  of  Lading  was  by  enforcing  his  lien  upon  the 

goo. is,  or  by  bringing  an  acti< a  the  conti  inst  any  one 

who,  at  the  time  when  the  g la  were  shipped,  was  a  parti  to 

tin  liill  of  lading,  eithei  as  being  on  th<  it  a  contracting 

party,  or  aa  being  an  undisclosed  principal  of  such  a  party.     In 
either  of  these  cases  he  might  be  sued  as  havii  From  tin 

beginning  a  part}  to  the  contract. 

Some  attempts   had  been  made  to  say  that  tin-  contract  in  a 
bill  of  lading  might,  under  some  circumstances  at  Least,  1"-  t: 
ferred  to  an  assignee  in  a  manner  analogous  t"  that  in  which  the 
contract  in  a  hill  of  exchange  was  trt  by  the  indorsement 

of  t' if  hill  of  exchange;  hut  I  think  since  the  decision  in  Thomp- 

.  Doming,  in  L845,  14  M.  &  W.  103;  15  I.  -I.  Ex.  32 
been  undisputed  law  that  undei  no  oir<  imstances  could  anyone 
not  a  party  to  the  contract  from  the  beginning  sue  on  it  in  his 
own  name.  Any  action  on  tin'  contract  at  common  law  must  be 
brought  in  the  name  of  an  original  contractor,  ami  no  action  could 
he  brought  nn  the  contract  against  one  who  wa-  ma  liable  to  be 
sued  as  an  original  contractor. 

But  ten   years  later  the  IS  &   I'.i  Viet.  c.   Ill,  was  passed. 
preamble  states  this  as  one  of  the  objects  which  tin-  Legislature 
had   in   view,  "  Whereas  by   the   custom   of   merchants  a  hill  of 
lading  being   transferable   by    indorsement   the    property   in    the 
goods  may   thereby   pass   to  the    indorsee  "  (which   I    think  for  ;; 
long  time  before  the  IS  &  19   Vict.  A.D.    1855  was  undisputed), 
"  but  nevertheless  all  rights  in  respect  of  the  contract  contained 
in  the  bill  of  lading  continue  in  the  original   shipper  or  owner 
(this,  it   is   to  my  mind  clear,  refers   to    Thompson  v.  Dom 
*'"'  and    it    is    expedient    that    such  rights  should    pass    with    the 
property. ' 

The  mode  in  which  r  slature  'any  out  the  object   thus 
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expressed  in  the  preamble  is  by  sect.  1  :  "  Every  consignee 
of  *g(i(i(ls  oamed  in  a  bill  of  lading,  and  every  indorsee  of  [*  92] 
a  bill  of  lading,  to  whom  the  property  in  the  goods  therein 
mentioned  shall  pass  upon  or  by  reason  of  such  consignment  or 
indorsement,  shall  have  transferred  tu  and  vested  in  him  all 
rights  of  suit,  and  be  subject  to  the  same  liabilities  in  respect  of 
such  goods  as  if  the  contract  contained  in  the  bill  of  lading  had 
made  with  himself. " 

The  ease  made  on  the  statement  of  claim  was  that  "'  the  "  prop- 
erty had  passed  upon  m  by  reason  of  the  indorsement  to  the  defen- 
dants. Not  that  they  were  before  that  a  party  to  the  contract  in 
the  bill  of  lading,  but  that  by  virtue  of  the  Act  18  &  19  Vict, 
when  the  property  passed  they  became*  subject  to  the  same  lia- 
bilities as  if  the  contract  contained  in  the  bill  of  lading  had  been 
made  with  themseh 

It  is  uot  disputed  that  the  delivery  of  the  bill  of  lading  to  the 

indants  with  the  Indorsement  of  the  consignee  on  it  in  blank 

was  an  indorsement,   nor  that  whatever  interest  then  passed  to 

them  still  remained  in  them.     'What  was  in  issue  was  whether 

upon  01  by  reason  of  that  indorsement  "  the  "  property  passed. 

The  first  and   most   important  question  to  be  decided   in  this 

is,  what    is  the  true  construct] I  18  &   1!»  Vict.  c.  Ill  '. 

Does  "  the  property  "  in  the  goods  thro-  mean  any  legal  property 
in  the  goods:  so  aa  to  be  satisfied  by  proof  that  a  Legal  property 
passed  accompanied  by  a  right  of  possession  so  as  to  entitle  the 
transferee  to  maintain  trover,  though  it  was  intended  by  the  parties, 
and  was  as  between  them,  to  1"'  by  way  of  security  only,  the  trans- 
feror retaining  a  right  of  redemption  either  by  way  of  a  common- 
law  retention  of  the  general  property,  though  the  pledgee  bad  a 
right  to  the  possession  and  a  property  as  pledgee,  a  i  ight  exceeding 
a  lien  :  <>r  the  whole  property  at  law  having  passed  by  way  of  mi  rt- 
tiie  transferor  retaining  an  equity  of  redemption,  which  in 
1855  was  an  equitable  right,  enforceable  only  in  a  ( 'nun  of  Equity  ? 

I  think  that  all  the  Judges  belov*  were  of  opinion  that  if  the 
right  ed  was  the  genera]  right  to  the  property  at  law,  what 

was  transferred  being  only  a  pledge  (conveying  no  doubt  a  right 
of  property  and  an   immediate  right   to  the  possession,  so  that 
the  transferee  would  be  entitled  to  bring  an  action  at  law 
against  '  any  one  who  wrongfully  interfered  with  hi- right),  [*  93] 
though  "  a  "  property,  and  "  a  "  property  against  the  indor- 
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•  ■I     passed  "upon   and  bj    reas< f  the   indorsement,"  yet   the 

property  did  not  pass.  And  I  agree  with  them.  I  do  npt  al  all 
proceed  on  the  ground  thai  this,  being  an  indorsement  in  blank 
followed  by  a  deliver)  of  the  bill  of  lading  bo  indorsed,  had  any 
differenl  effecl  from  what  would  have  been  the  effecl  if  il  had 
been  an  indorsement  t"  the  appellants  by  name. 

The   case   of    Tin    Freedom    was  cited,  and    I    think   there    are 
expressions  used  in  the  judgment  delivered  in  that  case  !•• 
Josi  I'll   N  M'ii  i:  which  indicate  that  the  Judicial  Committee  were 
not  of  that  opinion.      It   is  Baid  The  plaintiffs  were 

consignees  for  Bale;  bul  as   pari   of  the  transaction  a  bill  ol 
change  was  drawn  b)  the  consignors  for  nearly  the  full  value  of 
the  goods,  the   bills  of   lading  were   indorsed  by  them  and   for- 
warded to  the   plaintiffs,   by  whom   the  draft  of  the  consignors 
was  accepted  and  paid  in  due  course. *  thai  \\a^  the  transac- 

tion (and  whethei  it  was  bo  or  not,  the  Judicial  Committee  pro- 
ceeded "ii  the  assumption  that  Biich  was  the  transaction),  the 
plaintiffs  in  Tin  Freedom,  were,  in  exactly  the  position  of  Church, 
in  the  case  of  Newsom  v.  Thornton,  6  East,  17:  8  R.  I!.  378,  the 
case  to  which  I  shall  have  to  refei  afterwards.  Church  had  the 
bill  of  lading  indorsed  to  him  as  a  factor,  or  consignee  for  Bale, 
and  had  therefore  a  right  to  hold  the  goods  as  against  the  ind< 
as  a  sennit v  for  all  his  advances,  and  he  had  authority  at  common 
law  to  sell  the  goods,  and  before  the  arrival  of  the  Bhip  to  ti 
fer  the  bill  of  lading  in  furtherance  oi  a  sale,  but  he  had  n<> 
authority  to  pledge  either  the  goods  or  the  bill  of  lading.  It  is 
true  that  by  the  Factor's  Acts  the  plaintiffs  in  Th<  Freedom, 
would  have  had  a  power,  which  Church  had  not,  to  pledge  the 
bill  of  lading,  but  as  they  did  not  exercise  that  power  it  could 
make  no  difference. 

The  judgment  then  pr<         -     "  The  legal  title  to  the  property 
in  the  goods  specified  in  the  bills  of  lading  was  thus  transferred 
to  and  vested  in  the  plaintiffs;  the  right  of  suing  upon  the  con- 
tract in  the  hills  of  lading  was  transferred  to  them  by  f orc< 
the  statute  L8  &  10  Vict.  c.  111."     The  judgment  then  pro 

to  show,    1   think  correctly .   that  the  dictum   of   Martix, 
[*  94]  B. ,  reported  in  *  Fox  v.    Xutt,   was   not    necessary  for   the 

decision   in   Fox  v.   Nott,  and  goes  on:  "  Their  Lordships 
are  satisfied  that  it  was  intended  by  this  Act  that  the  rig] 
suing-  upon  the  contract  under  a  bill  of  lading  should  follow  the 


l:  C.  VOL.  IV.]   SECT.  II.  —  AS  AX  INSTRUMENT  OF  PBOPERTY.    777 


No.  9.  —  Sewell  v.  Burdick,  10  App.  Cas.  94.  95. 

property  in  the  goods  therein  specified;  that  is  to  say,  the  legal 
title  to  the  goods  as  against  the  indorser."  It  certainly  seem--  to 
me  that  their  Lordships  thought  that"  the  property  passed  within 
the  meaning  of  18  &"  19  Vict.  c.  Ill,  if  any  legal  right  to  hold  as 
against  the  indorser  passed. " 

The  statute  which  their  Lordships  had  to  construe  was  the  24 
Vict  c.  10,  s.  6,  which  is  in  these  terms,  'The  High  Court  of 
Admiralty  shall  have  jurisdiction  over  any  claim  by  the  owner" 
.  of  the  goods)  "  or  consignee  or  assignee  of  any  bill  of  lading 
of  any  goods  carried  into  any  port  in  England  or  Wales  in  any 
ship,  for  damage  done  to  the  goods  oi  any  part  thereof  by  the 
ligence  or  misconduct  of  or  for  any  breach  of  duty  or  breach 
•  if  contract  on  the  part  of  the  owner,  master,  or  crew  of  the  ship, 
unless  it  is  shown  to  the  satisfaction  of  the  Court  that  at  the 
time  of  the  institution  of  the  cause  any  owner  or  part  owner  of 
i::'  ship  is  domiciled  in  England  or  Wales."  Ii  is  not  necessary 
to  put  a  construction  on  2 1  Vict.  c.   1".  3.  6. 

1  think  that  1 1.  tis  foi  contending  that  a 

person  who  has  possession  of  an  indorsed  bill  of  lading  without 
any  right  at  all  to  hold  it  against  the  indorser,  without  being 
owner  of  any  interest  in  the  goods,  is  w  t  an  "  assignee  "  within 
the  meaning  of  this  enactment,  and  consequently  that  what  1 
understand  to  be  the  actual  decision  of  Dr.  Lushington  in  The 
St.  Cloud,  that  such  a  person  could  not  sue  under  the  Admiralty 
\  may  have  been  right  enough.  It  is  not  necessary  to  decide 
that.  But  1  agree  with  what  was  said  in  Tin  Nepoter,  that  it  is 
contrary  to  all  rules  of  construction  to  interpolate  any  reference 
to  the  Bill  of  Lading  Act  into  the  Admiralty  Act.  I  think, 
therefore  thai  the  actual  point  decided  in  The  Freedom  mighl  be 
quite  right,  for  the  plaintiff  in  that  action  had  a  property,  and 
a  very  substantial  property,  in  the  goods,  as  against  the  indorsers, 
and  every  one  else,  and  was   in  every  sense  an  assignee  of 

bill   of  lading.      The  opinion  expressed  on  the  eon-  [*  95] 
struction  of  the  18  &  19  Vict.  c.  Ill,  that  in  that  Act  the 
propert)  meant  a  legal  title  as  against  the  indorser,  was  perhaps 
unnecessary,  and.  I  think,  not  sound. 

The  words  used  in  the  statute  are  not  such  as  prim&  facie  to 

express  such  an  intention.     No  one,  in  ordinary  language,  would 

that  when  goods  are  pawned,  or  money  is  raised  by  mortgage 

on;':  the  property,  either  in  the  goods  or  land,  passes  to 
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the  pledgee  or  mortgagee  and  I  cannot  think  thai  the  objecl 
the  enactmenl  was  to  enact  thai  ii"  security  foi  a  loan  should  be 
taken  <»n  the  transfei  of  bills  of  lading  unless  the  lender  incurred 
all  the  liabilities  of  his  borrowei  on  the  contract.  That  would 
greatly,  and  I  think  unnecessarily,  hampei  the  business  of  ad- 
vancing raonej  on  such  securities  which  the  Legislature  ba 
the  Factors  Acts,  shown  it  thinks  ought  rathei  to  l><-  encouraged. 

h  is  not  uncommon  to  reduce  into  writing  tin-  agreement 
between  the  banker  and  bis  customers  ;is  t<>  the  terms  on  which 
the  bills  of  lading  deposited  by  them  as  securities  are  to  be  held. 
Such  was  tin-  case  In  Glyn  v  East  and  West  India  D  Com- 
pany,  5  Q.    B.    I >    129;  6  Q    B.    D    •  0  L   J.   Q    B   62    7 

App.  Cas.  591;  52  I.  i  Q.  B.  146,  p.  sis.  post,  as  to  which  I 
shall  have  more  t"  say  hereafter. 

When  there  Is  such  ;i  writing,  it   is,  in  the  abseno  lud, 

conclusive  as  between  the  parties  a-  i<<  what  they  intended.     And 
I  do  not  in  tin-  least  question   that   Buch  a  writing  may  b 
expressed  as  to  show  that  between  the  parties  the  transfei   v. 

mortgage,  though  of  s Is,  in  the  manner  with  which  every  one 

is  familiar  with  regard  t<»  lands.  The  equity  of  redemption  in 
such  a  case  was  an  equitable  estate  only,  ami  in  1855  enforceable 
in    iquity,  ii"t  at  law. 

Where  there  N  neithei  a  symbolical  delivery  by  a  transfer  of 

a  hill  of  lading,  noi  an  actual  delivery  of  tip-  g 1-  themselves, 

there  may  he  (though  there  seldom  is)  a  substantia]  difference  in 
the  rights  of  the  lendeT  according  a-  the  transaction  is  of  the 
one  kind  or  the  other. 

In   Howes  \.  Ball,  7   B&  < '.  481  ;  6  L  -I.  <t»    B.   L06,  Ball  sold 

ami  delivered  a  coach  to  John  Howes  (since  deceased)  under  an 

agreement    in    writing,    in   which    there   was   this   clause.    "  And 

further   I.    John    Howes,    do  agree   that   Thomas    Ball   do 

[*  96]  have  and  hold  a  claim  upon   the  coach  until  the  *del 

duly  paid."  John  Howes  died  without  having  paid  the 
debt.  Ball,  after  his  death,  seized  the  coach,  for  which  seizure 
the  action  was  brought  by  the  executor.  Had  that  agreement 
amounted  to  a  mortgage  by  John  Howes  to  Ball,  T  take  it  there 
could  have  been  no  doubt  that  the  mortgagee  would  have  had  as 
much  right  against  the  executor  of  John  Howes  as  he  would  have 
had  against  John  Howes  himself.  But  it  was  held  that  it  did 
not  amount  to  a  mortgage,  but  only  to  an  agreement  that  Ball 
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should  have  a  right  of  hypothec,  and,  there  having  been  no 
delivery  by  Howes  to  Ball,  the  decision  was  that  though  so  long 
as  John  Howes  lived  and  held  the  property  in  the  coach  Ball 
might  have  justified  the  seizure,  as  against  him,  he  could  not 
justify  a  seizure  a-  against  the  representatives. 

In  Flory  v.  Denny,  7  Ex.  581  ;  _'l  L  -I.  Ex.  -'2:),  where  the 
agreement  was  "  a-  an  additional  security  for  a  lean  to  assign  all 
the  debtor's  right  and  interest  in  a  chattel,"  it  was  held  to  be  a 
mortgage,  ami  to  operate  so  as  to  transfer  the  property,  without 
any  delivery,  as  a  bargain  ami  sale  out  and  out  of  the  goods 
would,  though  an  agreement  t<>  create  a  pledge  would,  according 
to  Ih'ir  g  v.  Ball,  have  conveyed  no  property  of  any  kind  in  the 
goods  without  a  delivery. 

Hut  where  the  goods  an-  at  sea,  ami  there  is  a  transfer  of  the 
hill  if  lading,  there  is  i  delivery  of  possession,  symbolical,  it  is 
ma-,  but  all  that  can  be  given.  Tin'  question  whethei  there  was 
a  mortgage  or  only  a  common-law  pledge,  "r  hypothec,  it  being 
accompanied  by  delivery,  might  affect  tin-  question  what  was  the 
Court  in  which  those  rights  were  t<>  be  enforced,  hut  does  not 
affect  the  Bubstance  of  tin-  rights.  Tin*  borrower,  it'  ready  and 
willing  to  pay  the  money,  might  in  the  one  case  be  able  t<>  bring 
.in  action  at  law  against  tin-  lender  who  refused  to  allow  him  to 
redeem,  and  in  the  other  have  to  sue  in  Equity,  hut  as  it  woutd 
equally  be  a  pledge  his  rights  would  1"-  the  same  in  substance. 
I  am  therefore  strongly  inclined  to  hold  that  even  if  this  was  a 
mortgage  there  would  not  have  been  a  transfer  of  -  the  "  propertj 
within  the  meaning  of  18  &  1!>  Vict.  c.  111.  This  is  contrary  to 
the  opinions  ma  only  of  Brett,  M.  R.  and  Baggallay,  L  J., 
but  of  Field,  J.  ,  also. 

*  Bowsn,  L  ■!..  who  agT 1  with  Field,  J.,  in  thinking  that   | '  97 1 

tins  was  not  a  i:  hut  only  a  pledge,  did  not  expre 

any  opinion  as  to  what  would  have  been  the  law  if  it  had  been  a 
mortgage.  I  believe  all  the  noble  and  learned  Lords  who  heard  the 
argument  are  agreed  with  him  in  thinking  that  in  this  case  ll  was 
only  a  pledge.  I  do  not  therefore  intend  to  express  a  final  decision 
that  an  assignee  of  a  bill  of  lading  by  way  of  mortgage  is  not  as 
such  liable  to  hi-  sued  under  is  &  1!)  Vict  c.  1 1 1  :  hut  only  to 
j^uard  against  it-  being  supposed  that  even  if  Brett,  M.  EL,  and 
Ba  L  J.,  were   right   in   holding  this  a  mortgage,  I,  as  a  1 

lit   advised,  should  agree   in  their  conclusion  that  the  defend- 
ants could  be  Bued. 
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I  now  proceed  to  consider  the  question  on  wbicb  theCourtof 
Appeal  were  divided  in  opinion,  but  the  majority  made  the  order 
now  appealed  against.  The  question  is  stated  by  Brei  i,  M.  If.,  to 
be,"Doesthe  indorsement  of  a  bill  of  lading  mrity  for  an 

advance,  by  a  necessary  implication  which  cannot  be  disproved,  ; 
the  lega]  property  in  the  goods  uamed  in  the  bill  of  lading  to  the 
indorsee  with  an  equity  in  the  indorser,  the  borrower  to  redeem  the 
bill  of  lading   by  payment,  01  to  receive  the   balance,  if  any,  on  a 
sale  ?"  L3  Q.  B.  D.  L61. 

Field,  J.,  had  held,  and  Bowen,  L.  J.,  agreed  with   him,  that  it 
might  so  operate,  if  so  intended  by  the  parties  at  the  time,  but  did 
not  so  operate  if  it  was  intended  to  be  no   more  than  a  p] 
distinguished  from  a  mortgage. 

1  do  not  understand  that  any  one  of  the  Judges   below  disputed 
that  if  it  was  a  question  of   intention  depending  on  the  evidi 
the  finding  of  Field,  J.,  was  right  ;  but  the  majority  in  the  Court  of 
Appeal   proceeded  on  the  principles  laid  down  by  Brett,  L  J.,  in 
Glyn   v.  East  and  West   India   Dock    Company.     In  that  case  the 
terms  on  which  the  bill  of  lading  was  delivered    to  Glyn  & 
were  reduced  to  writing,  and  the  question  therefore  whether  it  was 
intended  to  deliver  it  by  way  of  pledge  only,  or  by  way  of  a  mort- 
gage,  depended   on    the   construction    of   that    writing.     Whether 
Brett,  L.  J.,  thought  that  on  the  construction  of  the  written  in 
ment  it  was  intended  to  beam  I   do  not   know;   I  do  not 

think  he  proceeded  on  that  ground.     He  said  it  was  am  irt- 
[*  98]    gage,  *  and  that  the  effect  of  the  statute  18  &  19  Vict.  c.  1 1 1 
was  to  transfer  the  right  to  sue  and  the  liability  to  be  surd 
to  Glyn  &  Co. 

Lord  Bramwell,  then    Bramwell,    L.   J.,  was    of   an   opp< 
opinion  on  both  points.     He  thought  that  Glyn  &  Co.  had  a  special 
property  and  a  right  of  possession,  and  no  more. 

In  the  House  of  Lords  I  said,  "  I  do  not  think  it  necessary  to  ex- 
press any  opinion,  on  a  question  much  discussed  by  Brett,  L  -t..  I 
moan  whether  the  property  which  the  banker-  were  to  have  was  the 
whole  legal  property  in  the  goods,  Cottam  &  Co.'s  interest  being 
equitable  only,  or  whether  the  bankers  were  only  to  have  a  special 
property  as  pawnees,  Cottam  &  Co.  having  the  legal  general  property. 
Either  way  the  bankers  had  a  legal  property,  and  at  law  the  right 
to  the  possession  subject  to  the  shipowner's  lien,  and  were  entitled 
to  maintain  an  action  against  any  one  who,  without  justification  or 
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legal  excuse,  deprived  them  of  that  right."  All  the  noble  and 
learned  Lords  agreed  in  this.  I  think  therefore  the  decision  of  this 
House  is  a  strong  authority  in  support  of  the  position  which  I  have 
before  advanced,  that  the  rights  of  a  mortgagee  having  taken  a  bill 
of  lading,  and  the  rights  of  a  pawnee  having  taken  a  bill  of  lading, 
are  in  substance  the  same. 

I  did  nut  think  it  necessary  to  point  out  that  the  question  which 
the  ilouse  in  Glyn  v.  East  and  West  Lull"  Dock  Company,  had  to 
deci  le,  and  did  decide,  would  have  been  just  the  same  if  18  &  19 
Vicl  c.  Ill  had  neveT  been  passed  or  had  been  repealed,  and  conse- 
que?.tly  that  it  was  unneci  ssary  to  express  any  opinion  on  the  con- 
struction of  that  Art,  but  it  obviously  was  so. 

L^fore  proceeding  further  I  wish  to  point  out  what  in  my 
opinion  is  a  great  misapprehension  as  to  the  effect  of  the  decision 
of  this  Hon-;,'  in  Lickbarrow  v.  Mason,  G  Bast,  20  n..  and  as  to  the 
weight  to  be  given  to  tin-  opinion  of  BULLER,  -I..  delivered  in  this 
House  and  reported  in  a  note  to  6  East 

I  have  already  -aid  that  in  this  case  there  i-  no  gale,  no  vendor, 
and  no  v.  ndee,  and  no  stoppage  in  transitu  so  that  this  misappre- 
hension, as  I  think  it  is,  is  not  so  material  as  it  might  be  in  some 
othir  casi 

*•  A  demurrer  on  evidence,  as  ispointedoul  by  Eyre,C.  J.,  [*99] 
in  delivering  the  unanimous  opinion  of  the  Judges  in 
CHbson  v.  Hunter,  2  11.  Bl.  205,  206,  not  Gibson  v.  Minet,  as  is  by 
mistake  said  in  the  not.-  in  6  East,  though  not  familiar  in  practice, 
was  a  proceeding  known  to  tin-  law.  He  explains  it,  and  states  his 
very  confident  ex] tations  (which  have  been  justified  by  tie- 
result)  that  no  demurrer  on  evidence  would  again  be  brought 
before  tie-    lion--. 

It  may  be  well  to  point  out  the  dates.  The  demurrer  to  evidence 
in  Lickbarrow  v.  Mason  was  in  1787.  Tin-  only  case  of  a  demurrer 
on  evidence  in  what  were  then  recent  times,  was  Cocksedge  \.  F<ni- 
shawe,!  Doug.  1 1  x,  134,  on  which  judgment  had  been  given  in 
this  House  in  1783.  Neither  in  the  King's  Bench  nor  in  the 
Exchequer  Chamber  was  any  question  raised  in  Lickbarrow  v. 
Mason,  as  to  the  mode  in  which  the  questions  discussed  were 
raised.  Tn  1700  the  writ  of  error  from  the  decision  of  the  Ex- 
chequer Chamber  was  brought  before  the  House  of  Lords.  The 
law  peers  at  that  time  were  Lord  Thurlow,  Lord  LOUGHBOROUGH, 
and  I/jrd   Kenyon.     When  it  was  argued  does  not  appear,  but  it 
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was  argued,  and  the  same  question  as  bad  been  asked  of  the  Ju< 
in   Gocksedgew.  Fanshawe  was  a  ked  of  the  Judges,     Six  .In 
(including   all    the  survivors   of   those    who   had   joined  in   Lord 
Loughborough's  judgment  in  the  Exchequer  Chambei  red 

in  favour  of  the  respondent.  The  three  Judges  who  had  given 
judgment  in  the  King's  Bench  answered  in  favoui  of  the  appellant. 
This  Bouse  delayed  giving  its  opinion  till  L793.  In  the  meantime, 
in  1791,  there  was  a  demurrer  to  evidence  in  Gibson  \.  Hunter 
which  was  brought  before  this  House  The  case  in  this  Hoi 
reported,  2  II.  HI.  L87.  On  tin-  7th  of  February,  17!'."..  this  I! 
gave  judgment,  awarding  a  venire  de  novo  One  week  afterwards, 
on  tin-  L4th  of  February,  L793,  this  House  delivered  judgment  in 
the  long  pending  case  of  Lickbarrow  v.  Mason,  awarding  in  that 
case  also  a  venire  de  nor,,.  Lord  Loughborough  \\;t-  himself  at 
that  time  Lord  ( Ihancellor. 

I  should  have  thought,  if  anything  was  clear,  it  was  that  this 
House  <  1  i » 1  not  decide  anything,  except  that  <>w  that 
[*  100]  demurrer  to  *  the  evidence  no  judgment  could  be  given; 
certainly  the  last  conclusion  that  I  should  draw  is  that 
stated  by  Field,  J.,  that  tin'  House  in  which  Lord  Loughborough 
was  Chancellor  decided  "presumably"  on  tin-  opinion  delivered  by 
Buuer,  J.,  against  the  judgment  of  Lord  Loughborough,  which 
six  Judges  to  three  had  thought  right  Neither  can  I  at  all  i 
in  ohe  opinion  expressed  by  Field,  J.,  that  the  opinion  uf  Buller, 
J.,  lias  always  been  taken  as  the  law,  and  been  adopted  and  fol- 
lowed as  the  law  up  to  the  present  day.  It  never  was  published 
till  L805  in  a  note  to  6  East,  20.  I  have  for  many  years  been  of 
opinion  and  still  remain  of  opinion,  that  much  of  what  Buller,  J., 
expresses  in  that  opinion  as  to  stoppage  in  transitu  was  peculiar  to 
himself,  and  was  never  adopted  by  any  other  Judge,  and  is  not  1  iw 
at  the  present  day.  But  it  is  not  necessary  to  pursue  the  subject 
further,  as  I  agree  with  BOWEN,  L.  J.,  that  neither  the  statement  of 
the  custom  of  merchants  in  the  special  verdict  in  Lickbarrow  v. 
M<' son,  nor  the  opinion  of  Bullf.k,  J.,  justifies  the  inference  that 
the  indorsement  of  a  bill  of  lading  for  a  valuable  consideration 
must  pass  the  entire  legal  property,  whatever  was  the  intention  of 
the  parties. 

In  Liclcbarrov  v.  Mason,  Turing  was  an  unpaid  vendor  to 
Freeman.  He  had  indorsed  the  bill  of  lading  to  Freeman,  and 
had  not  therefore  any  right,  except  that  of    stopping    the    goods 
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whilst  in  transitu  if  Freeman  became  insolvent  without  having 
paid  for  the  goods,  and  that  right  he  had,  though  the  indorsed 
hill  of  lading  had  been  sent  on  to  the  vendee,  so  long  as  that  bill  of 
lading  remained  in  the  vendee's  hands.  But  before  any  such 
stoppage  Freeman,  for  valuable  consideration,  indorsed  the  bill 
of  lading  to  Iickbarrow,  who.  whether  as  mortgagee  or  pledgee, 
luul  a  legal  property  accompanied  by  a  right  of  possession.  The 
point  which  1  understand  to  have  been  derided  in  Zickbarrow  v. 
Mason  was,  that  on  the  transfer  of  the  bill  of  lading  to  Iickbarrow 
the  goods  ceased  to  be  in  transitu,  the  shipowner  from  that  time 
no  longer  holding  them  as  a  middleman  to  carry  the  goods  from 
the  unpaid  vendor,  Turing,  to  Freeman  his  vendee,  hut  holding 
them  as  agent  for  Lickbarrow.  it  was  held,  first  in  /.'»  West- 
zinthus  and  then  in  Spalding  v.  Buding,  that  where  *  the  [*  101] 
transitu*  was  thus  put  an  end  to  by  what  was  in  reality 
only  a  pledge,  tin-  stoppage  might  he  made  available  in  equity 
so  far  as  the  rights  of  the  pledgee  did  not  extend.  1  thought, 
and  still  think,  that  tie-  reason  why  tie'  stoppage  could  not  be 
made  available  at  law  was  because  tin'  shipowner  no  longer  held 
the  good-  a-  .i  middleman,  as  tie-  transferee  of  the  hill  of  lading 
for  valuable  consideration  and  bond  fidi  so  as  t"  give  him  a 
security  whether  by  way  of  mortgage  or  by  way  of  pledge,  had  a 
legal  property  in  tie-  goods  which  he  could  enforce  as  against 
the  shipowner.  Such  being  my  view  of  the  law,  whether  it  was 
right  or  wrong,  1  expressed  myself  accordingly  in   Kemp  v.   Folk 

LS    tO    show    that    I    thought    so;   but    there  was    nothing  in    that 

case  to  call  for   a  decision   on   the  point   now  before  this   House. 

In  Newsom  v.  Thornton   Lord   Ellenborough  says:  "I  should 

be  very  sorry  if  anything  fell  from  the  Court  which  weakened  the 

authority  of  Lickbarrow  v.  M"  on  as  to  the  right  of  a  vendee  to 

pass  the  property  of  g Is  in  transitu  by  indorsement  of  the  bill 

of  lading  to  ;i  bond  fide  holder  for  a  valuable  consideration  and 
without  notice.  For  as  bo  Wright  v.  Campbell,  4  Burr  2047,  though 
that  was  the  case  of  an  indorsement  of  a  factor,  it  was  an  outright 
Eminent  of  the  property  for  value.  Scott,  the  indorsee,  was  to 
sell  the  goods  and  indemnify  himself  out  of  the  produce  the 
. i mount  of  the  debt  for  which  he  had  made  himself  answerable. 
The  factor,  at  least,  purported  to  make  a  sale  of  the  goods  trans- 
ferred by  the  bill  of  lading,  and  not  a  pledge.  Now  this  was  a 
direct  pledge  of  tie-  bill  of  lading,  and  not  intended  by  the  parties 
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as  a  sale.  A  bill  of  lading,  indeed,  shall  pass  the  property  upon 
a  bond  fide  indorsement  and  delivery  where  it  is  intended  so  to 
operate,  in  the  same  manner  as  a  direet  delivery  of  the  goods 
Lhcinselves  would  do  if  so  intended.  But  it  cannot  operate 
further." 

Lawrence,  J.,  at  page  43,  says,  speaking  of  Lickbarrow  v. 
Mason,  "  All  that  that  case  seems  to  have  decided  is,  that 
where  the  property  in  the  goods  passed  to  a  vendee,  subject  only 
to  be  devested  by  the  vendor's  right  to  stop  them  while  in 
[*  102]  transitu,  *  such  right  must  be  exercised,  if  at  all,  before 
the  vendee  has  parted  with  the  property  to  another  for  a 
valuable  consideration  and  bona  fide,  and  by  indorsement  of  the  bill 
of  lading  given  him  a  right  to  recover  them."  And  Le  Blanc,  J., 
says  that  what  they  then  determine  "  will  not  break  in  at  all  on 
the  doctrine  of  Lickbarrow  v.  Mason  that  the  indorsement  of  a  bill 
of  lading  upon  the  sale  of  the  goods  will  pass  the  property  to  a 
bond  fide  indorsee,  the  property  being  intended  to  pas's  by  such 
indorsement." 

In  Glyn  v.  East  and  West  India  Bock  Co.,  Brett,  L.  J.,  says 
(speaking  of  an  opinion  of  YVilles,  J.),  "  To  say  that  an  indorse- 
ment of  a  bill  of  lading  for  an  advance  is  only  a  pledge,  seems  to 
me  to  be  inconsistent  with  what  has  always  been  considered  to  be 
the  result  of  Lickbarrow  v.  Mason,  namely,  that  such  an  indorse- 
ment passes  the  legal  property,"  by  which  I  understand  him  to 
mean  the  whole  legal  property.  But  neither  in  that  case  nor  in 
the  case  now  at  bar  does  he  refer  to  any  authority  to  that  effect. 
Expressions  used  by  Judges  have  been  cited  which,  I  think,  only 
show  that  they  did  not  carefully  consider  their  language,  where 
no  question  of  the  kind  before  us  was  under  discussion.  And,  as 
far  as  I  know,  there  is  no  decision  subsequent  to  Lickbarrov)  v. 
Mason  which  proceeds  on  such  a  ground,  whilst  Newsom  v. 
Thornton  proceeds  expressly  on  the  ground  that  the  indorsement 
of  a  bill  of  lading,  when  intended  to  be  a  pledge  only,  is  not 
valid  if  made  by  one  who  has  no  authority  to  make  a  pledge.  I 
do  not  know  that  I  am  justified  in  saying  that  it  is  a  decision 
that,  if  it  was  made  by  one  who  had  authority  to  make  a  pledge,  it 
would  be  good  as  such,  though  I  think  that  appears  to  have  been 
Lord  Ellenborough's  opinion,  and  I  do  not  think  any  authority 
was  cited  on  the  argument  at  the  bar  to  show  that  such  is  not 
the  law.     No  case  was  cited  at  the  bar,  nor  am  I  aware  of  any  in 


R.  C.  VOL.  IV.]       SECT.  II.  —  AS   AN    INSTRUMENT    OF    PROPERTY.  785 

No.  9.  —  SeweU  v.  Burdick,  10  App.  Cas.  102.  103. 

which  it  has  been  held  that  a  transfer  of  the  bill  of  lading  for 
value  necessarily,  whatever  might  be  the  intention,  passed  the 
whole  legal  property.  The  Master  of  the  Rolls  says:  "If  the 
general  understanding  of  merchants  had  not  been  in  accordance 
with  the  verdict  of  the  jury  in  Lickbarrow  v.  Mason,  accepted  in  its 
largest  sense,  there  would,  one  would  think,  have  been  cases 
*  in  the  books  raising  the  question."  13  Q.  B.  I).  162.  With  [*  103] 
submission  to  the  Master  of  the  Rolls,  I  think  no  weight 
can  be  given  to  this  absence  of  authority  until  it  is  shown  that  there 
have  been  cases  in  which  it  became  material  to  consider  whether  an 
indorsement  intended  to  be  and  operating  as  a  pledge  at  law  had  a 
less  effect  than  an  indorsement  operating  against  the  intention  as  a 
mortgage.  I  have  already  given  my  reasons  for  thinking  that  in  sub- 
stance the  rights  would  be  the  same.  Without,  therefore,  deciding 
the  question  whether  a  mortgage  would  render  the  mortgagee  liable 
under  18  &  19  Vict.  c.  Ill,  I  decide  that,  mainly  for  the  reasons 
given  by  Bowen,  L.  J.,  this  transfer  did  not  operate  as  a  mortgage. 

I  therefore  am  dearly  of  opinion  that  the  order  made  by  the 
Court  of  Appeal  should  be  reversed  with  costs,  and  the  judgment 
of  Field,  J.,  restored. 

Lord  Bkamwkll:  — 

My  Lords,  I  concur.  This  action  would  not  have  been  maintain- 
able at  common  law.  Is  it  maintainable  under  18 &  10  Vict.  c.  Ill  ' 
That  depends  upon  whether  the  appellants  are  indorsees  of  the 
bill  of  lading  "  to  whom  the  property  in  the  goods  therein  men- 
tioned has  passed  upon  or  by  reason  of  such  indorsement."  Tt  is 
found  as  a  fact,  and  rightly  found,  as  is  admitted,  that  all  that  was 
intended  in  the  transaction  was  a  pledge.  This  would  give  the  appel- 
lants a  property,  but,  as  put  by  Bowen,  L.  J.,  not  "the  "  property. 
As  I  understand  the  Master  of  the  Rolls,  if  this  could  be,  then 
the  appellants  are  right ;  but  he  thinks  it  could  not  be,  —  that 
Lickbarrow  v.  Mason,  or  rather  the  opinion  of  BuLLER,  J.,  shows 
that  when  a  bill  of  lading  is  indorsed  to  give  any  title  to  the 
transferee  the  entire  property  is  passed,  and  that  in  such  a  case 
as  this  nothing  but  an  equitable  right  to  redeem  remains  in  the 
transferor.  It  is  for  those  who  assert  this  to  prove  it.  I  cannot 
prove  the  negative  that  it  is  not  so-;  and  logically  and  reasonably  T 
might  content  myself  with  saying  that  it  is  not  proved  to  me  ;  that 
I  see  no  reason  and  no  authority  in  support  of  it.  But  I  go  further ; 
I  think  that  authority  and  reason  are  against  it.  The  cases  do  not, 
VOL.  iv.  —  50 
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[*  104]   In  my  opinion,  justify  the  *  contention.     [  will  not  dis< 

or  examine  them  in  detail;  that  has  been  done  by  the 
Lord  Chancellor.  1  understand  bie  conclusion  to  be  thai  the 
one  of  learned  Judges  which  have  been  relied  upon  should 
ill  and  interpreted  ecundum  subjectam  materiam.  I  i  In 
no  case  has  the  pr<  jenl  matter  been  undei  consideration.  A 
the  reason  and  principle  which  Bhould  govern,  I  ask  why  should 
the  transfer  of  the  bill  of  lading  have  a  greater  i  Bfi  t  contrary  to  the 
parties'  intention,  than  the  handing  ovei  of  the  chattels  them- 
selves? They  could  1"'  pledged  if  on  Bhore,  bu(  being  at  sea  n<> 
actual  delivery,  which  is  necessan  to  a  common-law  pledge,  can 
take  place  There  can,  however,  be  a  symbolical  deliver)  by  U 
ferring  the  Mil  <>f  lading.     Why  should  the  effect  be  different  \ 

Then  consider  the  inconvenience  of  holding  that  the  pledgor  has 
only  an  equitable  right:  that  he  maj  repay  the  loan  at  the  day 
appointed,  but  thereby  acquire  n<-  legal  title  to  I  >o  of 

the  goods;  that  the  pledgee  may  sell  and  pass  the  entire  pro] 
to  one  not  having  notice  of  the  equitable  title  Consider  what 
difficulties  would  !"■  put  mi  those  who  lend  <>n  Buch  securities  it 
this  action  was  maintainable.  The  banker  who  lent  monej  una 
bill  (if  lading  for  goods  which  arrived  in  specie,  but  damaged  by 
]>•  .-ils  of  the  is  to  be  worthless,  might  I"-'-  the  money  lent 

an. I  the  freight.     Another  consequence  would  !><•  that  the  ti 
lev  e  of  the  bill  of  lading,  though  only  inl  mount  of 

th     loan  on  it.  would  be  the  person  to  bring  actions  on  the  con- 
tra't  to  carry.     It  is  true  that  unless  he  can  do  bo  in  all 
can  in  nun.-,  even  where  his  interest  is  to  the  extent  of  the  full 
value  of  the  goods.     Either  this  was  not  thought  of  by  th     L  s 
lature,  or,  if  it  was,  they  thought  that  no  case  could  1"'  included 
unless  all  were,  and  that  it  was  better  to  include  nunc  than  all.     It 
is  to  be  observed  that  the  statute  in  its  preamble  says  that  by  in- 
dorsement the  property  "may"  pass.     It  is  to  be  remembered 
as  pointed  out  by  my  Lord  Chancellor,  that  this  law  bears  upon 
foveigners  out  of  the  kingdom. 

T  am  the  more  surprised  at  this  contention  on  the  part  of  the 
Master  of  the  Rolls,  as  he  has  always  so  ably  and  powerfully 
contended  that  mercantile  laws,  contracts,  and  us  »es  sb 

free  as  possible  from  technicality.     I  am  of  opinion  that 
[*  105]    the  appeal  *  should  be  allowed.     I  cannot  truly  say  that  I 
have  anv  doubt  on  the  matter. 
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I  take  this  opportunity  of  saying  that  I   think  there  is  some 
curacy  of  expression  in  the  statute.     It  recites  that,  "  by  the 
en  of  merchants,  a  bill  of  lading  being   transferable   by   hi- 
nt   the   property  in  the   goods   may   thereby  pass  to  the 
indorsee."     Now,  the  truth  is  that  the  property  does  aot  pass  by 
ment,  but  by  the  contract  in  pursuance  of  which  the  in- 
-  unent  is  ma  I  t  is  sold,  the  property  would 

pass  to  the  vendee,  even  though  the  bill  of  lading  was  not  indorsed, 
oot  say  that  the  vendor  might  not  retain  a  lien,  nor  that  the 
non-indorsement  and  non-handing  over  of  the  bill  of  lading  would 

doI  I    ■• rtain  othei  •  onsequi  □  es      My  concern  is  to  -how  that 

the  property  passes  by  the  contract  So  it'  the  contract  was  one  of 
irity, —  what  would  be  a  pledge  if  the  property  was  handed 
over,  -a  contract  of  hypothecation,  the  property  would  be  bound 
by  the  contract,  at  least  as  to  all  who  had  notice  of  it,  though  the 
bill  of  lading  was  oot  handed  01  • 

There  is,  I  think,  anothei  inaccuracy  in  the  statute,  which,  in- 
deed, is  universal.  It  speaks  of  the  contract  contained  in  the  bill 
of  lading.  To  my  mind  there  is  qo  contract  in  it.  It  is  a  receipt 
for  the  goods,  stating  the  terms  on  which  they  were  delivered  to 
and  received  by  the  ship,  and  thi  i  :cellent  evidence  of  those 

terms,  but  it  is  not  a  contract  That  has  been  made  before  the 
bill  of  lading  was  given.  Take,  for  instance,  goods  shipped  under 
a  charter-party,  and  a  bill  of  lading  differing  from  the  charter- 
party;  as  between  shipowner  and  shipper  at  least  the  charter-party 
i-  binding.     GUd  I  Allen,  12  C.  B.  202 

These  distinctions  are  of  a  verbal  character,  ami  not  perhaps  of 
much  consequence  ;  but  I  am  Btrongly  of  opinion  that  precision  of 
expression  is  very  desirable,  and  had  it  existed  in  such 
the  present  there  would  not  have  been  the  contradictory  opinions 
which  have  been  given. 

I    »rd    FlTZt  rERALD  :  — 

My  Loi  Fiei  i'.  J.,  in  the  Court  below,  came  to  the  conclusion 
that  the  transaction   under  in  bion  was  intended  by 

the  *  parties  to  operate  as  a  pledge  only.    There  can  1"'  no   [*  106] 
douht  that  the  inference  thus  drawn  bv  the  learned  Judee 
was  correct  in  fact.     1-        ms  to  follow  that  the  pledgees  acquired 

ecial  property  in  the  goods  with  a  right  to  take  actual   pos 
sion,  should  it  be  □  try  to  do  so  for  their  protection  or  for  the 

realisation  of  their  security.     They  acquired  qo  more,  and  subject 
thereto  the  general  property  remained  in  tin-  pledgor 
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I  am  of  opinion  that  tin'  delivery  of  the  indorsed  bill  of  lading 
to  the  defendanl                        foi  then  advance  did  not  by  n< 
■  u\  implication  transfer  the  property  in  the  g Is  to  the  defend- 
ants.    They  were  not,  therefore,  "ind  ill  of  ladin 
whom  the  property  in  tl                                        >n  of  the  ind* 
ment,"  bo  as  to  make  them  without   more  "subject  t<>  the  Bame 

liabilities  in  respect  of  Buch  g Is  as  if  the  contract  contained  in 

the  bill  of  Lading  had  been  made  with  them." 

The  judgments  which  have  been  just  delivered  are  bo  verj  full, 
and  so  ahle  and  satisfactory,  that  it  would  be  mere  affectation  <>n 
my  part  to  attempt  to  do  more  than  express  my  concurrence. 

Order  appealed  from  reversed.     Order  of  Field,  J 
restored.     Respondent  to  pay  tfu  costs  in  the  ' 
below  and  in  f;-     House,     i  ■  nitted  to  the 

n's  Bench   Division. 
Lords  Journals,  5th  I  >e<  embex   1 

ENGLISH    NOTES 

The  former  of  the  principal  cases,  Lickbarrow  \.  Mason,  has  pla 

too  important  a  part  in  the  education  of  tin mmercial  lawyer,  i"  be 

altogether  omitted  in  a  selection  of  "ruling  cases."     But,  for  modern 
purposes,  the  short  summary  above  given,  appears  sufficient.      I 
forth  the  various  judgments   at    length  would  be  bewildering  to  the 
student,  and  possibly  misleading  t"  a  practitioner  not  specially 
versant  with  commercial  law.      In  the  result,  the  judges  >•!'  th    K 
Bench  appear  to  have  been  right   in  their  decision ;   but  their  reae 
both   as   stated   in   their  own  Court   and  a-   elaborately  set   forth   1  > \ 
Buller,  J.   in  advising  the  House  ol   Lords,  involve  a  serious  misap- 
prehension of  the  nature  of  bills  of  lading,  by  treating  them,  in  ■ 
as  negotiable   instruments.     The  judgment  of    Lord   Loi  ghborough 
delivered  in  the  Exchequer  Chamber  is.  on  the  other  hand,  instru 
on  some  points  as  to  the  nature  of  bills  of  lading,  but  comes  to  a  con- 
clusion which   is  wrong  in  fact,  owing  to  the  absence  of   information 
upon  the  custom  which  was  found  by  the  special  verdict  on  the  second 
trial.     The  House  of  Lords,  as  Lord  Bla<  kburn  .-hows  in  Sewell  v. 
Burdick,   p.  773  et  seq.,  ante,  decided  nothing  except  a  now  oba 
question  of  procedure.     The  special  verdict  (p.  758,  ante)  is  all  tl. 
now  of  real   importance   in   the  case.      Taken  with   the  correction  sup- 
plied by  Sewell  v.   Burdick,   it  is  still   the  ruling   authority  on  this 
branch  of  law. 

It  will  be  seen  that  in  the  above  case  of  Si  well  v.  Burdick,  reference 
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is  made  to  some  of  fcbe  judgments  in  Glyn  v.  East  <nt>/  West  India 
The  question  had  been  there  discussed  (and  opinions  divided 
upon  it),  whether  the  right  by  way  of  security  held  by  an  indorser  of 
a  ltill  of  lading  was  a  mortgage  or  a  pledge.  Upon  this  ]>«>int.  if  it  lias 
any  importance,  the  case  i  :    S  v.  Burdick  seems  an  authority  for 

saying  that  prima  the  indorsement,  when  intended 

merely  to  o-ity,  confers  a  special  property,  or  right    in  the 

nature  of  a  pledg ily.     The  cas  '    \yn  v.  East  <'/,■■/  West  India 

Dock  C».y  in  which  some  other  important  pom:-  osidered  ami 

led,  will  be  found  full  !i  a-  itself  a  ruling  case,    No.  li', 

p.818,  infra  i.  52  I.  J.  Q.  I'..  L46,   17  I..  T.309). 

In  regard  to  the  latter  part  of  the  rule  a-  to  the  effect  of  the  Bills  of 
Lading  Ac*,  it    i>  to  b  that  if  the  holder,  although  lie  i-  an 

_  nee  by  way  of  security  only,  of  the  lull  of  lading  has  demanded 
and  obtained  possession  of  the  g  >ods,  it  becomes  immaterial  whether  he 
has  the  "property  "  within  the  meaning  of  the  Act;  for  the  demanding 

and  taking  of  the  lie  master  by  the  assign* f  the  bill   of 

lading  i>  evidence  of  a   d<  I   on  the  part  of  tl  ajnee  with 

the  shipowner  to  paj  the  freight  and  perform  the  stipulations  of  the 
bill  of  lading.  Cock  v.  Taylor  (1811),  13  East,  399,  2  Camp.  587,  12 
I;,  l:.  378;   Allen  v.  <  583),  11  Q.    B.    I ».  782,  52  I..  J.  Q.  B. 

18  I.   T.  '.'1 1. 

AMERI4  AN    NO!  I  S 

/  '«/  ■'!  in  this  country.     Benjamin  on 

j  (Oth  Am. ed.t  Bennett's  l  I'.  -  1^7.     ••  I 

are  numei  l»oth  in    Knglaud   and   Aim  the   effect    that 

when  goods  an  d  by  the  vendor  to  the  vendee,  under  bills  of  lading 

in  the  usual  form,  as  in  tlii-  case,  un  attempt  bj  the  vendor  to  stop  the  § 

i  will  be  unavailing  _ : i * -. -  of  the  l>ill  of  lading,  who 

took   u   in   good  faith,  for  a  valuable  consideration,  in  the   usual  course  of 

The  leading  case  on  tin-,  point  is 

i  1!    03,  the  authority  of  which  has  1 n  almost 

universally  ed  in  by  the  courts  and  text-writers  in  this  country  and 

in  England.  There  being  little  or  no  conflict  in  the  authorities  on  the  point 
adjudicated  in  thai  case,  it  would  i  to  recapitulate  them  here."    .V,  «•- 

halls.  Cent.  Vac.  R.  Co., 5]  California,  343:  21  Am.  Rep.  713.     (In thai  case 

■  l  the  bill  was  held  to  operate  in  spite  of  a  pre- 
vious notice  to  the  carrii  orth  v.Napier, 
(New  Yorl                   \.n\    I'               I     andler  v.  Fultou,  10  Texas.  2; 
arrow  v.  Mason.     Mr.  Benin  |  note,  Ben- 
jamin on  Sales,  p.  -                          terican  law  entirely  accepts  the  doctrine  of 
"i.  and  the  cas             I   not   l»-  cited."     Mr.  Daniel  Bays 
ij  Negotiable  Instrument  .  §  1 T-  i'  ► )  -  i  i  ■  i  -  decision  "  may  now  !»■  regarded  as 
I          r r  1 . -.  1  law       I                                  i     i ted  States."    >      Becker  v.  Hallaar- 
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ten,  86  Nen  York,  1 » "«T  ,   Emery  v.  Irving  A  ()  BO;  ID 

Am.  Rep.  299 ;    McDonald  \     W  /  '  / 

< ',,  ,  KU  United  Sta  \       I  >• 

601. 

[1  the  original  purchase  \s .i ^  fraudulent,  I  •!<• 

[eated  by  1  '  'I"'  bill  I"  fore  thi 

\ .  /■, ,      .  !<;  N". -\\  York,  826     /'•  P 

78  Am.  Dei  .  884     PoUard  \  I 


No.   LO       II  \-K         -'"II 

The  valuable  consideration  given  by  the  bon&fidi  trans- 
[(  ree  of  a  Bill  of  Lading,  in  order  to  entitle  him  to  d< 
the  righl  of  stoppage  in  transitu,  need  not  be  a  new  con- 
sideration given  ;n  the  time  of  the  indoi  ;  nor  is  it 
necessary  thai  the  value  is  given  on  the  faith  of  the  docu- 
ments. The  consideration  ma}  be  a  pre-existing  debt  due 
}>\  the  transferor  to  the  trans  or  a  pre-existing  obli- 
ation  by  the  former  to  the  lai                  i  insfer  it. 

Leask  v.  Scott. 

•_>  Q    1",    1'      ■•       -  •  J    Q    !'•      "  '      25  W 

BUI  of  Lading.       Bona  (We  Value.  — 

Interpleader  to  trj  the  title  as  between  plaintiff  and  defendant,  b 
of  nuts. 

Plaintiff  had  lent  a  sum  of  money  up 
him  cover.     In  fulfilment  of  this  prom  sideration, 

the  borrower  afterwards  handed  to  plaintiff  indorsed  bills  of  ladh 
nuts. 

Subsequently,  on  the  borrower  becoming  insolvent,  the  defendant,  an  un- 
paid vendor,  stopped  the  nuts  rita. 

Held  that,  the  transaction  with  the  plaintiff,  being  bond  fide,  defeated  the 
defendant's  right  to  stop  the  goods. 

[376]       Interpleadei   action   to  try  the  right   of   the   plaintiff  as 
against  the  defendants  to  10 
At  the  trial  before  Field,  J.,  at  the  London  Michaelmas  sitti 
1876,  the  following  facts  appeared  in  evidence:     On  the  22nd  of 
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ember,   1  en,  Stutchbury,    &    Ca,   fruit   merchants   in 

London,  fendants  a  shipment  of  nuts 

from  Naples  I  I.  mdon  by  the  Trinidad,  "  reimbursement  as 
usual,"  which  whs  by  acceptance  at  three  months  on  delivery  of 

ihipping  documents.     Ob  Saturday,  tin-  1-t  of  January,   I 
being  prompt  day,  ( teen  a  ( '<<■.  being  already  indebted  t<>  the  plain- 
tiff, their  fruit  broker,  in  between  £10, and  £ll,000,Mr.  Geen 

applied  t<>  him  for  a  further  advance  of  £2000.  The  plaintiff 
Baid,  "You  may  have  ;;.  '"it  you  must  first  cover  u\<  your  ac- 
counl  id  that  he  would  give  him  cover,  and  the 

•  plaintiff's  cashier    it  once  handed  to  Geen  a  cheque  for   [* 

0.     <)n  Tuesday,  the  Ith  of  January,  the  hill  of  lad- 
ing, dated  the  29th  of  December,  1875,  indorsed  b)   defendants  in 
blank   the  nut-  being  made  deliverable  i"  thru-  order),  was  banded 
by  their  agent   t->  Geen  &  Co.,  and  they  at  once  accepted  a   draft 
f<»r  the   price,  and  "ii  the   uext   daj    <  reen  a   I 

handed  t<>  the  plaintiff  tin-  hill  of  lading  ami  other  similar  docu- 
ments t'>  the  value  of  about   £5000,  in  performance  of  their  prom- 
ire  the  plaintiff  cover.     On  Saturday,  the 
8th  <>f  January,  Geen  &  Co.  stopped  payment.     Tin'   Trinidad  ar- 
i  off  Liverpool  on  the  3rd  of   February,  and   the   defendants 
top  the   nut-  tin-  plaintiff  claiming  them 

under  the  hill  of  lading.     The  nut-  were  landed,  warehoused,  ami 
th«-  price  being  held  to  abide  tin-  result  "f  this  interpleader 
action. 

In  answer  to  questions  by  the  Judge,  the  jury  found   that   the 

plaintiff  received  the  hill  ..f  lading  honestly  ami  fairly  ;  that  valu- 

able   consideration    was   given  on  tin-   understanding  of   security 

.  given  .  ami  that  tin-  security  given  cure  the  £2000, 

and  also  the  old  account 

'I'h'-   lear 1  Judge,  after  argument,  directed   judgment    to   be 

entered  for  the  defendants,  being  of  opinion  thai   tin-  facts  of  the 
brought   it    within  the  principle  of  Rodget  \.   Comptoir 

i        .  I.   I;    ■_■  p.  C.  393;  38  1.  J.  1'  C  30  affirmed  by 
the  decision  of   Chartered  /:<>n/.  ,./'  Tndia^&e.  v.  //•     •        i    I.     R., 
!•    C    501 

April  K.   17      Watkin  Williams,  Q.  C,  moved  to  enter  judgment 

f-.r  tin-  plaintiff.     Geen  &  <'".  became  the  lawful   holders  of  the 

hill   ..f  lading  on  it  being  handed  t->  them  by  the  defendants   in- 

I  in  blank,  and  on  their  acccepting  the  defendants'  draft  at 
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three  months  foi  the  prioe,  and  the  plaint ifl  became  lawful  boldei 
on  it  being  handed  to  him  by  Green  &  Co  And  according  to  the 
findings  of  t  he  jury,  the  plain!  ifl  alu- 

able  consideration  from  the  lawful  holder  <>!  the  bill  <<f  lading, 
and  was,  i  lien  fore    i  ntitled   to  t  the  oi 

vendor.     Th  en  i  he  I 

Lickbarrow\    »/ ■        -  I    I:  I       6  Easl    21   i.  .  1  l:    B 
and  the  distinction 
tion,  was   firsl   taken  in  It  ( 

;iml  is  not  to  be  found  in  any  «.il,  i 

<>i    in  :in\    text  w  ritei  l      irU  n  d  b 

India,  &c.  v.   Il<  before  the  same  tribunal   \\  i 

nises  the   previous  decision,  verj    much 

and  the  facts  of  the  present  i  g  it  within  th  rion 

For,  assuming  that  the  existing  debt  alone  would   u<>t   hi 
sufficient  consideration,  1  •  lid  title  to  the  plain- 

tiff; here  the  handing  o>  er  ol  the  bill 

of  a   binding  I  mail'' mi  the  Satui  rhich 

could  have  been  enforced  1  • « » t  1 1  ol  law  and  equi 

[  Lord    (  lOLERIDGE,  <  '.  J.       Alii  2D 

289  .  3 1    I..  J.  <  'h.  -'  i  authority  the 

contract  would  have  been  decreed  in  equity.] 

M  in  ovei    although    not    ex]  the 

consideration   for  giving  cover  wi  •■   in   not   taking 

proceedings  to  >  e  debt,  and  this  i-  a  continuing 

consideration.     The  distinction,  hi  past  and  pn 

consideration  is  inconsistent  with  all  the  I! 

through  the  judgment  in  R   Ig      v.  I  E 

at  length,  and  referred  to  Currit    v.   -1/        L   EL,  I11    Ex.   15 

3;44L.  J.  Ex.94;  No.  15,"  Bill  of 
priere  v.  Pasley,  2  1  v.   »/       kail,  1"  H.  LC.  191  ; 

33  L  ■'■    Ch.  L93;   M       itein  v.  Bu  i.    R    2C    P.  674;  36  L  J. 

C.   P.  289,  citing   Blackburn  on   Sale,  pp.  ;  M 

L  R.,  1   P. 

R  E.  Webster  (with  him  Murphy,  Q.  the  def 

[The  arguments  for  the  defendante  -  fully  given  in  the  judg- 
ment of  the  Court  that  it  is  unm  cessary  to  repeat  them.] 

W.  Williams.  Q.  ('..  was  heard  in  reply.  nit. 

May  5.     The  judgment  of  the  Court  (Lord  COLERIDGE,  < '.  J, and 
Bramwell  and  Brett,  L.JJ.),  was  delivered  by  — 
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V.MWELL,  L  J.     D  n  tran- 

ding.     They   [*  379] 
fectually  and  rightfully,  unless  the  plain- 
tiff has  obtained  a  title  to  them  which  cannot  1"-  defeated  by  such 
stoppage.     Whether  he   has  is  the  question.     The  facts  are 
and  as  follow                       Co.,  1  osig  ids,  were 
indebted  to  the  plaintiff.     On  Saturday,  the   ls1   of  January, 
applied  to  the  plaintiff  for  a  further  advance,  which  he  agreed  to 
make  on  being  firsl                             &  Co.  promised  him 
r  oi"t  naming  anything  in  particular),  and  the  plaintiff  ad- 
then]  a  further  sum  of   62 tip-  plaintiff  being  content 

with  their  promise.  On  the  following  Tuesday  the  bill  of  lading 
ol  the  goods  in  question,  consigned  by  the  defendants  G  n  & 
1  •:  .    to  the  ;  ■         latter,  who,  on  the  following  day, 

\\  I  it   with  the   plaintiff  in   fulfilment   of  their 

promise  to  cover  him.     v>  Jtion    turns  on   the  quantity    of 

handed  over,  nor  in  any  waj  as  to  the  validity  of  the 
transfer  ;  for  the  jury  on  thi^  have  found  entirely  in  favour  of  the 
plaintiff. 

This  being  so,  the  contend)  d  that   he 

holder  of  the  bill  of  lading  for  valuable  consideration  by  transfer 
from  the  former  lawful   I  id  proprietor  thereof  and  of  the 

goods  mentioned  in  it  This  was  not  denied  by  the  defendants. 
Their  contention  was  that,  though  the  plaintiff  was  such  holder 

1       and  their  assignees,  it  they  had 
me  bankrupt,  "i   anj  one  claiming  through   or  against  them, 
pt  the  defendants,  yet   they,  the  defendants,  had  not  lost  their 
right  to  stop  in  transitu.     That    the  right  of  stoppage  in  trail 
is  available  and  effectual  against  every  one,  except  the  e  of 

a  hill  of  lading  for  valuable  consideration,  and  unless  that  valu- 
able consideration  hail  I  by  means  <>f  the  hill  of  lading  ; 
that,  if  tin-  consideration  were  past,  it  v.  onsidera- 
tion,and  tip-  title  gained  by  it  was  not  such  a  title  a-  would  defeat 
tin-  equit  transitu.  That  such  right  was 
only  defeated  where  th  i  transfer  for  present  consid 
tinu  That  it  v  ;n  Buch  ease,  1 1  iguor,  or 
per  in  transitu,  had  by  parting  with  th"  hill  of  lading  enabled 
th"  consigm                 valuable  consideration  by  means  <>f  it  ;  and 

.  ing  of  the  consideration  by   the 
of  the  hill  of  lading;  but  th.it    that   was   not    bo  where 
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o]  the  *  consideration  I  here    tl  i    <>f    the 

valuable  ration    ■ 

t  he  bill  of  lading,  and  i    n    quentl)  then 
equitable  i  ighl  oi  mid  !»<•  I 

M i.  \\  put  i!  that  the  equitable 

right  of  the  consigno]   should  prevail  a  I  the  equitable 

the  tran  the  l'ill  of  ladiu        B      on  it  I 

to  linn  that   the  title  <>t'  the  transfei  I    h<-  all 

argument   to  what    is   al  ntioned,  \ ;/.    that    1 1 1 « -   equil 

■    of    Btoppage    prevailed  ■!    title  l\ 

i\  ing  the  bill  of  ladii 

ii  by  the  bill  «-;   lading      I  a  «»f 

the  t\\<'  propositions  is  material. 

In    Bupport    of   In-    argument    M r.    \V< 
Comptoir       I  '.    Com  mil 

of   ill"    Privy    Council.     We   think    that 

argument,   and    is   in    point      Then  the 

the  two  but  the  rly  that 

advanced  for  the  defendants  in  th<-  W 

bound  by  it-  authority,  but   we  need  hardly  say  thi  I  lould 

•  any  decision  <>f  that  tribunal  with  the 
rejoice  if  we  could  agree  \\ ith  it.     Bui  nnol       I 

Buch  distinction  l><'t\\'-.  u 
sideration  to  1><-  found  in  the  honk-.     It  is  true  tl  • 
the  other  way;  but  wherever  the  rule  is  Laid  down  it  own 

without  qualification,  viz.,  tli  r  of  a  bill 

valuable  consideration  to  a  I 
of  stopp  2  situ      It  is  true,  no  doubt,  that  opinii 

'in! inn    s  "  but   it    l 

Judge,  no  counsel,  no  wi 

ing  to  lav  down  the  rule  too  widely  by  mentioning  this 

tion,  if  he  thought  it  existed      We  cannot  help  saying  then 

not  only  is  the  case  a  novelty,  but  it  is 

may  be  called  the  silent  authority  of  all  the  pi  a  •'      _ 

writers  who  have  dealt  with    the   subject     M         than    that,  in 

Vertue  v.  Jewell,  4  Camp.  31,  where  Lord  Ellbnborough  goes  out 

of  his  way  that  the  plaintdfl  I  a  trans 

[*  3S1]  for  valuable  *  i  onsideration  so  as  to  defeat  the  right 

page,  he  puts  it.  not  <>n  the  ground  that  tin- 
was  past,  as  was  the  fact,  but  on  the  ground  that  the  ti 
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bad  ootioe  of  the  transferor's  insolvency.     Further,  it  is  noticeable 
that  thi*<  point  does  not  seem  t<>  have  been  mentioned  in  Rodger  \. 

Paris  till  the  reply.     The  cases  cited  ii» 

the  argument  at  the  opening  of  counsel  in  that  case  seem  dire<  ted 

to  the  question  of   I  Still  further,  with  all  respect  be  it 

in  in  tin-  judgment  is  Dot  satisfactory,     li  is 

LR.2P.C  learly  stated  and 

explained  by  Lord  S     I.     sards  in  the  case  of  .;.  \    Dixon, 

3  II    I.  < '.  702, is,  that  the  assign  urity  stands  in  the 

ution  as  the  to  the  equities  arising  upon  it." 

No  doubt     Bat  that  rule  does  not  apply  hen       L  rd  St.  Leonards 

that  in  reference  to  the  title  was  to  a  chose  in 

d  equitable  title  only,  or  dropping  such  an  expression,  a 

right  against  ad  he  held  that  the 

of  that   right  was  in  the  same  situatiou  as  the  assignor. 

v.    Comptoir 
i  title  to  property  in  ownership,  and  to  use 
« In-  old  ex]  _hi. 

li  hold.--  dealing  with  the  -wi'  at  the  reason  of 

the  thing,  inie  conclusion.     All 

)  Mi  Ju  ler,  in  \    Mason, 

appl}  as  the  one   before  us      Practically  such  a 

consideration   m   is  now   under  discussion  has  always  a   present 

tion.     I  be  hand  uf  the  li  the  plaintiff  had 

•  1  "ii   the  day  the   bill  ol  handed  to  him  I 

me,  there  would  have  been  consideration.      Is  it 

!••  Bhould  I-  .'iit  in  lieu  of  that  which, 

whether  it  would  suj  ;al   proceedings,  as  was  contended  by 

the  plaintiff  or  n<  o  doubt  such  an  understanding  that  it'  the 

plaintiff  had  taken  proceeding  I      the  day  aftei 

he   bad  received  the   security,  he   would  have  committed  a  bi 
of  faith?     If  in  tl  the  plaintiff  had  bought  the  goods 

"tit  and  out  and  rt  of  his  debt  with  §the  [*382] 

price,  the  con  m  would  have  sufficed,  if  the  tran 

not   colourable,     li  the  plaintiff  had  said   "  I  cannot 

•   tion  would  be   past  ;  do  it 

with  the  broker  nexl  me  his  cheque,"  that  would 

1  i  introduce  such  niceties  into 

commercial  law?     V  really  always  is  a  present  con- 

H  '  !••!■  whether  specific  per- 
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formance  would  be  decreed   as   to  thi     documenl  \\ :  not 

specified  t<>  the  plaintiff;  but  Minna  /- ■ 

shows  that  a  gem  ral  performance  would  be  decreed  .  and  certainly 

an  acl ion  would   lie  for  not   i  I  hi  refi »re  1  lie 

such  <  "ii  uderat  ion  as   this,  alwaj 

onl  racl  and    o  ia>  ing  himself  from  r  on.     If  <! 

&  Co.,  in  tin-   particulai  case,  had  Baid  that  this  bill  of  lading 
coming  forward,  and  they  would  hand  it  to  the  plaintifl  then  value 
would  have  been  obtained  by  means  of  the  bill  of  lading  .  bo  if 
had  said  generally  that   the)  coming  forward  and 

wmild  deposit  tin  iii  .  and  what  is  the  diffi  en  a  j >i < >n 1 1 -<- 

with  Midi  a  Btatemeilt  and  a  i  without  it  '      In  tin-ana!' 

ids   obtained    undi  udulent    contract    where  the 

vendor  Loses  hie  title   it'  thi 
authority  to  show  thai  a  past  value  is  not  sufficient 

( »n  these  grounds  we  are  uuable  to  concur  in  the  opinion  of  the 
Judicial  <  lommittee  in  H  E 

with  tin-  argument  for  the  defendants  As  to  the  judgment  of  Mi 
Justice  Field,  it  is  enough  to  Bay  that  it  pro<  ceded  wholly  on  that 
case  and  in  deference  to  it 

We   are   ol    opinion    that    judgment    Bhould   1"  and 

entered  For  the  plaintiff. 

Judgnu  nt  lh<  plaii 

l  NGL1SH  NO!  E8 
It  is  curious  thai  ou  so  important  a  point  of  commercial  law  there 
should  be  a  direct  conflict  of  authority  between  the  Judicial  Committee 
of  the  Privy  Council  and  the  Court  of  Appeal.  It  seems  as  if  there 
was  at  preseul  one  law  for  England  and  another  for  the  Colonies.  Nor 
does   it   appear  that   there   is  any  authi  ble  of  reconciling  the 

conflict,  -     unless  the  Judicial  Committee  should  see  tit  in  a  future 
to  review  their  own  decision  by  the  light  of  that  of  the  Court  of  Ap- 
peal.     In  thi<  conflict  of  opinion  the  editor  has  ventured,  in  accordance 
with  an  opinion  expressed  in  a  recent  text-book  (Campbell  on  S;d^ 
ed.  p.  495),  to  prefer  the  authority  of  the  Court  of  Appeal;  and  a^  the 
case  decides  an  important  question  of  law  upon  an  intelligible  prin- 
ciple,  to  select   it   as  a  ruling  case.      Tt  has  been  already  shown  to  be 
in  accordance  with  the  analogy  of  the  cases  upon  Bills  of  Exch 
See  Currie  v.  Misa,  No.  15  of  "Bill  of  Exchange," p.  .".17.  anU  I  Ex.Ch. 
1875,  L.  R.,10  Ex.153,  44  L.  J.  Ex.  94.     Affirmed  in  House  of  I 
but  on  another  ground,  s.  n.  Misa  v.  Currie  (1876),  1  App.  Cas.  "44. 
45  L.  J.  Q.  B.  852,  35  L.  T.  414). 
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AMERICAN    N<<! 

The  fcrai  tive  when  pay  an  antecedent  debt.     /.■     v. 

Kimball,  15  Maine,  1 7 •_' :   I  ,42  Upper  Canada, 

But  Dot  so,  when  >!•  -  mere  collateral  security, 

with  nothing  ad  ■*,  63  Alabama,  2 13  ;  '■'•'> 

Ana.  Rep.  !7. 

Iii'  3,2;  80  Am.  Dec.  188,  a  transfer  of  the  bill 

■  an  indebted  held  valid,  and   it  was  1 1  *  - 1  *  1   that  a  trans- 

fer I-  See  M  Pac.  R.  <  'o.  \ . 

195. 
Mr.  Bennett  cites  the  principal  ca»  .     N  ■•••   .  Bei  jamin  on  Sales,  6th  Am. 
edL,  p. 


LI.—  BARBER    v.   HEYERSTEIN. 

(MEYERSTEIN    v.    BARBER) 
in    i     1870  » 

No.  12.  — ci. VX.   MILLS    CURR1  0         THE    EAST 

AND    WEST    INDIA    DOCK    COMPANY. 

(  H.  i..   L882  ». 

i;i  LE. 

Tiik  bill  of  lading  remains  in  force,  so  long  as  complete 
delivery  of  possession  of  the  s   bas  nol  been  made  to 

some  person  having  a  right  to  claim  them  under  it. 

Where,  as  is  usually  the  case,  the  l>ill  of  lading  is  made 
out    in   parts  "one  of  which  accomplished,  the  others  to 
id  void,"  tin1  indorsement  and  delivery  of  one  of  the 
while  the  bill  of  lading  is   in  force)  transfers  the  prop- 
erty in  the  goods  according  to  the  intention  of  the  transac- 
tion. 

Bui  if  subsequently,  and  while  the  bill  of  lading  is  still 

in  force,  another  of  the  set    is  fraudulently  indorsed  and 

delivered  to  a  person  who  presents  it  to  the  custodier  of 

the  goods;  the  latter,  acting  bond  fide  and  without   notice 

my  prior  claim,  in  ly  deliver  them  accordingly. 
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11.    Barber  v.  Meyerstein. 
L.  R.,  4  H.  L.  317-838  (■.  o.  89  L.  J.  C  P.  187;  SSL.  1    SOt     i-w    R   mm  i  ). 

Bill  of  Lading.       Bills  in  a  Set.    'Delivery.       Sufferance  Wharf. 

An  i.hi  for  iii v  had  and  received  and  for  conversion. 

Plaintiff  had  indorsed  to  him  for  value  a  bill  of  lading  consisting  of  tw» 
out  of  ;i  s.t  of  three  (the  third  being  supposed  by  him  to  be  in  the  hands  <<f 
the  captain).  At  the  time  of  the  indorsement  the  goods  had  been  landed  at 
a  sufferance  w  barf. 

The  defendants  were  persons  to  whom  the  consignee  had,  after  th<-  indi 
1 1 1.  nt  and  deliver)  to  the  plaintiff, indorsed  for  value  tin-  third  <>f  the  set  which 
he  (the  consignee)  had  fraudulently  retained. 

The  defendants,  on  this  latter  bill,  had  obtained  possession  of  the  ■:■ 
;uicl  Bold  them. 

The  Exchequer  Chamber  affirming  the  judgment  >»t  the  Court  of  Common 
Pleas  decided  in  favour  of  the  plaintiff. 

[317]        This  was  an  appeal,  under  the  Common  Law   Procedure 

Act,  L854,  against   a  decision  of  the  Courl   "f   Exchequer 

Chamber,  by  which  a  previous  decision  of  tin-  Courl  of  Common 

Pleas  had  been  affirmed.     I..  R.,  2  C.  1'.  38,  66]  ;  36  I..  -I.  C   I'.  48, 

The  facts  were  these:  In  August,  1864  1  '•  Souza  &  Co. 
Madras,  shipped  "ii  board  the  Acastus  227  bales  of  cotton  con- 
signed for  sale  on  commission  to  Aze'mai  &  Co.,  of  London.  There 
were  three  bills  of  lading  making  one;  set  Tiny  were  in  the  usual 
form,  except  as  to  the  last  sentence,  which  concluded  thus:  "In 
witness  whereof  I.  the  said  master  of  the  said  ship,  have  affirmed 
to  three  lulls  of  lading,  all  of   this  time  and  date,  one  of  which 

being  accomplished,  the  other-  to  stand  void.''    In  A 
[*  318]  1864,  the  vessel  *  sailed  for  London.     De  Souza  &  Co. 

bills  of  exchange  against  this  cotton  upon  Aze*mar  & 
for  £3000,  X1000,  £1000,  and  £1000,  to  fall  due  between  the  12th 
of  January,  1865,  and  the  22nd  of  March,  1865.  These  bills  were 
duly  accepted  by  AzemaT  &  Co.,  and  were  then,  with  the  three  bills 
of  lading,  deposited  with  the  London  branch  of  the  Chartered  I 
cantile  Bank  of  India.  At  the  end  of  1864,  Az^mar  &  Co.  trans- 
ferred their  business,  including  the  consignment  by  the  Acastus, 
to  one  Abraham,  who  had  formerly  been  in  their  employment. 

The  Acastus  arrived  in  London  on  the  31st  of  January,  1865, 
and  went  into  the  St.  Katherine's  Docks.     On  the  2nd  of  February 
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Abraham  made  an  entry  of  the  cargo  at  Cotton's  Wharf  (which  is  a 
public  sufferance  wharf  in  the  form  given  by  one  of  the  Customs 
Acts,  the   16  &  17  Vict,  c.  107,  s.  60.     The  Sufferance  Wharf  Act, 

I  1  &  12  Vict  c.  xviii..  contains  (cl.  5)  the  following  enactment, 
important  for  the  consideration  of  this  case,  that  "all  goods  which 
after  tin-  passing  of  this  Act  shall  be  landed  at  any  of  the  public 
sufferance  wharves  aforesaid"  (of  which  Cotton's  Wharf  was  one), 
"from,  or  out  of,  any  ship  within  the  port  of  London,  and  lodged 
in  the  custody  of  the  wharfinger  for  the  time  being  in  the  occupa- 
tion of  such  wharf,  either  at  such  wharf  or  elsewhere,  shall,  when 
so  landed,  continue  and  be  subject  to  the  same  lien  or  claim  for 
freight  in  favour  of  the  master  and  owner  of  the  ship  from  or  out 
of  which  such  goods  shall  be  landed,  or  of  any  other  person  inter- 
ested in  the  freight  of  the  same  goods,  as  such  goods  were  sub- 
ject to  whilst  the  same  were  on  board  Buch  ship,  and  before  the 
landing  thereof:  and  the  Baid  wharfinger,  his  servants  and  agents, 
are  hereby  required,  on  due  notice  in  writing  in  that  behalf  given 
by  such  master  or  owner  or  other  person  aforesaid  to  the  said 
wharfinger,  &c,  to  detain  such  goods  in  the  warehouse  of  the  said 
wharfinger,  &c.,  until  the  freight  to  which  the  same  shall  be  sub- 
jecl  as  aforesaid  shall  be  duly  paid,  together  with  the  wharfage 
rent  and  other  charges  to  which  the  same  Bhall  have  become  sub- 
ject and  liable."  There  were  two  "stops"  lodged  against  ibis 
cotton  from  the  Acastus,  one  by  the  Chartered  Mercantile  Bank 
of  India,  the  other  by  the  master  for  the  freight.  <>u  the  9th  of 
February  Abraham  instructed  Barber  &  Co.,  as  brokers  to  sell  the 
cott-»n,  and  they  obtained   from  him  an  order,  in  virtue  of 

which  *  they  were  allowed  to  take  samples.     On  the  4th  [*319] 
of  March  Abraham  gave  a  cheque  which  covered  the  sums 
dm-  to   the  Chartered   Mercantile    Bank,  and    thereupon  the   bank 
delivered    up  to   1 1 1 in  the    three    parts  of   tip-  bill  of    lading,  and    so 
put    an  end    to    the  " 8top "  which    bad   been    lodged    on  account    of 

the  bank.  <  m  the  same  day  be  deposited  with  Meyerstein  (with 
whom  be  bad  other  transactions)  one  of  the  three  parts  of  the  hill 
of  lading  for  the  cotton  by  the  Acastus,  together  with  the  original 
consignment   to  Azemar  &  Co.,  and  thereupon  Meyerstein  gave  t.> 

Abraham  a  cheque  for  £2500,  which  was  duly  paid.  Meyerstein 
asked   for  the   second  part  of  the  bill   of  lading,  and  received   it. 

II  did  not,  however,  ask  for  the  third  part,  believing  that  the 
third  part  was  retained  by  the  captain  of  the  vessel. 
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Barber  &  Co.  were  wholly  ignorant  of  these  tran  and  <»n 

Monday,  the  6th  of  March,  Mr.  C.  Barber  advanced  to  Abraham, 
i,\  cheque,  £1500  od  the  cotton  by  the  Acastus,  and  on  the  next 
day,  the  7th  of  March,  made,  by  cheque,  a  farther  advance 
upon  receiving  the  third  of  the  »e1  of  bills  of  lading  (which  had 
been  fraudulentlj  kept  by  Abraham),  and  on  being  at  the  same 
time  informed  of  the  fact  thai  the  top  order  for  freight  had  been 
removed.  On  the  llth  of  March  Meyerstein  heard  for  the  first 
time  that  the  Barbers  had  been  employed  by  Abraham  to  offer  the 
.■,,t  i mi  for  Bale.  <  »n  that  day  the  Barbers  lodged  their  third  copy  of 
the  bill  of  lading  at  the  wharf.  On  the  same  day  Meyerstein  obtained 
from  Abraham  a  letter  addressed  to  Me  ■  i  B  rber„  requesting  them 
to  pay  over  to  him  "the  surplus  net  proceeds  of  the  undermentioned 
goods,  after  satisfying  the  advances  you  have  made  us  (Abraham 

&  Co.)  upon  the  same."     Among  the  g I-  thus  mentioned  was  the 

cotton  by  the  Acastus.     Meyerstein,  on  receiving  this  not 
his  pen  through  this  item,  saying  he  did  not  want  to  have  stolen 
goods  transferred   to  him.     He,  howi  rwarded  the  note  to 

Messrs.  Barber,  and  stated  the  fact  of  his  making  the  advance  of 
£2500,  though  the  evidence  left   it  doubtful  whether  he  stated  the 
exacl   date  at  which  it   had  been  made.     On  the  same  day  M< 
Barber  wrote  to  Meyerstein.:  "  We  have  this  day  received  a  1< 
from  Messrs.  Abraham  &  Co.  requesting  us  to  pay  over  to  you  the 
surplus  net  proceeds  of  324  bales  of  cotton,  as  per  memorandum  at 

foot,  which  shall  receive  our  attention  in  due  course."    This 
|'  320]   'memorandum  was  a  copy  of  that  sent  by  Abraham,  and 

the  Acastus  was  struck  out  of  it,  —  the  total  numbei  of 
bales  in  each  case  being  only  324,  while  if  those  of  the  Acastus 
had  been  retained  in  the  list  there  must  have  been  L'77  added  to 
that  number.  On  the  13th  of  March  the  Barbers  obtained  from 
the  wharfingers  at  Cotton's  Wharf  delivery  warrants  made  out  in 
their  own  names  for  the  277  hale-  of  cotton,  which  they  -"1.1 
to  different  purchasers,  who  received  them  under  the  wan 
delivered  by  the  Barbers  to  them.  The  Barbers  claimed  to  satisfy 
themselves  in  the  first  instant-  for  their  advances  out  ol 
ceeds  of  the  sales.  Meyerstein,  who  si  1  that  his  claim  took 
precedence  of  theirs,  thereon  brought  his  action  against  Barber 
&  Co.  The  declaration  was  in  the  form  of  money  had  and  received, 
with  a  count  for  wrongful  conversion.  The  defendants  pleaded. 
never  indebted,  not  guilty,  and  that  the  goods  never  were  tin* 
plaintiff's.     Issue  was  taken  on  all  these  pleas. 
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At  the  trial,  before  Lord  Chief  Justice  Erle,  in  June,  1866,  he 
directed  a  verdict  to  be  entered  for  the  plaintiff  for  the  whole  sum 
lie  claimed,  reserving  leave  for  the  defendants  to  move  to  enter  a 
verdict  for  them.  The  rule  was  obtained,  and  was,  on  argument, 
discharged.  On  appeal  t<>  tie-  Exchequer  Chamber,  the  judgmenl 
of  ilp'  <  '< mi t  of  Common  Pleas  was  affirmed.  This  appeal  was  then 
brought. 

Sir  EL  Palmer,  Q.  C,  and  Mr.  Grantham,  for  the  appellant:  — 
Thf  delivery  <»t'  tin-  cotton  here  was  complete  when  the  goods 
had  been  landed,  and  landed  under  the  order  of  Abraham.  Bourne 
v  Qatliffe,11  <  1.  a  I".  U>.  As  between  the  captain  of  the  ship  and 
Abraham  the  voyage  was  then  at  an  end  ;  Abraham  then  stood  in 
tie-  condition  of  absolute  owner,  with  all  the  rights  belonging  to  an 
absolute  owner.  The  goods  were  sold  under  hi-  direction.  A  sub? 
sequent  purchaser  for  value  could  not  he  affected  by  a  previous 
indorsement  of  one  of  the  bills  of  lading.  The  verj  form  of  the 
hill  of  lading  was  sufficient  t<>  put  any  one  on  his  guard.  X"  stop 
was  put  upon  the  cotton  by  Meyerstein,  nor  notice  given  by  him 
tu  anybody  of  anything  that  had  been  done  to  give  him  a  title  to 
tin'  cotton.  Nay,  when  a  li-t  of  goods  -fin  by  different 
vessels  was  forwarded  *to  Meyerstein,  in  which  h-i  tin'  [*321] 
cotton  ut  tin-  Acastus  was  included,  he  said  that  be  did 
in>t  want  goods  which  had  been  stolen  from  other  people  trans- 
ferred to  him,  and  struck  his  pen  through  the  name  of  the  vessel 
and  it-  cargo  In  no  way,  therefore,  had  the  Barbers  any  notice 
of  Meyerstein's  claim.  Tin-  shipowners'  right  was  ;i  mere  mari- 
time right,  and  could  uot,  therefore,  affect  that  of  the  consignee 
as  between  him  and  a  purchaser  for  value.  When  tin1  goods  are 
«i!i'.'  landed  tie'  wharfinger,  who  is  nut  bound  tu  decide  upon  con- 
tending titles,  is  justified  in  delivering  them  to  tin'  first  person 
who  presents  a  sufficient  voucher  <>f  title  to  them.  The  hill  of 
lading  held  by  thf  Barbers  was  sufficient.  Here  the  e.>>"ds  were 
-old  in  the  market,  and  the  title  to  them  was  complete.  A  mere 
pledge  ni'  them  without  actual  delivery  will  nut  pass  the  property. 
Ryall  v.  Bowles,  Tud  I  2nd  ed.  vol.  ii.  p.  651  :  3rd 

•  •d.  p.  i'>7<»,  and  the  cases  there  cited.  Here  there  was  a  mere 
pledge  "!'  the  goods, and  Reeves  v.  Capper,5  Bing.  X.  < '.  136-;  8  L.  J. 
G  P.  H.  .nid  Martin  v.  Reid,  11  C.  B.  (n.  s.)  730;  31  L.  J.  C.  1'. 
L26,  referred  to  by  Mr.  Justice  Willes  in  the  Court  below,  do 
not,  therefore,  apply  to  weaken  the  effect  of  that  genera]  doctrine. 
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The  wharfinger  may  deliver  up  the  good  on  production  of  the 
bill  of  lading,  or  on  a  deliverj  warrant,  if  there  U  uo  stop  order. 
There  was  no  Btop  order  when  the  delivery  was  made,  it  had  been 
removed  ;  bul  the  master's  Btop  order  nr«  in  full  force  when  the 
lull  of  Lading  waa  given  to  Meyerstein. 

When  the  goods  firsl  arrived  in  this  country,  the  pi  i  (pre- 

senting the  Chartered  Bank  of  [ndia  were  the  holders  ol  all  the 
three  bills  of  lading,  but   they  pul   upon  the  goods  al   the  whai 
stop  order  for    the    money  due  to  th<-  bank.     That   showed  thai 
they  did  nol  deem  the  mere  possession  of  the  bills  of  lading  to 

give  them  complete  power  over  the  g 1-  which  had  been  landed. 

While  goods  are  al  sea  the  bill  of  lading  is,  no  doubt,  the  only 
symbol  of  property,  but  thai  U  uol  bo  when  they  have  been  landed. 
It  is  merely  evidence  of  the  contract  between  the  shipowner  and 
the  charterer,  or  the  consignee,  and  when  the  shipowner  lias 
landed  the  goods  he  has  done  all  that  is  necessary  to  entitle  him- 
self to  payment,  and  his  only  right  is  to  stop  the  removal  of  the 
goods  until  he  is  paid.  The  provisions  of  the  Act,  which 
['.',_'•_•]  requires  'the  wharfinger  not  todelivei  tgainst  a  Btop 
order  of  which  In-  has  notice,  show  that  h<-  is  bound  t<> 
deliver  when  that  Btop  order  has  been  removed.  The  wharfingi 
only  entitled  to  look  to  the  bill  of  lading  as  &primdfacu  voucher 
for  ownership—  he  is  not  bound  to  inquire  whether  there 
bills  of  lading  than  one,  or  under  what  circumstances  the  hill  of 
lading  presented  to  him  has  been  obtained.  [The  Lord  Chancel- 
lor: The  real  question  is  between  the  bill  of  lading  and  the 
delivery  warrants.  You  argue  that  a  delivery  warrant  supersedes 
the  bill  of  lading.  They  say  that  the  two  are  but  symbols  of  prop- 
erty, and  that  the  bill  of  lading  m  ::><!  passes  the  property.] 
Here  the  Barbers  took  a  bill  of  lading  which  was  valid,  and 
completely  effectual  to  pass  the  property  in  the  goods,  for  it  was 
given  to  them  after  the  stop  order  was  removed;  they  did  not 
accept  it  until  they  were  satisfied  that  the  freight  had  been  paid. 
Till  that  stop  order  was  removed  a  bill  of  lading  could  not  effect- 
ually pass  the  property.  They  took  all  possible  precautions,  and 
acted  bond  fide,  and  so  ought  to  be  protected.  Having  this  valid 
bill  of  lading  in  their  possession  they  applied  for  and  obtained  the 
delivery  orders,  which  made  their  title  to  the  goods  complete. 

The  Judges  in  the  Courts  below  assumed  that  the  bill  of  lading 
was  the  only  instrument  which  controlled  the   possession  of  the 
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goods.  That  is  nut  so.  To  be  so  the  bill  of  lading  must,  in  the 
first  place,  be  identified  with  tin-  goods.  But  that  is  impossible  in 
many  eases,  for,  especially  in  the  case  of  ^uhh  and  other  like 
cargoes  from  India,  they  may  be  repacked  and  marked  differently, 
and  that  is  often  the  ease  with  cotton.  In  that  way  the  identity 
would  be  destroyed. 

It  is  an  error  to  suppose  that  the  mere  handing  over  of  one  copy 
of  the  bill  of  lading  passes  the  goods  All  the  copies  here  showed 
that  no  one  was  perfect  in  itself.  It  was  distinctly  stated  that 
there  were  three,  "  one  of  which  being  accomplished  the  others 
shall  stand  void." 

.Ml  three  parts  are  of  eqnal  force,  and  here  it  Lb  so  not  by  any 
mere  legal  inference,  but  by  the  very  word-  of  the  master.  He, 
therefore,  who,  when  no  Btop  order  exists,  first  presents  the  bill  of 
lading  to  the   wharfinger,  first  "accomplishes"    the   purpose   for 

Which    it    is    given,    ami    the    other    COpieS  of    the    lull    then 

stand  void.  •Blackburn  on  the  Contract  of  Sale,  pp.  297,  [*oi':;] 
298,  :;()•_'.  It  is  perfectly  clear  that  if  bills  of  lading  are  m 
the  hand- of  two  different  holders  tie-  wharfinger  is  not  bound  to 
examine  the  validity  of  their  respective  titles,  all  he  has  to  do  is  to 
deliver  the  goods.  To  that  effect  is  the  case  of  The  Tigress, 32  L  .1. 
I'.  M.  a  A.  97,  where  it  was  held,  that  if  bill-  of  lading  are  pre- 
sented to  tie-  master  by  two  different  holders,  ami  he  delivers  to 
one,  no  right  of  action  against  him  accrues  thereby  to  the  disap- 
pointed holder,  a-  it  i-  not  for  the  master  to  inquire  a-  to  who  lias 
the  better  light.  The  judgment  in  theCourt  below  js  erroneous  in 
declaring  that  "the  person  who  holds  the  first  bill  of  lading  for 
value  i-  entitled  to  the  goods."  All  tie-  three  parts  are  of  equal 
force,  and  the  first  that  is  " accomplished "  alone  has  superiority 
It  is  to  b.-  accomplished  by  other  acts  than  the 
mere  holding  of  it,  and  those  other  acts  were,  in  this  case,  first  per- 
formed by  the  Barbers. 

Meyerstein  was  never  entitled  to  the  possession  of  the  goods; 
he  had  not  paid  the  dock  fees,  and  so  had  not  obtained  the  dock 
warrant  The  mere  possession  of  one  copy  of  the  bill  of  lading 
was  not  sufficient  to  vest  the  property  of  the  goods  in  the  holder 
of  it:  Short  v.  Simpson  I.  !,'..  1  <  \  I'.  248;  :'.."  L  J.  C.  1".  147,  where 
Mr.  Justice  Willi  -  saj  -  on  that  point,  L.  I!.,  1  C.  P.  253:  "It  may  be 
that  the  bill  of  lading  would  be  exhausted  by  delivery  of  the  goods 
at  the  doek  as  the  warehouse  of  the  consignee."     It  was  so  here. 
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The  delivery   under   the   bill  of   Ladii  complete  when   the 

in. i  i  I  to  be   liable  for  t  lie  cu  I 

inriit  of  the  bill   "l  Lading  after  the  deliver)  ol   the  Inch 

the   landing  was   in  thi^  ease,  d not   operate   more  than  an  in- 

iloi  3ement  of   ll  after  a  lo  -     Somet  hing  moi 

the  property  in  tl  le  would  override  all  bills  of  lad- 

in-    I. ut  .i  mere  conditional  trau  fei    like  tin-  will  n<»t  / 

o 

v.  GloaJieCflt.  I.'.,  1  P.  C  219      The  Barbers  did  not  advance  monej 

on  the  bill  ut'  lading  but  on  the  g Is  themselves  .  they  t""k  all  the 

usual  and   proper   precautions,  while  M  onten ted  himself 

with  the  mere  holding  of  the  two  copies  of  the  bill  "f  lading 

between  two  such  parties  he  is  tin-  better  entitled  who  takes 
l]  every  care  to  make  good  hi^  title  t"  the  *  A 

in  the  case  of  a  man  with  a  certain  Bum  of  money  at  his 
bankers  drawing  two  cheques,  he  who  first  presents  the  cheque 
given  to  him  is  the  person  entitled  to  receive  and  t<>  hold  the 
money.  The  dock  warrant  was  equivalent  \>>  an  accepted  delivery 
order,  and  vested   the  property  at  once  in  the  I  title 

to  it   then  became  complete 

Sir  6.  Honyman,  Q.  C,  and   Mi    Bridge  (Mr.  Watkin  Willi 
with  them),  for  the  respondent  Meyerstein  were  not  called  on 

The  Lord  <  n  lni  ellob  i  Lord  II  \  rHSRLEi  > :  — 

In  this  case  the  Souse  is  called  upon  t"  reverse  unanimous 
judgments  of  the  Court  of  Common  Pleas  and  of  th<-  Court  "f 
Exchequer  Chamber  The  effect  of  these  judgments  is  this,  — 1<» 
determine  that,  as  to  the  plaintiff,  the  indorsee  for  value  of  a  bill 
of  lading  of  goods  which,  at  the  time  of  its  being  indorsed  t<>  him, 
were  landed  at  a  sufferance  wharf  on  the  Thames,  and  were  there 
subject  to  two  stops  put  upon  them  (the  one  by  the  shipowner  for 
freight,  the   other  by  certain  mortg  gees),  t  rity  s 

is  available   in   preference  to  the  claim  of  the  defendants,  who, 
subsequently  to  such  indorsement,  obtained  ] 
under  the  circumstances  I  am  about  to  mention.     A  bill  of  lading 
was  drawn  up  in  a  set   of  three,  and  after  the  indorsement  of  the 
first  two  of  the  three  to  the  plaintiff  had  taken  place,  the  • 
of  the  goods  fraudulently  retained  the  third,  and  obtained  advs 
from  the  defendants  on  the  security,  in  the  first  place,  of  this  third, 
and  proceeded  afterwards  to  the  wharf  where  th<    s  had  been 

deposited,  and  after  the  production  of  this  third  bill  of  lading 
tained  the  removal  of  a  stop  which   had   been  put  upon  ' 
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for  freight  I  should  have  before  mentioned  the  previous  removal 
<m  the  part  of  the  mortgagees  ^the  directors  >>i  the  Chartered  Hank 
of  India)  of  their  stop  in  respect  of  their  mortgage.  Possession  of 
the  goods  was,  under  those  circumstances,  obtained  by  the  defend- 
ants, the  persons  who,  <>n  receiving  this  third  1  > i  1 1  of  lading  thus 
fraudulently  retained  by  the  consignee,  made  to  him  an  advance  on 
the  .  sented  by  this  bill  of  lading. 

The  question  has  really  turned  upon  one  point,  and  I  may  almost 
say   upon  one   poinl   alone,  namely,  whether  or  not   the   bills  of 
lading  had  fully  performed  their  office,  and  were  dischai 
and  '-pent  at  the  time  that  the  plaintiff  took  hissecurity.   r'  325] 

Whether,  in  other  words,  the  landing  of  those  g Is  at  the 

sufferance  wharf  in  the  name  of  the  consignee,  but  subject  to  the 
Btop  which  was  put  upon  them  by  the  shipowner,  and  the  stop  put 
upon   them   by  the  mortg  or  was  not,  a  delivery  which 

bad  exhausted  the  whole  effect  of  the  bill  of  lading.  Thai.  1 
think,  i-  the  single  point  to  which  tin-  case  becomes  reduced. 

It  appears  t<>  me,  my  Lords,  that  there  are  one  or  two  points 
of  law  which  inu-t  !»•  taken  to  K.-  clearly  established,  although 
able  efforts,  employed  with  considerable  ingenuity  and  re- 
source, have  been  directed  to  the  shaking  of  those  well-estab 
lished  points  <>t  law.  I  refei  particularly  i"  tin-  very  able 
argument  we  have  heard  from  Mi.  Grantham  in  tin-  case  with 
reference  to  the  first  step,  if  I  ma}  --'all  it,  in  tin-  proceeding, 
namely,  the   fact   of  tip-   First    assignment    f"i   value  of  a  hill  <<\ 

lading  when  the  g Is  are  not  landed,  hut  an-  -till  at  sea       Now, 

if  anything  could  be  supposed  to  be  settled  in  mercantile  law,  I 

apprehend  it  would  he  this,  that  when  g I-  an-  :it  sea  the  pan 

ing  with  tin-  hill  of  lading,  be  :t  one  hill  out  of  .i  set  "t'  time,  or 

il  one  hill  alone,  is  parting  with  tin-  ownership  of  the  goods. 

Mi    Grantham  has  raised  tin-  argument  upon  the  frame 

bill  of   lading  itself,  which   1  apprehend  i-  in  tin-  common  form 

where  three  hill-  are  given.     The  form  pf  the  hill  of  lading  to 

which   he   specially    referred,   ami   upon   which   he   founded   the 

iraent    I   now  advert   t".  i^  this,  that   the   shipper   undertakes 

to    deliver    the-e    g 1-,    the    COttOn,    t"    the    SOUZSS     "I     Order,    "I     1<> 

their  assigns,  he  oi   they  paying  the  freight   for  the  goods  at  tic 

rate  there  mentioned;  and  then,  ;it   the  end  of  the  document  we 

have  the-e  words,  '  In  witness  whereof  I,  the  mastei  of  the  ship, 

affirmed  t<>  three  hill-  of  lading]  all  of  this  tenoi  and  date, 
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one  of  which  being  accomplished  the  others  to  stand  void. "  The 
argumont  has  been  this,  that  tin-  hill  of  lading  has  not  accom- 
plished its  office  until   col   only  the  goods  are  Landed  bul   the 

freight  is   paid,  and  the  whole  matter  which  is  the  subject  of   the 

contract  of  the  shipowner  ha-  been  achieved;  ami  that,  accord- 
ingly, it'  that  be  law,  it  Follows  that  it  one  hill  of  lading  be 
assigned  while  the  shin  is  at  sea,  ami  a  second  hill  of  lading  be 
assigned  to  a  second  person,  fraudulently,  of  course,  and 
[*  326]  a  third  hill  of  lading  he  assigned  to  a  *  third  person,  also 
fraudulently,  of  course,  it  becomes  simply  a  matter  of 
expedition  and  race  between  the  several  parties  who  have  taken 
those  differenl  assignments  of  the  hills  of  lading;  because  until 
the  goods  have  actually  been  landed  and  fully  delivered,  each 
bill  of  lading,  according  to  the  argument,  is  t<>  hi-  considered  as 
of  et^ual  force  until  out:  of  the  hills  has  been,  according  to  the 
argument,  accomplished. 

Now,  I  apprehend  that  it  would  shake  the  course  of  proceeding 
between  merchants,  as  sanctioned  by  decided  cases' (which  the 
learned  counsel  admitted  t<>  have  been  decided,  and  never  yel  1" 
have  been  altered  or  reversed),  it  we  were  to  hold  that  the  assign- 
ment  of  the  bill  of  lading,  the  goods  being  at  the  time  at 
does  not  pass  the  whole  and  complete  ownership  of  the  goods,  so 
that  any  person  taking  a  subsequent  hill  of  lading,  he  it  the 
second  or  be  it  the  third,  must  he  content  to  submit  to  the  loss 
which  would  result  from  that  state  of  facts.  1  apprehend  that 
no  decision  can  be  found  to  the  effect  that  any  person  taking  an 
assignment  of  a  hill  of  lading,  knowing  that  others  existed,  is 
to  be  held  to  have  been  guilty  of  fraud  simjilv  from  the  fact  of 
his  so  acting.  No  authority,  at  all  events,  has  been  cited  for 
that  proposition.  And  no  authority  has  been  cited  at  the  bar 
to  show  that  the  transaction  is  not  entire  and  complete  when 
once  the  bill  of  lading  has  been  assigned,  as  respects,  at  all 
events,  goods  in  transitu,  whether  the  assignment  be  by  mortgage 
or  by  sale.  If  it  were  by  sale  other  considerations  would  inter- 
vene which  would  give  still  greater  efficacy  to  the  assignment  of 
the  goods  without  delivery  or  possession.  But  when  the  vessel 
is  at  sea  and  the  cargo  has  not  yet  arrived,  the  parting  with  the 
bill  of  lading  is  parting  with  that  which  is  the  symbol  of  prop- 
erty, and  which,  for  the  purpose  of  conveying  a  right  and  interest 
in  the  property,  is  the  property  itself.      It  appears  to  me  that  t<i 
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shake  any  conclusion  of  that  kind  would  be  entirely  to  annihilate 
the  course  of  mercantile  procedure  which  has  existed  for  a  long 
period  of  time,  — far  longer,  probably,  than  I  can  at  this  moment 
accurately  state. 

That  being  so,  the  Judges  have  reasonably  assumed  that  prop- 
osition as  a  point  of  undeniable  law.  Then,  if  the  property  so 
passes  when  the  goods  are  at  sea,  the  whole  question  resolves 
itself  into  this  :  What  is  the  effect  of  the  assignment  of 
the  bill  of  lading  *  under  the  circumstances  of  this  case,  [*  o27] 
when  the  goods  were  not  at  sea  at  the  time  when  the 
interest  was  passed,  but  were  at  a  sufferance  wharf  in  the  name 
and  by  the  order  of  the  consignee,  Abraham,  who  represented 
the  original  consignees,  the  Sou/as,  subject  to  the  stop  order  in 
respect  of  freight,  and  subject  to  tin-  stop  order  given  to  the 
chartered  bank. 

Now  the  circumstances  arc  briefly  these  as  to  the  dates:  On  the 
-4th  of  March,  the  goods  being  in  the  situation  I  have  described, 
Abraham,  the  person  who  has  been  guilty  of  this  fraud",  not  being 
then  in  possession  of  the  bills  of  lading  himself,  inasmuch  as 
all  three  were  at  that  time  in  possession  of  the  bankers,  applies 
to  the  plaintiff  Meyerstein  for  a  loan;  he  obtains  money  from 
Meyerstein;  he  first  draws  a  cheque  to  meet  the  claim  at  the 
bank,  a  cheque  provided  for  by  the  moneys  advanced  to  him  by 
Meyerstein,  and  then  he  obtains  the  three  bills  of  lading  from 
the  bank.  And  on  the  same  4th  of  March,  having  these  three 
bills  of  lading  for  a  few  minutes  oi  a  few  hours  in  his  possession, 
he  does  nothing  with  them  in  the  way  of  claiming  possession  of 
the  goods;  he  makes  no  use  of  them  for  that  purpose,  but  heat 
once  pledges  two  of  these  lulls  for  value  to  Meyerstein.  And 
that  pledge  being  so  completed,  Meyerstein  is  in  possession  of 
these  two  bills  witli  no  other  charge  or  claim  whatever  upon  the 
goods  they  represented  except  the  claim  for  freight,  the  freight 
being  still  unsatisfied.  The  mortgage  had  been  cleared  off,  and  he 
had  become  the  owner  of  the  property  by  this  transaction,  and  he 
remained  the  owner  subject  to  the  payment  of  the  freight.  Then 
afterwards,  fraudulently,  Abraham  enters  into  farther  dealings 
with  his  brokers.  His  brokers  are  aware  that  the  goods  have 
arrived.  They  obtain  a  partial  order  from  Abraham,  by  which 
they  are  enabled  to  obtain  a  sample  of  the  cotton  in  question; 
but  they  decline  in  the  first  instance   to  make   him  any  advance. 
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He  proposes  to  obtain  an  advance  on  the  bill  of  lading  rimpliciU  i . 
which  they  decline  to  make.  Bui  they  were  afterwards  induced 
to  make  the  advances  when  they  had  seen  the  goode  themselv< 
the  wharf,  and  when  steps  had  been  taken  b)  Abraham  for  pro- 
curing money  to  enable  him  to  discharge  the  stop  which  existed 
upon  the  goods  for  the  freight.  The  stop  which  existed  in 
respeel  of  the  mortgage  had  been  already  discharged,  and 
[*  328]  the  property,  therefore,  became  apparently  at  his  '  dis- 
posal. The  defendants,  being  ignoranl  of  the  transaction 
with  Meyerstein,  on  the  llih  of  March  obtained  possession  of 
the  goods,  and  on  the  same  11th  of  March  Meyerstein,  foi  the 
first  time,  discovers  the  fraud  which  has  been  perpetrated  upon 
himself.  When  he  wishes  to  obtain  possession  of  the  goods  he 
finds  that  they  have  hem  removed.  And  hence,  of  course,  a 
contest  arises  between  the  two  parties. 

Then  in  that  state  of  things  the  question  that  arises  is  this: 
The  goods,  it  is  urged,  were  at  home  when  Abraham  was  em- 
powered by  the  Act  of  Parliament  to  give  directions  that  the 
goods  should  be  placed  on  the  wharf  as  the  goods  of  him,  the 
consignee.  But,  however,  the  question  arises  whether  these 
goods  could  in  truth  be  said  then  to  be  at  home.  It  is  said  that, 
at  all  events  when  for  those  few  hours  the  three  bills  of  lading 
were  in  possession  of  Abraham,  and  the  goods  were  at  home 
all  the  symbols  of  property  were  also  in  the  hands  of  Abraham, 
therefore  the  symbol  and  the  thing  symbolized  had  become 
united,  and  that,  in  truth,  the  whole  matter  might  be  said  to  be 
disposed  of.  Now  is  it  so?  Can  it  be  said  that  when  for  those 
few  hours  those  documents  were  in  the  hands  of  Abraham,  he 
had  the  control  and  proprietorship  of  the  goods  ?  Certainly  when 
he  first  gave  directions  for  their  being  warehoused  in  his  name 
he  was  in  no  sense  proprietor.  He  had  neither  the  bills  of 
lading,  nor  had  he  discharged  the  freight,  nor  had  he  in  any 
other  way  put  himself  in  a  situation  to  entitle  him  to  demand 
the  goods.  But  now,  having  the  hills  of  lading,  supposing  he 
had  been  minded  to  go  down  to  the  wharf  to  demand  the  goods, 
what  would  have  happened  ?  He  would  have  found  a  stop  placed 
upon  the  goods  for  the  freight.  And  what  would  have  been  his 
position  ?  By  virtue  of  the  5th  clause  of  the  particular  local  A  I 
(11  &  12  Vict.  c.  xviii.)  referring  to  this  subject,  he  would  have 
found   that  he   could   not   obtain   any  obedience  to  any  delivery 
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onler  which  he  might  think  proper  to  give,  and  that  he  could  not 
obtain  any  warrant  of  delivery,  because  there  had  been  placed 
upon  the  goods  this  stop  for  the  freight.      The  Act  expressly  en- 

that  when  a  stoppage  has  been  put  at  the  right  time,  namely, 
before  the  issue  of  any  warrant  for  delivery,  or"  the  acceptance  of 
any  order,  then  no  wharfinger  shall  he  authorized  to  issue  any 
warrant,  or  to  accept  any  order,  for  the  delivery  of  any 
*  goods  thus  subject  to  a  lien  for  freight.  Accordingly,  [*  329] 
therefore,  the  goods  would  not  have  been  delivered  to 
him  had  he  made  use  of  those  bills  of  lading  instead  of  delivering 
them    over   to   Meyerstein,  and   in    that   sense,    undoubtedly,    the 

is  were  not  at  home  a-  far  as  he  was  concerned. 
Then,  the  first  proposition  of  law  being  clear, — that  an 
indorsement  of  the  bill  of  haling  carries  with  it  the  property  in 
the  goods  when  the  goods  are  at  sea,  the  next  proposition  of  law 
that  we  have  to  consider  is  this,  laid  down  by  all  the  Judges 
who  have  delivered  their  opinions  in  this  case,  and,  as  it  appears 
to  me,  correctly  laid  down  by  them.  It  is  stated  by  Mr.  Justice 
WlLLES  in  hi--  very  elaborate  judgment,  in  which  he  says:  "I 
think  the  hill  of  lading  remains  in  force  at  least  SO  long  as  com- 
plete delivery  of  possession  of  the  goods  has  not  been  made  to 
some  person  having  a  right  to  claim  them  under  ii.  "  Mr.  Justice 
KEATING  say-,  in  the  same  way,  that  he  considers  that  "  there 
can  he  no  complete  delivery  of  goods  under  a  hill  of  lading  until 
they  have  come  to  the  hand-  of  some  person  who  has  a  light  to 
the  possession  under  it."  And  afterwards,  in  the  Exchequer 
Chamber,  Mr.  Baron  Martin,  putting  the  case  on  somewhat 
different  grounds,  say-:"  For  many  years  past  there  have  been  two 
symbols  of  property  in  good-  imported  ;  the  one  the  hill  of  lading, 
the  other  the  wharfinger's  certificate  or  warrant.  Until  the  latter 
i-  issued  by  the  wharfinger  the  former  remains  the  only  symbol 
of  property  in  the  good-.  When,  therefore,  Abraham  delivered 
the  hill  of  lading  to  the  plaintiff  on  the  4th  of  March,  L865 

scurity   for   the   advance   then    made   to   him,    such   delivery 

amounted  to  a  valid  pledge  of  the  g Is,  and  the  plaintiff  thereby 

acquired  a  right  to  hold  them  as  against  Abraham  and  all  per- 
is claiming  title  thereto  under  him."  The  principle  seems  to 
he  the  same,  according  to  the  view  which  Mr.  Baron  Martin 
take-,  which  is  this:  There  lias  been  adopted,  for  the  conven- 
ience of  mankind,  a  mode  of  dealing  with  property  the  possession 
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of  which  cannot  he  immediately  delivered,  namely,  that  of  deal' 
ing  with  symbols  of  tin-  property.  In  the  case  of  goods  which 
are  at  sea  being  transmitted  from  one  country  i"  another,  you 
<;iiiinit  deliver  actual  possession  of  them,  therefore  the  bill  oi 
lading  i-  considered  t"  be  a  symbol  "i  the  goods  and  its 
[*  330]  delivery  to  be  a  delivery  ..t  *  them.  When  they  bave 
arrived  :it  tin-  dock,  until  they  are  delivered  t"  Borne  per- 
son who  has  the  right  t"  hold  them  the  bill  of  lading  -nil  remains 
thr  i . 1 1 1  \  symbol  that  can  be  deall  with  by  waj  "t  assignment,  01 
mortgage,  or  otherwise.  A-  soon  as  deliver)  is  made,  or  a  war- 
rani  for  delivery  has  been  issued,  oi  an  order  for  delivery  act  < •] >t <*< I 
(which  in  law  would  be  equivalent  to  delivery),  then  those  sym- 
bols replace  thr  symbol  which  befon  d.  Until  that  time 
hills  of  lading  are  effective  representations  "f  the  ownership  of 
the  goods,  and  then  force  does  nol  become  extinguished  until 
possession,  oi  what  is  equivalent  in  law  to  possession,  has  hern 
taken  on  the  pari  of  tin-  person  having  a  right  to  demand  it. 

It  appears  to  me  that  that  i-  tin-  legal  sense  <>t   the  transaction. 

The  shipownei  contracts  that   in- will  delivei    tin-  g 1-  on  the 

payment  of  freight.  He  discharges  his  contract  when  in-  delivers 
the  goods.  But,  unless  he  chooses  to  waive  his  rights,  In-  is  nol 
bound  so  to  deliver  the  goods,  or  to  hand  them  ovei  to  tie-  person 
wh«i  is  the  original  consignee  to  whom  he  has  contracted  to  make 
the  delivery,  until  all  the  conditions  on  which  he  contracted  to 
deliver  them  arc  fulfilled.  <  >ne  of  those  conditions  is,  that  the 
freight  should  he  paid;  and  until  the  freight  has  been  paid  he 
is  m>t  hound  to  make  the  delivery.  • 

Mr.  Justice  Willes  explains  what  is  the  effect  of  these  various 
Acts  of  Parliament.  These  Acts  of  Parliament  are  not  intended 
to  deprive  the  shipowner  of  the  right  which  he  has  to  say  that 
he  will  not  part  with  the  possession  of  the  goods  until  freight  is 
paid.  Accordingly,  the  local  Act  first  enacted  that  there  should 
he  a  power  on  the  part  of  the  shipowner  to  relieve  himself  from 
the  responsibility,  which  might  he  extremely  inconvenient  to  all 
parties,  of  keeping  the  goods  on  board,  when  either  the  consignee 
was  not  ascertained,  or  when,  if  ascertained,  there  were  some 
laches  on  his  part  in  demanding  the  delivery  of  the  goods.  In 
such  a  case  the  shipowner,  by  depositing  them  in  a  warehouse, 
placed  them  in  such  a  condition  that  if  their  owner  could  not  be 
ascertained  the  goods  should  be  considered  as  if  they  were  still 
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,i,  in  the  absolute  possessioD  of  the  master  to  all  intents  and 
purposes.  But  if  the  ownei  of  the  goods  could  be  ascertained, 
and  the  only  question  was  the  question  of  freight,  still 
the  Act  of  *  Parliament  provided  that  the  shipowner  [*  331] 
should  be  protected,  that  he  should  not  be  hound  to  hand 
over  the  goods  absolutely,  but  that  he  should  hand  them  over  sub 
inodo,  with  the  full  right  of  retaining  his  lien  on  the  goods 
themselves,  and  with  the  right  of  preventing  them  being  dealt 
with  or  removed  until  that  lien  should  be  satisfied.  The  legal 
effect  of  the  proceeding  is  this,  that  the  proprietor  or  consignee 
may  require  the  goods  to  1"-  landed  at  a  wharf,  and  to  he  ware- 
housed in  his  oame,  but  subject  bo  this  condition,  that  the  ship- 
owner still  retains  his  interest  in  the  cargo  until  his  charge  for 
freight  has  beeD  defrayed.  If  he  gives  notice  of  that  charge  prior 
to  any  act  being  done  by  which  the  ownership  oi  the  goods  is 
changed,  prior  to  the  acceptance  of  an  order  for  delivery,  and 
prior  to  the  issue  of  a  warrant  for  delivery,  then  the  shipowner's 
lien  lmlds  and  attaches  itself  to  those  goods,  and  the  goods  cannot 
be  removed;  the  bills  of  hiding  cannot  be  considered  as  having 
been  fully  Bpent  or  exhausted,  because  there  remains  an  important 
part  of  the  contract  unfulfilled  on  the  part  of  the  consignee, 
namely,  payment  of  the  freight  in  respect  of  which  the  contract 
wa<  entered  into. 

That  Beems  bo  me  bo  be  bhe  whole  basis  of  the  judgment  at 
whe-h  the  learned  Judges  arrived  in  theCourts  below,  and  which, 
as  l  before  stated,  was  their  unanimous  conclusion,  lint  against 
it  several  objections  have  been  urged.  It  is  said  that  a  frightful 
amount  of  fraud  may  be  perpetrated  it  persons  are  allowed  to  deal 
in  this  way  with  bills  of  lading  drawn  in  sets,  if  you  allow 
efficacy  be  given  to  the  first  assignment  of  one  of  those  hill.-,  to 
the  detriment  of  persons  who  may  take,  for  value,  subsequent 
assignments  of  the  others.  All  that  we  can  say  is,  that  such  has 
b  'M  the  law  hitherto,  and  thai  the  consequences  of  the  supp< 
evil,  whatever  they  may  be,  have  not  been  considered  to  be 

>  counterbalance  the  great  advantages  and  facilities  afford:  I 
by  the  transfer  of  bills  of  lading.  There  is  no  authority  or  reason 
for  holding  that  the  person  who  first  obtains  the  assignment 
bill  of  lading,  and  has  given  value  for  it,  shall  not  acquire  the 
]  ownership  of  the  goods  it  represents.  It  seems  to  be 
required  by  the  exigencii  rid.     It  may  be  a  satisfaction 
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to  be  told  by  Mr.  Justice  WlLLES  (though   it   is   a   matter  upon 

which  I  put  no  reliance),  that  other  nations  concur  with 

[*  332]  us  in  holding  that  (whatever  *  inconveniences  there  may 

be  attending  it),  the  person  who  gets  the  first  assignment 

for  value  is  the  person  to  be  preferred. 

The  reasoning  of  the  learned  Judges  in  this  case  establishes 
clearly  these  two  propositions:  First,  that  the  holder  of  the  first 
assignment  for  value  obtains  a  priority  over  those  who  obtain 
possession  of  the  other  bills.  And,  secondly  (following  the 
reasoning  of  Mr.  Justice  Willes),  "  The  wharfinger  under  these 
circumstances  was,  at  the  lowest,  the  common  agent  for  the  ship- 
owner and  for  the  consignee  or  holder  of  the  lull  of  lading,  — 
agent  for  the  consignee  or  holder,  upon  his  producing  the  bill  of 
lading  showing  that  lie  was  entitled  to  the  goods,  and  upon  his 
paying  the  freight,  to  transfer  the  goods  into  his  name,  and  to 
deliver  them  to  him,  or  give  him  a  warrant  for  them,  — and  agent 
for  the  shipowner  to  retain  possession  of  the  goods  and  to  per- 
mit no  one  to  exercise  any  control  over  them  until  the  claim  for 
freight  had  been  satisfied.  During  this  period,  therefore,  the 
bill  of  lading  would  not  only,  according  to  the  usage,  and  foi  tie' 
satisfaction  of  the  wharfinger  that  he  was  delivering  to  the  right 
person,  be  a  symbol  of  possession,  and  practically  the  key  of  th" 
warehouse,  but  it  would,  so  far  at  least  as  the  shipowner  was 
concerned,  retain  its  full  and  complete  operation  as  a  bill  of  lad- 
ing, there  having  been  no  complete  delivery  of  possession  of  the 
«oods.  "  The  other  learned  Judges  take  the  same  view  :  and  I 
apprehend  that  the  correct  view  in  substance  is  this,  — that  this 
being  the  possession  of  the  wharfinger,  the  bill  of  lading  remains 
in  force  so  long  as  complete  delivery  and  possession  has  not  been 
given  to  some  person  having  the  right  to  claim  such  delivery  and 
possession. 

As  to  the  argument  founded  on  the  possibility  of  fraud,  I  agree 
very  much  with  one  of  the  learned  Judges,  Mr.  Justice  Willes, 
who  says,  that  as  to  any  argument  upon  that  subject,  "  all  argu- 
ments founded  upon  the  notion  that  the  Court  is  to  pronounce  a 
judgment  in  this  case  which  will  protect  those  who  deal  with 
fraudulent  people,  are  altogether  beside  the  facts  of  this  case,  and 
foreign  from  transactions  of  this  nature. "  I  am  afraid  that  the 
protection  of  parties  against  fraud  is  a  matter  of  difficulty  with 
which  the  Legislature  must  cope,  as  far  as  it  can  possibly  do  so 
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from  time  to  time,  when  frauds  of  a  serious  character  are  prac- 
tised ;  but  the  Courts  of  Law,  which  have  to  administer 
the  law  *as  it  exists,  cannot  alter  their  course  of  proceed-  [*  333] 
ing  because  those  who  ought  to  do  that  which  is  right 
and  just  to  their  neighbours  find  means  of  defrauding  them  in 
spite  of  all  the  protection  which  the  law  may  have  thrown  around 
the  innocent  holders  of  property.  Judicature  has  no  power  to 
interfere  with  the  course  of  proceeding  in  such  cases.  It  must 
be  left  to  the  Legislature  alone.  But,  on  the  other  hand,  we 
should  consider  that  our  mercantile  laws,  which  are  founded  on 
long  usage,  have  been  found  to  work  well  for  the  general  con- 
venience of  those  engaged  in  those  large  adventures  which  are 
familiar  to  the  enterprise  of  this  country,  and  that  although 
occasional  inconvenience  may  have  been  caused  by  the  fraudulent 
behaviour  of  some  parties,  yet  these  laws  have,  upon  the  whole, 
been  felt  to  operate  beneficially. 

The  principles  which,  as  I  have  stated,  form  the  foundation  of 
the  judgment  in  the  present  case  are,  that  the  parting  with  the 
symbol  of  property  the  possession  of  which  cannot  be  delivered  is 
the  parting  witli  the  property  itself ;  and  that  persons  who  have 
not  a  complete  ownership  and  possession  of  the  property  cannot 
be  said  to  have  such  a  title  to  that  property  as  to  divest  the  oper- 
ation of  the  symbol  to  give  a  title  to  it,  until  something  occurs 
which  brings  the  symbol  and  the  property  itself  into  contact,  — 
and  that  for  the  purpose  of  so  bringing  the  property  and  the  sym- 
bol into  contact,  there  must  be  a  complete  concurrence  of  title 
in  the  person  who  holds  the  symbol  and  the  person  who  has  the 
right  to  demand  the  property  ;  and  until  that  happens  the  sym- 
bol, as  in  the  present  case,  has  not  exhausted  its  office. 

I  am,  therefore,  of  opinion  that  the  learned  Judges  have  come 
to  the  right  conclusion,  and  I  have  to  move  your  Lordships  to 
affirm  the  two  decisions  which  are  complained  of  in  this  appeal. 

Lord  Chelmsford:  — 

My  Lords,  I  entirely  agree  with  my  noble  and  learned  friend 
on  the  woolsack,  and  I  do  not  feel  justified  in  trespassing  on 
your  Lordships,  except  for  a  very  few  minutes.  My  noble  and 
learned  friend  has  stated  very  truly  that  the  only  question  in 
this  case  is  this:  Where  goods  are  shipped  under  bills 
of  lading  deliverable  *  to  the  consignee  or  his  assignees,  [*  334] 
and  upon  the  arrival  of  these  goods  they  are  deposited  by 
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the  orders  of  the  consignee  al  b  Bufferance  wharf,  or  otbei  wharf, 
and  there  warehoused,  and  a  stop  is  put  for  the  payment  of  freight 
upon  the  goods  in  the  warehouse,  whether,  undei  thes<  circum- 
Rtances,  the  bill  of  lading  has  performed  ita  duty,  and  whethei  it 
has  (to  use  the  expres  ion  which  the  learned  Judge  have 
become  exhausted,  and  hi  'I  to  be  the  bj  mbol  and  represen- 
tative of  the  g Is.      [f  the  bill  of  lading  continued  operative, 

then,  of  course,  the  pledge  of  these  g I-  to  Meyerstein  gave  him 

consl  rucl  ive  possi     ion  of  them. 

Now,  ii) this  point  we  have  the  opinion  of  no  less  than  i  ine 

Judges  unanimously  determining  that  the  bill  of  lading  was  not 
exhausted,  but  that  at  the  time  ol  the  transaction  with  Meyer- 
stein it  continued  a  living  document.  Mr.  Justice  WlLLES  in 
his  very  able  judgment,  puts  the  case  shortly  and  clearly.  Be 
says:  "There  can  be  no  complete  delivery  of  goods  until  they 
an-  placed  under  the  dominion  and  control  of  the  person  who  is 
to  receive  them.  Here  Abraham  could  not  have  the  complete 
dominion  and  control  of  the  cotton  until  he  had  discharged  the 
liability  incurred  by  the  shippers  for  the  freight  stipulated  for  in 
the  bill  of  lading. " 

Now,  my  Lords,  it  must  be  remembered  that   at  tin.-  tin. 
this  transaction  the  goods  in  the  warehouse  were   undei  a  di  uble 
stop.     They  were  under  the  stop  of  the  Chartered  Hank  of  India 
for  advances  made  by  the  bankers,  and  they  were  also  under  the 
stop  for  freight     At  that  time,  therefore,  on  the  4th  of  March, 
Abraham  could  not  have  dominion  and  control  over  the  goods, 
because  there  were  many  preliminary  things  to  be  dune  before  he 
could  entitle  himself  to  obtain  possession  of  them.     It  was  on 
»  the  7th  of  March  that  the  stop  of  the  Chartered  Bank  was  with- 
drawn, and  from  that  time  the  goods  remained  in  the  war<  I 
only  under  the  stop  for  freight.      But  at  that  time  Abraham  had 
not  the  dominion  and  control  over  the  goods  because  he  could  not 
obtain  possession  of  them  without  producing  to  the  wharfii  s 
withdrawal  of  the  stop  for  freight,  which  withdrawal  he  could 
only  obtain  upon  either  paying  or  tendering  the  amount  of  the 

freight. 

[*  335]        *In  the  local  Act  which  governs  this  transaction  the 

5th  clause  enacts   as   to  the   notice   to  be  given  to  the 

wharfinger,    and  then   it    says    expressly   that   "  Nothing    herein 

contained  shall  authorize  any  wharfinger  to  deliver  or  issue  any 
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warrant,  or  accept  any  order,  foi  the  delivery  of  any  goods  which 
shall  be  subject  to  a  lien  for  freight,  and  in  respect  of  which  such 
notice  in  writing  as  aforesaid  to  detain  the  same  for  freight  shall 
have  been  given,  until  the  importer,  proprietor,  or  consignee  of 
3uch  goods  shall  have  produced  a  withdrawal  in  writing  of  tin- 
order  of  stoppage  for  freight  from  the  owner  or  master  of  the  ship 
from  or  out  of  which  such  goods  shall  have  been  landed,  or  his 
Itroker  or  agent,  and  which  order  of  withdrawal  the  said  master 
or  owner  is  hereby  required  to  give  on  payment  or  tender  of  the 
freight  to  which  the  goods  shall  he  liable." 

Therefore  it  Beems  to  me  perfectly  clear  that  at  the  time  of  the 
transaction,  on  the  4th  of  March,  Abraham  had  not  complete 
dominion  or  control  of  the  goods,  because,  as  Mr.  Justice  Willes 
has  said,  it  is  only  when  he  is  entitled  to  immediate  possession 
of  the  goods,  without  anything  more  being  'lone,  that  the  hill  of 
lading  will  have  become  exhausted,  and  will  not  operate  at  all 
to  transfer  the  goods  to  any  person  who  either  has  advanced 
money  or  has  purchased  the  hill  of  lading. 

Under  these  circumstances,  1  am  of  opinion  that  the  nine 
Judges  who  were  unanimous  in  their  judgment  (thin'  .if  the 
Court  of  Common  Pleas,  and  si\  of  tin-  Court  of  Exchequer 
Chamber)  were  perfectly  right  in  the  conclusion  at  which  they 
arrived,  and  I  think  their  judgment  ought  to  be  affirmed. 

Lord  WEST/BUSY  :  — 

My  Lords,  I  hardly  feel  that  I  am  justified  in  adding  any  obser- 
vation to  what  has  fallen  from  my  noble  and  learned  friends,  bul 
as  it  is  extremely  desirable  that  there  should  be  no  doubt  in  the 
mercantile  world  with  regard  to  legal  principles  that  have  long 
been  recognised,  I  will  say  a  very  few  words.  Unquestionably 
tin- hill  of  lading,  a-  long  as  tic  engagement  to  tin1  shipowner 
has  not  been  fulfilled,  isa  living  current  instrument,  and  no  doubl 
the  transfer  of  it  for  value  passes  tie-  absolute  property  in 
the  goods.  ■  It  is  unquestionable  (as  has  been  said  here  [*  336] 
by  one  of  the  Judges),  that  the  handing  ovei  the  bill  of 
lading  for  any  advance,  under  ordinary  circumstances,  as  com- 
ly  vests  the  property  in  the  pledgee  as  it'  the  goods  had  been 
put  into  his  own  warehouse.  There  can  be  no  doubt,  therefore, 
that  the  first  person  who  for  value  gets  the  transfer  of  a  bill  of 
lading,  though  it  be  only  one  of  a  sel  of  three  bills,  acquires  the 
property;  and  all  subsequent  dealings  with   the   other  two  bills 
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must  in  law  be  subordinate  to  that  first  one,  and  for  tin.1-  reason, 
because  the  property  is  in  the  person  who  firs!  gets  a  transfei  of 
the  bill  of  Lading.  It  might  possibly  happen  that  the  shipowner, 
having  no  notice  of  the  first  dealing  with  the  bill  of  Lading,  may, 
on  the  second  bill  being  presented  by  another  party,  be  justified 
in  delivering  the  goods  to  thai  party.  But  although  that  may 
be  a  discharge  to  the  shipowner,  it  will  in  no  respecl  affect  the 
Legal  ownership  of  the  goods,  for  the  Legal  ownership  of  the  goods 
must  still  remain  in  the  firsl  holder  for  value  of  the  bill  of 
Lading,  because  he  had  the  legal  right  in  the  property. 

Now,  this  case  depends  upon  one  simple  inquiry,  —  whethei 
on  the  4th  of  March,  when  the  bill  of  Lading  wae  given  to 
Meyerstein  for  tin;  sum  of  money  then  advanced  and  paid  by 
him,  that  bill  <>f  lading  was  a  living,  current,  unexhausted  con- 
tract? The  contract  (as  I  have  said)  by  the  shipowner  remains 
in  force  until  he  delivers  possession  of  the  goods.  The  question, 
then,  is  simply  this :  Had  the  shipowner  delivered  possession  of 
the  goods  on  the  4th  of  March?  That  depends  on  the  character 
of  tlic  wharfinger's  possession. 

I  cannot  but  notice  the  very  loose  and  apparently  irregular 
mode  of  proceeding  which  appears  to  have  been  pursued  here. 
Tn  reality,  the  goods  appear  to  have  been  transferred  from  the 
ship  to  the  sufferance  wharf  by  the  interference  of  Abraham,  who 
at  that  time  was  not  the  holder  of  any  of  the  bills  of  lading. 
All  Abraham's  acts  with  regard  to  the  <^»h\<  whilst  the  hills  of 
lading  were  in  the  hands  of  other  holders  for  value  were  wholly 
unauthorized.  They  were  in  reality  the  acts  of  a  stranger.  The 
goods,  however,  got  to  the  sufferance  wharf,  and  there  they  were 
immediately  stopped  for  freight  due  to  the  shipowner. 
[*  337]  The  *  shipowner's  lien  was  asserted,  and  with  the  lien 
the  shipowner's  right  of  possession  was  equally  asserted. 
The  effect,  therefore,  was,  that  the  wharfinger,  at  all  events,  held 
for  the  shipowner.  The  possession  of  the  wharfinger  was  the 
possession  of  the  shipowner,  whose  freight  remained  unpaid. 
The  answer  to  one  question,  therefore,  is,  that  on  the  4th  of 
March,  when  the  first  bill  of  lading  was  transferred  for  value  to 
Meyerstein,  the  bill  of  lading  was  a  living,  unexhausted  instru- 
ment, because  the  contract  to  deliver  possession  by  the  shipowner 
bad  not  been  completed,  because  he  had  a  lien  on  the  goods  for 
freight.     There  can  be  no  doubt,  therefore,  that  the  bill  of  lading 
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at  that  time  was  a  negotiable  instrument;  and  if  it  was  so,  then 
Meyerstein  had  obtained  the  actual  property  in  the  goods  by  the 
transfer  to  him  of  the  bill  of  lading.  Having  that  actual  prop- 
•lty  in  the  goods,  there  was  no  .obligation  on  him  to  do  more. 

It  was  contended  at  the  bar  that  he  had  been  guilty  of  laches 
because  he  did  not  follow  up  the  title  he  had  acquired  by  giving 
notice  of  it  to  the  wharfinger.  But  this  is  quite  immaterial 
when  a  man  has  got  both  the  light  of  property  and  the  right  of 
possession,  passing  by  a  symbol,  the  bill  of  lading,  which  is  at 
once  both  the  symbol  of  the  property  and  the  evidence  of  the 
right  of  possession.  When  his  title  is  thus  complete,  there  is  no 
obligation  on  him  to  give  notice  to  any  one.  There  was,  there- 
fore, no  laches  on  his  part,  nor  was  there  any  ground  of  complaint 
that  he  failed  in  ordinary  prudence,  or  that  he  did  not  in  law  and 
equity  complete  his  security. 

That  being  the  state  of  the  rase,  Meyerstein  had  a  perfect  right 
to  the  property,  lie  hail  a  perfecl  right  to  possession,  and  the 
moment  the  freight  was  paid,  tin'  wharfinger  became  the  agent  of 
the  person  who  was  entitled  in  law  to  the  property  and  to  the 
possession  as  soon  as  the  obstacle  existing  by  uon-payment  of  the 
freight  had  been  removed.  There  can  1m-  no  doubt,  therefore, 
that  the  wharfinger  held,  6rst,  for  the  shipowner,  and  subject 
to  his  tight,  and  from  and  after  payment  of  the  freight  he  held 
on  behalf  of  Meyerstein.  the  legal  owner.  It  is  unnecessary  to 
repeat  what  has  been  so  well  said  bymy  noble  and  learned  friends 
who  preceded  me,  but  I  was  anxious  to  -how  by  these 
few  remarks  *  that  I  heartily  concur  in  the  principles  [*  338] 
which   they   have   laid   down. 

bold  (  'ol. unsay  :  — 

My  Lords,  the  grounds  of  the  judgment,  concurring  with  the 
judgments  given  in  the  Courts  below,  have  been  so  fully  stated, 
that  I  have  only  to  add  my  concurrence  in  them. 

Judgments  of  Court  of  Common  Pices  auri  of  Court 
of  Exchequer  Chamber  affirmed  and  appeal 
dismissed  ivith  costs. 
Lords'  Journals,  22nd  February,  1S70. 
vol.  iv.  —  52 
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No.  12.  —  Glyn,  &c.  Co.  v.  East  and  West  India  Dock  Co.,  7  App.  Cas.  592. 
Glyn  Mills,  Currie,  &  Co.  v.  The  East  and  West  India  Dock  Company. 

7  App.  ('as.  591-619  (s.  c.  52  L.  J.  Q.  B.  146  ;  47  L.  T.  309;  31  W.  R.  201) 

Bill  of  Lading.  —  Bills  in  Set.  —  Delicery. 

Action  by  the  plaintiff  bank  against  the  Dock  Company  as  warehousemen 
for  conversion  of  goods. 

The  goods  had  been  shipped  under  bill  of  lading  in  a  set  of  three  in  ordi- 
nary form,  and  had  been  landed  on  captain's  entry,  pursuant  to  the  Merchant 
Shipping  Act  1862,  s.  68,  &c. 

The  plaintiff  bank  were  indorsees  for  value  of  the  first  of  the  set. 

The  defendants,  the  dock  company,  having  delivered  to  consignee's  order 
upon  production  of  the  second  of  the  set,  the  plaintiffs  demanded  delivery, 
and  subsequently  brought  the  action. 

The  House  of  Lords,  affirming  the  judgment  of  the  Court  of  Appeal,  and 
reversing  that  of  Field,  J.,  gave  judgment  in  favour  of  the  defendants. 

[592]  Appeal  from  the  judgment  of  the  Court  of  Appeal,  6  Q. 

B.  D.  475  ;  50  L.  J.  Q,  B.  62,  reversing  a  judgment  of  Field, 

J.  (who  tried  the  case  without  a  jury),  in  favour  of  the  appellants. 

5  Q.  B.  D.  129  ;  49  L.  J.  Q.  B.  303.  The  facts  (which  are  set  out  in 
the  judgments  of  Field,  J.,  and  Brett,  L.  J.)  are  shortly  as  follows  : 

Sugar  was  shipped  in  Jamaica  and  consigned  to  Cottam,  Mortan, 

6  Co.,  merchants  in  London.  On  April  16,  1878,  the  master  signed 
a  set  of  three  bills  of  lading  marked  respectively  "  First,"  "  Second," 
and  "  Third,"  making  the  sugar  deliverable  to  Cottam  &  Co.,  or  their 
assigns,  freight  payable  in  London.  Each  bill  contained  the  clause, 
"  In  witness  whereof  the  master  or  purser  of  the  said  ship  hath 
affirmed  to  three  bills  of  lading,  all  of  this  tenor  and  date,  the  one 
of  which  bills  being  accomplished,  the  others  to  stand  void."  Dur- 
ing the  voyage  Cottam  &  Co.,  on  the  loth  of  May,  1878,  indorsed 
in  blank  the  bill  marked  "  First "  to  the  appellants,  London  bankers, 
in  consideration  of  a  loan.  The  ship  arrived  at  London  on  the  27th 
of  May,  and  on  the  28th  the  master  landed  the  sugar  and  deposited 
it  witli  the  respondents  in  their  docks,  lodging  with  them  a  copy 
of  his  manifest  in  a  printed  form  supplied  by  the  respondents.  In 
the  manifest  the  names  of  Cottam  &  Co.  appeared  as  consignees 
and  as  entering  the  goods.  At  the  foot  was  a  printed  clause  :  "  I 
declare  the  above  to  be  a  true  copy  of  the  manifest  of  the  cargo  of 
the  above  ship,  and  hereby  authorize  the  Fast  and  West  India  Dock 
Company  to  deliver  the  same  to  the  consignees  as  above,  or  to  the 
holders  of  the  bills  of  lading."     This  was  signed  by  the  master,  thu 
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words  "the  consignees  as  above  or  to"  being  first  struck  out.  On 
the  29th  the  master  lodged  with  the  respondents  a  written  notice 
"  pursuant  to  25  &  26  Vict.  c.  63,  s.  68,  &c. "  to  detain  the  sugar 
till  payment  of  the  freight.  On  the  31st  Cottam  &  Co. 
brought  the  bill  marked  *  "  Second,"  not  indorsed,  to  the  [*  593] 
respondents,  who  entered  Cottam  &  Co.  in  their  books  as 
proprietors  of  the  sugar.  On  the  7th  of  June,  the  freight  having 
been  paid  by  Cottam  &  Co.,  the  stop  for  freight  was  removed.  In 
July  the  respondents,  bond  fide  and  without  notice  or  knowl- 
edge of  any  claim  by  the  appellants,  delivered  the  sugar  to  Williams 
&  Co.,  who  held  delivery  orders  signed  by  Cottam  &  Co.  Cottam 
&  Co.  having  gone  into  liquidation  in  August,  the  appellants  de- 
manded the  sugar  from  the  respondents,  producing  the  bill  of 
lading  marked  "  First."  The  respondents  not  being  able  to  de- 
liver, the  appellants  brought  this  action  against  them,  claiming 
damages  for  the  value  of  the  sugar. 

July  3,  4,  6.  Sir  F.  Herschell,  S.  G.,  and  Benjamin,  Q.  C.  (Barnes 
with  them),  for  the  appellants:  — 

The  indorsement  of  the  "first"  bill  of  lading  gave  the  appellants 
n  legal  title  to  the  goods :  made  them  "  holders  of  the  bills  of 
lading,"  and  prevented  any  other  persons  being  holders  by  any 
dealings  with  the  "  second  "  or  "third"  bill.  The  unloading  and 
delivery  to  the  dock  company  were  strictly  under  the  Merchant 
Shipping  Act,  1862  (25  &  26  Vict.  c.  63).  The  shipowner  would 
not  have  been  discharged  unless  he  delivered  to  the  true  owners, 
the  appellants  ;  but  even  if  he  would,  the  respondents  would  not. 
By  18  &  19  Vict.  c.  Ill,  ss.  1,  2,  the  appellants  could  sue  on  the 
contract  and  could  be  sued  by  the  shipowner  for  freight.  Fearon  v. 
Bowers,  1  H.  Bl.  364  n.,  so  far  as  it  affects  the  present  question,  was 
not  approved  or  disapproved  by  Lord  Loughborough  in  Lickbarrow 
v.  Mi  son,  1  Sm.  L.  C.  8th  ed.  p.  782,  ante,  p.  756,  but  was  approved 
by  Dr.  Lushixgtox  in  The  Tigress,  32  L.  J.  P.  &  A.  97.  If  it  proves 
anything,  it  proves  too  much,  viz.,  that  delivery  to  a  holder  of  any 
one  of  the  set  with  notice  of  the  holders  of  the  others  by  the  master 
will  discharge  him.  The  only  other  authority  on  the  question 
whether  delivery  to  the  holder  of  one  of  several  bills  of  lading 
discharges  the  shipowner  is  the  dictum  of  Lord  Westbury  in  Barber 
v.  Meijerstein,  L.  R,  4  H.  L.  336 ;  39  L.  J.  C.  P.  187 ;  p.  798,  ante  ; 
and  see  Abbott  on  Shipping,  6th  ed.  p.  286,  pt.  4,  c.  3,  s.  5.  The 
clause  "  one  of  which  being  accomplished  the  others  to  stand  void" 
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means  " rightfully  accomplished."  It  cannot  mean  accomplished 
by  delivery  to  a  person  without  title.  There  can  be  only 
[* 594]  one  "assign"  in  law,  and  delivery  *  to  any  person  wrong- 
fully pretending  to  be  an  assign  is  not  delivery  to  an  assign. 
A  warehouseman  holds  not  by  contract,  but  by  force  of  the  Merchant 
Shipping  Act  1862  (25  &  26  Victc.  63,ss.  66-77),and  holds  for  the 
true  owner.  As  soon  as  the  stop  for  freight  was  removed,  the  contract 
of  affreightment  was  gone.  The  warehouseman  has  more  power  than 
the  shipowner ;  he  can  sell  after  ninety  days.  The  striking  out  the 
words  "to  the  consignees  as  above  <u-  to"  out  of  the  manifest  was 
notice  not  to  deliver  to  consignees,  except  in  their  character  as 
holders  of  the  bills  of  lading.  There  was  no  authority  to  deliver 
except  as  above.  The  respondents  were  not  bailees  within  any  of 
the  classes  in  Fowler  v.  Hull  ins,  L.  \\..  7  If.  L.  pp.  766—768  ;  44 
L.  J.  Q.  B.  169;  2R.  C.  410.  The  only  case  where  ostensible  owner- 
ship is  recognized  is  a  sale  in  markel  overt 

Sir  H.  Giffard,  Q.  C,  and  Cohen,  Q.  C.  (Pollard  with  them),  for 
the  respondents  :  — 

The  appellants  having  recognised  Cottam  iV-  Co.  as  entitled  to 
deal  with  the  goods,  and  as  consignees  and  as  their  agents,  cannot 
repudiate  their  own  acts.  If  indeed  the  master  had  had  notice,  he 
might  be  liable  in  trover.  The  practice,as  was  said  by  Bramwell, 
L.  J.,  6  Q.  B.  P.  492  ;  50  L.  J.  Q.  B.  79,  is  for  the  master  to  deliver 
to  the  person  who  first  presents  a  bill  of  lading.  The  holder  of  a 
bill  of  lading  ought  to  watch  the  ship  and  upon  arrival  present  it, 
in  view  of  possible  claims  for  demurrage.  For  those  claims  the 
shipper  would  be  primarily  liable  ;  and,  secondarily,  the  ind" 
of  bills  of  lading  to  whom  the  contract  is  transferred  by  indorse- 
ment. If  the  holder  of  bills  of  lading  is  not  there  to  receive  the 
goods,  the  master  has  no  reason  to  suspect,  or  to  ask  questions.  A  - 
to  reasonable  grounds  for  suspicion,  see  Jones  v.  Smith,  1  Hare,  4o  ; 
11  L.  J.  Ch.  83.  If  such  questions  must  always  be  asked,  it  would 
much  impair  the  value  of  negotiable  securities.  The  master  had 
here  no  right  or  reason  to  suspect.  The  course  of  business  between 
Cottam  &  Co.  and  the  dock  company  was  to  show  only  one  bill  of 
lading.  The  Merchant  Shipping  Act  1862  does  not  provide  for  de- 
livery of  goods  by  a  dock  company.  If  the  master  would  not  be 
liable,  neither  would  the  dock  company  be.  If  the  respondents 
fairly  believed  Cottam  &  Co.  to  be  owners,  they  are  not 
[*  595]  liable  in  trover ;  nor  if  *  they  delivered  to  the  ostensible 
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owners  which  Cottam  &  Co.  were,  having  a  bill  of  lading  and  having 
been  allowed  to  interfere  with  the  goods. 

Sir  F.  Herschell,  S.  G.,  in  reply  :  — 

There  was  no  relation  between  Cottam  &  Co.  and  the  dock  com- 
pany except  as  arising-  from  statute  and  from  the  bill  of  lading. 
At  the  trial  it  was  never  suggested  that  the  dock  company  were 
bailees  of  Cottam  &  Co.  The  goods  were  deposited  by  ship,  and 
the  dock  company  are  in  no  better  position  than  the  shipowner. 
The  appellants  were  not  negligent.  It  is  not  the  business  of 
'bankers  to  watch  ships  and  stop  delivery.  If  it  were  so  held,  it 
would  impair  the  negotiability  of  bills  of  lading.  No  usage  or  cus- 
tom was  proved  to  deliver  to  whoever  presents  one  of  a  set  of  bills 
<>f  lading,  though  there  may  lie  a  practice.  But  people  often  do 
things  subject  to  risk  of  loss  if  there  be  fraud.  Such  usage  could 
not  be  proved  unless  it  were  shown  that  the  master  delivered  to  a 
wrong  person,  and  yet  was  held  not  liable.  The  clause  "  the  one  of 
which  bills,"  &c.,  means  only  that  the  master  shall  not  be  liable  to 
hand  over  the  goods  three  times;  and  was  not  inserted  with  a  view 
to  such  a  case  as  the  present.  "  Accomplished  "  means  delivery  in 
pursuance  of  the  contract  Till  tin'  freight  is  paid  the  dock  com- 
pany hold  for  the  shipowner  to  preserve  his  lien  :  when  the  stop 
for  freight  is  removed  the  shipowner  is  out  of  the  question,  for  he 
lias  discharged  himself  by  delivery  t"  the  dock  company,  and  they 
hold  for  the  true  owner,  and  have  a  lien  against  him  for  warehouse 
charges.  When  they  sell  they  must  hand  the  proceeds  to  the 
true  owner.  When  the  stop  tor  freight  i<  removed  the  bill  of  lading 
ceases  to  be  ''a  living  instrument  "  (Barber  v.  Meyersteiri),  and  the 
dock  company  hold  only  for  the  true  owner. 

The  House  took  time  for  consideration. 

Aug.  1.      Lord  SELBORNE,  L.  C.  :  — 

My    Lords,  having   had   the   advantage   of   seeing   in  print  the 
opinion  of  my  noble  and  learned  friend,  Lord    BLACKBURN, 
in  this  *  case,  with  which  1  agree,  1   shall  content   myself  [*596] 
with  making  a  very  few  observations. 

Every  one  claiming  as  assignee  under  a  bill  of  lading  musl  be 
bound  by  its  term-,  and  by  the  contract  between  the  shipper  of  the 
goods  and  the  shipowner  therein  expressed.  The  primary  office 
and  purpose  of  a  bill  of  lading,  although  by  mercantile  law  and 
_■  it  is  a  symbol  of  the  right  of  property  in  the  goods,  is  to  ex- 
press the  terms  of  the  contract  between  the  shipper  and  the  ship- 
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owner.  It  is  for  the  benefit  of  the  shipper  that  the  right  to  take 
delivery  of  the  goods  is  made  assignable,  and  it  is  for  the  benefit 
and  security  of  the  shipowner  that  when  several  bills  of  lading,  all 
of  the  same  tenor  and  date,  are  given  as  to  the  same  goods,  it  is  pro- 
vided that  "  the  one  of  these  bills  being  accomplished,  the  others 
are  to  stand  void."  It  would  be  neither  reasonable  nor  equitable, 
nor  in  accordance  with  the  terms  of  such  a  contract,  that  an  as- 
signment, of  which  the  shipowner  has  no  notice,  should  prevent  a 
hond  fide  delivery  under  one  of  the  bills  of  lading,  produced  to  him 
by  the  person  named  on  the  face  of  it  as  entitled  to  delivery  (in ' 
the  absence  of  assignment),  from  being  a  discharge  to  the  ship- 
owner. Assignment,  being  a  change  of  title  since  the  contract,  is 
not  to  be  presumed  by  the  shipowner  in  the  absence  of  notice,  any 
more  than  a  change  of  title  is  to  be  presumed  in  any  other  case 
when  the  original  party  to  a  contract  comes  forward  and  claims  its 
performance,  the  other  party  having  no  notice  of  anything  to  dis- 
place his  right.  He  has  notice  indeed  that  an  assignment  is  pos- 
sible, but  he  has  no  notice  that  it  has  taken  place.  There  is  no 
proof  of  any  mercantile  usage  putting  the  shipowner,  in  such  a  case,, 
under  an  obligation  to  inquire  whether  there  has  in  fact  been  an 
assignment  or  not ;  and,  in  the  absence  of  such  usage,  I  am  of 
opinion  that  it  is  for  the  assignee  to  give  notice  of  his  title  to  the 
shipowner,  if  he  desires  to  make  it  secure,  and  not  for  the  ship- 
owner to  make  any  such  inquiry.  This  conclusion  is  in  accordance 
with  the  authorities  which  will  be  referred  to  by  my  noble  and 
learned  friend,  and  also  with  the  principle  of  such  decisions  as  those 
of  your  Lordship's  House  in  Shaw  v.  Foster,  L.  R.,  5  H.  L.  321  ;  42 
L.  J.  Oh.  49,  and  London  and  County  Banking  Co.  v.  Ratcliffe,  6- 
App.  ("as.  722,  729;  51  I,  J.  Ch.  28. 

It  was  admitted,  in  the  argument  at  the  bar,  that  the 
[*  597]  right  of  *  the  shipowner  to  deliver  to  the  first  person  who 
claimed  it,  by  virtue  of  an  indorsed  bill  of  lading  (the  ship- 
owner having  no  notice  of  any  better  title),  could  not  be  denied, 
although  such  person  might  not,  in  fact  (if  there  had  been  a  prior 
indorsement  of  another  part  of  the  bill  of  lading  to  another  person 
for  valuable  consideration),  have  the  legal  title  to  the  goods.  It  is 
clear,  therefore,  that  the  shipowner  may  be  discharged  by  a  bond 
fidr  delivery,  under  the  terms  of  his  contract  with  the  shipper, 
to  a  person  who  is  not  the  true  owner;  and  T  think  there  is  no 
sufficient  reason  for  refusing  him  tli"  b  snefit  of  that  contract,  when 
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the  part  of  the  bill  of  lading  on  which  he  makes  a  like  bona  fide 
delivery  is  not  indorsed. 

I  have  spoken  of  the  "  shipowner  "  throughout,  because,  in  my 
opinion,  the  position  of  the  dock  company  for  the  purposes  of  the 
present  question  is  not  in  any  respect  different  from  that  of  the 
shipowner. 

The  appeal,  therefore,  ought,  in  my  opinion,  to  be  dismissed 
with  costs. 

Earl  Cairns  :  — 

My  Lords,  I  also  am  of  opinion  that  this  appeal  must  fail. 
There  is  no  necessity  for  going  at  length  into  any  of  the  facts  of 
the  case,  for  on  the  facts  there  has  really  been  no  dispute ;  but  I 
think  it  is  desirable  to  state  at  the  outset  that  the  opinion  which 
I  have  formed  is  that  the  respondents,  the  dock  company,  are 
under  no  higher  liability  than  the  shipowner  himself  would  have 
been,  and  on  the  other  hand  that  they  are  not  under  any  lower 
or  less  liability,  and  that  the  case  may  be  looked  upon,  in  a 
general  point  of  view,  as  if  the  delivery  had  been,  not  by  the 
dock  company,  but  by  the  shipowner  himself.  I  think  that 
that  is  satisfactory,  because  the  opinion  which  your  Lordships 
will  express  will  be  an  opinion  applicable  generally  to  the  case 
of  shipowners,  and  will  not  be  founded  upon  any  special  circum- 
stances connected  with  the  present  case. 

So  also  it  appears  to  me  that  neither  the  appellants  nor  the 
respondents  can  be  said  to  be  guilty  of  any  laches  whatever, 
much  less  of  any  want  of  good  faith.  It  is  quite  clear  that 
Cottam  &  Co.  produced  to  the  dock  company,  whom  I 
will  suppose  to  be  *  the  shipowner,  one  part  of  the  bill  [*  598] 
of  lading,  and  on  the  production  of  that  part  the  delivery 
of  the  goods  took  place. 

That  leads  me  to  consider  what  is  the  position,  with  regard  to 
a  bill  of  lading  of  this  kind,  of  a  shipowner  at  an  out-port  ?  A 
shipowner,  or  his  agent  at  a  distant  port,  undertakes  to  carry 
certain  goods ;  he  receives  the  goods  upon  a  contract  of  affreight- 
ment ;  he  or  his  servant,  the  master  of  the  ship,  gives  a  bill  of 
lading.  I  will  suppose,  in  the  first  place,  that  he  gives  a  bill  of 
lading  consisting  of  only  one  part.  Now  the  contract  in  a  bill 
of  lading  of  that  kind  is,  that  the  shipowner  will  deliver  to  the 
consignee  or  to  his  order  or  to  his  assigns  the  goods  which  are 
undertaken  to  be  carried.      Of  course  in  a  contract  of  that  kind  it 
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is  obvious  thai  questions  of  some  difficulty  and  Bome  embam 
mnit   ip;i\  arise.     The  assumption  ie   thai   the  person  who  Bhip* 
tin-  goods,  or  the  consignee,  will  nol  necessarily  be  the  person  to 
whom  the  delivery  is  to  be  made.     The  deliver)  is  to  be  made  to 
him  or,  iii  the  alternative,  to  hie  ordei  oi  to  hit  ass 

tionB,    it   is  obvious   theref ma)    arise      II       the   consij 

ordered  the  deliver)  to  be  made  to  an)   othei    person?     lla^   he 
assigned  the  contract  or  the  propert)  in  the  goods?     Ii   he  I 
to  whom  has  he  d  ii  i     Are  there  more  assigns  than  one, 

and  if  so,  in  what  order  of  assignmenl  do  the)  stand  ! 

Now   it'  there   wen-  only   one   pari    ol    the  bill  of  lading,  the 
process,  as  it  appears  to  me,  would  be  an  extremely  Bimple  one. 
Xhe  bill  of  lading  would  be  the  title  deed,  and  whoever  came  to 
the  shipowner  or  to  the  master  of  the  ship  and  demanded  deliver) 
oi  the  goods,  in  whatever  right    he  claimed,  —  whether  as  the 
original  consignee  oi   aa  a   person  coming   by  ordei   of  the  con- 
signee, or  as  the  assign  of  the  contracl  01  oi  the  property, — in 
any  of  those  cases  all  that  the  mastei   of  the  ship  (who  is  not  a 
lawyer  and  has  not,  perhaps,  a  lawyei  at  his  side)  would  have 
to  say  is,  "Where   is  youT  title  deed?     Produce  it"     If  he  had 
not  a  title  deed  the  mastei  would  be  entitled  to  sa)       I  will 
deliver  these  goods  to  \  ou. "     It.  on  the  other  hand,  he  had  the  bill 
of  lading,  and  if  there  was  no  fraud  and  no  notice  of  any  different 
title  brought  home  to  the  master,  all  thai  the  mastei  would  have 
to  do  would  be  to  deliver  to  the  person  having  that  title  deed,  and 

then  the  master  would  be  free  from  any  responsibility. 
[*  599]        "  But  the  confusion,  the  difficulty,  and  embarrassment 

have  arisen  from  there  not  being  what  I  have  sup] 
one  title  deed,  but  there  being  more  than  one,  in  this  case  three 
parts  of  the  title  deed,  that   is  to  say,  of  the  bill  of  lading 
asked  the  question,  For  wliose  benefit  is  it  that  there  are'1 
three  parts?     Certainly  not   for  the  benefit   of  the  shipowner,  or 
for  the  benefit  of   the   master.     To   them   the   |  .  of  three 

parts  of  the  bill  of  lading  is  simply  an  embarrassment.  It  . 
the  benefit  of  the  shippei  ot  of  the  consignee.  I  do  not  stop  to 
inquire  whether  to  them  it  is  really  a  benefit,  or  whether  at  this 
time  of  day  (many  if  not  all  of  the  reasons  for  having  bills  of 
lading  in  parts  being  very  much  modified)  it  would  not  he  better 
for  every  one  that  there  should  be  only  one  part  :  that  is  a  ques- 
tion for  the  mercantile  world  to  consider.      It  is  quite  sufficient 
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for  me  to  say  that  it  is  certainly  not  for  the  benefit  or  for  the 
convenience  of  the  shipowner  or  of  the  master  that  there  are  three 
parts  of  the  bill  of  lading. 

Then  what  has  the  shipowner  to  do?  The  shipowner  has  to 
protect  himself  from  that  which  is  liable  to  cause  difficulty  or 
embarrassment  to  him,  and  the  way  in  which  as  it  appears  to  me 
he  does  protect  himself  is  by  stating  that  although  "  the  master 
or  purser  hath  affirmed  to  three  hill-  of  lading,"  — that  is  to  say, 
ha-  signed  three  bills  oi  lading"  all  of  tin-  -aim-  tenor  ami  date," 
—  yet  notwithstanding  that  fact  "  one  of  these  hills  of  lading 
being  accomplished  the  others  shall  stand  void,"  which  I  under- 
stand t<>  mean  that  it'  upon  one  of  them  the  shipowner  acts  in 
good  faith  he  will  have  "  accomplished "  his  contract,  will  have 
fulfilled  it.  ami  will  not  he  liable  or  answerable  upon  any  of  the 
others,  li  one  i-  ]  roduced  to  him  in  good  faith  he  is  t<>  ad  upon 
that,  ami  not  to  embarrass  himself  by  considering  what  has  1 « - .  -  > » i  ne 
<»f  the  cither  hill-  of  lading.  That  appears  to  me  to  be  the  plain 
ami  natural  interpretation  of  these  words,  having  regard  to  the 
purpose  I'oi  whi<h  they  arc  introduced.  I  put  it  to  the  learned 
counsel  who  argued  the  case  whether  he  could  suggest  any  other 
explanation  of  these  words  which  would  give  them  a  rational 
meaning,  hut  I  could  not  learn  from  the  bar  that  there  was  any 
other  explanation  that  could  he  suggested. 

That  being  the  case,  there  has  occurred  exactly  one  of  those 
instances  in  which  the  shipownei  requires  protection.  I 
use  tie-  "term  "shipowner"  because  for  this  purpose  I  [*  600] 
assume  that  the  dork  company  is  in  the  position  of  the 
shipowner.  Be  has  had,  in  good  faith,  one  of  the  parts  of  the 
bill  of  lading  presented  to  him  he  has  had  no  notice  of  any 
title  at  variance  with  that  —  he  has  acted  upon  the  bill  of  lading 
so  produced,  and  it  appeal-  to  me  that  if  he  or  those  who  stand 
in  his  place  are  not  to  be  protected,  the  final  clause  might  as 
well  be  -truck  out  of  the  bill  of  lading. 

[\    is  said   that   this  will  cause   inconvenience  to  those   who 

advance  money  upon  bills  of  lading.     I  do  not  think  that  it  need 

do  so  in  the  least.     There  are,  at  all  events,  three  courses  open 

hem,  either  of  which  they  may  take.      The  mercantile  world 

may,  if   they   think    right,  altei    the    practice   of  giving  bills  of 

lading  in  more  pans  than  one.     That  would  b ie  course  which 

might  be  taken.      But  even  supposing  that  the  bill   of  lading  is 
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in  more  parts  than  one,  all  thai  any  person  who  advances  money 
u]i<ni  a  Mil  of  lading  will  have  t"  '1",  it'  In-  he  will 

on  the  face  of  the  bill  of  lading,  thai  it  has  been  signed  in  more 
parts  than  one,  will  be  to  require  that  all  the  parte  are  brought 
in,  that  is  to  say,  that  all  the  title  deeds  are  brought  in.  1 
know  that  that  is  the  practice  with  regard  to  other  title  deeds, 
and  it  strikes  me  with  some  surprise  thai  any  one  would  advance 
money  upon  a  bill  of  lading  without  taking  that  course  ol 
requiring  the  delivery  up  of  all  the  parts.  If  the  person  advan- 
cing the  money  does  nol  choose  to  do  that,  anothei  course  which 
he  may  take  is,  to  1"'  v  igilanl  and  on  the  alert  and  to  take  « are 
thai  he  is  on  the  spot  a1  the  firsl  arrival  of  the  ship  in  the  dock, 
[f  those  who  advance  money  ou  bills  of  lading  do  Dot  adopt  one 
or  other  of  those  courses,  it  appears  to  me  thai  if  they  suffer, 
they  suffer  in  consequence  ot  their  own  act. 

Whether  thai  be  so  or  Dot,  il  seems  to  me  that  the  dock  com- 
pany, standing  in  the  position  of  the  shipowner,  require  to  be 
protected,  —  that  the)  have  done  that  which  it  was  theii  positive 
duty  to  do,  ami  that  the  judgment  of  the  Court  below  ought  to  be 
affirmed. 

Lord  0*H  \«;an  :  — 

My  Lords,  1  also  have  had  the  advantage  of  reading  the  opinion 
of  my  Doble  and  learned  friend  (Lord   Blackburn),  and  I 
[*  001]   feel  that  *  I  cannot  do  better  than  follow  the  exam]  I 

my  Doble  and  learned  friend  on  the  woolsack,  by  accept- 
ing its  conclusions,  and  the  reasons  on  which  they  have  been 
based.  Its  statement  of  the  farts  is  lucid,  accurate,  and  exhaus- 
tive, and  its  exposition  of  the  law  presents  with  remarkable 
precision  and  succinctness  the  view  which  after  serious  consider- 
ation I  have  adopted  in  common,  I  believe,  with  all  your 
Lordships. 

I  cannot  say  that  I  have  not  had  some  hesitation  in  the  adop- 
tion of  it.  The  conflict  of  decision  between  able  Judges  of  equal 
authority  and  equally  divided,  the  diversities  of  reasoning  even 
between  those  who  in  the  result  have  agreed,  the  want  of  any 
recent  evidence  as  to  the  usages  of  commercial  men  in  these 
countries  with  reference  to  bills  of  lading,  and  especially  such 
dealings  with  them  as  are  the  subject  of  our  consideration,  made 
me  doubtful  for  a  time;  but  I  am  satisfied  upon  the  whole  that 
the  ruling  of  the  Appellate  Court  was  right  and  ought  to  be 
upheld. 
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The  defendants  got  possession  of  the  gut  ids  from  the  captain, 
not  by  virtue  of  any  contract  or  bailment,  as  has  been  contended 
at  the  bar,  but  under  the  provisions  of  the  statute  and  subject 
to  the  liabilities  created,  and  the  duties  imposed,  by  it.  And 
amongst  them  was  the  obligation  to  deliver  them  to  such  person 
or  persons,  and  on  such  conditions,  as  the  statute  should  be  held 
to  have  indicated  and  required,  to  warrant  delivery  by  the  ship- 
owner or  the  master.  <  >n  the  payment  of  the  freight  and  the 
removal  of  the  stop  order  it  seems  to  me  that  they  were  bound, 
as  he  would  have  been,  to  deliver  them  to  the  person  making 
presentment  of  the  bill  of  lading.  I  think,  in  the  absence  of 
express  decision,  the  weight  of  authority  having  relation  to  it 
sustains  the  judgment  of  the  Court  below.  I  think  that  usage, 
so  far  as  we  have  any  means  of  ascertaining  it.  is  inconsistent 
with  the  plaintiff's  claim,  --and,  1  think,  finally,  that  principle 
and  policy,  and  the  necessities  of  mercantile  affairs,  are  quite  in 
favour  of  the  action  of  the  defendants. 

A.s  to  authority,  there  is  none  which  deals  with  the  precise 
state  of  facts  before  us.  The  case  of  Fearon  v.  Bowers  was 
different  from  this,  as  then-  the  person  yielding  up  the  goods  was 
the  captain  of  the  vessel,  and  not  the  warehouseman,  and 
lie  had  to  "choose  between  two  claimants ;  whereas  in  the  [ '  602] 
present  case  there  was  only  one  claimant  known  to  the 
defendants,  and  they  had  no  notice  <a*  any  other.  1  concur  in 
the  view  of  Lord  Tentkrdek  that  the  law  should  not  commit  a 
discretion  to  the  captain  of  a  ship  so  unreasonably  large  and  s<> 
capable  of  being  put  t«i  evil  uses.  But  that  case  could  scarcely 
have  been  entertained  at  all,  it'  the  lessei  power  to  hand  goods  to 
the  holder  of  a  bill  of  lading,  bond  fide  and  without  knowledge 
ty  adverse  title,  had  not  been  assumed  to  be  warranted  by 
usage  and  by  law.  I  d<»  not  think  the  approval  of  thai  case  in 
Liekbarrow  v.  Mason,  by  Lord  Loughborough  and  Mr.  Justice 
Buller,  can  beheld  to  have  established  it  in  all  its  dangerous 
nt.  The  circumstances  they  were  considering  did  not  neces- 
sitate the  minute  examination  or  the  complete  rejection  or  adop- 
tion of  its  doctrine.  But  this,  at  least,  may  be  said,  that  unless 
the  holder  of  a  bill  of  lading  was  then  understood  to  be  entitled 
to  receive  the  soods,  of  which  it  guaranteed  the  delivery,  we  can 
scarcely  conceive  thai  the  largei  proposition  would  nol  have  been 
at  once  repudiated.      And  in  the  case  of   The    Tigress,  before   Dr. 
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i      niNGTON,  when  he  refers  to  the  case  of  /•'<"/<<//  \.   Bowers,  he 
does  not  expre    l\  adopt  it,  in  its  fulness,  ;i-  he  did  not  need  t<» 
do  l'"i    the    purpose  of   In-    judgment:   bul   confines    himself    n> 
approval  of  it,  so  far  as    it    ma)  be  applied  in  the  condition 
t  he  case  before  him.      M  n  v.  Bowi  ■         Tin 

is  a  strongei  •  than  the  present,  foi   here  it  appears  thai  there 

had  been  no  presentment  at  ill  by  the  vendee  of  hi^  hill  ol  lad- 
ing, h  i  clear,  therefore,  thai  the  tnastei  would  al  least  have 
been  justified  in  delivering  to  the  plaintiffs  as  holders  of  the  Brat 
lull  of  ladinj  ited;  and  it  musl  be  remembered  tli.it  the 
lull  of  lading  contain  a  proviso  thai  the  fii-t  \»-\wjl  accomplished 
the  others  mall  stand  void."  Plainly  Dr.  Lushingtom  con- 
sidered the  first  presentment  Biifficienl  to  entitle  the  hold< 
the  deliver]  of  the  goods,  and  held  thai  th<-  delivery  on  such 
ntmenl  was  the  "  accomplishment,"  within  the  propel  mean- 
ing of  ilif  instrument,  on  which  tl thers  should  "  stand  void." 

And  accordingly  the  casi  mply  headed  "  A  m::-t<-i  is 

|  '  603]  justified  in  delivering  the  goods  to  the  holdei  first 

bill  of  lading  presented,"  which  is  tin-  case  ol  the  de- 
fendants who  stand  in  the  mastei  -  pla<  ■  I  ems  to  me  that 
taking  these  cases  together,  the)  constitute  dy  of 

authority  in  support  "t'  the  judgmenl  of  1 1 1 •  -  Court  below. 

Then,  as   to  the   practice   in   such  matters,  we  have   no  parol 
testimony  about  it.  nor  any  ]>i"<>t  at   the  particular  trial  <>t  this 
case:  but    we   have   the   statement    of  the  Chief  Justice  (Li 
longtime  ago  that  a  usage  existed  then  which  would  have  fully 
warranted  the  course  of  tli«'  defendants;  we  have  his  direction  of 
a  verdict   founded  on  the  proof  of  it:  we  have  Lord  Tenterdkn 
suggesting  the  limitation  of  the  rule  so  acted  on  by  the  Chief 
Justice,  but  not  denying  its  existence  or  disapproving  of  it  - 
as  to   its   excessive  operation;  and   we   have  the  uncontradi 
assertion   of   a   living   Judg<  a     it   experience   in    mercantile 

cases,  that  it  is  -till  the  "  undoubted  practice  "  to  deliver  "  with- 
out inquiry"  to  the  holder  of  a  bill  of  lading.  Per  Bbamwell, 
L.  J.,  6  Q.  B.  D.  492. 

And.  lastly,  that   principle  and  policy  are  in  favour  of  such  a 
practice  appears  to  me  reasonably  plain,  when  we  consider  how 
impossible  it  would  be  for  a  master  in  a  multitude  of  cas 
institute  satisfactory  inquiry  as  to   the   transactions  dehors  the 
part  produced  to  him    which  might  qualify  or  destroy  the  right 
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to  the  possession  of  the  goods.  The  fact  that  so  very  few  com- 
plaints of  misdelivery  are  recorded  during  a  century  and  more, 
either  on  the  t  error  or  of  fraud,  demonstrates  how  little 

practical  evil  has  come  of  the  usage;  whilst,  if  it  had  not   pre- 
vailed, the  prompt  and  unfettered  action  required   by  the   needs 
mmerce   might    have   been   much   restrained   in   very   many 
instances. 

Ii  is  always  painful  to  decide  when  the  decision  must  neces- 
sarily injure  one  of  two  blameless  parties;  but  in  this  rase  the 
plaintiffs  \\h<>  had  the  property  which  secured  the  advance 
undoubtedly  vested  in  them  by  the  indorsement  of  the  bill  of 
lading,  have  never  lost  their  title  to  that  property  or  the  right 
to  recover  it,  it  wrongfully  taken  from  them,  [f  they  had  acted 
as  the  bank  did  in  Barber  v.  M  i,  they  would  have   run 

no  risk  of  loss.     They  might   have  taken  other  precautions  (such 
a-  getting  all  the  three  parts  of  the  lull  of  lading)  with  a  like 
result,  and  they  are  not   now  precluded  from  seeking  re- 
dress from   =  1 1 1  \   "lit-   who   may  "illegally   have  obtained   [*  604] 
:  :i  of  their  goods.      But  the  defendants,  who  have 

don.-  nothing  mala  fide,  who  have  acted,  a-  I  conceive,  according 
to  usage  and  within  theii  right,  should  ma  he  made  answerable 
i  ii  error  for  the  consequences  of  which  they  are  not,  in  my 
opinion,  legally  or  morally  responsible. 

I  think  that  the  appeal  should  be  dismissed  with  c< 

I. -id  Blackburn  :  — 

My  Lords,  this  i<  one  of  the  cases  in  which  difficulty  arises 
from  the  mercantile  usage  of  making  out  a  hill  of  lading  in 
parts. 

lb  ince    the   decision    of    /  -  Vbarrow   v.    M'>s<>,i,    now 

nearly    one    hundred    years    ago,    no   doubt    that,    before    there 
was  any  statute  affecting  the  matter,   the  lull  of  lading  was  a 
ferable  document  of  title,  al  least  t<.  tin-  extent,  as  was  said 
by  I. "id    Batherley   in    B  v.  Meyerstein,  p.  798,  ante,  that, 

"  when  the  vessel  i-  ;it  sea  and  the  cargo  ha-  nol  yet  arrived,  the 
parting  with  tin-  lull  of  lading  is  parting  with  that  which  is  the 
symbol  of  property,  ami  which  foi  lie-  purpose  of  conveying  a 
light  and  interest  in  the  property  is  tin'  property  itself."  And 
tie-  very  object  of  making  the  hill  of  lading  in  parts  would  be 
baffled  unless  the  delivery  oi  one  pari  of  tie-  lull  of  lading,  duly 
med.  had  tie-   3ame  is   the  delivery   of  all   tin-  parts 
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would  have  had.  A  mi  the  consequence  of  making  a  document 
of  title  in  parts  is,  thai  it  is  possible  thai  one  pari  may  come 
into  tin:  hands  of  one  person  who  bond  ftd\  gave  value  for  it  undei 
the  belief  thai  he  therebj  acquired  an  interest  in  the  goods,  eithei 
as  purchaser,  mortgagee,  or  pawnee,  and  anothoi  part  maj  < 
into  the  hands  of  another  person  who,  with  equal  bona  fides,  gave 
value  for  it  under  the  belief  thai  he  thereby  acquired  a  similar 
interest.  This  cannol  well  happen,  unless  there  is  a  fraud  «>n 
the  part  of  those  who  pass  the  two  parts  to  differenl  persons  such 
as  would  in  mosl  cases  bring  them  within  the  grasp  of  the  crim- 
inal law,  and  from  the  nature  ot  the  transaction  such  a  fraud 
musl    speedily  be  detected;  the  therefore,    in   which   it 

occurs   are  n<>t    very   frequent     Nevertheless,    i1   '\<«^  al    tii 

occur,  and  then-  :ire  cases  in  our  Courts,  where  the  rights 
[*  60r»]  of  the  two  holders  have  had  to  be  considered.     The  * 

of  those  was  Barber  v.  Meyerstein,  in  this   House;  and  bo 
far  as  that  decision  extend-,  the  law  must  be  taken  to  be  settled. 

T  have  never  been  aide  to  learn  why  merchants  and  Bhipown 
continue  the  practice  of  making  out  a  hill  of  lading  in  parts. 
1  should  have  thought  that,  at  least  since  the  introduction  of 
quick  ami  regular  communication  by  Bteamers,  and  still  more 
since  the  establishment  of  the  electric  telegraph,  every  purpose 
would  he  answered   by   making  one  hill   «>f  lading  only  which 

should    he  the  sole  doeuinent   >>t'    title,   and    taking  a-  many  CO] 

certified  by  the  Master  to  be  true  copies,  a-  it  is  thought  con- 
venient; those  copies  would  suffice  for  every  legitimate  pur] 

for  which  the  other  parts  of  the  bill  can  now  be  applied,  but 
could  not  be  used  for  the  purpose  of  pretending  to  be  Judder  of  a 
bill  of  lading  already  parted  with.  However,  whether  because 
there  is  some  practical  benefit  of  which  I  am  not  aware,  <>r 
because,  as  I  suspect,  merchants  dislike  to  depart  from  an  old 
custom  for  fear  that  the  novelty  may  produce  some  unforeseen 
effect,  bills  of  lading  are  still  made  out  in  parts,  and  probably 
will  continue  to  be  so  made  out.  So  long  as  this  practice  con- 
tinues, it  is  of  vast  importance  not  to  unsettle  the  principles 
which  have  been  already  settled ;  and  when  a  new  case  has  to  be 
decided  it  is  desirable  to  be  very  cautious  as  to  what  principles 
are  applied. 

The  facts  in  the  present  case    bear  in   many  respects  a  close 
resemblance  to  those  in  Barber  v.    Meyerstein,  but  they  are  not 
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•  [iiite  the  same;  and  the  question,  on  the  solution  of  which  in 
my  opinion  the  decision  in  the  present  case  ought  to  depend,  did 
not  arise  in  Barber  v.  Meyerstein,  though  Lord  Westbury  did  in 
that  case  mention  it  when  he  says,  L.  R.,  4  H.  L.  p.  ooti  :  "  There 

•  an  be  no  doubt  therefore  that  the  first  person  who  for  value  gets 
the  transfer  of  a  hill  of  lading,  though  it  be  only  one  of  a  set  of 
three  bills,  acquires  the  property;  and  all  subsequent  dealings 
with  the  other  two  lulls  must  in  law  lie  subordinate  to  that  first 
one,  and  for  this  reason,  because  tin-  property  is  in  the  person 
who  tir>t  gets  a  transfer  of  the  hill  of  lading.  It  might  possibly 
happen  that  the  shipowner,  having  no  notice  of  the  first  dealing 
with  the  hill  of  lading,  may,  mi  the  second  hill  being  presented 
by    another    party,    he    justified    in    delivering    the   goods 

to  that  party  ;  hut   *  although   that  may  lie  a  discharge  to   [*  606] 
the  shipowner,    it    will    in   no   respect   affect    the   legal 
ownership  of  the  goods  "     That   point  did   not  arise,  and   Lord 
WE8TBUBY  did  not  express  any  ..pinion  on  it.       Ho  only  mentions 
n  so  as  to  show  that  it  was  not  decided  eithei  way. 

In  tin-  present  case  Cottam  &  < '..  on  the  L5tfa  of  May,  1878, 
applied  in  writing  to  (ilyn  &  Co.,  bankers  in  London,  for  an 
advance,  on  the  security  of  certain  bills  of  lading.  From  the 
terms  of  the  application  it  is  plain  that  the  bankers  were  to  have 
the  property,  with  a  powei  of  sale,  in  the  goods  represented  by 
t  hf  hills  of  lading,  bo  far  a-  \\  .1-  necessary  to  secure  their  advance, 
and  that,  Bubject  thereto,  Cottam  a-  ('...  were  to  remain  owners  oi 
all  th«-  rest  ot  the  interest  in  the  goods,  and  might  do.  ;is  owners 
everything  consistent  with  the  property  thus  given  :..  the  bankers. 
I  do  not  think  it  necessary  t..  express  any  opinion  on  a  question 
much  discussed  by  LiiKiT,  L  J.,  I  mean  wh.-thor  the  property 
which    the   bank  Jo   h;ive    was    the  whole    legal    property 

in   the  g Is,  Cottam  &  Co.'s  interesl    being  equitable  only,  or 

whether  the  bankers  were  only  to  have  a  special  property  as 
pawnees,  Cottam  &  Co.  having  the  legal  general  property.  Either 
way  the  bankers  had  a  legal  property,  and  at  Law  the  right  to  the 

—  ion,  Bubject  to  the  shipowner's  Lien,  and  were  entitled  to 
maintain  an  action  against  any  one  who,  without  justification  or 
legal  excuse,  deprived  them  of  that  right. 

ttam  &  Co.  delivered  to  the  bankers,  as  part  of  their  security, 
B  bill  of  lading  for  twenty  hogsheads  of  sugar  by  the  Mary  Jones, 
shipped  by  Elliot  in  Jamaica,  deliverable  to  Cottam  &  Co.  or  to 
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theii  .  indoi  ed  in  blank   b)  Cot  tain  &   Co      This  bill  of 

lading  bore  on  the  face  of  it,  distinctly  printed,  the  word  "  61 

ami  ;it   the  < ■  i m I   had  the  usual   clause,      In  wit.  tereof  the 

mil  ter  of  the     hip  hath  affirmed  i"  three  bills  ol   lading,  all  of 

tlii     tenor  and  date,  the  one  "i  which  bills  beii 

the  others   t<>  stand  void."     There  could  be   no  doubt   then 

that  the  bankers   had  distincl    uotice  that   there  \\<x-  two  other 

l>.ii ts  of  t he  bill  of  Lading.      It 

that    in  ;i  similai    transaction   tin'  Chartered   Mercantile   Bank, 

before  making  a   similar  advance   to  Abraham,  had   in* 
1  607]   sisted   on  having  all  three  parts  ol   the  bill  ding 

delivered  t<>  them,  and  so  uo  "Inula  might  Glyn 
have  done  1  n  i •• .  but  I  infei  that  Abraham,  \\h<>  soon  aftei  was 
guilty  of  .1  verj  gross  fraud,  was  not  a  person  who  could  ask  any 
reliance  to  be  i  laced  on  his  honest)  ;  and  that  where  ti. 
depositing  the  bill  of  lading  is  of  good  repute,  a  bankei  would  rathei 
run  the  risk,  in  most  Buch  cases  nominal,  <>i  the  depositor  hav- 
ing committed  a  fraud,  than  the  ii-K  ol  offending  a  ^<><,d  .  ustomei 
!>\  making  inquiries  which  might  be  construed  as  implying  that 
they  thought  him  capable  of  committing  fraud.     II 

this  be,  it  appears  that  Glyn  &  Co.  made  m>  inquiry,  and 
content  to  take  the  one  part.     And  as  in  fact  oeithei  "t  the  other 
parts  had  been  transferred,  the  security    which  Glyn  &  Co.  had 
was  not  impeached  by  such  a  prioi   trail  And  as  the  Mary 

Jones  was  then  at  sea,  the  question  mainly  discussed  in   I> 
v.  Meyei'stein  does  not  arise  in  this  case. 

The  Mary  Jones  arrived  on  the  27th  of  May,  and  the  next  day 
the  master  reported  her  at  the  Customs,  and  the  goods  w< 
for  Customs  purposes,  entered  by  Cottam  &  I  All 

this  was  quite  right,  and  did  not  requii  production  of  any 

bill  of  lading;  it  could  and  ought  to  have  been  done  as  well  if 
the  other  parts  of  the  bill  of  lading  had  hen  deliver  lyn  & 

Co.,  or  had  remained  locked  up  in  the  desk  of  the  shipper  Elliot 
in  Jamaica. 

The  master  appears  to  have  been  in  a  hurry  to  get  hi 
empty,  and  to  have  resolved  to  avail  himsell  provisioi 

the  Merchant  Shipping  A.  i  1862,  sects  7*        Be  had  not, 

in  strictness,  any  right  to  do  so  till  default  had  been  made  in 
making  entry,  which  never  was  the  east-  at  all,  or  till  default 
had  been  made  in  taking  delivery  within  seventv-two  h 
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the  it'}><>ri  of  the  -hip,  which  would  net  in  this  case  he  till  the 
■  '<]-{  oi  May.  But  the  master,  apparently  being  in  a  hurry,  on 
the  28th  of  May.  prepared  ami  signed  a  notice  to  the  East  and 
West  India  Docks  to"  detain  all  the  undermentioned  goods  which 
-hall  be  Landed  in  your  <l« ><  k-.  now  on  board  the  ship  Morn  Jones 
from  Jamaica,  whereof  I  am  master,  until  the  feight  due  thereon 
shall  he  duly  paid  or  satisfied,  in  proof  of  which  you  will 
he  pleased  to  ■  receive  the  directions  oi  James  Shepherd  &  ["  608] 
Co.  The  whole  cargo  as  per  bills  of  lading."  This  stop 
was  lodged  with  the  dock  company  on  the  29th  of  M 

The  dork  company,  it  appears,  were  in  the  habit  of  requiring 
the  mast  .a  an  authority  at  the  foot  ol  .<  i  ■  p\  of  the  mani- 

And  in  thi  the  copy  manifest  was  signed  and  lodged 

on  the  28th  It  is  not  necessary  to  inquire  what  would 

have  happened  if,  before  the  seventy-two  hours  had  expired,  a 
duly  authorized  person  had  tendered  the  freight  and  demanded 
delivery,  foi  no  such  thing  occurred.  And  I  think,  as  soon  as 
tin-  Beventy-two  hours  had  elapsed,  tin-  dock  company  held  the 
goods  undei  the  provisions  of  the  Act,  just  as  much  as  if  the} 
had  not  been  landed  till  then.  The  counsel  foi  the  respondents 
wished  yoni  Lordships  to  draw  the  inference  of  fact  that  all  this 
must  have  been  done,  not  under  the  provisions  of  the  Act,  but  by 
virtue  of  some  agreement  to  which  Cottam  &  Co.  were  a  party.  I 
do  not  sec  any  evidence  of  this;  and  looking  at  the  manner  in 
which  the  admissions  were  made,  so  as  to  apply  not  only  to  the 
a  hut  to  two  othei  ships  mentioned  in  the  6th  and  1 1th 
paragraphs  of  the  statement  of  defence,  I  should,  if  necessary, 
draw  the  inference  that   it   was  not  the  fact. 

Then  on  the  31st  of  May,  on  which  the  Beventy-two  hours  had 
expired,  Cottam  &  Co,  brought  down  and  showed  to  the  dock 
com  pan}  a  bill  of  lading  with  the  word  "second"  distinctly 
printed  on  the  face  of  it,  and  in  every  other  respect  precisely  simi- 
lar to  the  bill  at  that  time  in  the  hand-  of  Glyn  &  Co.  It  was  not 
indorsed.  The  clerk  of  the  dock  company  entered  in  the  honks 
of  the  company  that  Cottam  &  Co.  wen-  the  proprietors  of  the 
goods,  and  marked  the  hill  of  lading  with  hi-  initials  and  the 
date,  to  -how  that   he  had  -ecu  i:,  and  returned  it  to  Cottam 

It  was  proved,  what    I   think   would  have  been    inferred 
without  proof,  th.it  after  thi-  the  dock  company  would,  according 
their  ordinary  practice,    have  delivered   the  goods  when  the 
\  iw 
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stop  for  freight  was  removed  to  the  order  of  Cottam  &  Co. ,  unless, 
in  the  meantime  they  had  got  notice  that  another  bill  of  lading 
was,  as  the  witness  says,  out. 

It  appeared  in  Barber  v.  Meyerstein,  that  in  the  case  of 
[*  609]  *  Abraham,  whose  honesty  they  seem  to  have  distrusted, 
the  Chartered  Mercantile  Bank  had  lodged  a  stop;  and 
so  might  Glyn  &  Co.  have  done  in  the  present  case.  They  did 
not  do  so.  And  the  stop  for  freight  having  been  removed  the 
dock  company,  though  not  till  the  month  of  July,  delivered  the 
goods  to  the  order  of  Cottam  &  Co.,  nut  having  then  either  notice 
or  knowledge  of  the  fact  that  one  part  of  the  bill  of  lading  had 
been  indorsed  to  Glyn  &  Co.,  but  having  from  the  form  of  the 
bill  itself  notice  that  there  were  two  other  bills  of  lading,  either 
of  which  Cottam  &  Co.,  if  dishonest  enough,  might  have  indorsed 
and  delivered  for  value  to  some  other  party. 

The  real  question,  I  think,  is,  whether  the  dock  company  were 
under  such  circumstances  justified  in  or  rather  excused  for  deliver- 
ing to  Cottam  &  Co.  \s  order,  though  if  they  had  had  notice  or 
knowledge  of  the  previous  transfer  of  the  bill  of  lading  to  Glyn 
&  Co. ,  it  would  have  been  a  misdelivery,  for  which  they  would 
have  been  responsible.  I  do  not  think  the  dock  company  held 
the  goods  by  virtue  of  any  contract.  They  held  them  under  the 
statute  subject  to  a  duty  imposed  by  the  statute,  to  deliver  them 
to  the  person  to  whom  the  shipowner  was  bound  to  deliver  them. 
And,  as  I  think,  they  were  justified,  or  rather  excused,  by  any- 
thing which  would  have  justified  or  excused  the  master  in  so 
delivering  them.  So  that,  I  think,  the  very  point  which  has  to 
be  decided  is  that  raised  by  Lord  WESTBTJRY,  namely,  what  will 
excuse  or  justify  the  master  in  delivering. 

The  case  of  Barber  v.  Meyerstein  settles  that  the  mere  fact  that 
there  were  parts  of  the  bills  in  the  hands  of  the  mortgagor  or 
pledgor  does  not  form  a  justification  or  excuse  for  an  innocent 
purchaser  from  the  mortgagor  or  pledgor,  whichever  he  was,  tak- 
ing the  goods.  If  it  could  be  proved  that  the  other  parts  of  the 
bills  of  lading  were  left  in  the  hands  of  the  mortgagor  or  pledgor, 
in  order  that  he  might  seem  to  be  the  owner,  though  he  was  not, 
a  purchaser  from  the  person  in  whose  hands  they  were  thus  left 
might  either  at  common  law  or  under  the  Factors'  Acts  have  a 
good  title;  but  there  is  not  in  this  case,  anymore  than  there 
was  in  Barber  v.  Meyerstein,  any  evidence  to  raise  such  a 
question. 
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*  But  the  master  is  not  in  the  position  of  a  purchaser  [*  610] 
from  the  holder,  or  person  supposed  to  be  the  holder,  of 
a  bill  of  lading.  He  is  a  person  who  has  entered  into  a  contract 
with  the  shipper  to  cany  the  goods,  and  to  deliver  them  to  the 
persons  named  in  the  bill  of  lading  —  in  this  case  Cottam  &  Co. 
—  or  their  assigns,  that  is,  assigns  of  the  bill  of  lading,  not 
assigns  of  the  goods.  And  I  quite  assent  to  what  was  said  in  the 
argument  that  this  means  to  Cottam  &  Co.,  if  they  have  not 
assigned  the  bill  of  lading,  or  to  the  assign  if  they  have.  If 
there  were  only  one  part  of  the  bill  of  lading,  the  obligation  of 
the  master  under  such  a  contract  would  be  clear,  he  would  fulfil 
the  contract  if  he  delivered  to  Cottam  &  Co.  on  their  producing 
the  bill  of  lading  unindorsed ;  he  would  also  fulfil  his  contract  if 
he  delivered  the  goods  to  any  one  producing  the  bill  of  lading 
with  a  genuine  indorsement  by  Cottam  &  Co.  He  would  not 
fulfil  his  contract  if  he  delivered  them  to  any  one  else,  though  if 
the  person  to  whom  he  delivered  was  really  entitled  to  the  posses- 
sion of  the  goods,  no  one  might  be  entitled  to  recover  damages 
from  him  for  that  breach  of  contract.  But  at  the  request  of  the 
shipper,  and  in  conformity  with  ancient  mercantile  usage,  the 
master  has  affirmed  to  three  bills  of  lading  all  of  the  same  tenor 
and  date,  the  one  of  which  bills  being  accomplished,  the  others 
to  utand  void. 

In  Fearon  v.  Bowers,  1  8m.  L.  C.  782,  8th  ed.  n.  to  Lickbarrow 
v.  Mason,  decided  in  1753,  Lee,  C.  J.,  is  reported  to  have  ruled 
"  that  it  appeared  by  the  evidence  that  according  to  the  usage  of 
trade  the  captain  was  not  concerned  to  examine  who  had  the  best 
right  on  the  different  bills  of  lading.  All  he  had  to  do  was  to 
deliver  the  goods  upon  one  of  the  bills  of  lading,  which  was 
done.  The  jury  were  therefore  directed  by  the  Chief  Justice  to 
find  a  verdict  for  the  defendant. "  Lord  Tenterden  says  (I  quote 
from  the  5th  edition  of  Abbott  on  Shipping,  the  last  published 
in  his  lifetime,  part  3,  chap.  ix. ,  sect.  24),  "But  perhaps  this 
rule  might  upon  further  consideration  be  held  to  put  too  much 
power  into  the  master's  hands."  It  is  singular  enough  that  one 
hundred  and  twenty-nine  years  should  have  elapsed  without  its 
having  been  necessary  for  any  Court  to  say  whether  this  rule  was 
good  law.  It  was  suggested  on  the  argument  with  great  prob- 
ability that,  especially  after  the  caution  given  immedi- 
ately after  the  passage  I  have  *  rpad  (part  3,   chap.   ix. ,    [*6U] 
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sect.  25),  masters  have  declined  to  incur  the  responsibility 
of  deciding  between  two  persons  claiming  under  differenl  pari 
the  bill  of  Lading,  so  that  the  case  has  not  arisen,  h  this  rule 
were  the  law,  it  would  follow  it  fortiori  that  if  the  mastei 
entitled  t<>  (linns.-  between  two  conflicting  claims,  of  both  of 
which  he  had  notice,  and  deliver  to  either  bolder,  he  hum  be 
justified  in  delivering  to  the  only  one  of  winch  he  had  notice. 
So  that  1  think  it  is  necessary  to  considei  whethei  it  is  law,  and 
I   do   not   think    it   can    be    law,    for  the   reason  given   by    tard 

Tentbkden ;    it    puts   I ouch   power   in    the    master's   hands. 

Where  he  has  notice  or  probably  even  knowledge  of  the  other 
indorsement  I  think  he  must  deliver,  at  his  peril,  to  the  rightful 
holder  or  interplead. 

But  where  the  person  who  produces  a  bill  of  Lading  is  one  who 
—  either  as  being  the  person  named  in  the  bill  of  Lading  which 
i-  not  indorsed,  or  as  actually  holding  an  indorsed  bill  —  would 
be  entitled  to  demand  delivery  under  the  contract,  unless  one  of 
the  other  parts  had  been  previously  indorsed  foi  value  to  b<  me 
one  else,  and  the  mastei  has  no  notice  or  knowledge  of  anything 
except  that  there  are  othei  parte  of  the  1 » 1 1 1  of  lading,  and  that 
therefore  it  is  possible  that  one  <>f  them  may  have  been  previously 
indorsed,  I  think  the  master  cannot  be  bound,  at  his  peril,  to  ask 
for  the  other  parts. 

It  is  not  merely  that,  as  Bramwell,  L.  J.,  Bays,  6  Q.  B.  1). 
492:  50  L.  J.  Q.  B.  78,  "  it  is  the  undoubted  practice  to  deliver 
without  inquiry  to  any  one  who  produces  a  bill  of  lading,"  Le.t 
when  no  other  is  brought  forward,  and  that  the  evidence  given  in 
Fearon  v.  Bowers  must  have  proved  that  much,  though  it  seems 
also  to  have  proved  more;  but  that,  as  it  seems  to  me,  unless 
this  was  the  practice,  the  business  of  a  shipownei  could  not  be 
carried  on,  unless  hills  of  lading  were  made  in  only  one  part.  I 
cannot  say  on  this  anything  in  addition  to  what  Baggallay, 
L.  J.,  says,  6  Q.  B.  D.  pp.502,  503,  and  I  quite  assent  to  his  reason- 
ing there;  I  think  also  that  the  only  reasonable  construction  '<>  be 
put  upon  the  clause  at  the  end  of  the  bill  of  lading  is  that  the 
shipowner  stipulates  that  he  shall  not  be  liable  on  this 
[*612]  contract  if  he  bond  fide,  and  without  notice  *  or  knowledge 
of  anything  to  make  it  wrong,  delivers  to  a  person  pro- 
ducing one  part  of  the  bill  of  lading,  designating  him  —  either  as 
being  the  person  named  in  the  bill  if  it  has  not  been  indorsed,  or 
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if  there  be  a  genuine  indorsement  as  being  assign —  as  the  person 
to  whom  the  goods  are  to  be  delivered.  In  that  case,  as  against 
the  shipowner,  the  "'.her  bills  are  to  stand  void.  Even  without 
that  clause  I  should  say  that  the  case  falls  within  the  principle 
laid  down  as  long  ago  as  the  reign  of  James  I.  in  Wattsv.  Ognell, 
Cro.  Jac.  19?.  That  depends,  says  Wili.es,  J.,  in  1><  Nichollsy. 
Saunders,  L.  R.  5  C.  P.  594;  39  L.  J.  ( '.  P.  297,  '  upon  a  rule 
of  genera]  jurisprudence,  not  confined  to  choses  in  action,  though 
it  seems  to  have  been  losl  sight  of  in  some  recenl  cases,  viz.,  that 
it'  a  person  enters  into  a  contract,  and  without  notice  of  any 
assignment  fulfils  it  to  the  person  with  whom  he  made  the  con- 
tract, he  is  discharged  from  his  obligation."  The  equity  of  this 
is  obvious.  It  was  acted  upon  in  Townsend  v.  Tnglis,  Holt,  X. 
P  278,  17  !>'.  R.  636,  where  goods  lodged  in  the  dock-  by  Reed  & 
Co.  wri<-  by  them  sold  to  Townsend,  and  a  delivery  order  was 
given  by  Bleed  &  Co  to  Townsend.  Townsend  paid  for  the  goods 
to  Reed  &  Co. 's  brokers,  who  misappropriated  the  money.     Then 

\\ 1  &  Co.   countermanded   the  order,  and  finally  removed  the 

goods  from  the  docks  before  the  dock  company  had  any  notice 
either  of  the  sale  to  Townsend  oi  of  the  delivery  order  given  to 
him.  Townsend  brought  trover  against  Reed  >v  Co.  and  the  dock 
company.  Gibbs,  • '.  J.,  a  very  great  commercial  lawyer,  left  to 
the  jury  the  question  as  to  whether  Town-end  was,  on  the  evi- 
dence as  to  previous  dealings,  justified  in  paying  the  broker, 
which  the  jury  found  he  was,  and  the  plaintiff  had  a  verdict 
againsl  Reed  &  Co.,  but  he  directed  a  verdict  for  the  dock  com- 
pany,  saying,  "Though  the  skins  were  the  property  of  the  plain- 
tiffs from  the  completion  of  the  bargain,  the  company  had  mad< 

do  transfer,  and  had  do  noti f  their  possessory  title  when  they 

delivered  the  skins  to  Heed  &  Co."  And  in  Knowles  v.  Horsfall, 
5  B.  &  Aid.  139,  Abbott,  G  J.,  treats  this  as  indisputable. 
:~.  part  of  which  were  in  a  warehouse,  had  been  sold  by 
Dixon  to  the  plaintiff.  Abbott,  C.  J.,  says,  as  to  the  parcel  in 
the  warehouse,  "  If  the  plaintiff  had  given  notice  of  the 
sale  to  the  warehouse  keeper,  *  the  latter  would  not  have  [*  613] 
been  justified  in  delivering  them  to  any  other  order  than 
that  of  the  plaintiff,  but  not  having  received  any  such  notice,  the 
warehouse  keeper  would  have  been  justified  in  delivering  them  to 

the  order  of  Dixon,  who  placed  them  there."     I  know  of  no  case 

in  which  this  principle  has  1 n  departed  from  intentionally,  and 
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though  it  is  very  likely  that  it  may  have  been  sometimes  lost 

sight   of,    I    do    DOt    know    to   what    cases    WlLLES,    J.,    alludes. 

The  sum  involved  in  this  case  is  doI  Large,  but  the  amounts 
advanced  by  those  who  lend  money  on  the  security   of  bills  of 

lading,  and  the  value  of  the  g Is  for  which  warehouse  keepers 

and  wharfingers  become  responsible,  are  enormous.  Which  is  the 
more  important  trade  of  the  two  I  do  not  know,  but  the  decision 
of  this  case  must  have  ;m  effect  on  both,  and  it  is  therefore  of  great 
importance,  and  requires  careful  consideration.  And  that  being 
so,  I  have  felt  some  diffidence  in  differing  from  the  two  learned 
Judges  who  had  belo\*  come  to  a  different  result.  Mr.  Justice 
Field  seems,  5  Q.  T>.  1».  135;  19  L.  J.  Q.  P>.  303,  to  have  taken 
a  view  of  the  facts  as  to  the  way  in  which  the  goods  came  into 
the  hands  of  the  dock  company  different  Erom  that  which  1  have 
taken,  and  consequently  to  have  thought  that  the  very  important 
question  suggested  by  Lord  Wkstbury  did  not  arise.  Lord  Justice 
Brett  thinks,  6  Q.  W.  D.  488;  50  L  J.  Q.  B.  64,  that  the 
master  cannot  be  excused  as  against  the  first  assignee  ol  one  part 
of  the  bill,  who  has  the  legal  right  to  the  property,  for  delivering 
under  any  circumstances  to  one  who  produces  another  bill  of 
lading  bearing  a  genuine  indorsement,  unless  he  would  be  excused 
in  all  circumstances;  in  other  words,  unless  Fearon  v.  Bowers  is 
good  law  to  its  full  extent.  In  this  I  cannol  agree.  I  think,  as 
1  have  already  said,  that  where  the  master  has  notice  that  there 
has  been  an  assignment  of  another  part  of  the  hill  of  lading,  the 
master  must  interplead  or  delivei  to  the  one  who  he  thinks  has 
the  better  right,  at  his  peril  if  he  is  wrong.  And  I  think  it 
probably  would  be  the  same  if  he  had  knowledge  that  there  had 
been  such  an  assignment,  though  no  one  had  given  notice  of  it  or 
as  yet  claimed  under  it.  At  all  events,  he  would  not 
[*  614]  be  safe,  in  such  a  case,  in  delivering  without  *  further 
inquiry.  But  I  think  that  when  the  master  has  not 
notice  or  knowledge  of  anything  but  that  there  are  other  parts  of 
the  bill  of  lading,  one  of  which  it  is  possible  may  have  been 
assigned,  he  is  justified  or  excused  in  delivering  according  to  his 
contract  to  the  person  appearing  to  be  the  assign  of  the  bill  of 
lading  which  is  produced  to  him. 

And  I  further  think  that  a  warehouseman  taking  the  custody 
of  the  goods  under  the  provisions  of  the  Merchant  Shipping  Act 
1862,  s.    66,  &c,  is  under  an  obligation  cast  upon  him  by  the 
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statute  to  deliver  the  goods  to  the  same  person  to  whom  the 
shipowner  was  by  his  contract  bound  to  deliver  them,  and  is 
justified  or  excused  by  the  same  things  as  would  justify  or  excuse 
the  master.  And  I  find,  as  a  fact,  that  this  was  the  position  of 
the  respondents  here.  And,  on  this  ratio  decidendi,  I  think  that 
the  appeal  should  be  dismissed,  with  costs. 

Lord  Watson  :  — 

My  Lords,  I  am  of  the  same  opinion;  and  I  shall  only  say  a 
word  or  two  in  explanation  of  my  own  views,  because  1  have  had 
tin-  opportunity  of  considering  the  elaborate  judgment  of  my 
noble  and  learned  friend  (Lord  BLACKBURN)  in  which  I  entirely 
concur. 

It  appears  to  me  that  the  goods  in  question  were  placed  in  the 
custody  of  the  respondents,  under  the  provisions  of  the  Merchant 
Shipping  Act  of  1862,  ami  I  agree  with  your  Lordships  that,  in 
the  circumstances  of  this  case,  the  duty  of  the  dock  company,  in 
regard  to  their  delivery,  differed  in  no  lespeet  from  that  of  the 
shipowner. 

The  nature  and  extent  of  the  obligation,  undertaken  by  the  ship- 
owner, to  deliver  the  goods  at  the  end  of  the  voyage,  must  depend 
upon  the  terms  of  the  bills  of  lading,  which  contain  his  contract 
with  the  shipper;  and  every  assignee  of  ;i  hill  of  Lading  has 
notice  of,  and  must  be  bound  by,  those  stipulations,  which  have 
been  introduced  into  the  contract,  for  his  own  protection,  by  the 
shipowner.  In  the  present  case  the  master,  for  the  convenience 
of  the  shipper,  subscribed  to  three  bills  of  lading  of  the  same 
tenor  and  date,  by  which  he  undertook  to  deliver  the  goods,  at 
the  port  of  London,  to  Cottam  &  Co.  or  their  assigns ;  and 
each  bill  *  of  lading  bote  the  usual  affirmation  by  the  [*  615] 
master  that  he  had  signed  three  in  all,  "  the  one  of  which 
bills  being  accomplished  the  others  to  stand  void." 

That  is  a  stipulation  between  the  shipper  and  the  shipowner, 
ami  is  plainly  intended  to  give  some  measure  of  protection  to  the 
litter,  after  he  has  delivered  the  goods  upon  one  of  the  bill-  of 
lading,  against  subsequent  demands  for  delivery,  at  the  instance 
of  the  holders  of  the  other  bills  of  the  set.  It  is,  in  ray  opinion, 
inconsistent  with  any  reasonable  construction  of  the  stipulation, 
that  the  shipowner  should  be  held  liable  in  all  cases  to  deliver 
to  the  true  owner  of  the  good--,  because  in  that  case,  it  would 
give  him  no  protection.      The  stipulation  can  have  no  intelligible 
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meaning  or  effect,  it'  il  doea  not,  under  some  circumstan 
enable  the  shipowner  to  resist  a  claim  for  second  delivery,  pre- 
ferred by  the  holder  of  a  bill  of  lading,  who  has,  by  virtue  of  it, 
the  righl  of  property  in  the  goods.  <)n  the  othe;  hand,  it  is 
obvious  that  the  stipulation  is  meant  exclusively  for  the  pr< 
linn  of  ilif  shipowner,  and  is  not  intended  to  confei  upon  him 
the  right  to  select  the  person  to  whom  he  shall  deliver,  or  to 
affect  the  rights  inter  se  of  the  holders  of  the  bills  of  lading. 
That  being  so,  I  think  that  tin' natural  and  reasonable  construc- 
tion of  the  language  of  the  contract  is  thai  the  shipowner  is  to  be 
exonerated  by  delivery  upon  one  of  the  bills  of  lading,  although 
it  does  not  represent  the  property  in  the  goods,  —  with  this  quali- 
fication that,  bond  fides  being  an  implied  term  in  every  mercantile 
contract,  the  delivery  must  be  made  in  g  »od  faith,  and  without 
knowledge  or  notice  of  any  righl  oi  claim  preferable  to  that  of  the 
person  to  whom  he  so  delivers. 

Lord  Fitzgerald:  — 

.M\  Lords,  1  also  have  had  the  advantage  of  reading  the  judg- 
ment of  tlic  noble  and  learned  Lord  (Lord  Blackburn).  I  had 
previously  arrived  at  the  same  result,  though  not  entirely  on  the 

same  grounds,  and  ]  concur  in  the  decision  which  has  now  been 

* 

announced. 

At  the  clnsc  of  the  very  able  arguments  at  the  1  ar,  youT  Lord- 
ships reserved  judgment,  and  you  did  so,  probably,  not  from  any 
doubt  as  to  the  decision  which  justice  and  reason  required, 
[*  61  6]  but  *  rather  from  the  great  importance  of  the  case  to  the 
mercantile  community,  and  from  an  anxiety  that  your 
Lordships'  judgment  should  be  so  cautiously  and  accurately 
expressed  as  not  to  conflict  with  principles  of  mercantile  law, 
settled  long  ago  and  recently  affirmed  by  your  Lordships'  Ho 

We  have  reason  to  be  grateful  to  the  noble  Lord  for  the  care  he 
has  taken,  lie  has  succeeded  in  expressing  your  Lordships' 
decision  in  language  so  clear  and  so  simple  as  not  to  leave  it  open 
hereafter  to  contend  that  your  Lordships  intended  to  modify  or  to 
depart  from  the  decision  of  this  House  in  Barber  v.  Meyerstein. 

I  entirely  concur  in  the  condemnation  of  the  law  laid  down  in 
Fro ron  v.  Bowers  (if  it  was  so  laid  down  there),  that  in  ease  of  pre- 
sentation to  the  captain  of  two  or  more  parts  of  the  bill  of  lading, 
by  parties  claiming  to  be  holders  and  adversely  to  each  other,  the 
captain  was  not  bound  to  look  into  the  merits  of  the  particular 
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claims,  but  had  a  right  to  deliver  to  which  of  the  claimants  he 
thought  proper.  Such  a  rule  would  go  far  to  enable  the  captain 
to  violate  his  contract  and  his  duty,  and  to  "  accomplish  "  his 
obligation  by  delivery  to  one  whom  he  may  have  had  reason  to 
eve  was  not  the  real  owner  of  the  goods. 

Before  the  close  of  the  argument,  the  noble  and  learned  Earl 
(Karl  Cairns)  suggested,  tor  your  Lordships '  consideration,  that 
the  practice  of  having  so  many  parts  of  the  bill  of  lading  all  in 
the  nature  of  originals  was  introduced  for  some  purpose  of  conven- 
ience to  the  consignor  or  consignee,  and  that  the  concluding 
passage,  "'  tie-  one  of  which  being  accomplished  the  others  to 
stand  void,"  was  probably  intended  for  the  protection  of  the  ship- 
owner. He  further  suggested  that,  in  carrying  into  effect  that 
object,  the  true  interpretation  should  be  that  if  the  master,  acting 
in  entire  good  faith,  delivered  the  cargo  on  one  pan  of  the  bill  of 
lading  either  to  the  consignee  named  in  it  as  Mich,  or  to  an 
indorsee  of  one  part,  lie  would  have-  "  accomplished  '  the  bill  of 
lading  so  far  as  jt  js  a  contract  for  carriage  and  delivery,  and  be 
protected  even  though  another  pan  of  the  bill  of  lading  should 
prove  to  be  outstanding  in  the  hands  of  a  prior  indorsee  for  value, 
but  of  which  the  master  bail  no  notii 

*  It   is  singular  thai   on  this  point  there  seems  to  have  [*617] 

1 n  hitherto  no  direct  decision,  though  the  presenl  form 

of  bills  of  lading  has  hern  in  use,  and  the  practice  of  having  several 
parts  of  the  bill  of  lading  has  been  followed,  for  considerably  more 
than  a  century. 

In  Fearon  v.  Bowers,  tried  in  17.".'!.  there  were  three  parts  and 
the  same  form,  and  in  Wright  v.  Campbell,4  Burr.  2047,  in  1767, 
there  were  two  parts  and  the  form  the  same.  Fearon  v.  Bowers 
may  be  considered  to  bear  on  the  question  of  construction,  for  Lee, 
< '.  J.,  is  there  represented  to  have  said,  "  All  the  captain  had  to  do 
was  to  deliver  on  one  of  the  bills  of  lading." 

In  the  absence  of  any  authority  to  the  contrary,  I  have  come  in 
th>'  conclusion  that,  so  far  as  the  bill  of  lading  is  a  contract  for  car- 
riage and  delivery,  the  noble  and  learned  Karl  suggested  the  true 
interpretation  of  "one  of  which  being  accomplished  the  others  to 
stand  void." 

I  should  have  had  some  difficulty  in  assenting  to  the  proposi- 
tion, either  generally  or  as  applicable  to  this  particular  case,  that  a 
delivery   which,  if  made   by  the  master,  would  justify   or  excuse 
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him,  would  equally  justify  or  excuse  the  warehouseman.  The 
position  of  the  warehouseman,  when  the  stop  order  had  been  re- 
moved, seems  to  me  to  be  different,  and  possibly  his  liability  more 

extensive.       [f    we    had    to     del  eiini  lie    that    question    it     would     be 

uecessary  to  consider  carefully  the  position  of  the  warehouseman, 
and  to  have  regard  to  the  Merchant  Shipping  Amendment  Act,  25 
&  26  Vict.  c.  63,  ss.  67,  75,  and  in  this  particular  case  to  his  obli- 
gation under  the  memorandum  at  foot  of  the  manifest.  I  refrain 
from  pursuing  this  topic  further,  as  I  do  not  consider  it  to  be  a 
necessary  part  of  your  Lordships'  decision,  nor  <\<»-*  it.  in  my  opin- 
ion, affect  the  result. 

A  loss  has  been  sustained  by  the  wrongful  acl  of  Cottam  &  I 
which  must  be  ultimately  borne  by  one  of  three  parties.  Williams 
&  Co.  are  not  before  us,  and  1  say  nothing  as  to  whether  oi  not 
they  may  be  ultimately  subject  to  any  liability;  but  as  between 
the  plaintiffs  and  the  defendants  in  this  suit,  it  seems  to  me  that 
the  plaintiffs,  who,  by  their  omissions  and  want  of  proper  caution 
and  by  their  misplaced  confidence  in  Cottam  &  Co.,  have 
[*<il8]  enabled  *  Cottam  &  Co.  to  commil  that  wrong,  ought  in 
reason  and  justice  to  bear  the  Loss. 

The  plaintiffs  omitted  to  get  up  from  Cottam  &  Co.  the  second 
and  third  parts  of  the  bill  of  lading,  or  to  make  any  inquiry  about 
them.  They  were  not  bound  to  do  so,  nor  did  that  omission  affect 
their  legal  title,  but  it  left  them  open  to  a  risk,  fr.uu  which  they 
are  now  to  suffer  loss.  The  insecurity  created  by  that  omission 
might  have  been  rectified  by  notice  of  their  title  to  the  master,  or 
by  notice  to  the  defendants  at  any  time  before  the  actual  delivery 
to  Williams  &  Co.  The  plaintiffs  used  no  proper  caution,  and  took 
no  action  of  any  kind  in  relation  to  the  goods  until  after  the  mis- 
delivery to  Williams  &  Co..  and  the  discovery  of  the  insolvency  of 
Cottam  &  Co.;  and  if  we  could  put  the  question  to  them,  "Why 
did  you  pursue  so  incautious  a  course  ?"  their  reply  probably  would 
be,  "We  trusted  to  the  integrity  of  Cottam  &  Co.,  and  we  left  the 
entry  and  warehousing  of  the  goods,  the  payment  of  freight,  and 
all  matters  of  detail  to  Cottam  &  Co."  It  cannot  be  truly  said  that, 
as  between  the  plaintiffs  and  defendants,  the  plaintiffs  are  innocent 
sufferers  by  the  act  of  a  third  party. 

The  result  has  been  the  misdelivery  of  the  goods,  which  the 
plaintiffs  charge  as  an  act  of  wrong  by  the  defendants  rendering 
them  liable  in  this  suit.    Having  regard  to  the  plaintiffs'  legal  title. 
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it  was  do  doubt  a  misdelivery;  but  the  defendants  are  excused  by 
law  from  the  consequences  of  an  error  into  which  they  have  been 
led  by  the  plaintiffs 

In  lAckhavrow  v.  Mason,  1  Sin.  L.  C.  8th  ed.  806,  SOT.  Bulleb, 
J.,  in  delivering  his  opinion  in  this  House,  observes,  "  that  in  all 
mercantile  transactions  one  great  point  to  be  kept  uniformly  in 
view  is  tn  make  the  circulation  and  negotiation  of  property  as  quick, 
as  easy,  and  as  certain  as  possible;"  and  1  may  amplify  his  lan- 
guage by  interpolating  after  "property"  the  words  "and  the  ad- 
vance and  security  of  capital." 

It  will  be  observed  that,  in  this  present  decision  of  your  Lord- 
ship-, nothing  lias  been  expressed  adverse  to  that  proposition.  We 
give  full  effect  to  the  lull  of  lading  as  a  symbol  of  title  to  the 
property  comprised  in  it,  and  to  its  indorsement  as  a  transfer  of 
that  title  as  full  and  effectual  as  if  accompanied  by  a  delivery  of 
actual   possession. 

*  AVe  do  no  more  than  lay  down  a  rule  of  construction,    [*  619] 
and  apply  a  well-established   principle  of  law  to  this  par- 
ticular  case,  and    we    hope    it    may    serve    as    a    landmark    for  the 
future. 

Judgment  appealed  /nun   <ij]i rmed,  mid  appeal 
dismissed  tvith  costs. 
Lords' Journals,  1  August,  1882. 

ENGLISH    NOTES. 

If  is  to  lie  observed  that  son i  the  expressions  used  in  the  judg- 
ments of  Lord  IIatukiif.kv  and  Lord  Westburv  as  to  the  effect  of  the 
indorsement  and  delivery  of  a  1 » i  1 1  of  lading  transferring  the  ownership, 
or  absolute  property,  in  the  goods,  might  be  misleading  if  not  under- 
stood merely  as  unguarded  expressions  correctly  enough  applied  in  a 
case  involving  no  important  question  as  to  the  intention  with  which 
the  hill  of  lading  was  indorsed  and  handed  over.  See  Sewell  v.  Burdick, 
No.  '.»,  and  judgment  of  Lord  Skxp.orxe,  p.  7<>4.  ante  (1(>  App.  Cas.  si. 
54  L.  J.  Q.  B.  160). 

The  case  of  Fearon  v.  Bmr>-r.<  (1753),  1   II.  Bl.  364  a.,  1  Sm.  I,.  C. 

8th  ed.  7*1',  referred  to  in  the  judgments  of  the  latter  of  the  principal 

was  an  early  case  in  which  the  master  was  held   exonerated   by 

delivery  of  the  L,roo,l>  to  the  holder  of  one  of  the  set  of  hills  of  lading, 

independently  of  any  question   as  to  who  had   the   best   right   to  the 

K Is.      The  case  i-  reported  in  a  note  to  the  report  of  the  judgment  of 

the  Exchequer  Chamber  in  Lickbarrow  \.  Mason,  I  II.  Bl.  364,  1  Sm. 
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I..  (!.  8th  ed.  p.  782.  The  action  was  for  detinue  againsl  the  master. 
Tin-  cusc  was  that  A.  &  ( !o.  of  Malaga  had  shipped  goods  purchased 
by  one  Hall  <>t'  Salisbury.  They  senl  one  of  tin-  sei  of  lulls  of  lading 
to  Hall,  accompanied  by  an  invoice.  They  senl  another  of  the  sei  to 
their  own  agent,  Jones,  with  a  hill  of  exchange,  to  he  presented  to 
Hall.  Hall  refused  to  accept  the  hill  of  exchange,  which  was  accord- 
ingly protested  for  non-acceptance.  Jones  accordingly  demanded  the 
goods  from  the  master  upon  his  Lill  of  lading;  and  the  master,  notwith- 
standing a  previous  demand  for  them  by  the  plaintiff,  who  was  an  in- 
dorse! •  for  value  of  Hall's  hill  of  Lading,  delivered  them  to  Jones.  I.u  . 
('.  J.,  in  summing  up  the  evidence,  said  that,  to  he  Bure,  nakedly  c  m 
sidered,  a  bill  of  lading  transfers  the  property,  and  a  right  to  ass -gn 
that  property  by  indorsement:  that  the  invoice  strengthens  that  right  by 
showing  a  further  intention  to  transfer  the  property.  Bui  it  appe;  red 
in  this  case  that  -Jones  had  the  other  hill  of  lading  I"  be  a-  a  curb  on 
Hall,  who  in  fact  had  never  paid  for  tie-  goods.  And  it  appeared  by 
the  evidence  that,  according  to  the  usage  of  trade,  the  captain  was  not 
concerned  to  examine  who  had  the  besl  right  "ii  the  different  bills  of 
lading.  All  he  had  to  do  was  to  deliver  the  goods  upon  one  of  the  hills 
of  lading,  which  was  done.  The  jury  were  therefore  directed  by  the 
Chief  Justice  to  find  a  verdict  for  the  defendant,  which  they  accord- 
ingly did. 

In  the  case  of  Sanders  v.  Maclean  (C.  A.  1883),  11  Q.  B.  D.  327.  ."»!' 
L.J.  Q.  B.  481,  49  L.  T.  462,  there  was  a  contract  for  sale  hy.pl  in- 
tiffs  to  defendants  of  iron  rails  to  he  shipped  from  Russia  to  Phila- 
delphia, "payment  to  he  made  in  net  cash  in  London  in  exchange  for 
bills  of  lading  and  policy  of  insurance  of  each  cargo  or  shipment." 
The  goods  having  been  shipped  according  to  contract,  the  plaintiffs 
tendered  to  defendants  two  of  a  tripartite  set  of  bills  of  lading  duly 
indorsed,  the  third  of  the  set  having  been  detained  in  Russia,  hut  not 
dealt  with.  The  defendants  declined  to  take  the  two  of  the  set  of  hills 
and  to  pay  for  the  iron,  on  the  ground  that  the  third  of  the  set  was 
outstanding.  Subsequently  the  plaintiffs  procured  the  third  of  the  set, 
and  tendered  the  whole  set,  Avhich  the  defendants  declined  on  the 
ground  that  they  came  too  late  to  be  forwarded  to  Philadelphia  in  time 
for  the  arrival  of  the  ship.  The  action  was  for  damages  for  not  accept- 
ing the  iron.  The  Court  of  Appeal,  reversing  the  judgment  of  Pollc-k. 
B.,  gave  judgment  in  favour  of  the  plaintiffs,  on  the  ground  that  the 
former  tender  was  sufficient. 
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rule. 

Where  a  bill  of  lading  is  indorsed  for  valuable  considera- 
tion with  the  intention  of  conferring  upon  the  indorsee  a 
right  of  property  in  security  of  a  debt,  a  stoppage  (or  at- 
tempted stoppage)  in  transitu  by  the  unpaid  vendor  is 
effectual  in  equity  to  revest  in  the  vendor  the  purchaser's 
right  in  the  goods  subject  to  the  indorsee's  legal  right. 

And  conversely,  if  the  general  property  in  goods  con- 
signed by  A.  to  B.  has  passed  by  a  sub-sale  to  an  indorsee 
(C.)  of  the  bill  of  lading,  subject,  as  between  B.  and  C.  to 
the  right  of  B.  as  vendor  ;  the  original  vendor  (A.)  by  stop- 
ping the  goods  in  transitu  attaches  this  sub-vendor's  right, 
and  so,  in  effect,  attaches  the  purchase-money  in  the  hands 
of  the  sub-purchaser  (C). 

In  re  Westzinthus. 

5   Barn.  &  Ad.  SI 7-835. 

Bill  of  Lading.  —  Stoppage  in    Transitu.  —  Right  in   Security. 

Arbitration.  W.,  ar  Leghorn,  shipped  oil  to  L.  at  Liverpool.  L.  accepted 
a  bill  for  the  price,  got  the  bill  of  lading  and  indorsed  it  to  H.  as  security 
(along  with  other  property  of  L.)  for  a  loan.  L.'s  acceptance  having  been 
dishonoured,  W.,  on  arrival  of  the  vessel,  gave  notice  to  the  captain  to  stop 
delivery  of  the  goods  ;  and  also  gave  notice  of  his  claim  to  II..  who  had  _•<  I 
delivery  upon  an  indemnity.  II.  sold  the  oil  and  deposited  the  purchase- 
money  to  abide  the  event  of  the  award. 

Held,  that  W.,  by  virtue  of  his  attempted  stoppage,  had  an  equitable  right 
to  the  oil,  preferable  to  the  general  creditors  of  L.,  but  subject  to  H.'s  right 
in  security. 

Held,  also,  that  W.  was  entitled  to  claim  that  H.  should  satisfy  his  own 
claim  out  of  any  other  property  he  held  of  L.'s  before  resorting  to  the  goods 
in  question. 

By  rule  of  this  Court,  certain  matters  in  dispute  between  [817] 
Westzinthus  and  the  assignees  of  Lapage  &Co.,  and  between 
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Rogers  &  Co., and  the  same  assignees  were  referred  toan  arbitrator! 
who  stated  the  following  facts  upon  his  award  :  — 

In  February,  L831,  Westzinthus  shipped,  at  Leghorn,  twenty- 
three  casks  of  oil,  by  the  ship  Sarah,  to  John  and  b'redei  ick  Lapage, 
who  then  carried  on  business  as  merchants  in  Liverpool  under  the 
firm  of  Lapage  &  Co.,  in  execution  of  an  order  transmitted  \>\  them 
to  him,  and  at  the  same  time  dre\t  a  bill  of  exchange  on  them  for 
the  amount  of  the  invoice  of  the  oil.  This  bill,  together  with  the 
bill  of  lading  for  the  oil,  was  transmitted  to  certain  agi  ntsof  West- 
zinthus, with  instructions  t<.  deliver  the  bill  of  lading  to 
[*818]  Lapage  &  Co.,  *  upon  their  accepting  the  bill  of  exchange 
so  drawn  on  them  :  and  accordingly  Lapage  &  Co  accepted 
the  bill  of  exchange,  and  the  bill  of  lading  was  delivered  to  them. 

Messrs.  Hardman  &  Co.,  brokers  in  Liverpool,  were  in  the  habit 
of  making  advances  in  cash,  and  by  acceptances,  to  Lapage  &  Co., 
upon  goods  placed  by  them  in  tin-  band-  of  Hardman  &  Co..  for 
sale.  Under  this  course  of  dealing,  the  transactions  hereinafter 
mentioned  took  place.  On  the  14th  of  March,  1831,  Hardman  & 
Co.  were  under  cash  advances,  and  had  accepted  f<>r  Lapage&  Co., 
to  the  amount  of  about  £6700  upon  various  goods,  all  of  which 
were  in  the  possession  of  Hardman  &  Co.  On  the  14th  of  March, 
1831,  Hardman  &  Co..  at  the  request  of  Lapage  &  Co.,  accepted 
their  draft  for  £1500,  falling  due  the  15th  of  July  (which  was 
duly  paid  at  maturity),  as  a  further  advance  upon  the  goods  already 
in  the  bands  of  Hardman  &  Co.,  and  also  on  the  said  twenty-three 
casks  of  oil  by  the  Sarah,  which  had  not  then  arrived  ;  the  bill  of 
lading  of  the  oil  by  the  Sarah  was,  on  the  same  14th  of  March, 
duly  indorsed  and  delivered  by  Lapage  &  Co.,  to  H.  &  Co.  Accord- 
ing to  the  agreement,  and  the  course  of  business  between  Lapage 
&  Co.  and  H.  &  Co.,  the  latter  were  entitled  to  hold  all  the  goods 
and  bills  of  lading  as  a  security  for  their  advances.  On  the  16th 
of  March,  1831,  a  similar  advance  was  made  by  H.  &  Co.,  of  £1000, 
on  which  occasion  a  bill  of  lading  of  certain  oil,  then  expected  by 
the  ship  Frederick,  was  handed  and  indorsed  to  H.  &  Co.,  by  La- 
page &  Co.  The  facts  and  questions  as  to  this  oil  were  the  sam<  as 
those  relating  to  that  by  the  Sarah,  and  it  was  to  abide  the  event 

of  the  award  as  to  the  oil  by  the  Sarah. 
[*  819]        *  On  the  19th  of  March,  1831,  Lapage  &  Co.  committed 
acts  of  bankruptcy  ;  and  their  acceptance  of  "Westzinthus's 
bill  was  dishonoured  at  maturity.     On  the  26th  of  March,  a  com- 
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mission  of  bankrupt  was  issued  against  them.  On  the  24th  of 
March,  the  Sarah  arrived  at  Liverpool;  and  on  the  same  day,  the 
agents  for  Westzinthus,  who  held  an  indorsed  part  of  the  bill  of 
"lading,  gave  notice  to  the  captain,  in  consequence  of  the  failure  of 
Lapage  &  Co.,  not  to  deliver  the  oil  to  them;  and  they  also  de- 
manded the  delivery  of  the  oil  to  be  made  to  them  as  agents  of 
M.  Westzinthus  under  the  bill  of  lading  held  by  them,  and  ten- 
dered the  captain  the  amount  of  the  freight ;  but  no  tender  or  offer 
was  made  to  Hardman  &  Co.  to  repay  any  part  of  the  money  ad- 
vanced as  hereinbefore  mentioned.  On  the  7th  of  April,  1831,  the 
solicitors  of  Westzinthus  wrote  the  following  letter  to  Hardman  & 
Co.:  "Gentlemen,  as  solicitors  of  M.  Westzinthus  of  Leghorn, 
we  address  you  upon  the  subject  of  twenty-three  casks  of  oil, 
marked  T.,  consigned  by  him  per  the  Sarah  to  Messrs.  Lapage  & 
Co.  of  your  town  ;  and  of  which  you  have  illegally  obtained  posses- 
sion, after  the  same  had  been  stopped  in  transitu  on  behalf  of  the 
consignor,  in  consequence  of  the  failure  of  Lapage  &  Co.  We  are 
informed  that  Lapage  &  Co.  transferred  to  you  the  bill  of  lading  of 
this  oil,  together  with  indigo  and  other  property  belonging  to  them, 
as  a  security  fur  £1500  advanced  by  you  to  them.  We  are  also 
informed  that  you  hold  other  property  belonging  to  Lapage  &  Co. 
which  you  are  also  entitled  to  retain  as  a  security  for  the  £1500. 
Without  entering,  at  present,  into  any  question  as  to  the  validity 
of  the  transfer  of  this  bill  of  lading,  we  think  it  right  to  give  you 
notice  that,  in  any  event,  you  will  be  required  to  apply 
the  indigo  *  and  other  property,  really  belonging  to  Lapage  [*  820] 
&  Co.  now  in  your  possession,  in  payment,  in  the  first 
instance,  of  your  advances,  without  having  recourse  to  the  oil  in 
question,  except  for  any  deficiency  after  you  have  realised  the  other 
securities  ;  and  should  the  oil  be  more  than  sufficient  to  cover  such 
deficiency,  M.  Westzinthus  will  claim  the  benefit  of  his  stoppage  in 
transitu,  at  least,  to  the  extent  of  the  surplus.  If  you  should  think 
it  right,  after  this  notice,  to  sell  the  oil  before  realising  your  other 
securities,  M.  Westzinthus  will  hold  you  responsible ;  and  in  that 
case  he  will  claim  any  balance  which  may  arise  in  your  hands  due 
to  Lapage  &  Co.  not  exceeding  the  proceeds  of  the  oil ;  and  we  give 
you  notice  not  to  pay  such  balance  to  Lapage  &  Co.,  or  their  assign- 
ees or  creditors."  After  the  delivery  of  the  oil  had  been  stopped, 
the  captain,  on  the  27th  of  March,  delivered  the  oil  to  Hardman  & 
Co.  under  an  indemnity.     At  the  time  of  the  bankruptcy  of  Lapage 
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&  Co.,  they  were  indebted  to  Elardman  &  Co.  in  the  mud  ol  £9271, 
advanced  in  the  manner  before  described;  and  as  security  for  this 
sum,  they  held  goods  o!  Lapage  &  Co.  which  bad  actually 
arrived,  of  which  the  net  proceeds,  when  -old  as  after  mentioned, 
were  £9961  U,  7'/.;  the)  also  held  the  bill  of  lading  of  the  oil  by 
the  Sarah,  of  which  the  net  proceeds,  when  Bold  as  hereinafter  men- 
tioned, were  £331  7«.  Id. ;  and  the  bill  of  lading  of  the  oil  by  the 
Frederick,  of  which  the  net  proceeds,  when  gold  as  hereinafter 
mentioned,  were  £1106  10*.  L0<£  After  the  arrival  of  the  oil  by 
the  Sarah  and  by  the  Frederick,  H.  &  Co,  sold  all  Buch  oil  and 
other  goods;  the  nef   proceeds  of  which  amounted  respectively  to 

the  before-mentioned  Bums,  making  a  total  of    £11,399. 
[*821]  " Out  of  this  sum, H.  &  Co.  have  paid  themseh      '  £9271, 

due  to  them  as  aforesaid  ;  they  have  deposited  £1437 
~ul.  (the  amount  of  the  tu<>  parcels  of  «»il  in  dispute)  t<>  abide  the 
event,  of  this  award,  and  have  paid  over  the  residue  to  th< 
eea  of  Lapage  &  Co.     The  goods,  other  than  those  by  the  Surah 
and  Frederick, which  H.  &  Co.  had  sold  a  id,  had  been  sold 

by  different  persons  to  Lapage  &  ('"..and  not  paid  for;  and  such 
venders,  at  the  time  of  the  bankruptcy,  were  creditors  of  Lap... 
Co.  for  the  amount.   The  bills  drawn  by  Westzinthus  and  by  R*  . 
&  Co.  for  the  amounts  of  the  oil  by  the  Sarah  and  the  Frederick, 
have  not  been  paid  or  negotiated  ;  but  are  still  in  the  hands  of  the 
drawers  or  their  agents." 

The  arbitrator  was  of  opinion  that  Westzinthus  and   1: 
Co.  were  respectively  entitled  t.>  £is  ids.  4\&  per  cent,  on  the  re- 

spective  proceeds  of  the  g 1-  per  the  Sarah  and  the  /' 

(being  such  part  of  the  said  proceeds  as  bore  t<*  the  whole  the 
same  proportion  which  the  excess  of  the  whole  proceeds  <>f  the 
goods  sold  by  11.  &  ( '".  over  the  debt  t<>  them  from  Lapage  &  I 
bore  to  such  whole  proceeds),  and  "ought  to  stand  in  the  situation 
of  creditors  of  Lapage  &  Co.  for  the  residue  of  such  proceeds  of  the 
goods  by  the  So  roll  and  the  Frederick  respectively  ;  he  then  awarded 
and  directed  that  the  sums  of  £61  17*.  3d.  and  £206  lis.  Id.  (being 
such  per  centage  as  aforesaid),  together  with  such  sums  as  any 
dividends  already  declared  under  the  bankruptcy  of  Lapage  &  Co. 
on  the  residue  of  such  amounts  of  the  said  goods  respectively  (that 
is  to  say,  on  the  sums  of  £296  10s.  Ad.  and  £899  19s.  M.)  would 
amount  to,  should  be  paid  to  Westzinthus  and  Rogers  &  Co.  respec- 
tively ;  and  that  the  residue  of  such  disputed  sums  should  be  paid 
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to  the  assignees  of  La  page  &  Co.  ;  and  *  that  Westzinthus  [*  822] 
and  Rogers  &  Co.  should  be  respectively  paid  such  divi- 
dends as  should  thereafter  be  declared  under  the  bankruptcy  on 
■>uch  last-mentioned  part  of  the  sums  in  dispute;  and  that  the  said 
Mils  of  exchange  should  be  delivered  to  the  assignees.  But  if  this 
Court  should  be  of  opinion  that  Westzinthus  and  Rogers  &  Co. 
were  entitled  to  the  whole  proceeds  of  the  said  goods  respectively, 
then  the  arbitrator  awarded  that  such  proceeds  should  be  respec- 
tively paid  to  them,  and  the  said  bills  of  exchange  delivered  to  the 
said  assignees;  or  if  the  Court  should  be  of  opinion  that  Westzin- 
thus and  Rogers  &  < '".  were  uot  entitled,  under  their  stoppage  in  trail- 

to  any  part  of  the  proceeds  of  such  g Is  respectively,  then  be 

awarded,  that  bo  much  of  the  said  proceeds  as  the  di\  idends  already 
declared  on  the  whole  sum-  for  which  the  said  goods  were  sold  by 
Westzinthus  and  Rogers  &  <  la  respectively  to  Lapage  &  <  !o., amounted 
to,  should  be  paid  to  Westzinthus  and  Rogers  &  Co.  respectively; 
and  the  residue  thereof  to  the  said  assignees,  who  were  to  pa\  to 
Westzinthus  and  to  Rogers  >v  Co.  such  dividends  as  should  there- 
after be  declared  upon  such  whole  sums  res] tively. 

V.  Pollock  had  obtained  a  rule  nisi  for  setting  aside  so  much  of 
the  award  as  gave  to  Westzinthus  and  Rogers  &  Co.  respectively 
£18  13*.  4Jrf.  per  cent,  on  the  amount  lor  which  the  goods  were 
sold,  and  as  directed  that  they  should  stand  in  the  situation  of 
creditors  to  Lap.,  for  the  residue;  and  the  rule  proposed 

that,  in.-tcad  thereof,  it  should  be  declared  that  Westzinthus  and 
Rogers  &  Co.  were  entitled  only  to  so  much  as  the  dividends 
already   declared    amounted   to. 

•J.  H.  Lloyd,  for  Westzinthus  and   Rogers  &  Co.,  ob-   [*823] 
tained  a  rule  for  setting  aside  the  same  part  of  the  award. 
and  that  Westzinthus  and  Rogers  &  Co.  should  be  declared  to  be 

entitled     tO     the     Whole     proC-rds     of     the    goods.        Tlie('olllt    ordered 

that  the  case  should  be  set  down  in  the  special  paper  for 
irgument. 

The  case  having  been  argued,  the  Court  took  time  for  con- 
sideration. 

Denman,  C.J  .in  this  term  (November  25th)  delivered  the  [832] 
judgment  of  the  ( Jourt  :  — 

In  this  case  Westzinthus.  who  was  the  unpaid  vendor  at  the 
time  when  his  agent-  made  the  demand  on  the  master  of  the  ves- 
sel on  hoard  which  the  oil  was,  had  no  right  to  take  possession,  on 
vol  .  iv.  —  54 
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i he  in  <>1\ encj  of  the  vendee,  I  and 

also  the  right  i"  t ho  on  "i    i  <l.i\ 

bed  at  that  time  in  Hardman,  the  in  i  the  lull 

33  j   *  "i    lading,  for  b  valuable  •  ration.      I 

therefore,  oi  Wi   tzinl  hu    gave  him  no  l<  ,t  to  the 

properl  v  oi    ;  >u  "I   i  h(  and  it  ap]  •  thai  he 

can  have  do  i  laim  at  law,  except  tit  of  the  right  ol 

taking  the  possession  of  tl 

mined  by  the  indorsement  ol  the  bill  ol  lading.     It  is  not  n 
to  determine  what  would  have  been  his  situation  if  eithei   I 
or  himself  had  paid  off  Hardman's  demand  the  not 

to  the  master,  or  to  the  actual  receipt  "I  the  g 1-  by  tin- 
Hut  it  is  very  properly  urged,  in  the  able  argument  in  support 
Westzinthus's  claim  that  every  question  of  equity,  as  well  aaof  law, 
was  referred  to  the  arbitrator,  and  that   the  unpaid  vem    i 
under  the  circumstances,  an   equitable  title  t"  th<  irtuu 

of  the  attempted  stoppage,  subject  to  Hardinan's  right  thei 
also  an  equitable  right  to  compel  Hardman,  the  creditor,  to  pa) 
himself  out  of  Lapage's  own   property,  which  all  the  oth< 
(except   those  of  Messi      R       •  '  claim  abides  the 

decision  of  this  Court)  certainly  were.  The  learned  arbil 
to  have  decided  in  favour  ol  \V.  stzinthus  to  this  •  that  he 

had  by  virtue  of  the  demand  or  attempted  stoppage  in  ti 
preferable  right,  either  at  law  or  in  equity,  to  the  general  creditors 
of    Lapage;  but    he    has   allowed    him   only  a  proportion  of   the 

proceeds  of  his  goods,  thinking  that  all  the  g Is  deposited  by 

Lapage  with  Hardman  should  be  proportionably  charged  with  the 
j'j\  ment  of  the  debt  due  to  him.  He  has,  therefore,  deducted  £81 
6s.  l\d.  per  cent  of  the  proceeds  of  Westzinthus's  being  the 

proportion  which  the  debt  due  to  Hardman  bears  t->  all 
[*  834]  the  proceeds,  and  'directed  the  remainder  to  be  paid  over 

to  him;  and  has.  fch<  disallowed  the  equity  cl 

by  Westzinthus  to  oblige  Hardman  to  pay  himself  oi 
own  goods. 

We  think  that  the  arbitrator  was  right  in  allowing  Westzinthus 
to  be  in  a  better  condition  than  the  other  creditors,  but  wrong  in 
disallowing  his  claim  to  have  all  the  proceeds  paid  over  to  him. 

A-  Westzinthus  would  have  had  a  i  loar  right  i  I  1  w  to  resume 
the  possession  of  the  goods  on  the  insolvency  of  the  vendee,  had  it 
not  been  for  the  transfer  of  the  property  and  right  of  ;    58  ss    u  by 
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the  indorsement  of  the  bill  of  lading  for  a  valuable  consideration,  to 
II  :  (man,  it  appears  t<>  u^  that,  in  a  court  of  equity,  such  transfer 
would  be  treated  as  a  pi  nly,  and  Westzinthus 

wou  red  as  having  resumed  his  former  interest  in  the 

abject    to   that   pledge    or    mortgage;   in    analog)    to    the 

te,  \\  hicli  is  considered  as 
rity,  and  the  mortg  3  the  owner  of  the  land.     We 

therefore  think  that  Westzinthus,  by  his  attempted  stoppage  in 
tran  quired   a    right    to    the    goods    in    equity    (subject    to 

Hardman's  lien  thereon)  as  against    1  ad  his  assignees,  who 

are  bound  by  the  same  equities  that    I.  ;    ge  himself  was.     And 
view  of  the  rith  the  opinion  of  Mr.  Justice  Bi  1.1.1:1;, 

in  hi-  comment  <>n  the  case  of  >'</<<    \     /'  ■         in   Lickbarrow  \. 
I     ■;.  29  n. 
If.  then    W        inthus  had  an  equitable  right  to  the  oil,  subject  to 
rlardman'fl  lien  then  on  foi  his  debt,  he  would  by  means  of 
his  §  ..••  a  surety  *  to  Eardman  for  Lapage's   [*  835] 

debt,  and  would  then  have  a  clear  equity  to  oblige   Hard 
man  to  have  recourse  against   Lapage's  own  goods,  deposited  with 
him,  to  pay  his  debt  in  ease  of  the  bui  ad  all  the  goods,  both 

ol   I  zinthus,  having  been  Bold,  he  would  have  .1 

right  to  insist   upon  the  pn>  I  ods  being  appro- 

ted,  in  the  first  instance,  to  the  payment  ol  the  debt 
The  result  is,  that   Mr   Lloyd's  rule  must  I"'  made  absolute,  and 
Mi.  Poll n  k  -  dis<  I1.1i . 

RuU  lingly. 

Ex  parte  Golding  Davis  &  Co.     In  re  Knight 
1:1  1        1  I  19  I.    I    870     1-  W    R    181). 

/.'  )    /.  I  : 

;tl  in  bankruptcy , 

G  --  1  to  K.  thi  bankrupt rtain  quantities  of  alkali  to  be  shipped  f.  o.  b. 

I.    K.  made  ;i  similar  contract  with  T.  to  Bell  the  same  at  a  Bomewhat 

K    ;  .    I   8  instructions,  direch  d  G.  to  ship  a  certain  quantity  of 

"ii  board  the  Lama  neral  ship  then  lying  ;it  Liverpool,  for 

1  \t\       Hie  shipments  accordingly,  and  the  bill  of  lading  made 

out  to  order  of  T.     K.  having  suspended  payment,  G.  gave  notice  t<>  the  mas- 

the  Larnaea,  which  had  not  lefl  Liverpool,  to  Btop  the  g Is  in  transitu, 

ami  tl  1     1  notice  of  their  claim.     The  purchase-money  payable 

■  in  the  sub-contra  tid   Lo  ;i  deposit  accounl   pending  decision 
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upon  tin-  validity  and  effecl  <»i'  the  notice.     I  he  Registrar  ln-l<l  thai  the  notice 
w;is  of  ni>  effect,  the  transitua  being  at  an  end. 

The  Lords  Justices  held  (1)  Thai  the  transitua  was  not  ended  until  arrival  al 

N.u  V<.rk  ;  (2)  That,  although  the  bill  of  lading  bad  I n  made  out  to  I 

order,  the  stoppage  by  <;.  was  effectual  to  attach  the  unpaid  purchase-money 
due  from  T.  to  K..  bo  far  a>  t<>  satisfy  <>.  for  the  original  price. 

[628]        This  was  an  appeal  from  a  decision  of  Mr.  Registrar 
Pepys,  acting  as  Chief  Judge  in   Bankruptcy. 

Knighl  &  Son  were  merchants  in  London  and  at  Liverpool. 
Golding  Davis  &  Co.,  Limited,  carried  on  business  as  manufact- 
urers of  alkali  at   Widnes. 

On  the  L5th  of  November,  L877,  Knight  &  Son  entered  into  the 
following  contract  with  the  company  :  — 

"  Messrs.  Golding  Davis  &  I 

"We  have  this  <lav  bought  of  you  tin-  following  ■_ hi  of  good 

merchantable  quality  : 

"Twelve  hundred  (1200) drums  5  »'.  cwt each, white  70£  caustic 
soda,  your  own  make,  per  Huson's  sampling  ami  test  note. 

"Delivery,  LOO  drums  per  month,  January  ami  December,  1878. 

"  Shipment,  f.  o.b.  Liverpool. 

"Price,  £14  per  ton. 

"Discount  L'.l      ami  com.  1  %. 

"Prompt  14  days  after  each  delivery,  or  before  delivery  if 
required. 

(Signed)  "  Knight  ft  Son." 

On  the  same  day  Knight  &  Sun  entered  into  the  following  con- 
tract with  1).  Taylor  &  Suns  of  London:  — 
[*  629]       "  *  Messrs.  D.  Tayh  it  &  S«  »ns. 

"We  have  this   day  sold   to  you   the  undermentioned 
lhhmIs  of  good  merchantable  quality: 

"1200  drums.  5  6  cwt.  each,  white  70%   caustic  soda,  Golding 
Davis  &  Co.'s  make.  Huson  Bros,  sampling  and  test. 
"  Mode  of  delivery,  f.  o.  b.  Liverpool. 

"  Time  of  delivery,  100  drums  per  month,  January  and  December, 
1878,  each  month's  delivery  a  separate  contract. 
"  Price,  £14  per  ton. 
"Discount,  2\%. 
"Prompt  14  days  after  each  delivery 

(Signed)  "  Knight  &  Son." 
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The  question  in  dispute  <>n  the  present  appeal  related  to  the 
< ».  tober  deMvery  of  100  tons. 

On  the  28th  of  October,  L878,  Knight  &  Son's  London  house 
wrote  to  their  Liverpool  branch,  in  pursuance  of  instructions  which 
they  had  received  from  D.  Taylor  &  Sons,  as  follows:  — 

"We  inclose  bills  of  lading  for  Taylor's  LOO  drums,  Golding's. 
ri--a.se  get  them  shipped  at  once,  as  Taylor  wants  bills  of  lading 
dated  October.     They  are  to  go  by  sail  to  New  York." 

On  the  4th  of  November  Knight  &  Son's  Liverpool  branch  sent 
instructions  to  the  company  to  ship  the  1<>(>  drums  at  once  od 
board  the  ship  Larnaca,  for  New  York,  then  lying  at  Liverpool. 
The  Larnaca  was  a  general  ship.  The  -noil-  were  accordingly 
shipped  by  the  company  on  the  7th  of  November.  The  wharf- 
inger's receipt  for  the  goods  stated  that  thej  were  received  for 
shipment  on  board  the  Larnaca  on  account  of  Knight  &  Son, 
Liverpool.  This  receipt  was  handed  to  the  shipping  brokers  of 
the  ship,  who  then  procured  the  signature  of  the  master  of  the 
hip  to  the  bill  of  ladii 

The  bill  of  lading  stated  that  the  goods  were  shipped  by  David 
Taylor  \-  Sons,  to  be  delivered  at  New  York  unto  order  or  to 
assigns,  he  or  they   paying  freight. 

The  sum  payable  by  Taylor  &  Sous  to  Knight  &  Son  for  the 
goods  was  £370  10*.  3d.,  and  the  sum  payable  1»\  Knight  &  Son 
to  the  company  was  £366  1  1  .  3rf.  The  bill  of  lading  was 
handed  '  by  the  shipping  brokers  to  Knighl  »v  Son'-  Liver-  [*630] 
pool  branch  <>n  the  afternoon  of  the  7th  of  November,  and 
was  sent  by  them  the  same  evening  by  post  to  Knight  &  Son  in 
London,  by  whom  it  was  received  on  the  morning  of  the  8th  of 
November.  Meanwhile,  on  the  7th  of  November,  Knight  &  Son 
(the  partners  in  the  firm  all  residing  in  London)  had  suspended 
payment,  but  this  facl  was  not  known  to  their  Liverpool  branch 
until  tin-  morning  of  the  8th  of  November.  <  »n  the  same  morning 
the  company  received  a  circular  informing  them  of  the  suspension. 
The  Larnaca  was  still  in  dock  at  Liverpool,  and  the  goods  had  not 
paid  for  either  by  Knight  &  Son  or  by  Taylor  &  Sons.  The 
company  at  once  telegraphed  to  Knight  &  Son  in  London  not  to 
part  with  the  bill  <>f  lading,  and  they  also  served  a  notice  of  stop- 
page in  transitu  on  the  master  of  the  ship,  tin'  ship's  agents,  and 
the  ship.  Knight  &  Son  had  placed  their  affairs 
in  the  hand-  of  Mr.  1'.  Cooper,  an  accountant  in  London,  to  whom 
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the  bill  of  lading  wb  banded  on  Lhe  8th  "i  Novembei  <  ta  the 
I'.ili  of  Novembei  Knight  >v  Son  tiled  a  liquidation  petition,  and 
on  the  L 4th  of  Noven  was  appointed  re<  ader  the 

petition.     On  the  ith  of  December  the  credil  lived  upon  ■ 

liquidation   bj   arrangement,  and  appointed  Coopi  The 

|.i  i,  ,•   of   can  i  ic     oda    bad    fallen    £3   p<  i    U 
1877,  and  il  was  arranged  between  Coopei  and  the  company  that 
the  contract  with  Tayloi  uld  I"-  carried  out  and  that 

their   purchase-mone}    should   be  paid    int  ak   in   the   joint 

names  ol  Cooper  and  the  manage]  of  the  company,  pending  the 
decision   of  the  Court   as  to  the  validity  of  tin-   notio  pin 

transitu     This  was  done,  and  the  goods  v.  rdingly  delr 

in  N i •  w  York. 

The   ftegistrai    held    that    the   noti<  the 

ground  that,  tin-  bill  of  Lading  being  in  the  nai        I   I 

the  property  in  the  g nsferred  t"  them,  aud  the/ 

situs  was  :it  ;ui  end  as  between  the  company,  the  vendors,  and 
Knight  &  Son,  the  purchasers,  when  the  goods  were  placed  on 
board  the  Bhip  and  the  bill  of  lading  was  made  out  in  the  name 
of  Taylor  &  Sons. 

The  company  appealed. 
[*  631]       "  De  Gex,  Q.  C,  and  E.  Coopei  Willis,  for  the  appellants. 

The  case  is   very  1  i W •  *    A'<   /<"/  Clay 

Company,  11    Ch.   I»    560;  48   I..  J.   Bk.   100  pt   that  I 

has  been  a  Bub-sale  of  the  goods.  The  transit  originally  contem- 
plated wax  nol  at  an  end  when  the  n<  stop  was  given.  The 
goods  had  not  come  into  the  actual  oi  the  constructive  |  n  <>f 
either  Knight  &(  '■  tylor  >\  Co.  The  mere  fact  that  there  had 
been  a  sub-sale  did  not  destroy  the  original  vend 

in  transitu.     Till  the  bill  of  lading  had  1 n  handed  over  to  Taylor 

&  Son-,  or  the  ur""d-  had  been  delivered  to  them,  the  property  in 
the  goods  did  not  pass  to  them  irrevocably.    Mitchell.  Edt,\\  \.  \ 
E.  sss.     The  contract  between  Knight  &  Son  and  Tayloi 
had  not  been  completed  ;  there  had  been  no  irrevocable  appr<  . 
tion  of  the  goods.     An  unpaid  vendor's  right  to  stop  in  tra 
can  be  defeated  only  by  a  bon&fidU  transfer  of  the  bill  of  ladin_ 
value.    Benjamin  on  Sales.  2nd  ed.  pp.  719  3   tith's  Leading 

Cases,  8th  ed.  vol  i.  pp.  822  tt  seq.  If  the  bill  of  lading  had  been 
made  out  to  Knight  &  Son,  and  they  had  indorsed  it  to  Taylor  & 
Sons,  and  then  kept  it-  in  their  pocket,  that  would  have  been  equiva- 
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lent  to  what  has  been  dun.'  in  the  present  case, and  Taylor  &  Sons 
would  have  acquired  no  right  which  could  defeat  the  company's 
right  to  stop  in  transitu. 

[James,  L  J.:    In  the  presenl  a    stoppage  in  transitu  by 

the  company  would  really  have  been  a  benefit  to  Taylor  a  Sous, 
for  it  would  have  relieved  them  from  the  necessity  of  paying  for  the 
goods,  which  had  fallen  in  price.] 

The  original  destination  of  the  goods  was  not  altered  by  Taylor 
&  Sons,  but  the  Registrar's  ratio  decidendi  was  that  by  reason  of 
the  sub-sale  the  master  of  the  ship  received  the  goods  as  the  agent 
of  Taylor  &  Sons,  and  that  thus  the  original  transitus  had  come  to 
an  end  But  the  real  question  is  whether  the  destination  originally 
ntinuing,  not  whether  it  is  continuing  as  between 
the  original  vendor  and  the  original  purchaser.     The  right  of  the 

vendor  to  Btop  continues  until    the  g 1-  arrive  at   the  place  of 

destination  named  by  the  purchaser.  ''-"'As-  v.  Railton,  6  B  &  C. 
122    125;  Whitch  I  9MJ  W   518  534  .  11  L.  J.  Ex. 

157. 

*  [James    L  J.,  refen  1 1    <  !h.  [*  632  | 

D  68.] 

It  has  been  held  in  many  cases  that  the  vendor's  right  to  stop  in 

transitu  will  not   1"-  interfered  with  further  than  is  necessari  to 

the   rights    which    have    been   acquired    by    third 

parties  for  value.     It   has  been  decided  in  cases  where  the  bill  of 

lading  has  been  mortgaged  or  pledged,  that  the  unpaid  vendor,  who 

given  not  n  transitu,  w  entitled  to  the  proceeds  of 

the  goods  ultra  the  amount  for  which  they  have  been  mortgaged  oi 

pledged.     In  re  Westzinthus,  '<  I'.   &  Ad   817.  p.  845  anti  ;  Spalding 

B  »76 ;   !-    I.    J    Ch.  503;  Bemdtson  v.  Strang, 

I.   i:    4  Eq.  181     I.   I:    3  Ch   588  ;  37.  L  J.  Ch.  665;  Covent 

I     I:    6   I  7   I.   .1    Ch.   t92.     The  principle  of 

those  i|i]>li---  to  the  present,  for  Taylor  &  Sons'  purch 

money    was   outstanding,   and    they    have    had    the   g 1-.      The 

purchase-money  due  to  the  company  ought  t<»  be  paid  out  of  Taylor 
!i>'  purchase-money,  the  difference  only  going  to  Knight  & 

W ] !  i  -  i • .  .*.   Q  C,  and  F.  W   Hollams,  for  the  trustee :  — 
The  contract  between   the  company  and    Knight    >v  Son  vested 
tic    property    in  the  goods  in  the  latter,  and  their  contract   with 
Taylor  \-  Sons  passed  the  property  to  them.     That  is  a  question  ol 
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intention,  and  the  property    we    clearly  intended  1  A  pai 

i  i,.i    ..  righl   to  terminate  thi 
of  th<  'i  any  poinl  of  i he  \  ■  possession  in 

fact,  there  u  an  eud  of  the  transittis  and  "f  the  ven  t  t<> 

ntop  in  transitu.     Whitehead  y.  Andei        9  M  M    I.  J. 

i  /'"//<//  v.  i  [  C.  h  I  hat   which  took  plat 

i lie  present  ui\ alenl  i 

i  .it  Livei | 1.  ami  .i  sending  of  thi 

transitu*.     The  I  the  l'lll  of  lading  by  the  ship 

in  i,i\  ..iii    ni  omplete  . » i t . . i  ii in  n{       1 1    the 

master  .it t ■  >i n^  to  a  new   purchaser,  how  can  it   be  said  that  the 

1-  are  still  in  transit   between  the  vendor  and  the  original  pur- 

r?     It  i     equivalent  t-.  ;  hold 

for  the  ] 
'.|  i  apa<  ity.     In   Liekbar  i  ed 

\ ol  i   p  B02,    Mi   Justii  e  B  ■•  tly  that  the 

righl  of  stopping  •_• Is  in  t -  ndor 

and  vendee  be  explains  it.  between  th<-  two 

particular  contract     II  ■    ■    •■    Wat        2  B 

this  distinction.     There  r   w  er  had  acknowledged  that  h<- 

held  goods  as  agent   f"i  a  Bub-purchaser,  and  it  \\;i»  held  that  this 

defeated  the  vendor's  right   to  Btop 

the  present  case ;  possession  was  in  effect  t.ik«ii 

and  they  in  effect  delivered  the  good  as. 

At  any  rate,  that  which  is  now  claimed  would  b 
sion  of  tin'  doctrine  of  Spalding  v.  /  I  sub- 

purchaser are  mu<  h  more  extensive  than  I  mere  n 

or  pledgee.     Tayloi   &   Sons  might  have  entei 
tli"  resale  of  the  goods. 

J  w,is.  L    I.  :  — 

It  appears  t<>  me  that  the  principle  upon  which  this  a  lie 

decided  may  be  expressed  in  a  very  few  words.     I  that  I 

differ  from  the  judgment  of  the!  i      Then 

the  right  of  a  vendor  to  stop  in  t\ 
tus   is  not  at  an  end.  nml    s      gi  neral  rule   tl 
while  tli  transitu  does  not  determine  the  That 

seems  to  me  to  be  quite  settled  by  th<       -  -•     A.  mere  traj 

bill  of  lading,  or  any  other  sale  of  the  g 1-.  though  it  trai 

whole   property  in   the   goods,  does  not   determine    the    I 

And  it  seem-  to  me  that   tl:  now  in  question  were  clearl) 
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in  transitu  at  the   time  when  the  transaction  took   place  between 
3  'ii  and   Taylor  vV   Sons.     The>   left  the  vendors'  ware- 
house  for  the   purpose  of  their  being  put  on  board  a   ship  which 
them    in    New    York.     That   transit  us  was  never 
altered  and   i  I,  because  the  goods  have  since  been  de- 

livered in  N  ordingly.     There  was  a  transitus  continu- 

ing from  the  vendors'  warehouse  t<>  New  York.     No  doubt  in  the 
meantime  there  was  a  transaction  between  Knight  &  Sun 
and  Taylor  &  Sons,  by  which  there  was  an  *  actual  transfer  j  * 
of  the  pn  S  ne      Assuming  that  there 

Sons    "i    that   same    right 
of   |  i  tnd  right  of  »n  which    Knight  &  Sun  had,  and 

no  i  ken  either  by  Knight  A'  Son  or  Taylor  & 

?sion  by  reason  "t'  the  transfei  >,  it  was 
a  mere  transfer  "f  the  pi  ad  the  right  of  possession.     The 

point  has  been  the  subject  of  decision  over  and  over  again  and 
the  rule  seems  t<>  me  to  have  been  most  accurately  expressed  by 
M  !     .! ;:  •  :        r  in    //"  ■  ■■  -    v    Jr.-'...         ||  I. 

[t  appears  t  der  the  principle  upon  which 

th--   right  founded,  ii   cannot  extend  t" 

such  The  vendee   has  the    legal  right  to  tin- 

•_"...,U  the  moment  th<  ts  in 

the  vendor  an  equitable  right  t"  —  t « » j »  them  tu,  which  in* 

may        :  t  act  uallj   into  the 

a   of  th(  ]'i"\  ided  tl  I   that    right 

not  interfere  with  the  f  third  persons."     The  fact  that  in  that 

the  third  person  had  not  only  bought  tl  •  but  had  paid 

the  |  nto  consideration  by  the  Judges,  though  1  do 

link  Mi  ,:'.  '  •  Holroyd  referred  to  it  in  his  judgment,  but 
it  was  considered  a  material  part  of  the  facts  whi<  li  gave  the  equity 
to  the  third  person.  It  has  been  decided  on  the  same  principle 
that  if  the  transaction  with  the  third  party  amounted  only  to  a 
mrfrtgage,  and  you  can  l; i \  •  •  effect  to  the  equitable  right  of  the 
mortj  »u   do  so,  and  effect  is   given  to  the  equitable  right  of 

the  vendor  to  atop   in  t  to  the  intermediate  equi- 

right  of  the  in-  It  appears  to  me  impossible  to 

tinguish  the  ;  from  that  of  an  actual  purchase] 

h  of   them  is  equally  entitled  to  have  his  rights  re- 
in  the  ti  n.     In  my  opinion,  on   the   facte   oi   the 
full  effect  can   be  given  to  the  right  of  the  vendoi 


BILL   "I     LAI 


No.  14        Ex  parte  Golding  Davis  60  Co.      In  re  Knight.  16  Ch    D.  634    636 


stoptfl  transitu,  without  in  the  slightest  d< 
equitj  o\  Taylor  <\  Sons,  because  il  doe*  nol   prevent  Tayl<  i 
from  getting  the  goods  in  performance  ol   the  contract  into  which 
they  liail  entered,  upon   theii  theii    |  ui<i 

the  onlj  qui  whether  the  monej  which  the) 

for  the  goods  is  i"  !"■  subject  to  the  stop] 
1  cannot  distinguish  th<  rom   that  of  u  m 

i        i]ilus  moneys  remain  in  the  hands  of  n  morl 

faction  of  his  mo]  I  1 1  ~  '. 

himself,  and  there  is  .1   balance  in   bis   hi 

it.     In  the  ■  the  balance  will  be  held  subje<  I  t"  the  ri;_dit  <<t 

the  vend  »p  in   transitu  ;   in  the   other  case  the  whole 

chase  mone)  v. ill   be  equally  Bubj 

the   purchase-money  due  to  the  vendor     There  might   1" 
difference  between  tli^  purchase-monej   payable  by  1 1 1  •  vendei 
thai  which   is  payable  bj  the   Bub-vendee  though   in   thi 

there  1-  not  much  differen  But   to  the  «- \i»nt  -  1  the  diflfer- 

ence  the  surplus   money  will  go  to   Km 

the  rest   of  the   money  will  go  i"  the   vendors    I  effect  to 

their  equitable  right  of  resuming  • 

of  q  stoppage  in  transitu.  I  think  that  the  appeal  ought  t<>  be 
allowed 

Baggalla^  .  1.  J. :  — 

I   .mi  of  the  same  opinion.     1  entertained  some  doubts  dui 
the  1  be  argument,  but  the)  were  1  when  I 

more  fully  to  appreciate  all  the  facts  of  the  case.     I  am 
now  that  the  learly  before  u>.  that  it  U  in  which 

the  right  of  stoppage  in  transitu  remained.  I  may  say  that  at  1  ne 
time  I  was  pressed  with  the  consideration  that  the  form  in  which 
the  bill  of  lading  \\a>  made  out  [uivalent  to  then 

been  a  delivery  of  the  goods  to  Knight  &  Son, and  then  an  ind 
ment  of  the  bill  of  lading  by  them  to  Taylor  .,   -         and  that  that 
would    have    determined   the  in  1  upon 

further  consideration  that  that  is][not  the  true  view 

I  lOTTON,  L  J.:  — 

We  have  to  consider  a  case  which  is  perh 
new  as  regards  the  right  of  stoppage  in   !  Now  of  < 

that   right  only  exists  during  the  transit.     If  it  can  be  shown  by 
any  means  that  the  transit  is  at  an  end,  then  that  right   is  _ 
and  there  would  be  no  occasion  to  consider  bow  far  the  rig 


K.  C.  WL.   IV.]   8ECT.  II.  —  AS  AN  INSTEDMENT  OF  PROPERTY.    859 


No.  14.  —  Ex  parte  Golding  Davis  60  Co.     In  re  Knight.  16  Ch.  D.  635.  636. 


interfered  with  <a  defeated  by  the  claims  or  rights  of  third 

I   will   Brst  deal   with  the  point   whether,   in    [*  636] 
this  case,  the  transit  was  at  an  end  when  the  uotice  was 
11. 
As   I  understand  it.  the  transit  in  such  cases  is  while  the  goods 
are  in  the  hands  of  .1  carriei  for  the  purposes  oi  the  journey  indi- 
cated under  or  by  the  contract  between  the  original  vendor  and 
:.     That.  I  take  it.  is  the  meaning  of  the  transit     When 
we  look  into  the  rhat  we  Bud  is  this,  that  as  between  the 

aal  vendors,  Golding  Davis  >v  Co.,  Limited,,  and  the  original 
purchasers,  Knight  &  Son,  Knight  &  Son  gave  directions,  as  they 
had  a  rij,'ht  to  <1",  that  ti  Bhould  he  "-''lit  t"  Liverpool  to  be 

shipped  "ii  board  a  ship,  which  they  named,  t"i  Ne^  VTork.     The 
therefore,  from  the  warehouse  or  works  "i  Golding  I>.t\i^ 
i*<  S<  \\  York   was  the  journey   or  transil  upon  or 

pointed  out  bj  the  contrai  I   between  the  original  vendors  and  the 
ual  pur  What    we   have   to  cod  whether,   at 

the  time  when  the  right  oi  stupp  it  tempted  to  1 xercised, 

the  mi  that  trousit. 

It  is  undoubted  that  the  trousit  might  be  put  an  end  to  by  1  h<- 

j. ui   haser  who  has  the   :  1     ind  the  right  to  claim  1 

sion  "i"  ill-  goods      But  in  tl  re  in  the 

ship,  where  the  shipownei   aud   the  captain   were  acting  simph 
•■-  what  1  shall  preseuth  eonsidei  Eoi  the  pur- 

completing  the  journe)  which  had  been  indicated  a-  le- 
ad the  pur  But   it   is  said  (and  t hat 
us  w  have  been  the  view  of  the  Registrar)  that  the  transit   ;i- 
the  original  vendors  and   purchasers    was   ended      Now, 
that   must   mean  that  then-  had  been  either  a  taking  possession  of 
the.                the  purchasers   -i  a  Bending  "i  tie-  goods  on  a   new 
and  different  \"\                       if  it  only  means  that  when  the  goods 
their  destination  they  would,  under  the  circum- 
ting  at   the  time  when  the  attempt    was  made  to  ex- 

Jit   t"  stop,  go  ii"t   t'-  tl riginal  purchaser,  but   t<> 

Bomebody  else,  that   i^  the  case  whenever  the  original  pure! 

handed  over  the  right   to  receive  the  goods  at  the  end  of  the 

imebod}  That    would   include  every   1 

transfer  <>f  a  bill  of  lading.     Bui   it   is  clear  that   the  transfer  of 

a  hill  ..f  lading,  except  for  value,  will  never  defeat   the  right  of 

//(    transitu,  and  will   never  put  an  end  to  the   transit 
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the  journey   uol   a  j'>ui:  th«- 

vendor  and  the 

I  wriii  I  he  Minim   ;iinl  -"in-  I  i'il\    el*  I 

thai   tin  I   purcha  ■  i      K 

into  am. i  her  eonl  i 
tract  which  they  intended  t'»  supplement  and  make  good  I 

•  if  lip  which  the)   would  acquire   uudei   tin 

<  roklinjj    I  >a\  I  No    ilmil.!  .  :    the 

joui  in\  indicated  iu  i  he  oonl  nn  t  bel  w<       I . 
,\  Sons,  but   n   did  no!  on  thi 

•  hi  thai  ai  •  ■•.nut  a  bit  the  less  tin-  end  "f  tin-  ji.ni!. 

tween  <  iolding,  I  ta  I 

which   tin    12  nnot,  in 

I'll"  j. . i \  indicated  l»\    tin  n  tin-  original 

doi  -  ami  purchfl  I  con  tin  new 

or  different  join  n<\  indii  it  irvh  the 

from  that   which  possibh   wan   in  tin-  miiul     f  the  I 
where  on  the  original   purch 
plated,  but  in  conset] 

chase i  and  the  Bub-purchaser,  he  i  all  go  t«» 

n  differeul  tei minus.     In  such  «  ■ 

nl  to 
the  original  purchaser  tak  ion  <>f  tin  lin^ 

with   them   by   means  of  thai  It  M; 

Winslow  that  what  occurred  in  tl  it  to 

that  :  l»ut.  m  my  opinion,  that  view  cann  I  think 

that  what  was  done  hail  just  tin-  same  legal  effecl  .11  of 

lading  had  been  mad.-  out  in  tin-  name  <  rigiual  pi 

ami   hail   then   been  i   by   them    t«.   their   suh-pi  - 

There  was  nothing  done  by  the  purch 

id   upon  between  them  and  th<  I   vendors  I 

taking  ]  of  the  goods,  and,  in  my  opinion,  tin 

ing  which  can  be  consider  [uivalent  t<>  their  doing  that, 

tlu-n  starting  the  goods  as  from  their  possession  on  a  different 
new  \  oyage. 

Then,  the  transittts  being  --till  existing,  ami  tin 
in  the  vendors  t"  stop,  m  mething  had  inn  with  that 

right,  can  it   be  said  that   the   sub-sale  has   interfered  with   it? 
Now,    1    take    it    the  principle  i-  this,  that    tin 

•8]    cannot    '        rcise  his  stop  during  the  transit,  if 
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tli«-    intei  oy    other    persons    which    they    have 

acqn  value  will  be  defeated  by  his  so  doiug      I  -  i  far 

: y  t"  •_'!'■  which  other  persons 

quired  for  value,  the  vendor  can  his  right  to  stop 

tu.     It  i.  decided  that  he  can  do  so  when  the  « >ii^i- 

ii. il  purchaser  has  dealt  with  th<-  •_ ds  by  way  of  pledge      Here 

i  has  been  an  ab- 

solute Is  by  the  original  purchaser,  but  the  purchas< 

.   paid,     ('.in   the   vendor   make  effectual  his 
right  without  defeating  in  any   way   the 

•f  the  sub-purcl  In  my  opinion  In*  can      He  can 

tain  my  \ endor's  li*n.     I  will  not  d 
•   of  the  sub-purchaser,  but  what   I  claim  is  1        feal  the 
right  "t*  the  pun  that   i-.  t->  intercept  the  purchase- 

mone)  which  he  will  ■_•■  ry  to  pay  me.     That. 

in  my  opinion,  he  is  entitled  t"  <\><,  not  in  any  waj  thereby  inter- 
ith  the  rights  of  th<-  sub-purchaser,  but  only,  as  against  hi^ 
own  vend  rting  his  right  t"  resume  his  vendor's  lien  and  t.» 

obtain  payment  b)  i,  rcise  ol  that   right;  interfering 

«mly  with  what  would  has.-  been  a  benefit   t"  the  vendee,  win. 
would  otherwise  have  got  his  put  lonej  without  paying 

th.-  g Is,  but   in  ii"  wa\   inl  with  an\  right   acquired  by 

the  Bub-purchasei  "t  th< 

Appeal  allowed      Appellant  »ive  tip-  whole  "f  tic-  pur- 

ney  due  under  their  contract  with  Knight  a  Son  out  <>f 
the  fond  in  the  joint   names. 


I  N'.I.IMI    \<  >TES 

The  former  branch  of  tin-  rule  established  bj  the  case  of  //'        " 

»pted  and  confirmed  bj  the  House  of    Lords  in  Kemp  v. 

/••<///.     I -j  .  :  ipp.  i  «.  :.::.  52  i.  J.  <  h    L67,  i:  I.  T.  164.     In 

this  case   Falk  was  the  vendor  f  -ah   to  !"•  shipped  from 

i  I  Kiel],  tli.-  purchaser,  had  accepted  bills  for  the 

|        .  and  had   ..-"i  the  bill  of  lading  and  indorsed   it  to  a  bank  for  an 

-.''•nt-  ii,  I  .  who  also  acted  for  the  bank, 

sold  tli.-  s;,lt.  •  ib-purchasi  l  >n   its  arrival,  the 

the  bank,  presented  the  bills  of  lading  and  arranged 

f.»r  the  delivery  of  th<  ■  the  sub-purchasers,  on  the  latter  pro 

ducing  their   receipts   for  the  am. .nut-  which   they  had    ]>ai<I    to   the 

I  which  the  •  •!  for  the  bank.     Falk,  the  original 
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yeudor,  having  given  notice  to  stop  the  g I-  in  transitu,  it  was  h«-l<J 

i,v  ti,(.  House  of  Lords,  u  well  m  bj  the  Court  of  Appeal,  thai  this 
stoppage  was,  notwithstanding  the  paramount  legal  right  of  ili<-  Bank) 
good  us  between  the  original  vendor  and  the  trustee  in  bankruptej 
(.f  K  i « •  1 1 ,  ami  w:i^  effectual  t<>  revest  in  the  rendor  the  ri^lit  to  the 
balance  <>f  the  purchase  moneyi  in  the  hands  "t  tli<-  hank  after  sat 
ing  their  own  claim,  that  balance  l><-in^  1<-^  than  the  amount  <»f  tla- 
original  purchase-monej . 

AMI. KM    AN     NOTES 

1  be  principal  29  Am.  Dec.  808. 
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NOTES 

ON 

ENGLISH  RULING  CASES 

CASES  IN  4  E.  R.  C. 


4  E.  R.  C.  1,  EX  PARTE  BLAIN,  L.  R.     12  Ch.  Div    522,  41  L.  T.  N.  S.  46,  28 
Week.   Rep.   334. 

Intra   territoriality   of   statutes. 

Cited  in  American   Ha  mm;.   Co.  v.  United  Fruit  Co.  213   U.  S    :U7,  53  L.  ed. 
826,  29  Sup.  Ct.   Rep.   511,    L8   Ann.   Cas.    1047,   holding   that  domestic  corpora- 
tion is  not  liable  under  Sherman  anti-trust  act  for  acts  done  in  foreign  territory 
in   co-operation   with    <lc   facto   government    of   such   country;    Beardsley  v.    Xew 
York,  L.  E.  &  \\.  i:.  (  ...  17  Mi-'.  256,  40  \.  y.  Sup,,,  i (»7 7.  holding  that  unless 
otherwise  provided  a  law   i-  presumed   t<>  have  only  a  territorial  application: 
Conrad  v.  Alberta  -M in.  <  .>.  i  Terr.  L  Rep.  412,  on  tin-  extra-territorial  applica 
tion  of  a  law;    EL  v.  Smiley,  _'-'  Ont.   Rep.  686,  holding  that  a  statute  making  it 
a  misdemeanor  to  be  a   Btackholder  in  a  wager  had  no  application  to  a  wa 
conducted  outside  of  Canada. 
—  Bankruptcy  law-  ;»-  affecting  foreigners. 

Cited  in  Nicholson  v.  Baird,  X.  1'..  Eq.  Cas.  195.  holding  that  English  bank- 
ruptcy ait  doefl  noi  apply  to  Canada  so  as  to  vest  in  trustee  appointed  in  I 
land  in  Canada  or  personalty  >>i"  person  domiciled  lure;  Re  Steel  Co.  17  X.  S. 
Ml  (dissenting  opinion  i.  on  application  of  bankruptcy  act  to  companies  in- 
corporated under  foreign  law;  Re  Clark  [1896]  2  Q.  !'..  176,  65  L.  J.  Q.  B.  X.  S. 
684,  75  L.  T.  N.  S.  304.  4.".  Week.  Rep.  US,  holding  that  a  foreigner  residenl 
abroad  could  not  commit  an  act  of  bankruptcy  under  the  English  law,  as  he 
was  not  subject  to  it;  Dulaney  v.  Merry  \  Son  [1901]  1  K.  B.  536,  70  L.  J. 
K.  B.  N.  S.  .'577,  84  L.  T.  N.  S.  156,  49  Week.  Hep.  331,  8  Manson,  152,  17  Times 
L.  R.  253,  holding  that  an  a--iLrnee  in  bankruptcy  of  a  foreign  debtor,  in  the 
country  of  his  domicil,  can  establish  a  title  in  England  good  as  against  creditors 
even  though  the  deed  of  assignment  was  not  registered  according  to  English 
law. 

Jurisdiction  of  bankruptcy  court-. 

Cited  in  Nicholson  v.  Baird,  X.  B.  Eq.  Cas.  195,  holding  that  an  English 
bankruptcy  court  has  not  jurisdiction  over  the  real  estate  or  personal  property 
of  a  person  residing  in  Canada,  though  he  is  a  member  of  a  firm  dealing  in  Eng 
land;  Re  Pearson  [1892]  2  Q.  B.  203,  61  L.  J.  Q.  B.  X.  S.  585,  67  L.  T.  X.  S. 
367,  40  Week.  Rep.  532,  9  M<  mil,  185,  holding  that  the  court  of  bankruptcy 
had  no  jurisdiction  under  the  bankruptcy  act  to  allow  the  service  of  a  hank- 
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ruptcy   notice   upon   a   foreigner  out   of  the  jurisdiction 

Vogelei    I  o.   |  1901]    \.  I ).    L02,  7"   L.  J    Q    B    N  -      -  ;    I      . 

Vlanson,   113,  17  Times  L.  R.   153   (affirming  [1900]    l  Q.  B.  541,  69  L  J.  Q    B 

\    g  !      i     \.  B     L69    18  Week.   Rep    124,  7   Ma  i.   L6  'Jim'-   L 

R,   238),   holding  thai    a   courl    of   bankruptcy   had   no  jurisdiction   to 

receiving  ord(  a    foreigner,   who  baa   without  o   the  countrj 

contracted  debta  and  a  and   hat  executed  abroad   an   assignment 

for  the  benefil  of  credil 

\ci  of  lirm  as  mi  <>i  "persons"  constituting  it. 

Cited  in  Re  Wan  Vim.  11  B.  C.  154,  holding  that  the  word  person  does  n<>t 
include  a   firm. 

i   i     i:    C    L6,  ROBER  i  SON   v.  LIDDELL,  9  Ei 

\.i  ui  bankruptcy. 

Cited  in  Globe  tna.  Co  v.  Cleveland  fns.  Co.  14  Nat.  Bankr.  Reg.  311,  Fed 
Cas.  No.  5,486,  holding  thai  an  ad  waa  an  ad  ol  bankruptcy  if  it  defeated  the 
operation  of  the  bankruptcy  Btatute,  though  no  creditor  was  defrauded  or  de- 
layed. 

I  ited  in   notes   in  4   E     R.  C.  24;   5   E.   B    (     ••'      on  what  are  acta  in  bank- 
ruptcy. 
Purpose  and  Intent  as  words  ol  similar  meaning. 

(  ited   in  Olmsted  v.   Buss,   L22  Cal.  224,  54   Pac.  745,  holding  that  a  fin 
that  a  will  was  destroyed  for  the  puropse  of  revocation  was  good  though  it  did 

not  s{;it<-  thai   it   \\.i-  foi    the  intent  and  pur] as  these  two  words  were  of 

similar  meanu 

4  E.  R,  C.  26,  EX   PARTE  KING,    15   L.  J.  Bankr.   V  -     109,   L   R  2  Ch.  Div. 

256,  34  L.  T.   X.  B.  466,  25  Week.   Rep. 
Transfer  by  debtor  of  whole  of  his  property  to  secure  present  advauace 

and  existing  debt  as  an  acl  •>!  bankruptcy. 
Cited  in  Smith  v.  McLean,  25  Grant,  Ch.  I  U.  C.)  567,  holding  that  an  arrai 
incut  between  a  creditor  and  debtor  to  secure  the  former  for  a  past  and  pri 
advance  is  m.t   an  act  of  bankruptcy   if  made  ln.ua   fidely  to  enable  him   to  con- 
tinue in   business;    Smith   v.   Harrington,   29   Grant.   Ch.    (U.  C. )    502,   holding 
that  a  mortgage  given  as  security  for  a  contemporaneous  advance,  as  well  a-  for 
past  and  future  ones  is  not  valid  as  to  the  past  ones  where  he  was  only  a  bui 
for  them;   Kalus  v.  Hergert,  1  Ont.  App.  Rep.  7.5,  holding  an  assignment  of  the 
whole  of  a  debtor's  estate  to  secure  a  pre-existing  debt  is  valid  where  a  further 
advance   is   made   and   there   is   a  bona   fide   intention   that   the   bus       -  ;1   be 

carried  on:  Brayley  V.  Ellis.  0  Ont.  App.  Rep.  565  (dissenting  opinion),  on  an 
act  which  would  otherwise  have  been  an  act  of  bankruptcy,  not  being  such  be- 
cause made  pursuant  to  an  agreement  entered  into  before  insolvency:  Jamaica 
v.  Lascelles,  [1894]  A.  C.  135.  70  L.  T.  N.  S.  179,  63  L.  J.  P.  C.  X.  B.  70.  42  Week. 
Rep.  410.  1  Manson,  163,  0  Reports.  445.  holding  that  an  assignment  of  the  whole 
of  the  debtor's  property  in  consideration  of  a  contemporaneous  advance,  and 
promise  of  further  assistance  in  order  to  enable  the  debtor  to  carry  on  his 
business  and  with  reasonable  belief  that  he  could  thereby  do  so,  was  not  an  act 
of  bankruptcy:  Ex  parte  Hauxwell.  L.  R.  23  Ch.  Div.  020.  52  L.  J.  Ch.  N.  S. 
737.  48  L.  T.  N.  S.  742.  31  Week.  Rep.  711,  holding  same  under  same  facts  where 
a  bill  of  sale  was  given  to  secure  a  present  advance  and  an  existing  debt:  Ex 
parte  Threlfall.  46  L.  J.  Bankr.  N.  S.  S,  35  L.  T.  X.  S.  675,  25  Week.  Rep.  127, 
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liolding  same  where  the  I » i  1 1  of  sale  was  given  to  secure  an  existing  debt  ami 
■it  advancements  in  goods  to  carry  on  the  business. 
Distinguished  in  Clarkson  v.  Sterling,  15  Ont.  App.  Rep.  2.14,  holding  that 
where  notice  was  given  in  July  to  pay  a  claim  or  give  securities  and  six  months 
was  allowed  by  the  agreement  and  the  securities  were  given  in  December  though 
in  the  meantime  the  company  had  become  insolvent  it  was  oof  an  act  of  bank- 
ruptcy; Ex  parte  Kilmer,  L.  R,  13  Ch.  Div.  245,  41  L.  T.  N.  S.  520,  28  Week. 
Rep.  269,  holding  that  where  the  bill  of  sale  was  given  on  the  eve  of  bankruptcy, 
pursuant  to  an  agreement  to  give  it  at  any  time,  and  it  was  not  given  in  good 
faith    it   is    invalid. 

4  E.  R.  C  34,   BELKRIG   v.   DAVIS,  2   Dow,  230,  -1   Rose,   97,  2    Rose,  291,  14 

Rei  ised  Rep.   I  16 
Foreign  assignment  In  bankruptcy  as  passing  title  i<>  local  property. 

Cited  in  Betton  v.  Valentine,   1  Curt.  C.  C.  Cas.   No.   1,370,  on  the 

effect  of  a  foreign  assignment  in  bankruptcy  to  pass  title  to  property  in  an- 
other country:  Blake  V.  Williams.  tj  Tick.  285,  17  Am.  Dec  372,  holding  that 
an  assignment  by  commissioners  of  bankruptcy  in  a  foreign  country  docs  not 
opera  I  transfer  of  the  bankrupt's  property  in  another  Btate,  as  against 

a  creditor;  Holmes  v.  Remsen,  20  Johns.  229,  11  Am.  Dec  269,  on  the  power  of 
each  sovereignty  to  li\  the  '  ming  the  disposition  of  personal  property 

found   within   it;    Abraham   \  i,   3   Wend  .   holding 

that   assignment    u  lish    bankrupt    la\s    does   not    operate   legal   transfer 

of  persona]  property  <>f  bankrupt  in  this  country.  Holmes  \.  Remsen,  t  Johns.  Ch. 
"i.   1  ><  ••.  581,  holding  th  nment  by  commissioners  of  bankrupts 

in  England,  of  all  estate  and  choses  in  action  of  bankrupt,  passes  debt  due  h\ 
citizen  of  ■  !■■   English  bankrupt;   William-  \.    Mans,  ii  Wat*-.  228,  31 

\m.  Dec.  165,  holding  that  appointment  of  trustee  by  court  of  another  state. 
in   place  of  deceased   trustee,  t>>  whom   land   in   thi  conveyed, 

be  no  title  to  land  in  trustee  thus  appointed,  bo  as  to  enable  him  <<>  main- 
tain ejectment;  Rogers  \.  Mien,  3  Ohio,  )ss.  holding  that  an  assignment  bj 
an  insolvent  debtor  under  the  laws  of  Pennsylvania  does  not  pass  legal  title 
to  land  situate  in  Ohio;   Re  Merrick,  2  Ashm.   (Pa.)    Is"'.  on  the  laws  governing 

the  pa.-.-age  of  property  from  a  bankrupt  to  his  assignee;  Williams  v.  Rogerson, 
\.  F.  (1854  t!4 )  21,  holding  that  effect  of  English  bankruptcy  laws  extends 
to  colonies  only  ><>  far  as  to  vest  in  assigned  bankrupt's  personal  property  which 
may  lie  in  colony;  Nicholson  \.  Baird,  X.  B.  Eq.  '  as.  1!'~>,  holding  that  English 
bankruptcy  act  does  not  apply  to  Canada  so  as  to  vesl  in  trustee  appointed  in 
England  personalty  of  person  domiciled  here;  Macdonald  v.  Georgian  Bay  Lum 
her  Co.  -  <  an.  S.  I  ecision  of  Court  of  Appeals  of  Ontario,  re 

versing  _'  l  '.rant  <  h.   (U.  C.)   356),  holding  that  a  bankrupt  deed  of  assignment 
under  the  provisions  of  the  lav-  of  the   United   States  will  not  transfer   imn 
aide    property    in    Canada;    Nicholson    \.    Baird,    X.    B.    Eq.    ('as.    195,    holding 
that  a  trustee  appointed  by  an   i  Bankruptcy  court  does  not  receive  title 

her  real  estate  or  personal   property  of  the  insolvent   situate   in  Canada 
of  a  person  domiciled  there,  thoi  to  an  English  firm;  Re  Steel- Co. 

17  V  s.  17,  nu  the  effect  of  bankruptcy  proceedings  in  foreign  countries;  Ewing 
v.  Orr  Ewing,  L  R    1"  App.  Cas.  453,  53  L.  T.  N.  S.  826,    as  to  what  curt 
jurisdiction    where    the   bankrupt   has   two   trading    domicils,    and    in   whom    the 
property     becomes    vested    by    the    assignment. 
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Adjustment  of  rights  of  partly  satisfied  creditors  in  domestic  property. 

Oitcd  in  Re  Pollmann,  156  Fed.  221,  holding  that  foreign  creditor  of  bankrupt 
who  realizes  part  of  claim  out  of  lien  obtained  within  four  months  prior  to 
bankruptcy,  cannot  prove  balance  of  claim,  unless  he  surrenders  amount  re- 
ceived; Re  Bugbee,  9  Nat.  Bankr.  Reg.  258,  Fed.  Cas.  No.  2,115,  holding  that 
a  foreigner  must  account  for  moneys  received  from  the  debtor  before  he  will 
be  allowed  to  share  in  the  debtor's  estate  in  this  country  witli  domestic  cred- 
itors; Chipman  v.  Manufacturers'  Nat.  Bank,  156  Mass.  147,  30  N.  E.  610, 
holding  that  court  had  no  jurisdiction,  in  action  brought  by  assignee  for 
creditors  here,  to  compel  domestic  creditor  who  had  obtained  attachment  against 
insolvent's  property  in  other  states  to  carry  on  suits  or  to  permit  assignee  to 
do  so;  Batcheller  v.  National  Bank,  157  Mass.  33,  31  N.  E.  431,  holding  that 
domestic  creditor  who  has  received  part  of  his  claim  out  of  debtor's  property 
in  another  state  for  which  he  would  not  be  accountable  to  debtor's  assignee,  may 
prove  balance  of  claim  here  without  accounting  for  part  so  received;  Ex  parte 
Wilson,  L.  R.  7  Ch.  490,  41  L.  J.  Bankr.  N.  S.  46,  26  L.  T.  N.  S.  489,  20  Week. 
Rep.  564,  holding  that  if  a  foreign  debtor  received  assets  of  the  creditor  abroad, 
that  he  could  not  share  with  domestic  creditors  until  they  had  received  an 
amount  equal  to  what  he  has  received,  and  then  to  share  equally  in  the  re- 
mainder; Banco  de  Portugal  v.  Waddell,  L.  R.  5  App.  Cas.  161,  49  L.  J.  Bankr. 
N.  S.  33,  42  L.  T.  N.  S.  698,  28  Week.  Rep.  477,  holding  that  where  a  foreign 
creditor  has  received  a  part  of  his  claim  under  a  foreign  bankruptcy  proceedings, 
before  he.  can  share  with  domestic  creditors  in  the  domestic  property,  he  must 
account  for  what  he  received  in  the  foreign  proceedings. 
Collection  of  bankrupt's  debts  in   foreign  country. 

Cited  in  Re  Steel  Co.   17  N.  S.  49    (dissenting  opinion),  on  right  to  enforce 
collection  of  bankrupt's  debts  in  foreign  country. 
Discharge  in  bankruptcy  as  discharging  secured  debt. 

<Cited  in  Beaty  v.  Samuel,  29  Grant.  Ch.    (U.  C.)    105,  holding  that  by  a  dis- 
charge in  bankruptcy,  the  holder  of  a  chattel  mortgage  with  a  covenant  of  pay- 
ment,  was  not  barred   from   enforcing  his   mortgage,   though   he   had   notice   of 
the  proceedings  and  did  not  list  his  mortgage. 
Rights  of  trustee  in  bankruptcy. 

Cited  in  note  in  11  E.  R.  C.  626,  on  rights  of  trustee  in  bankruptcy. 
Assignee  in  bankruptcy  as  the  successor  of  insolvent. 

Cited   in   Humphrey   v.   Tatman,    198   U.    S.    91,   49   L.    ed.    956,   25    Sup.    Ct. 
Rep.  567,  holding  that  the  assignee  in  bankruptcy  is  not  a  universal  successor 
of  the  bankrupt. 
Law  governing  succession  and  administration  of  estate. 

Cited  in  Olyphant  v.  Atwood,  4  Bosw.  459  (dissenting  opinion),  on  law  of 
domicil  as  governing  in  regard  to  assignment  of  personal  property. 

Oitcd  in  note  in  2  E.  R.  C.  88,  on  law  governing  succession  and  administra- 
tion  of   estates. 
Nature  of  partnership  real  estate. 

Cited  in  Sigourney  v.  Munn,  7  Conn.  11 ;  Divine  v.  Mitchum,  4  B.  Mon.  488, 
41  Am.  Dec.  241;  Buffum  v.  Buffum,  49  Me.  108,  77  Am.  Dec.  249;  Duryea  v. 
Burt,  28  Cal.  569,  11  Mor.  Min.  Rep.  395, — holding  that  in  equity  land  pur- 
chased by  partners  with  firm  funds,  is  deemed  as  held  in  trust  as  part  of  firm 
property  applicable  to  pay  firm  debts:  Buckley  v.  Buckley,  11  Barb.  43;  Buchan 
v.   Sumner,   2   Bar!).   Ch.    165, — holding  that   partnership   real   estate,   after   pay- 
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ment  of  firm  debts,  is  to  be  considered  and  treated  as  real  estate;  Smith  v. 
Wood,  1  N.  J.  Eq.  74,  on  question  as  to  whether  land  purchased  with  partner- 
ship funds  is  to  be  considered  personalty  as  between  partners  and  creditors; 
Yeatman  v.  Woods,  6  Yerg.  20,  27  Am.  Dec.  452,  holding  that  real  estate  held 
by  partners,  for  partnership  purposes,  descends  and  vests  in  heirs  at  law  of 
deceased  partner,  as  real  estate;  M'Dermot  v.  Laurence,  7  Serg.  &  R.  438,  10 
Am.   Dec.   468,  holding  that  all   partnership   property   is   personal   property. 

Cited  in  Browne  Stat.  Frauds,  5th  ed.  341,  on  nature  of  real  estate  used  for 
partnership   purposes   within   rule   as   to   statute  of   frauds. 

4  E.  R.  C.  58,  MACE  v.  CADELL,  Cowp.  pt.  1,  p.  232. 
Conveyances  in  fraud  of  creditors. 

Cited  in  Sands  v.  Codwise,  4  Johns.  536,  4  Am.  Dec.  305,  holding  that  a  con- 
veyance made  to  defraud  creditors   is  void  by  the   common   law  as  well   as  by 
the  statute  of  frauds. 
Estoppel  by  acts  or  failure  to  assert  rights  when  bound  to  do  so. 

Cited  in  Tufts  v.  Hayes,  5  N.  H.  452,  holding  that  a  party  is  bound  by 
representations  which  he  has  made  to  another  with  a  view  to  gain  credit  or 
advantage,  unless  there  is  no  bad  faith  in  receding  from  them. 

—  To  deny  property. 

Cited  in  Barham  v.  Turbeville,  1  Swan,  437,  57  Am.  Dec.  782,  on  estoppel 
to  assert  ownership  as  defeating  parties'  right  to  retain  same. 

—  To  deny  marriage. 

Cited  in  Johnston  v.  Allen,  39  How.  Pr.  506,  6  Abb.  Pr.  N.  S.  306,  3  Daly,  43, 
holding  that  a  man  who  is  married  to  a  woman  by  legal  formula,  and  cohabits 
with  her  and  introduces  her  as  his  wife  is  estopped  to  deny  as  against  trades- 
men  dealing   with   her   that   she   is   his   wife. 
Right  of  court  to  inquire  into  validity  of  disputed  marriage. 

Cited  in  Fornshill  v.  Murray,  1  Bland,  Ch.  479,  18  Am.  Dec.  344,  on  the 
right  of  the  court  to  inquire  into  the  validity  of  a  marriage. 

—  Testimony  of  husband  or  wife  to  prove  marriage. 

Cited  in  Rose  v.  Niles,  Abb.  Adm.  411,  Fed.  Cas.  No.  12,050,  holding  that  a 
female  offered  as  a  witness  and  objected  to  upon  the  ground  that  she  is  the  wife 
of  the  party  calling  her,  cannot  be  examined  to  disprove  the  marriage  where  there 
is  evidence  already  to  raise  a  presumption  of  marriage;  Allen  v.  Hall,  2  Nott.  & 
M'C.  114,  10  Am.  Dec.  578,  holding  that  the  declarations  of  the  husband  or  wife 
are  admissible  to  prove  marriage. 
Clauses  of  statute  as  limited  by  preamble  or  title. 

Cited  in  Dawson  v.  Corbett,  10  Rich.  L.  505 ;  Holbrook  v.  Holbrook,  1  Pick. 
248, — holding  that  where  words  of  enacting  part  of  statute  are  plain  and  express, 
they  should  not  be  restrained  by  preamble;  Miller  v.  Leonhard,  1  Yeates,  570, 
holding  that  a  general  clause  in  a  statute  cannot  be  narrowed  down  by  the 
title,  where  they  are  not  uncertain;  Reg.  v.  Fredericton,  19  N.  B.  139,  holding 
that  if  doubts  arise  in  construction  of  statute,  preamble  may  properly  be  re- 
sorted to;  Doe  ex  dem.  Presbyterian  Church  v.  Bain,  3  U.  C.  Q.  B.  198,  holding 
that  remedial  act  is  to  be  construed  liberally,  independent  of  general  language 
of  enacting  part  of  act,  beyond  recital  or  preamble;  Huskinson  v.  Lawrence,  25 
U.  C.  Q.  B.  496,  on  the  construction  of  statutes  to  apply  to  matters  not  men- 
tioned in  preamble  or  enacting  clause;  Colehan  v.  Cooke,  4  E.  R.  C.  184,  Willes, 
393-399,  holding  enacting  part  of  statute  not  restricted  by  preamble. 
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Goods  within  reputed  ownership  clause  of  bankruptcj  act. 

Cited  in  note  in  21  E.  It.  <'.  1*3.  «m  what  are  goods  and  chattelfl  within  reputed 
ownership  clause  <>f   bankruptcy   act. 

4  E.  R.  C.  64,   EX    PARTE  WATKINS,    t-   I..  .1.   Bankr.   V  B.  50,  I-  B.  H  Oh. 

520,  28  L.  T.  X.  B.  793,  21   Week.  Hep.  530. 
Fore*'  of  trade  customs. 

Cited  in  Hunk  of  New  Hanover  v.  Williams,  79  N.  0.  129,  holding  that  bankers 
discounting   bills  of   persons   in   particular   trades   are    presumed   to   know   and 
make  their  contracts  in   reference  to  custom  <'f  trade. 
-As  overcoming  the  presumption  of  reputed  ownership. 

Cited  in  Ex  parte  Vaux,  L.  R.  9  Ch.  002,  43  L.  J.  Bankr.  N.  8.  LIS,  80 
L,  T.  N.  S.  739,  22  Week.  Rep.  811,  holding  thai  where  it  was  the  custom  of 
the  trade  to  allow  property  purchased  in  the  cnur.se  of  that  business  to  remain 
with  the  vendor,  the  presumption  of  reputed  ownership  was  overcome  and  did 
not  apply;  Ex  parte  Powell,  L.  R.  1  Ch.  Div.  501,  45  L.  J.  Bankr.  N.  8.  LOO, 
::i  L.  T.  N.  S.  224,  2  I  Week.  Rep.  378,  holding  that  where  a  custom  of  holding 
certain  goods  on    hire   is   relied  on   to  take  the  goods  out  of  the  order   and   dlspo 

sition  of  a  bankrupt,  the  custom  must  be  one  which  the  ordinary  creditors  may 
reasonably  be  presumed  to  have  known;  Harris  v.  Truman,  L.  R.  7  Q.  B.  Div, 
:;ii),  50  I..  J.  Bankr.  N.  S.  641,  45  L.  T.  X.  8.  255,  holding  that  a  malting  agent 
not  usually  being  the  owner  of  the  barley  and  malt  on  their  maltings,  they 
are  not  the  reputed  owners  thereof;  Colonial  Bank  v.  Whinney,  L.  R.  11  App. 
Cas.  420,  50  L.  J.  (  h.  V  S.  4::.  55  L  T.  X.  s.  362,  34  Week.  Rep.  705,  2]  I 
Uul.  ('as.  ltJ'J.  holding  that  where  a  shareholder  dep  isited  his  Bhares  of  stock 
with  his  bank  a  security,  and  a  note  on  the  Bhares  .-tared  that  they  could  not 
be  transferred  except  by  t\r<d,  and  notice  to  the  company,  the  shareholder  was 
not  the  reputed   possessor  of  the  shares. 

Distinguished  in  Ex  parte  Cohen,  38  L.  T.  X.  8.  884,  holding  that  where  the 
property  was  left  in  the  possession  of  the  vendor  with  the  consent  of  the  vendee, 
though  marked  with  the  latter'a  mark,  it  passed  to  the  trustee  of  the  former. 
upon  his  becoming  bankrupt;  Re  Goetz,  .1.  &  I  o.  I  L898]  1  Q.  B.  7S7.  67  L.  J. 
(I  B.  X.  S.  577,  78  L.  T.  N.  S.  399,  46  Week.  Rep.  469,  5  Manson,  76,  14  Times  L. 
R.  ;:-27.  holding  that  a  custom  of  trade  by  which  goods  are  left  in  the  possession 
of  persons  to  whom  they  do  not  belong,  in  older  to  exclude  the  doctrine  of  reputed 
ownership,  must  be  a  custom  known  to  the  business  generally,  and  not  in 
market  only;  Sharman  v.  .Mason  [1899]  2  Q.  B.  679,  00  L.  J.  Q.  B.  X.  S.  3,  81 
L.  T.  N.  S.  485,  48  Week.  Rep.  142,  10  Times  L.  R.  11.  holding  that  where  then- 
was  no  custom,  goods  left  with  a  shop-keeper  to  enable  him  to  show  off  his  wares, 
came  under  the  rule  of  reputed  ownership  and  passed  to  the  trustee:  Ex  parte 
Lovering,  L.  R.  9  Ch.  021,  43  L.  J.  Bankr.  X.  S.  116,  30  L.  T.  X.  S.  022,  22  Week. 
Rep.  853,  holding  same  as  to  property  the  title  of  which  was  transferred  as  se- 
curity for  debt. 
Reputed  ownership  of  bankrupt's  property. 

Cited  in  notes  in  4  E.  R.  O.  64,  72;  5  E.  R.  C.  70, — en  reputed  ownership  of 
bankrupt's  property. 

4  E.  R.  C.  73,  BROWN  v.  KEMPTOX,  19  L.  J.  C.  P.  X.  S.  109. 
Validity   of   preferential   transfer   or   security   given   by   insolvent  debtor 
under  pressure. 

Cited  in  Adams  v.  Bank  of  Montreal,  8  B.  C.  314,  holding  that  a  mortgage  on 
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the  whole  of  the  debtor's  property  will  not  be  set  aside  though  it  amounts  to  a 
preference,  and  made  with  knowledge  of  insolvency,  if  there  was  pressure;  Colqu- 
hown  v.  Seagram,  11  Manitoba  L.  Rep.  339,  on  pressure  as  saving  an  assignment 
from  being  void  as  a  preference;  Campbell  v.  Barrie,  31  U.  C.  Q.  B.  279,  holding 
that  a  mortgage  made  under  pressure  was  not  ipso  facto  void  under  the  insolvent 
law  declaring  all  transfers  made  in  contemplation  of  insolvency  void;  Re  Hurst, 
6  Ont.  Pr.  Rep.  329,  holding  that  if  there  is  bona  fide  application  of  pressure 
on  part  of  one  having  right  to  apply  and  conveyance  in  any  degree  proceeds 
from  such  application  or  pressure,  conveyance  is  not  entirely  voluntary,  and  not 
act  of  bankruptcy;  Martin  v.  .McAlpin,  8  Ont.  App.  Rep.  l>7~>.  holding  that  a 
preference  made  under  threats  of  suits  and  enforcement  of  claims,  was  void  as  to 
other  creditors  who  were  not  preferred;  Ex  parte  Tempest,. L.  R.  6  Cli.  70,  10  L.  J. 
Bankr.  X.  s.  22.  23  L.  T.  X.  S.  650,  19  Week.  Rep.  137;  Smith  v.  Pilgrim,  L.  R. 
2  (  h.  Div.  127,  :'.4  L.  'J'.  X.  S.  40S. — on  pressure  as  rebutting  the  presumption  of 
fraudulent  preference,  and  sustaining  the  deeds. 

Cited  in  note  in  12  E.  R.  C.  :H7.  on  sufficiency  of  consideration  to  support  settle- 
ment as  again-t  subsequent  purchasers. 

Distinguished  in  Schwartz  v.  Winkler,  13  Manitoba,  L.  U.  493,  holding  thai  a 
mortgage  given  under  pressure  which  amounts  to  a  preference  is  void  as  such 
where  the  debtor  knew  <>r  Bhould  have  known  that  such  would  be  the  result,  under 
the  bankruptcy  law  of  that  province;  Davies  v.  Gillard,  21  <>nt.  Rep.  431,  holding 
that  the  doctrine  of  pressure  did  nol  apply  where  the  debtor  transferred  all  of 
his  property . 
What  constitutes  "pressure." 

Cited  in  M'Whirter  v.  Thorne,  19  C.  C.  C.  P.  302.  hoi. ling  that  a  mere  demand 
or  request  without  suit  is  sufficient  to  constitute  pressure,  unless  there  is  alone 
an  intention  to  defeat  the  insolvenl  act. 

t    K.  R.  C.  76\   EX    PARTE    BLACKB1  RN,    10  L.  J.  Bankr.  X.  S.  79,   L.   R.   12 

Eq.  3.-JS,  25  L.    I.  \.  S.  76,   L9  Week.  Rep.  973. 
What   constitutes   fraudulent    preference. 

Cited  in  Smith  v.  Hutchinson,  2  Ont.  App.  4o."i.  holding  that  payment  within 
thirty  days  before  assignment  is  not  void  unless  payee  knew  of  insolvent's 
inability  to  meet  liabilities  in  full,  or  had  probable  cause  for  believing  same  to 
exist:  Harvie  v.  \\  vide,  Russell  Eq.  515,  holding  that  transfer  of  property 
when  debtor  believed  he  was  insolvent  constituted  unlawful  preference  under 
Ivent  act  of  1869;  Churcher  v.  Johnston,  34  U.  C.  Q.  B.  528,  holding  that 
pera  >n  holding  equitable  lien  on  bankrupt's  good-,  must  be  restored  to  him  be 
fore  he  can  be  required  to  return  money  paid  to  him  immediately  before  bank- 
ruptcy, Mel. cod  v.  Wright,  17  X.  B.  (18,  holding  that  man  must  be  held  to  have 
contemplated  bankruptcy,  if  payment  is  made  when  he  knew  it  was  impossible 
for  hiiii  to  satisfy  his  creditors;  Davidson  v.  Mclnnes,  22  Grant,  Ch.  (U.  C.) 
217.  holding  that  conveyance  to  one  creditor  proceeds  of  stock  in  trade,  leaving 
only  book  accounts  for  balance  of  creditors,  was  invalid  preference,  where  total 

debts  were  $8, and  stock  was  worth  $6,000;    Hunt  v.  Hearn,  X.  K.   (1884-96) 

615,  holding  thai  unless  it  is  (dearly  apparent  that  debtor's  sole  motive  was  to 
prefer  creditors  paid  payment  cannot  he  impeached;,  <  olquhoun  v.  Seagram,  11 
Manitoba  L.  Rep.  339,  holding  that  in  determining  whether  a  conveyance  was 
void  as  a  preference,  it  must  he  eorsidered  whether  he  was  actuated  by  a  desire 
to  prefer  or  whether  a  request  was  the  moving  cause;  Long  v.  Hancock,  12  Ont. 
\|>;>    Rep.    132,  holding  that  a  transfer  made  with  the  intent  to  prefer  and  with 
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knowledge  on  the  pari  of  both  partiei  to  that  effect,  wot  void,  though  made  npoa 
consideration  of  a  nera  loan;  Ex  parte  Topham,  L.  R.  8  Ch,  614,  i-  i..  I  Bankr 
\.  S.  57,  28  L.  T.  N.  B.  716,  21  Week.  Rep.  655,  holding  that  where  a  rendor 
pressed  the  debtor  f«»r  payment  for  goods  and  the  latter  turned  back  torn*  <>i 
them  in  payment,  it  was  not  a  preference,  and  was  therefore  valid;  I 
Butcher,  L.  R  8  Ch.  595,  13  L.  J.  Bankr.  N  (0  l-  T.  N.  B.  482,  22  W< 

Rep.  721,  holding  that  if  a  creditor  i"<>r  a  valuable  consideration  has  do  notio 
ii  picion  that  the  debtor  is  insolvent,  he  is  protected;    Ex  parte  Bill,   L    B 
Oh.   Div.  695,  52   L.  J.  Ch.   N.  B.  903,    19   L  T.   \.  B.   278,  32  Week,  Rep.   177. 
holding  thai  it  is  sufficient  to  avoid  a  payment  ol  mone]  or  a  trail  fer  of  prop 
crty  as  to  preference,  thai  the  substantial  and  dominant  intent  of  the  part] 
i<>  make  a  preference,  though  it  was  not  bis  sole  view. 
When  conveyance  voluntary. 
Cited  in   Long  v.  Hancock,   12  Ont.   App.    Rep.    137,  holding   that  if  there  is 

bona  tide  applicatu pressure  on   part  of  one  having   right,  and  conveyance 

in  any  degree,  proceeds  from  Buch  application  or  pressures,  conveyance  not 
entirely  voluntary  and  ie  not  ad  of  bankruptcy;  Colquhoun  v.  Seagram,  11 
Manitoba  L.  Rep.  339,  on  necessity  that  creditor  should  threaten  to  take  pro 
'•(•"(lings  against  debtor,  in  order  to  constitute  sufficient  pressure. 

A  E.  R.  C.  86,  TOMKJNS  v.  SAFFERY,  I-  R.  3  Lpp.  <  as.  213,  17  I.  J.  Bankr. 
N.  S.  11,  37  l-  T.  V  s.  758,  26  Week.  Rep.  62. 

Effect  of  assignment  for  benefit  of  creditors  under  rules  of  the  stock  ex- 
change. 

Cited   in   Re  Gregory,  27    LJRJL(N.S.)    613,  98   C.  C.   A.   383,   174    Fed. 
holding  that  funds  arising  from  closing  out  of  transaction   upon   it-   Boo 
bankrupt  member  of  stock  exchange  pass  to  trustee  in  bankruptcy,  subject  to 
rules  of  exchange,  which  give  its  members  priority;   Mclver  v.  Montreal   Stock 
Exchange,  4  Montreal  L.   Rep.   117.  holding  that  by-laws   which  give  governing 
committee  of  stock  exchange  right   to  Bell   mem  I    at  board,  for  cans 

insolvency,  arc  reasonable  and  intra  vires;  Richardson  v.  Stormont,  T.  & 
[1900]  1  Q.  B.  701.  60  L.  J.  Q.  B.  X.  S.  369,  B2  I..  T.  \.  B.  316,  48  V 
451,  5  Com.  Cas.  134,  16  Times  1..  R.  224.  holding  that  an  assignment  under 
the  rules  of  the  stock  exchange  passes  title  to  all  the  assets  of  the  defaulter: 
Ratcliffe  v.  Mendelssohn  [1902]  2  K.  B.  653,  71  L.  J.  K.  B.  N.  S.  984,  51 
Week.  Rep.  3,  S7  L.  T.  X.  S.  422,  18  Times  L.  R.  759,  7  Com.  Cas.  247,  on  the 
effect  of  the  transfer  of  property  for  the  benefit  of  stock  exchange  creditors. 

Cited  in  note  in  27  I..K.A.  |  .VS.)  617.  on  seat,  or  funds  derived  from  trans- 
actions on  exchange,  as  assets  in  bankruptcy. 

Distinguished  in  Ex  parte  Grant,  L.  R.  13  Ch.  Div.  667,  42  L.  T.  X.  S.  387 
Week.  Rep.  755,  holding  that  a  fund  created  by  the  special  rules  of  the  stock 
exchange  in  the  hands  of  the  official  assignee  was  not  assets  of  the  defaulter 
and  the  assignee  in  bankruptcy  could  not  recover  them:  Lomas  v.  Graves  &  Co. 
[1904]  2  K.  B.  557,  73  L.  J.  K.  B.  N.  S.  S03,  20  Times  L.  R.  657,  91  L.  T.  N.  S. 
616,  holding  that  an  assignment  under  the  rules  of  the  stock  exchange  by  a 
member  thereof  was  valid  as  against  the  other  members,  unless  invalidated  by 
bankruptcy  proceedings,  and  also  as  against  outsiders. 
Application  of  rules  of  stock  exchange. 

Cited  in  Pearson  v.  Scott,  L.  R.  9  Ch.  Div.  19S.  38  L.  T.  X.  S.  747.  26  Week. 
Rep.  796,  holding  that  the  rules  of  the  stock  exchange  apply  only  to  sales  on 
the  exchange. 
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Bona  fide  transfers  of  property  as  fraudulent  preferences. 

Cited  in  Slater  v.  Oliver,  7  Ont.  Rep.  158,  holding  that  security  given  in  re- 
sponse to  bona  tide  pressure  on  the  part  of  the  creditor  was  not  void  as  a  fraudu- 
lent  preference. 

Distinguished  in  Davies  v.  Gillard,  21  Ont.  Rep.  431,  holding  that  a  trans- 
fer of  all  of  a  debtor's  property  was  void,  where  the  creditor  knew  of  the 
insolvent  condition  and  demanded  .security;  Campbell  v.  Roche,  IS  Ont.  App. 
Rep.  64G,  holding  a  mortgage  void  as  to  a  part  of  the  consideration  which  was 
fraudulent,  whether  the  mortgagee  was  a  bona  fide  creditor  or  not. 
Right  to  inquire  as  to  consideration  for  debts  claimed  against  bankrupt. 

Cited  in   Ex  parte   Pottinger,   L.   R.  8  Ch.  Div.  621,  47  L.  J.  Bankr.  N.  S.  43, 
38   I-.  T.   X.  8.  432,  26  Week,   Rep.  648,  on  the  right    in  bankruptcy  proceedings 
to  inquire  into  the  consideration  for  the  debts  claimed. 
Possession  a*  prima   facie  evidence  of  t  it  It- . 

Cited  in  Stewart  v.  Gates,  2  Has.  A.  \Y.  (Pr.  Edw.  [si.)  432,  on  possession  as 
prima  facie  evidence  of  title. 

4  K.  it.  C.  110.  EX  PARTE  COOK,  Mosely,  so,  2  i>.  Wins.  500. 

Administration  of  joint   and   separate  estates  <>t    Insolvent   partners  and 
partnership. 

cited  iii  Thornton  \.  Bnssey,  -7  Ga.  302,  holding  that  where  a  member  of  two 
partnerships  dies,  and  i-  insolvent  the  creditors  of  each  firm  must  look  to 
the  assets  of  each  firm  for  payment,  and  the  separate  creditors  to  the  separate 
estate;  Jacques  v.  Greenwood,  12  Abb.  IV.  i:'<2.  explaining  the  equities  of  part- 
nership creditors  to  be  first  satisfied  out  of  firm  property;  Smith  v.  Mallory, 
24    Ala.    c,  „    v.    Billings,    13    Neh.    4.::».    14    \.    W.    \r,2-    Smith    v.    Jones. 

i  !>.  481,  25  X  \\  .  oJC— holding  that  property  of  an  insolvent  partnership 
will  he  applied  in  the  first  instant  t<>  the  payment  of  partnership  debts;  Bartlett 
v.  Meyer-Schmidt  Grocer  Co.  (\r>  Ark.  290,  4:,  S.  \\ .  1065;  M'Culloh  v.  Dashiell, 
1  Ilarr.  &  G.  96,  18  Am.  I).-.-.  271;  Black's  Appeal.  44  Pa.  503,  20  Phila.  Leg. 
Int.  340, — holding  that  when-  there  are  partnership  ami  separate  creditors  and 
partnership  and  firm  property,  each  class  lias  priority  upon  its  respective  estate 
and    a  lii-i    for    payment;    Jarvis    v.    Brooks,   23   N.   H.    136; 

i  rockett  v.  <  rain.  ;:;  X.  H.  542;  Sniffer  v.  Sass,  14  Rich.  L.  2ln, — holding  that 
the  separate  <  ;  the  partners  were  to  be  paid  out  of  the  separate  estate 

and  that  if  an\  remained  afterward  to  be  paid  the  partnership  creditors;  Re 
Blanchard,  101  Fed.  7!'.;:  Tallcotl  \.  Dudley,  ■',  ill.  4J7-.  Carlisle  v.  .McAlester, 
3  Ind.  Terr.  164,  53  S.  W.  531;  Morris  v.  .Morris.  4  Gratt.  203;  Gordon  v. 
Matthews,  18  Ont.  L.  Rep.  340, — on  the  right  to  apply  partnership  property  to 
the  payment  of  individual  debts  before  tin-  payment  of  partnership  debts;  Mur- 
rill  v.  Xeill,  8  How.  414.  12  L.  ed.  1135,  holding  that  partnership  debts  should 
he  paid  out  of  partnership  property  and  -eparate  debts  out  of  the  separate  estate 
of  the  partners,  before  either  can  share  in  the  other  estate. 

Cited  in  notes  in  28  L.R.A.  164,  on  rights  and  position  of  creditors,  purchas- 
ers, and  other  third  parties  in  partnership  realty;  4  Eng.  Rul.  Cas.  73,  on 
reputed  ownership  of  bankrupt's  property  in  ease  of  partnership. 

Cited  in  Parsons  Partn.  4th  ed.  329,  on  respective  rights  of  creditors  of  firm 
and  partners;  Parsons  Partn.  4th  ed.  479,  on  effect  of  insolvency  of  firm  on 
separate  property  of  partners. 

Distinguished  in  Re  Sperry,  1  Ashm.  (Pa.)  347,  holding  that  where  a  party 
dies   intestate,   having  joint  and  separate  creditors,   ami   there    is   no  joint  fund 
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or  surviving  partner  the  separate  and   joint  creditoi  |uallj   in  I 

rate  estate;    Harris  \.   Peabody,   7:;    tie,   282,   holding   sam<    where  thi 

partnership    estate    and    all    the    members    thereof    are    insolvent 

Meranda,  7  Ohio  St.   179,  holding  same  where  there  is  no  joint  ■ 

riving  partner  and   if  there  is  both  then  it   must   go  to  |  •   the  partner 

ship  debts;  Re  Bud;  ett   I  1894]  2  Ch.  5  r.  Ch.  N.  S.  847,  i 

71  L.  T,  N.  S.  72,  42  Week.  Rep.  551,  holding  thai  where  there  is  no  partnei 

estate,  the  partnership  can   share  with  the  personal  creditors  la  the 

sep  irate  estate. 

Separate  <»r  joint  bankruptcy  proceedings  agalnsl  Bra  and  partners. 

Cited  in   Re  Wilcox,  04   Fed.  B4,  on  nec<  ■.;n>t 

firm  and  iinli\  iduals  i  hereof. 

—  Jurisdiction  over  partnership  and  separate  property. 

Cited  in   l-\  parte  Hall,  Fed.  (';i-    No.  5,919,  holding  thai  either  partner  • 
djud     'I  .i  bankrupt,  bul   the  first  court  acquiring  jurisdiction  has  exeln 
jurisdiction  ovei  all  the  partners  and  all  their  property  joinl  ral 

i    i:.   R.  C.   112,   DUTTON   v.   MORRISON,   1    Rose,  218,  11    Revised   Rep.  56,   17 

\  ee    Jr.  193 
Isslgnmenl  for  benefll  <»r  creditors  <>r  all  debtor's  propertj   as  aa  acl  <»r 

bankruptc) . 
Cited  in  Jones  v.  Sleeper,  -1  N.  \.  i  Nto.  7,498,  holding 

tliat  a  conveyance  of  all  his  property  bj   a   tradei    is  in   it-'-li  an  ad   <>f  ba 
ruptcy,  though  it  contained  n"  prefi  rence  but  was  for  the  benefit  <>f  all  credit 
Barnes  \.   Rettew,  8   Phila.   133,  28   Phila.    Leg.  Ont.    124,   Fed.  Cas.    No.    1019, 
holding  thai  an  execution  of  a  deed  of  trust  for  the  benefit  <>i  creditor! 
acl  of  bankruptcy,  where  it  conveyed  all  I    - 

Distinguished  in  Ex  parti'  Ames,  1  Low.  Dec.  561,  Fed.  <  as.  No.  323,  holding 
thai  a  mortgage  by  an  insolvent  trader  on  his  Btock  and  tools  for  present  ami 
future  advances  is  not  fraudulent  nor  an  ad  of  bankruptcy,  if  mad.-  with  an 
honest  intent  to  enable  him  t<>  continue  business. 

—  Assignment  by  one  or  more  partners. 

Cited  in  Davidson  v.  Papps,  2S  Grant.  Ch.  (U.  C.)  91,  <>n  an  alignment  by  a 
deed  of  trust  for  the  benefit  of  creditors  by  the  surviving  partners  at  the  request 
of  the  executrix  of  the  deceased  partner  as  an  act  of  bankrupted . 

Distinguished  in  Kx  parte  Egyptian  Commercial  &  Trading  Co.  L.  R.  4  Ch. 
125,  holding  that  an  inspectorship  deed  was  not  an  act  of  bankruptcy,  where  it 
contained  no  assignment  of  the  assets  of  the  firm,  though  it  provided  for  their 
distribution  by  the  inspector  among  the  creditors. 

Disapproved  in  Bowker  v.  Burdekin.  8  E.   R.  C.  599,   12  L.  J.  Exch.  N.  S.  329. 
11  Mees.  &  W.  128,  holding  it  undoubted  that  a  present  deed  by  one  partner  is  a 
present  act  of  bankruptcy  though  other  partners  did  not  join  as  intended. 
Interest  of  partner  in  partnership  property. 

Cited  in  Cantield  V.  Hard.  t»  Conn.  ISO.  holding  that  a  partner  has  no  ex- 
clusive right  to  any  part  of  the  partnership  funds,  until  the  partnership  account 
has  been  adjusted  and  his  balance  ascertained:  Tappan  v.  Blaisdell.  5  N.  H.  190. 
holding  that  each  partner  has  a  lien  on  the  partnership  property,  in  respect  to 
the  balance  due  him  and  the  liabilities  he  may  have  accrued  in  its  behalf; 
Nicoll  v.  Mumford,  4  Johns.  Ch.  .">22,  holding  that  assignee,  or  separate  creditor, 
of  one  partner,  is  entitled  only  to  share  of  such  partner,  after  settlement  of  ac- 
counts, and  after  all  claims  of  other  partner  are  satisfied:    Murray  v.  Murray.  ."< 
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John?.  Ch.  60,  holding  that  a  solvent  partner  is  only  entitled  to  his  share  of  the 

surplus  after  the  partnership  debts  have  been  paid. 

Liability  of  partnership  property  for  the  debts  of  the  partner. 

ted  in  Maty  v.  DeWolf,  3  Woodb.  &  .M.  193,  Fed.  Cas.  No.  S.933,  holding  that 
the  firm  debts  must  be  paid  before  a  mortgage  given  by  one  of  the  partners  on 
the  partnership  property  can  be  foreclosed;  Re  Marwick,  2  Ware,  2.".;;.  Fed.  Gas. 
No.  9,181;  Smith  v.  Mallory,  24  Ala.  {\2$:  M'Culloh  v.  Dashiell,  1  Hair.  &  G.  96, 
18  Am.  Dec.  271, — on  the  rule  governing  the  distribution  of  partnership  prop- 
erty tu  partnership  and  individual  creditors;  Meech  v.  Allen.  17  N.  V.  300,  7- 
Ani.  holding  that  the  i  :    the  partner   must    wait   until   all  the 

partnership  debts  are  paid  before  be  can  share  in  the  partnership  property; 
Mumford  v.  Nicoll,  20  Johns.  611  (reversing  t  Johns,  i  b.  522),  on  the  liability 
<jf  the  partnership  property  for  the  separate  debt  of  the  partner;  Rodgers  v. 
Meranda,  7  Ohio  St.  17!'.  holding  that  partnership  property  is  liable  only  for 
partnership  debts  and  the  Beparat*  creditors  will  be  allowed  to  share  in  it  after 
the  partnership  debt-  have  been  paid,  and  the  same  ae  to  separate  property  and 

ite    debts. 

Cited  in  note  in  41;  l  1:  \    199,  501,  on  levy  on  partnership  property  for  debt 
of  partner. 
—  Liability   to  seizure  en  execution  for  Individual  debt. 

Cited  in  Church  v.  Knox,  2  Conn.  514;  Brewster  v.  Hammet,  \  Conn.  540, — 
holding  that  a  creditor  of  it  partner  can  attach  only  that  partner's  interest  in 
the  partnership,  which  is  the  share  left  after  partnership  debt-  bave  been  paid; 
Hubbard  \.  Curtis,  8  Iowa,  1.  74  Am.  Dei  283,  holding  that  the  purchaser  at  an 
execution  the  partnership  property  for  a  separate  debt   of  the  partner. 

-  oni_\  an  interest  in  the  partnership  subject  to  the  payment  of  the  debts  of 
the  firm;  Leonard  v.  Scarborough,  J  <ia.  7:>:   Morrison  v.  Blodgett,  v   V  II 
29  Am    Dec  I  ght  to  levj   upon  the  property  of  the  partners  lip  for 

lebt  of  one  ..i  the  partm  -   23  v  II.  136;  Bowker  \.  Smith, 

is  \.  II.  Ill,  2  Am.  Rep  a  the  right  ditor  of  either  partnership  or 

partner  to  seize  the  partnership  propi  rtj  .  Burtus  \.  Tisdall,  4  Barb.  571;  Sniffer 
\.  Sass,   14   Rich.  1>.  -".     ra  the  right   to    eize  partnership  proper!'.  rate 

debt  of  the  partner:   Reed  v.  Johnson,  24  22;  Washburn  \.  Bank  of  Bellows 

Falls,  19  Vt  278;  Bank  of  Toronto  v.  Hall.  6  Ont.  Rep.  644,  holding  that  only 
the  1  interest  in  the  partnership  property   alter  the  firm  debts  had  been 

-old  on  execution;   Maddock  v.  Skinker,  93  Va.   17U.  25  S.   E.  635; 
Flint  kson,   1"  fj.  I  -  Q.  B.    128,     holding  that  a  creditor  can  seize  only 

the  partner's  interest  in  the  firm  property  after  the  firm  debt-  have  been  paid: 
"•'Neil  v.  Hamilton,  4  (J.  C.  Q.  B.  294,  to  tie-  point  execution  under  judgment 
tran-  ! rt  of  joint  property,  but  merely  right  to  account;   Dibb  v.  lirooke 

I  1894]  -J  Q    B    338,  63  1..  J.  Q.  1'..  \    8.  665,  in  Reports,  352,  71  L.  T.  N.  S.  234, 
42  Week.  Rep.  495,  1  .Man-  m,  245,  on  the  right  to  seize  partnership  property  for 
•   partner. 

Distinguished  in  Gillaspy  v.  Peck,  46  Iowa.  nil.  holding  that  under  the  statute 
a  judgment  lat«  r  in  point  of  time,  against  a  partner  for  an  individual  debt  does 
not  take  priority  over  one  previously  rendered  against  him  for  a  partnership 
debt;  Allen  \.  Wells,  22  Pick.  450,  33  Am.  Dee.  757,  holding  that  the  separate 
property  of  each  member  of  a  partnership  is  liable  to  be  attached  for  debts  due 
the    pai  tie  rrdiip. 

\\  bat  1  on- 1  ii  'He-  a  partnership. 

Buckner  \.   Lee,  8  Ga.  2*.">.  holding  that   where  two  persons  entered 
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into  .-in  agreement  whereby  <>n<'  should  take  anotha  them  in 

.1  ill. 1. 1    tnitfa    1 1 < > j i.  paying  ; *  I J  the  expenses,  and  then  to  divide  the 

were   partners;    Huguley    v.    Mori  m   what   constitute!   * 

pari  aership. 

Validity  of  an  assignment  not  according  to  the  Insolvencj  law. 

Cited  in  Globe  in     Co.  v.  Cleveland  ins.  Co.  14  Nat.  Bankr.  I 
\c   6,486,  bolding  that  a  general  assignment  f<>r  the  benefit  ><i  creditors  is  ■ 

in  bankruptcy;  Wilson  v.  <  amp,  11  Grant,  «  b    (U.  I 
bolding  thai  a  voluntary  a-  ignmenl  foi  the  benefit  "i  creditor*    i  ed  in 

pursuance  «'i   i  li<-  pnn  I 
appointed  under  tucb  act. 

Disapproved  in  Anonymous,   I  Clark    (Pa.)    121,  boldii 
without  preferei  ilid  under  the  Bankrupt  Law. 

Insolvency  <>r  partner  a*  dissolving  partnership. 

Cited  in  Wilkins  \.  Davis,  2  l-i\\.  Dec.  511,  Fed.  Css.  No.  l7.o'i4,  bolding  that 
the  insolvency  of  one  partnei  the  pari  for  the  purpo 

closing  the  joint  estate;   Arm. id  \.  Brown,  ji  Pid  on  the 

insolvency  of  one  <>i  the  partners  as  •  l ■  solving  thi   ,  jot  se. 

«;i\in^  etfecl   t<>  «>ih-  <>r  several  connected  Instruments  not  all  ar.    com* 
pleted. 

Cited  hi  Bouthern  L.  [ns.  &    r.  Co   v.  1  ole,  i  I  la.  :;.~>m,  bolding  that  irhere  there 
is  a  \.iiui\  of  instruments  forming  one  transaction  1 1 * «-  law  will  not  give  effi 
. 1 1 1 \  < UK-,  unless  the  whole  are  oompleted. 
Remedies  In  equity. 

Cited  in  Veaxie  \.  William-.  B  How.  134,  12  L  ed.  L018,  bolding,  except  under 
peculiar  circumstances  damages  earn  urt  of  equity,  but 

only  in  a  law  court. 

4  E.  R.  ('.   126,  i:\   PARTE  WARING,  2  Glenn.  &   J.   KM,  2  Rose    182 

vised  Rep.  217,  1!'  Ves.  345. 
Relative  equities  «>r  separate  and  Joint  creditors  ol  t\\<>  estates 

Cited  in  Re  Childs,  L.  U.  9  Ch.  608,  43  L  J.  Bankr*  30  L.  T.  M 

447,  on  the  relative  equities  of  the  creditors  of  two  estal  thei     an-  joint 

and  separate  creditors. 

Right  of  creditor  of  principal  pariv  n>  proceed  against  securities  held  bj 

the  surety  or  secondary  obligor, 
t'ited  in  Piatt  v.  Mead,  9  Fed.  91,  on  the  right  to  ;  linst  property  held 

by  another  party  with  the  intent  to  defraud  creditors,  where  both  parties  are 
insolvent;  Re  Baldwin.  19  Nat.  Bankr.  Reg.  52,  Fed.  Cas. -No.  700,  8  Cent.  L.  J. 
186,  holding  that  when  the  principal  is  insolvent,  the  solvent  surety  who  holds 
collateral  security  for  his  indemnity  is  the  trustee  of  the  security  for  the 
creditor:  Curtis  v.  Tyler,  9  Paige,  432,  holding  that  the  creditors  of  the  principal 
have  a  right  in  equity  to  have  securities  held  by  the  surety  applied  to  their  de- 
mands; Watts  v.  Shipman.  21  Hun,  o9S,  holding  same  and  that  they  had  a 
preference  over  creditors  claiming  under  the  general  assignee;  Crow  <fc  Co.  v. 
Vance.  4  Iowa.  4:14:  Pratt  V.  Adams,  7  Paige.  615;  Scheidt  v.  Sturgis,  10 
Bosw.  600, — on  the  right  of  a  creditor  of  the  principal  to  proceed  against  se- 
curities placed  in  the  hands  of  the  surety;  Allchin  v.  Buffalo,  23  Grant,  Ch. 
(U.  C.)  411,  holding  the  securities  were  chargeable  in  favor  of  holders  of  part 
paid    paper    only    as    to    so    much    as    remained    after    indemnifying    the    person 
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-I'd;  Smith  v.  Fralick.  5  Grant,  Cli.  (U.  C.)  612,  holding  that  second  indorser 
is  not  entitled  to  benefit  of  trust  deed  given  to  first  indorser  to  indemnify  him 
:ist  loss;  Molson'a  v.  Blakeney,  25  Grant,  Ch.  (V.  C.)  513,  holding  that 
mortgage  given  to  indemnify  accommodation  indorse;-  covers  notes  so  indorsed 
and  bank  discounting;  Buch  notes  arc  entitled  t«.>  benefit  of  mortgaL*' •;  Re  Man- 
ning, 4  Deacon  &  C.  579.  4  L.  J.  Bankr.  N.  S.  14.  holding  that  the  assignee  of  a 
debt  is  entitled  to  have  the  security  for  it  applied  to  the  debt;  Ex  parte  Man- 
chester Bank.  L.  R.  12  <  h.  Div.  917,  4*  L.  J.  Bankr.  X.  S.  94,  40  L.  T.  N.  S.  723. 
holding  that  machinery  used  by  a  successor  of  an  old  firm  which  formerly 
_■■  .1  to  the  old  firm,  was  to  be  held  to  pay  a  debt  due  from  the  old  firm  to  a 
third  party,  and  lebited  to  the  new  firm;  Re  Walker  [1892]  1  Ch.  621,  61  L.  J. 
Ch.  X.  S.  234,  66  L.  T.  X.  S.  315,  40  Week.  Rep.  •".27.  holding  that  the  solvent 
nirety  Is  not  a  fcro  euritj    given  him  to  indemnify  himself,  by  the 

principal  who  is  int 

1  in   Rin<  ndford,   117   Mass.  460,   holding  that   where  one 

:   large  amount*  -  to  another  to  be  manufactured,  and  was  to 

for  the  use  of  the  other,  the  latter  becoming  Insolvent,  the  holders 

of  t!  titled  t.i  be  paid  out  of  the  goods  held  for  manufacture; 

Smith  v.  Fralick,  5  Grant,  CI      U.  <       612,  holding  thai  where  an  accommodation 

indorser  had  received   at   urity  from  the  drawer,  but  the  bills  were  paid  by  a 

the  latter  had  no  eqti  I  -;  the  securities  in  the  form 

nds. 

—  'Where  principal  and  Biuret]  are  Insolvent. 

ted  in  Re  :   Nat.  Bankr.  Reg.  241,  Fed.  I   is    No    7,242;   Mathews  « 

2  Haskell,  289,   Fed.  I  as.  No.  9,275;   Ex  parte  Morris,  2  Low.  Dee.   124, 

I,—  holding  that  where  the  maker  of  a  note  gives  the  Burety  a 

him,  the  holder  of  the  note  Is  entitled  to  have  the  same  ap 

plied  t..  I  if  both  t1  ■  -   insolvent;    Keene   Five 

Cents  nk  v.  Herrick,  <.J   N.  II.   174.  hold  the  payee  of  a  note  is 

entitled  to  n  by  the  maker  to  ed  t<>  him 

given  to  secure  the  surety;   Miles'  Claim,  L.  I!.  9 
Hart  v.  Maguin  -  isenting  opinion) ;  Trerice  v. 

Bnrkett,   '  the  right  of  a  bill  holder  to  proceed  against  securi 

held  by  a  surety,  ■■  tj   and  principal  are  insolvent:  (  rathern  \.  Bell,  45 

to  enforce  a  contract  of  guaranty  on  a   non-negotiable 

paper  where  both  guarantor  and  n  aker  were  insolvent. 

stinguiahed   in   Re   Morton,  3  <»nt.   App.   Rep.  202,  holding  that   where  one 

;t  note  and  i'  which  note  was  discounted  at  a  bank  and 

was  renewed  but  no  assignment  of  the  mortgage  ever  made,  the  bank  was  not 
entitled  to  the  benefit  of  the  mortgage,  when  both  maker  and  payee  became  in- 
solvent. 

—  \-  between  creditor  of  drawer  and  acceptor  of  bill  of  exchange. 

(  ited  in  Ex  parte  Hani-,  2  Low.  I »•      568,  I  ed.  Cas.  No.  6,109,  on  the  right  to 

proc  -t    property  held  by  the  a  ceptor  of  a  bill  of  exchange  where  both 

and   drawer   are    insolvent;    I  '  -.   -    Hughes,  264,   Fed. 

Cas.  No.  4,855,  12  Nat.  Hank.  Reg.  230,  on  the  right  to  bind  goods  for  bills  drawn 

by  ■     nsignoT  upon  the  consignee  after  a  subsequent  sale  by  the  latter;  Molson  - 

Hank  v.  Blakeney,  26  Grant,  Ch.   (TJ.  C  I   513,  holding  that  where  one  party  be 

tnmodation    indorser    for   another,   and    received  as  security  a   morl 

•  the  paper  was  entitled  to  the  benefit  of  the  mortgage,  where 

i.oth   of   tlit    parties   were   insolvent;    Commercial    Hani     v.   Poor,  6  Grant,   Ch. 
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(Ut  C.)    514,  holdi  "Ut    i  Ji.it    t  be  holdei    <.i   t  be 

tranafei    it,  II   be  rid  audi  tranafei   uji-  ralid  .1 

of  1  be  'li  a  wer  and  acc<  ptor ;  Powlee  v.  Hai  '    I  I  1.  fl 

182,    ! 9   1.    1    Oh.  V  s.   1,   17  Jui     LOBS,  2  We.  :\,  boldln 

bolder!  were  no!   limited  t..  eases  ol    judicial   insolvency,  but  the 

onfora  1  in  equitj  :  I  itj    Bank  \    I 

Week.    Rep.    1  LSI,   bold  : 

nun  t  ■    ■    uted   Ln  favor  of  1  1  to  the  I 

ccptor  and  drawei   became  insolvent;   Bank  ••!   Ireland  \    Perry,  I.    '< 

M   L  J.  Exeh.  v 

bolder  <>i  a  lull  <>i  pxchai 

proceeds  of  t  ••  applied  pro  tanto  to  the  payment  "f  the  Mil  w 

drawer  and  ac<  1  |  t « •  1   were  in 

ing  same  w here  « ""1  w as  de| 

bam  v.  Maud,  1     R.  7  Eq    501,    -  1.    I 

Rep.  :;i  :.    1      parte  Smart,  11:  !  L.  J    B  L    1 

\.  s.    L46    .'I    Week     Rep    237,     holding   thai    short    bill 

m t- -t   be  applied  on  the  i>ili-  I,  where  botli 

lolvent  |   I  \  parte  Dewhurat,  1.    R  !  I.   J    B  L    'I 

\    s.   125,  21    \'>  eek.  Rep.  t  th< 

holders  of  l"||  -  "i  px<  ha  one  and 

-  Bhipped  from  l<  d  u>  ii.< 

tin-  bills  of  es  !.    1:    1;   1   i     I'M.   in  \\  1 

L  R.  3  Ch.  '  -      ■ 

v.  Johnston,  1     R.  5  II.  1.    157,   ••    L  J.  Ch.  IS 

bach  v.  Nixon,  1     R     10  I      P  L   J.  (      r  of  a 

creditor  "i   the  drawer  to  pi 

parte  Dever,  L  R.  1  1  Q.  B    Div.  .,1 1.  :.t  I.  -    LSI, 

33  Week.  Rep.  625,  holdii  oth  the  drawer  an: 

of  a  bill  of  ex<  ire  insolvei  Ider  <>f  the  bill  •  •:  • 

applied  on  hi^  bill  anj   - 
tor. 

Cited  in  imtr  in   1   I ..  i:.  < ' .   1 30,      12,  on  1 
and  acceptor  of  bill. 

Distinguished  in  1  7   Phils  *hila.  I>_r    1st    156,  bol 

thai  the  holder  of  a  bill  <>f  exchange  has  no  interest  in  securities  transmits 
the  drawer  to  the  drawee  where  neither  is  insolvent;  Laycock  v.  Johnson,  6  Mar.. 
L99,  16  L  •>.  Ch.  N.  S.  350,  11  Jur.  688  •  the  rule  .1-  I     I  .-.'it  of 

creditors  to  proceed   against   securities  held   l>y  an  acc<  ;  I 

apply   to   the  administration   of  a   tru-t   in   equity;    Hid  I..   EL   4   Eq. 

226,  36  L.  .1.  Ch.  N    -    31   I,   16  L.  T.  N.  -    654,  15  Week.  Rep.  954,  holding  that 
where  the  acceptor  is  a   stock  company  which  has  been  ordered   wound  uj 
creditors  arc  not  entitled  to  have  the  securities  applied  unless  the  a 
insolvent,  and  also   it   does  not   apply   where  the  acceptor  owes  the  draw,  r  an 
amount  exceeding  the  bill;   Ex   parte  Alliance  Bank.  L.  R.  4  Ch     --        S  L  J. 
Ch.  X.  S.  714,  20  1..   I\  \    S.  685,  17  Week.  Rep.  631,  holding  that  the  holders  of 
the  bills   of   exchange   were   not   entitled   to   have  the   securities   applied,   w 
1  (her  bills  had  been  drawn  against  the  same  securities  to  take  the  place  of  " 
bills  in  question;    Re   Levi.   L.   R.   7   Eq.   440.   20   L.  T.  N.   B.   200.   17   Week.   T.ep. 
565,  holding  that  where  the  securities  were  deposited  to  provide  for  the  payment 
of  certain  other  1>ill<  and  not  on  general  account  or  these  bills  the  hob' 
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-  in  question  could  not  reach  the  securities;  Vaughan  v.  Halliday,  L.  R.  9 
Ch.  ."»G1,  90  L.  T.  N.  s.  741.  22  Week.  Rep.  886,  holding  that  where  the  bill  of  ex- 
ehange  has  not  been  accepted,  securities  held  by  the  acceptor  taiuuit  be  reached 
l.y  the  holder;  Ex  parte  Lambton,  L.  R.  10  Ch.  4c".,  44  L.  r.  Bankr.  N.  8.  81, 
:i>  L.  T.  \    S.  380,  23  Week.  Rep.  862,  holding  that  where  a  ship  was  built  under 

trait  and  paid  for  by  means  of  bills  of  exchanges  drawn  on  t he  purchaser, 
who  beeame  insolvent  before  the  ship  was  completed,  the  Bhip  curity  for 

the  hills  and  could  r   payment]    Ex   parte  Genera]  South 

America  Co.  I-  R  IS  I..  J.  Bankr    v  -    84,  :;:;  L  T.  N.  S.  n 

:.  holding  under  Bame  conditions  where  on.'  party  was  net  subject 
to  any  insolvency  court  «.r  court  of  bankruptcy,  that  the  holder  of  an  accepted 
I. ill  ei.ul.:  er  out  of  any  remil  Bx  pari 

L  i:.  1"  I  2LT.N.&I    :  780    holding  that  where  bills 

drawn  on  on.-  party  \<\  .ml  paid  by  other  bills  forwarded,  and  both 

part:  -   aft'i-  t  tor  had  been   paid  all  lie  had 

property   heloi  to  the  drawer;    Bx   parte   Banner,   L   1!.  ~  Ch. 

l 'iv  I    v  8.  199,  Ji  v.  ■•      i:.  p.  476,  holding 

when  •  another  in  buying  goods  an.; 

warding  them,  and  in  turn  tter  to  pay  1  ,  it;i  i.iiI|1 

panies  having  tolvent,  the  b<  II-  drawn  ami  accepted  were 

not  entitled  to  bav<  to  their  hill--.   Royal  Ban] 

al  Bank,  I.   i:    J    kpp   I  17  i.    P.  S  .  hold- 

ing tiiat  tin-  ml.-  .  not  exist  in  Scotia  :..l  ami  t 

uld    not    ]  i..  LI    l.\    tie. 

nice  ol   bill  of  exchange    to  char |        ■         tor. 
»'ii  il  of  excha 

.III. I-     Of     ti.i       ll! 

.ml. 

Reduction  of  proof  and  claim  of  d<  ■  <    receiving  pari  payment. 

..    72,    on    '  I    aim  ml    111-    j'l  oofl 

of  debt  after  receiving  dividends;  at  Co    I.    R    19  Eq 

l.  n  I.  .;    I  b  R      I  I       L98 

holding  t  Is  of  the 

they  most  reduce  •  amount. 

;  i  Ights  through  an.  inltles  in  prevent  a  wrong. 

t'i;  -    S     I      1021 

rights   tin.  .i 

Jnrl  sd  let  Ion  ol  be  nh  ruptcj  court . 

bankruptcy  had  not  jurisdiction  I  mere 
•    due  the   prim 

«    .    n       94,   i-  L  J.   Bankr.   N                  9  L.  T.  N.  S  847, 

J7  Week.  Rep.  372,  on  the  p                             ol   bankruptcj   t..  adjust  diffei  aces 

nt    and    primipa  I. 

80,  I    URLOS  v    I  \\i  ui  i:  i  .  ,,.  647,  5  'I    R    182. 

I  lem<  ntM  essential  to  n  imercial  paper. 

Bank  \.  Augu  ta,  49  Me.  507,  holding  a  coupon  n<->t  payable 
i,,  order  ntaining   do  equivalent   word-   i^  not  negotiabh  ■    Fitf 

harr.  a  bill  of  exchange  drawn   at   St. 


i    i      K.  c    L80  18H    1:1  i  i 

Louii  "wH li  exohai  .'.II 

llld    Ho I    !  .  ||    lull  . 

People  \.  Bbali    9  Cow.  ' 

«.t  monej    in  laboi   and  ■ 

v.  Pi  ice,  33   I  01  der  t.i  j  out  ol  i 

tain  note  to  be  collected  wsj  not  nich  ■  lull  ol 

.  epl  ■  \\.  i.  it  i 

papi  ■ 

..hi    ol   mom  ya  bcloi 

Arliii.-.  :;i    I  .  .1    i;i^,  holding  ■  itipulation   foi 

doei   li-:   affi    i    i 

•  id  an 
collateral   security    rend*  n  d   iui 
B.  D.  188,  8  i.  i:  \  I 

commi  rcial    p  t.   I  •  p    Jud.   Quebec   4 1    I 

.'(7,  holding  that  note  ii 
oiliiT  not* 

I  >i-t  inguiahed   in  Riker  v. 
holdii  n  in  .i  note  >>i  the  i 

uf  the  |u  in.  iji.il  h  !..  ii  i  he  -•  miai 
certain  aa  to  ] 
—  Paper  payable  on  con  tin   ency. 

•  'id'il  in  Blackman  v.  Lehi 
bonda  iasued  in  aid 

contingency  thai  ular  mun  Hamilton 

\ .  M\  i ..  I..  3    \rk.  541,  holdii 

i  on  the  ii'  i-  nut  ol 
Norton,  -  M  i<  Ii.  130,  55  Am.  I 
note  where  it  proi 

it  is  (liu>,  the  note  should   be  canceled;    I  '..1    Hill 

prom  |   sum  t>. 

gene  \.  Vaught,  Chevea,  L  91,  holding  nisor 

was   in   the  possession  of  fundi   I  t.-   whs   ■ 

promissory  note;   Kennedy  v.  Ifurdick,  5  Harr.  tandolph  t.  Hudson. 

IS  Okla,  516,  74  P  a,  13  N.  8 

I     Bill,  -'11   '  ible  on  a  i  :>eing 

negotiable;  Col<  han  \    I  ook<  ,  Wil  i  E.       C.  184,  on  n< 

of  bills  or  notes  payable  on  a  contingency. 

Distinguished  in  Elliot!  i  Manitoba  It.  R.  213.  holding  a  note  pa\ 

at  a  Bpecifio  date  providing  that   it   should  be  payable  on  demand  if  promisor 
should  sell  land  described  in  ■  memorandum  to  the  note  was  a  good  promissory 
note. 
Transferability  of  notes  at  common  law 

Cited    in    Bradley   v.    Trammel.    Fed.    Cas.    Xo.    l.TSsa.   on    nonassignability   of 
promissory  notes  prior  to  the  Statute  of  Anne. 
Promissory  rates  a-   being  on   same  tooting   with   hills  of  exchange. 

Cited  in  Howard  v.  Central  Bank,  3  Ga.  375,  holding  a  protested  negotiable 
note  was  on  the  same  footing  as  a  protested  bill  of  exchange  with  reference  to  the 
right  of  damages  as  against  indorser. 
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Xature  <>i  Indorsement  <>r  bill  or  note. 

Cited  in  Ellis  r.  Brown,  6  Barb.  282   (dissenting  opinion),  on  the  indorsement 
of  a  bill  or  nut  a   in  itself  a  bill  of  exchange. 

Consideration  for  written  agreement   when  mnsi   be  shown. 

ted  in  Douglass  \    Davie,  -  M'Cord,  I..  218,  holding  in  an  action  for  the  de 
livery  of  property,  a  consideration  therefor  must  be  averred  and  proved. 

—  i  ii. <i   ..i    recital  "i   "value  received." 

ted   in   l^t:  M'Killip,  :;  i   i  -       holding  the  consideration   foi    a 

reement  reduced  to  writing  must  be  proved  as  laid  although  the  instru 

in. -lit  \\  a.l  i.  1   \  M  ...     I;  12,  on   tin 

'valui  in  an  instrument  as  import  ition. 

Liabllitj   ..I  acceptor  ol   non-negotiable  bill. 

ii    Atkinson    \     Manka,    I    i  ow.    891,    holding    the    acceptor    of    ■    non 
able  uruVi   «a>  liable  only  t<>  the  extent  <«t  bis  ent. 

i ;     i  i   ■  .i   action  on   bill  or  note 
Cited  in  Jan  nting  opinion  i .  on 

what  ii   .hi   ■    ii 

:     •  OLE.V  \\    ^     i  ,  miKI  .    W  ill.  -  ml-  I    ,n   -J    St, 

1217. 
V<  1 1  ill  i  .  •  il  iii    '    lal  paper  to  mature  at  future  unfixed  time. 

I,  holding  a  prom  is 
an  instalment  mined  when  required  and  in 

\     Horn,  58  N    II    504,  lml<l 
l.i\  of  Maj   in  At"  «.i»  i 

ii.;,  holding  ■  n<-t. 
not  i<  ndered  non  n<  maturity 

in  ini  paj 

.i     Bank,   136  I 

not 
:  the  holder  and  bj 
it  «>f  the  i  •  antral   Bank,    1 7  ■ 

liable .   Hen  •    •  I  i  il  to  the  ni 

Elliott  i     i  l  L.  R.  213,  boldii  »ilitj 

j. i  ..\  ision  t  ii.it  ,t  should 

demand   II  t:  ihould  dispose  .>t   land  in   me 

:  andum  attached  to  the 

—  When   payable  .ii  deatli  •■,   af  attained  ■' 

•  d  in  Kellej    r.  Hei  y,  13  111.  I  '•  ■<     I  »■       17  J.  hold 

;  •  i when  be  is  "tw<    •  M"  ,-  not  ■  promi 

t.i    \     Kiml'.   11   Rich    L   125,  holding  the  raliditj 
promissory  not  I     ,,  making  it  not  collectable  until 

the  promisor;    Mumma's  Appi  .    Pa     i7i.   is  Ail.  <•.  on   i 

note   not    maturing   until   after   the   paj   e'e   deatli; 
<~7    12  S    I.    922,  -ii  promia 

ted  in  note  in  _'7   i.i:  \  017,  .>n  ,  tj    ol   note,  payment 

nation  ol  life. 

on    I      I 
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Other  contingencies  affecting  negotiability, 

Cited  in  Hamilton  \.  Myrick,  3  Ark.  541,  holding  an  order  requesting  a  person 
to  pay  a  specific  .sum  of  money  to  another  <>ut  of  money  received  on  drawer's 
account  when  collected  is  not  such  ;i  bill  of  exchange  that  an  indorsee  can  main- 
lain  an  action  on;  Rice  v.  Porter,  16  X.  J.  L.  440,  holding  an  order  to  pa 
specific  sum  on  account  of  drawer's  Bhare  of  rent  <>f  fishery  v.  lien  due  is  not  a 
hill  of  exchange;  Hogg  v.  Marsh,  5  U.  C.  Q.  I'..  .'ill',  holding  an  instrument  made 
payable  on  the  alternative  as  to  time  and  interest  was  a  valid  promissory  note. 

What  constitutes  negotiable  hill  or  note. 

Cited  in  R.  v.  Cormack,  'J  I  (int.  Rep.  213,  holding  an  instrument  in  the  form  of 
a  promissory  note  with  a  blank  loft  for  the  payee's  name  is  not  a  completed  note 
bo  as  to  support  a  conviction  for  forgery;  McArthur  v.  Winslow,  0  U.  C.  Q.  J'. 
114:  Trimble  v.  Miller.  22  Ont.  Rep.  500,  on  the  definition  of  what  constitut 
promissory  note;  La  Banque  Nationale  v.  Lemaire,  Rap.  dud.  Quebec  41  C.  S. 
37,  holding  that    note   indicating  on    its   face  that   it   was  signed  as  a  guaranty  of 

other  notes  is  not  negotiable. 

Nature  of  indorsement  of  1> i  1 1  or  note. 

Cited  in  Ellis  \.  Brown,  t>  Barb.  2N2,  on  the  indorsement  of  a  hill  or  note  being 
in  itself  a  hill  of  exchange;  Ockerman  v.  Blacklock,  12  I'.  C.  C.  P.  362,  holding 
an   instrument  not  a   negotiable  hill   when  drawn  could   not   he  made-  so  by  an 
acceptance. 
Construction  of  statutes. 

Cited  in  Ezekiel  v.  Dixon,  ::  Ga.  14(1;  New  York  v.  Lord,  18  Wend.  12G  (dis- 
senting opinion;:  Heron  v.  United  States  Hank,  5  Rand.  (Va.)  420;  Parrel 
Foundry  v.  Dart,  20  Conn.  376, — on  how  douhtfud  and  uncertain  terms  of  a  legis- 
lative act  are  to  be  construed-.  Holbrook  v.  Holbrook,  1  Pick.  248,  on  right  to 
resort  to  the  preamble  in  interpreting  the  meaning  of  a  statute;  Roberts  v. 
Jackson,  4  Yerg.  308;  Den  ex  dem.  Mickle  v.  Matlack,  17  X.  J.  L.  86, — on  words 
as  to  be  taken  in  their  plain  sense  in  the  construction  of  a  statute  where  no 
ambiguity. 

4  E.  R.  C.  195,  ABREY  v.  CRUX,  39  L.  J.  C.  P.  N.  S.  9,  L.  R.  5  C.  P.  37,  21  L. 

T.  N.  S.  327,  18  Week.  Rep.  63. 
Inadmissibility  of  parol  evidence  to  vary  or  contradict  terms  of  a  bill  or 

note. 

Cited  in  Metzerott  v.  Ward,  10  App.  D.  C.  514,  holding  one  of  the  makers  of  a 
promissory  note  could  not  show  by  parol  evidence  that  he  was  to  be  bound  as 
indorser  only;  Martin  v.  Cole,  104  U.  S.  30,  26  L.  ed.  647;  Randle  v.  Davis  Coal 
&  Coke  Co.  15  App.  D.  C.  357, — holding  parol  evidence  of  a  contemporaneous 
agreement  that  an  indorsement  of  a  note  was  without  recourse  is  inadmissible; 
Cook  v.  Brown,  62  Mich.  473,  4  Am.  St.  Rep.  870,  29  X.  W.  46,  holding  that 
parol  testimony  is  admissible  to  show  relation  of  parties  to  note,  where  their 
names  are  so  placed  as  to  leave  real  intention  in  doubt;  Knox  v.  Gerhauser, 
3  Mont.  267,  holding  that  parol  agreement,  made  contemporaneously  with  note, 
is  not  admissible,  to  make  payment  depend  upon  condition;  Cummings  v.  Kent, 
44  Ohio  St.  92,  58  Am.  Rep.  796,  4  X.  E.  710,  holding  same  in  case  of  agreement 
that  the  liability  of  the  drawer  of  a  bill  was  not  to  be  enforced;  Earle  v.  Enos, 
130  Fed.  467,  holding  same  as  to  agreement  that  maker  of  accommodation  note 
would  not  be  looked  to  for  payment;  Imperial  Bank  v.  Brydon.  2  Manitoba  L.  R. 
117,  holding  same  in  case  of  agreement  that  note  should  not  be  paid  at  ma- 
turity ;  Bank  of  Xova  Scotia  v.  Fish,  32  X.  B.  434 ;  Smith  v.  Squires,  13  Manitoba 
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L.  R.  360, — holding  same  in  case  of  agreement  that  indorser  of  note  was  not  to  be 
liable  on  it;  Moore  v.  Grosvenor,  30  N.  B.  221,  holding  same  in  ease  of  agreement 
that  indorser  would  be  relieved  from  liability  if  he  paid  the  taxes;  Hall  v.  First 
Nat.  Bank,  173  Mass.  16,  44  L.R.A.  319,  73  Am.  St.  Rep.  255,  53  N.  E.  154,  hold- 
ing a  bill  in  equity  alleging  a  contemporaneous  agreement  to  renew  notes,  cannot 
be  maintained  to  enjoin  the  enforcement  of  the  notes,  the  agreement  not  having 
been  alleged  to  be  in  writing:  Porteous  v.  Muir,  8  Out.  Rep.  127,  holding  evidence 
of  a  parol  agreement  to  extend  the  time  of  payment  of  a  note  payable  on  de- 
mand was  not  admissible ;  Lancey  v.  Brake,  10  Ont.  Rep.  428,  holding  evidence 
was  not  admissible  to  vary  receipts  for  loans  showing  they  were  to  be  repaid  in 
money,  by  a  parol  agreement  that  they  might  be  repaid  in  petroleum  oil; 
Craham  v.  Graham,  11  N.  S.  265,  holding  evidence  of  parol  agreement  that  a 
note  was  not  to  be  recoverable  until  payee's  wife  went  before  a  magistrate  and 
relinquished  her  dower  was  inadmissible;  Brown  v.  Spofford,  95  V.  S.  474.  24 
L.  ed.  508;  Chaddock  v.  Vanness,  35  N.  J.  L.  517,  10  Am.  Rep.  256;  Washington 
Sav.  Bank  v.  Ferguson,  43  App.  Div.  74,  59  N.  Y.  Supp.  295;  Weaver  v.  Paul,  4 
Dauphin  Co.  Rep.  305,  4  Pa.  Dist.  R.  492,  16  Pa.  Co.  Ct.  471;  MacArthur  v. 
MacDowall,  3  Terr.  L.  Rep.  345:  Farwell  v.  Ensign,  66  Mich.  600,  33  N.  W.  734,— 
on  the  inadmissibility  of  parol  evidence  to  vary  the  terms  of  a  bill  or  note;  Stott 
v.  Fairlamb,  52  L.  J.  Q.  B.  N.  S.  420,  18  L.  I.  \.  S.  574,  holding  evidence  of  a 
parol  agreement  admissible  to  show  no  consideration  for  note  between  original 
parties  and  that  the  moneys  covered  by  the  note  were  covered  by  the  agreement. 

Cited  in  1  Beach  Contr.  561,  on  verbal  release  of  bills  and  notes. 

Distinguished  in  McQuarrie  v.   Brand,  28  Ont.   Rep.  69,  holding  in  action  on  a 
note  evidein-e  of  a  parol  agreement  which  had  been  performed  and  the  effect  of 
which  was  to  discharge  the  obligation  on  the  note  was  admissible. 
Admissibility  of  parol  evidence  i<>  affect    writings.  , 

Cited  in  Ontario  Ladies'  I  ollege  \.  Kendry,  10  Ont.  L.  Rep.  :!24,  holding  evi- 
dence of  a  Contemporaneous  oral  agreement  that  a  written  contract  was  not  to 
take  effect  until  Borne  other  event  happens  was  admissible;  Tyson  v.  Abercrom- 
bie,  ]<!  Ont.  Rep.  98,  holding  parol  evidence  inadmissible  to  show  that  a  chattel 
mortgage  of  timber  was  to  become  ineffective  upon  the  delivery  of  certain  pieces 
of  timber  sold  by  mortgagor's  father  to  mortgagee;  Mason  v.  Scott.  22  Grant, 
Ch.  (U.  C.)  592,  holding  evidence  <,f  a  collateral  parol  agreement  was  not  ad- 
missible  to  vary  the  terms  of  a  lease;  Byers  \.  McMillan,  15  ('an.  S.  C.  194 
(dissenting  opinion),  on  the  inadmissibilitj  of  parol  evidence  to  vary  the  terms 
of  a  written  instrument. 

Cited  in  notes  in  31  L.R.A. (N.S.)  236,  on  admissibility  of  parol  evidence  as  to 
manner  or  means  of  paying  written  contract  not  within  statute  of  frauds,  pur- 
porting to  be  payable  in  money:  11  Eng.  Rul.  Cas.  220,  on  parol  evidence  to  con- 
tradict written  instrument. 

Cited  in  2  Page  Contr.  L823,  on  merger  of  prior  negotiations  in  written  con- 
tract. 

Liability  assumed  by  drawing  of  bill  of  exchange. 

Cited  in  Yager  v.  McCormack,  41  Fla.  204,  25  So.  883,  on  the  liability  assumed 
by  the  drawing  of  a  bill  of  exchange. 

4  E.  R.  C.  203,  BELL  v.  INGESTRE,  19  L.  J.  Q.  B.  N.  S.  71.  12  Q.  B.  317. 
Admissibility  of  parol  evidence  as  to  liability  on  bill  or  note. 

Cited  in  Ricketts  v.  Pendleton,  14  Md.  320,  holding  that  indorser  can  show  by 
parol  that  note  was  delivered  to  holder  to  be   held    upon   a   condition   to  be  per- 
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formed  before  interest  "i  boldei  oould  attach    <  umm  I  rot,  44  01 

58    \ni    Sep   !'■><•    i   \    i.   710,  holding  parol  evidence  is  inadmissible  t<»  thai 

,. i..  in.  Hi  1 1 1 : 1 1  the  drawei  ol  ■  bill  was  not  to  be  liable  on  aa  audi 

c  [ted  hi  note  in  i  I     R.  *  .  208,  210,  on  parol  evid<  nob   oi  bill  ol 

.  ban 

i  »i  i  in ■•in-iii-ii  in  \\ h.  ard,  B.  ft  Co.  v.  In  aa 

,in  i  an  indorse!  on  a  protested  bill  parol  i  !  tbilit} 

ol  t  in-  undo)  sei   it  nol  udi 

—  on  <Miii racl   genera lljr. 

Cited  in  I  baddock  v.  Vanness,  35  N    J    L   517    10  a\n    I  MaeArth 

MacDowall,  I  Ten    L.  R<  p  tin    Rep.  li- 

on when  pai  "I  e\  id  mlssible. 

Cited   in   note  in   III      R.I      521    on   parol  evidei  n   in 

-t  rumen! 

—  To  rebut  deliver)  or  <  \<  >  ution. 

I  ited   in  <  ulbertaon   «     I  0   Minn.  309     19    Km    Rep    Z  W     177 

holding  parol  evidence  was  admissible  to  show  thai  ■  note  delivered  bj  tl 
to  the  payee  was  nol    intended  to  be  operative  until  th<  '  ire  "f  u  third 

person  was  procun  Sweet  \    Stevens,  7  R.  I    375,  liol 

was  admissible  to  sliow   the  deliver}   ol  a  note  was  made  in  tin  > 

I  aim.  i     30  I      '     Q    B     10,   holding   parol  admi  an   indoi 

tin.  note  was  madi   upon  condition  thai  ii  Bhould  i><-  signed  i>>  othera  aa  maki 
I  last  i.     [Hp  Co    »    Gi  ■    .mi.    185  1 1 7.  •  >i i  I  I  the 

right  to  show  bj  parol  that  a  completed  instrument  was  delh  lition 

which  has  nol  been  performed;  Coleman  v.  U.  C.  C.  1 

dence  admissible  to  ahon   want  of  deliver}  of  an  instrun 

Distinguished  in  Philadelphia,  VV.  A   B    R.  Co.  i    Howard,   13  How.  J07,  14  I.. 
..I.   157,  holding  evidence  that  thi  an  understanding  that   anotb< 

should  Bign  an  instrument  before  it  would  I 
it  did  refer  t>>  the'time  when  the  corporate  •  <\ 

Breacb  «»i  condition  as  defence  between  Indorser  and  Indorse  • 

Distinguished   in   Mechanics'   Nat.   Bank  \.   Robina,   134   Mass.  331,  where  1 1 » •  - 
question  was  whether  ownership  of  a  i>ill  passed  on  the  discountinf/,  thereof  put 
auant  to  a  conditional  agreement. 
Compliance  wltb  conditions  precedent  to  ralldlt]  >>i  instrnnjcnt. 

Cited  in  Penn.  Mnt.  I..  In-    I  ...  \.  I  ran.-.  134  Mass 
negotiable   instrument   delivered   upon   a   condition   essential   t.>   it-   validit 
being  of  no  effect  between  the  parties  until  Buch  condition  i-  performed. 
Sufficiency  of  dellverj  of  contract  nnder  seal. 

(  ited  in  Brackett  v.  Barney,  28  V  Y    .;;::.  <.n  an  acceptance  I  al  t<>  the 

validity  of  ;i  delivery  of  an  instrument;  Wilder  v.  Butterfield,  50  How.  IV 
holding  that  question  of  delivery,  involving  '  usee,   ia  a  of  inten- 

tion, depending  on  the  circumstances. 

Cited  in  '.'•  Washburn  Real  Prop,  nth  ed.  2t'.">.  <»n  mere  trans! 
deed  as  insufficient  delivery. 
Deliver}  in  escrow. 

Cited  in  Hurt  v.   Ford,  142  Mo.  283,  41  I..R.A.  B23,  44  S.  W.  J.  ting 

opinion);    Daggett   v.   Simonds,   173  Mass.  340,   4ti   L.ILA 
on  riizlit  to  make  a  delivery  of  promissory  notes  in  escrow;  Arthur  v.  And< 
9  S.  C.  234,  on  right  to  make  a  conditional  delivery  of  an  instrument  by  j, 
it  in  escrow 
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j »«-t«-ii— «-—  to  actions  <>n  hills  or  notes. 

Cited  in  Blackstone  v.  Chapman,  .'>  I     I  .  I  .  1".  221,  on  sufficiency  of  pleas  in 
defense  in  action  on  a  promissory  note. 
i  defenses  to  t  *  i  j  ■  or  note. 

Cited  in  Hall  v.  Francis,  4  l'.  C.  C.  1'.  210,  considering  what  maj  be  pleaded  as 
a  dei  tion  for  a  liill  or  note;    Bank  of  Upper  Canada  \.  Upton,   H> 

r    C.  C.  P.  155,  "ii  what  put  in  issue  by  the  denial  of  the  indorsement  of  an  in 
Btrument. 

1  B.  R.  C.  210,  FORSTER  v.  MACKRETH,        '      I    Exch.  \    S    94,  L.  B    2  Exch 

L6  L    l    N    -    23    15  W«       i:  ; 
Power  "i  agent  to  draw   i">-t  dated  Mil-  of  exchange. 
i  ited   in    New    Sfork   Iron   Mine  Co.  v.  \  itisens'   Bank,  44    Mich.  344,  6   V   W 
bolding  authority   to  draw   bills  <>i  exchange  payable  on  time  or 

not  include  authority  t « ■  draw   post-dated  bills. 
i:     hi  of  member  ol  partnership  ol   lawyers  to  bind  1 1 ■ «-  Brm  bj   hi-  acts. 

i  ited  in  Worstei   \     Porbush,  171  afi  0  S     I     936,  bolding  an  attorney 

.it  Ian  win  had  no  authority  to  indorse 

note  in  t  A  the  pal  tnersliip. 

Checks  as  btlla  "i   exclian 

Cited  in  People  \    Kemp,  76  Mich    410,   13  \    \\     139,  on  a  check  as  being  a 
lull  of  exchai 
IdmlsHlbllltj   "i   post-dated  check   In  evidence. 

I   in   Bull  v    <  I  Sullivan,   I.    R    8  Q    B    209    10   I.    J    Q    B    S 
ill,  •_'!  I.    T    \    S       10    holding  le  to  ordei   and  post  dated  ie  ad 

ble  in  evidence  with  a  pennj   stamp. 

Power  "i    partnei    to   <i ra n    ch< 

i  i:    i:    C.  216,  MUTKORD  >    WALC<  >T,  I  Ld.  1  I,  1  Salk.   129 

\      otlabllltj   "i   -in   Indorsement  ol   ;i   bill  or   note 

Cited  in  Leavitt  \.  Putnam,  8N    x*.  194,  53  Am    Dec   322,  holding  the  indoi 

in. 'lit  in.itui  it  \    i-   m  ■_■•>!  iable 

although  containing   no  woi  itiability;    Mead   i     Small,  2   Me.  207,    11 

V 1 1 ■  holding   thai    nothing    but    payment    will   destroy    negotiability    of 

nonpayment  "i    bill  or  note  when   unneo< —  ary. 
ted   in    Patterson   i  -  km     !'•      622,   holding    that    in 

i  of  note,  when  over  dne  is  not   liable  t   ereon  unless  note  be  presented  to 
rment  within  reasonable  time,  and   if  not   paid,  notice  of  nonpaj 
neat  given  to  indorser;  Ball  i    Fram  »,  4  U.  C.  C.  P.  210,  holding  notice  of  non 
payment  nnni  indorsei   where  indorsement   is  m  th<    maturity 

of  the  n 

i  -  .hkI  i i.i i»i in  n  -  hi  pnrchasei   ol  overdue  bill  or  note. 

ted  m   Mli  n  \  17  Miss.  119,  holding  that  indor* i  note  over  due, 

t  to  all  equitii  I  ■  \ .  <  iallagher, 

55  M  -    bolding  t  i  who  buya  note  when  over  due  acquires   legal 

ntli    •  and   right   to  ui-t    maker;    Wella  \     Whitehead,    15 

Wend    527    holding   that  acceptor  aupra  protesl  himself  to   tame  obll< 
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ma  ;ts  if  Kill  had  been  directed  to  him;  Johnson  \.  Bloodg 

303,  holding  t  h :i  t  when  bill  oi   not<    i    purchased  after-due,  everj   presumption  li 
I,,  be  made  against  purchaBei     Britton  v.  Bishop,  li   \t    7u,  holding  thai  if  note 
be  negotiated  when  overdue,  holder  is  liable  to  all  defenses  inherent   in  not* 
arising  out  oi  anj  agreement  in  relation  to  note  with  pa 

Sufficiency  of  declaration. 

Cited  in  Payne  v.   Rodden,   I   Bibb.   (Ky.)   304,  holding  thai  declaration  alleg 
mi"  failure  oi  title  although  ns  no  express  pron  irranting  title, 

is  good  as  containing  implied  warranty. 

I   K.  I!.  C.  218,  Steele  v.  M'KINL  H  .  L.  R.  6  App.  I  \,  43  L.  1 

29   Week.    Rep.    17. 
w  hai  constitutes  acceptance  <>i  bill. 

Oited  in  Smith  v.  Commercial  Bkg    Co.  11  C.  L.  R.   (Austr.)   867,  holding  that 
bank's  name  impressed  upon  face  oi  draft  < t i •  1  not  - 1  it  1 1 1 < ■  acceptance  by  bank 

so    ;is    to    Comply     H  it  li    Bl  ;it  lite. 

i  i;iiniii\  of  Irregular  Indorser  mi  Mil  or  note 

Cited  in  Small  \.  Henderson,  _'7  Ont.  App.  Rep  192,  holding  an  insolvent 
endorsing  before  delivering  nut.--  executed  bj  I •  I  —  wife  for  ;t  Loan  for  lii-  benefit 
was  not  liable  on  such  indorsement;  Robertson  \.  Davis,  -~  •  an.  S.  <  .  571, 
holding  in  an  action  on  the  i * •  •  t . -  itself  the  payee  could  not  maintain  an  action 
against  an  indorser  thereof;  Jenkins  &  Sons  \.  Coomber  [1898]  2  Q.  B 
L.  J.  Q.  B.  \.  S.  780,  78  I  I  \.  S  752,  it  Times  L.  R.  125,  17  Week.  Rep. 
4S.  holding  a  person  indorsing  a  bill  as  Buretj  was  not  Liable  thereon  where 
ii  was  delivered  without  the  indorsement  of  the  drawers  and  not  indorsed  l>y 
them  until  aftei  it-  acceptance  by  the  drawee;  Miller  v.  Ridgely,  22  Fed 
Haddock,  B.  &  I  o.  v.  Haddock,  lis  App.  Div.  4  lii.  L03  V  Y.  Supp.  584  (dissenting 
opinion  i .  mi  an  irregular  indorser  oi  a  bill  or  note  as  not  l )«•  i n <^  liable  to 
payee  thereon;  Carrique  v.  Beaty,  _t  «  m 1 1  App.  Rep.  302;  Ayi  American  Plough 
Co.  n.  Wallace,  -I  ran.  S.  <  ,  256, — on  the  liability  of  an  irregular  indorser  on 
a  bill  or  note;  Knechtel  Furniture  Co.  v.  Ideal  House  Furnishers,  H'  Manitoba 
I/.  Rep.  652,  holding  that  under  Hill-  of  Exchange  Act,  person  who  ind 
note  before  it  is  indorsed  bj  payee  may  be  Liable  as  indorser  to  payee;  Canadian 
Bank  \.  Perram,  :il  Ont.  Rep.  lit'.,  holding  that  one  who  endorsed  note  before 
it  was  indorsed  bj  payee  was  not  liable  to  payee  upon  Buch  indorsement; 
Merchants'  Bank  v.  Whitfield,  2  Dorion  Q.  B.  157,  holding  that  successive  in 
dorsers  of  note  indorsed  for  accommodation  of  maker  are  liable  to  each  other 
the  same  as  if  indorsements  had  been  for  value  received,  in  absence  of  agreement 
to  contrary,  which  can  onlj    be  proved  according  to  statute-. 

Disapproved    in    slater    v.    Laboree,    10    Ont.    L.    Rep.    648,    holding    pursuant 
to  Canada   decisions   that    a    person   endorsing   promissory   notes   for   a   valuable 
consideration,   where   the    payee   thereof   has   not   endorsed,    is   liable   on    such   in- 
dorsements. 
Estoppel  of  acceptor  of  bill. 

Cited  in  note  in  4  Eng.  Rul.  Cas.  63^,  on  estoppel  of  acceptor  to  deny  genuine- 
ness and  validity  of  drawer's  signature. 
ParOl  evidence  to  vary  note. 

Cited  in  Re  Boutin.  Rap.  Jud.  Quebec  12  C.  S.  ISO.  on  parol  evidence  to  prove 
independent  contract  of  guarantee. 
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4  E.  R.  C.  24.1,  FANSHAWE  v.  PEET,  2  Hurlst.  &  X.  1,  26  L.  J.  Exch.  N.  S. 

314,  5  Week.  Rep.  489. 
Construction  of  acceptance  of  bill. 

Cited  in  note  in  4  Eng.  Rul.  Cas.  259,  on  construction  of  acceptance  of  bill. 

t  E.  R.  C.  246,  SMITH   v.  VERTUE,  0  C.  B.  N.   S;   214,   7   Jur.  N.  S.  395,   30 

L.  J.  C.  P.  N.  S.  56,  3  L.  T.  N.  S.  583,  9  Week.  Ri  p.  146. 
«  onditional  acceptance  of  bill  of  exchange. 

Cited   in  Decroix   v.   Meyer,   L.    R.   25  Q.    I'..    Div.   343,   59   L.  J.  Q.  B.  N.   S. 
538,  63  L.  I.  N.  8.  114,  39  Week.  Rep.  2.  4  Eng.  Rul.  <  as.  240,  holding  an  accepl 
ance  "in  favor  of  drawer  only"  of  a  bill  drawn  to  order,  was  a  general  accept 
ance;  Shaver  v.  Western  U.  Teleg.  I  o.  57  V  Y.   159   (dissenting  opinion),  on  the 
effect  of  a  conditional  acceptance  of  a  bill  <>f  exchange. 

Cited  in  notes  in  38  L.RJMN.S.)   748,  <>n  reference  to  consideration  for  d 

onditional;   4   Eng.   Rul.  <  a-.   191,  on  conditional  aecept- 

ai of  bill  of  exchange;  4  Eng.  Rul.  Cas.  245,  on  construction  of  acceptance  o\ 

bill. 

Distinguished  in  Guaranty  Trust   Co.  \    Grotrian,  57   L.R.A.  889,  52  C.  C.  A. 
114  IV, |.  4.';.;.  holding  thai  money  paid  by  drawer  upon  draft  drawn  againsl 
"indorsed  Mil*  of  lading"  which  are  in  fact   fictitious  and  accept  "against"  such 
i.ill-  in  ignorance  of  fraud,  maj    be  recovered  from  payee. 
Ltabllit]  of  acceptors  <>r  bills  <>r  exchange,  when  becomes  fixed. 

Cited   in   Ebsworth  v.  Alliance   M.   fns.  Co.   I.    R.  8  I  .   P.  596,  42   I..  J.  C.   P 
29  I..    I.  \.  S.    179,  2    \-|.    Mar.   L.  Cas.   125,    L3   Eng.   Rul.  Cas.  215, 
holding  ai   eptors   of   bills  of  exchange   were   liable  thereon   when   the  shipping 
documents  were  delivered  t"  them. 
Time  for  presentment  <>r  i>ni  <n   note 

cited  in  Merchants  Bank  v.  Henderson,  28  Ont.  Rep.  360,  holding  a  promissory 
note  payable  at  a  particular  place  need  uol  !)>■  presented  there  at  maturity  in 
.nder  to  charge  the  maker. 

4  K.  I:.  C.  24!>.  MEYER  v.  DEI  ROIX   [1891]   A.  C.  520,  til   I..  J.  Q.  B.  N".  S 

affirming   the  decision   ol   the  «  our.t   of  Appeal,   reported   in   L.   I!.  2"»  Q.   !'.. 
Div.  343,  59   L  J.  Q.   B    N 
Construction  or  acceptance  of  bill. 

cited  in  aotes  in  )  E.  R.  <  ,  24."«,  on  construction  <>f  acceptance  of  bill;  4 
I •'.   R.  C.    144,  on   whethi  ince  <>f  iiill  can  l»e  qualified  au  as  to  render   it 

not    negotiable. 
Immaterial  alterations  <>r  inii~  <>r  notes, 

Cited  in  note  in  2  Eng  Rul.  <  as.  on.;,  on  invalidity  of  instrument  materially 
altered. 

4   E.   R.  C.  260,  YORKSHIRE   BKG.  CO.  v.  BEATSON,   I..  R.  5  C.  P.  Div.   !09 
49   U  .1.  C.   P.  V  8.  380,  42  L.  T.  \".  S.  4.".:..  28  Week.   Rep.  879,  affirming 
the  decision  <>f  the  Court  of  Common  Pleas,  reported  in    Is  L.  J.  C.  P.  N.  S. 
128    c.  i:    i  c    P.  Div.  204,   10  L.  '1".  X.  S.  854,  27  Week.  Rep.  911. 
Partnership  ltabllit]  on  paper  signed  bj   name  common  to  two  firms. 

Cited  in  Hastings  Nat  Bank  v.  Hibbard,  48  Mich.  152,  12  X.  W.  851,  holding 
a  member  of  one  of  two  firms  <>f  the  same  name  but  having  a  distinct  buBinesH 
hut   no  separate  bank   account    was   not    liable  on   a   note  in  the  firm  name  exe- 
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cuted  by  a  person  a  member  of  both  partnerships,  it  not  being  shown  that  the 
money  was  used  for  defendant's  firm;  Standard  Bank  v.  Dunham,  14  Ont.  Rep. 
67,  holding  in  an  action  on  a  note  executed  in  a  firm  name  of  which  there  are 
two  firms  having  common  partners  the  burden  was  on  plaintiff  to  prove  which  of 
the  firms  was  liable;  Danks  v.  Park,  Cameron  (Can.)  200,  on  partnership  lia- 
bility on  paper   where  two   firms  of   same    name-. 

Evidence  to  determine  liability  on  paper  as   between    linns  of  the  same 
name. 

Cited  in  Fosdick  v.   Van    Horn,  40  Ohio  St.  459,  holding   in  order   to  bond  a 
dormant  partner  in  a  firm  of  which  there  are  two  of  the  same  name,  on  a  note 
bearing  the  common  firm  name,  representations  made  by  the  partners  at  the  time 
of  the  execution  of  the  note  are  admissible. 
Power  of  member  of  firm  to  bind. 

Cited  in  Bank  v.  Northwood,  7  Ont.  Rep.  389,  holding  other  members  of  a  linn 
were  not  liable  on  accommodation  indorsement  made  in  the  firm  name  by  one 
of  the  partners  for  the  benefit  of  the  maker  of  the  note,  the  party  discounting 
knowing  it  was  an  accommodation  indorsement;  Smith  v.  Commercial  Bkg.  Co. 
11  O.  L.  R.  (Austr. )   667,  on  name  of  bank's  officer  on  draft  as  signature  of  bank. 

Cited  in  Parsons.  Partn.  4th  ed.  114,  on  liability  of  other  partners  where 
business  is  done  in  name  of  a  single  partner. 

The   decision   of  the   Court  of   Common    Pleas    was   cited    in    Hovey   v.    Casselfl, 
30  U.  C.  C.  P.  230,  holding  a  firm  was  not  liable  by  the  acceptance  by  a  member 
of  the  firm  in  his  own  name  of  an  order  drawn  of  them  by  a  person  having  no 
funds   in  their   hands. 
Right  of  court  to  give  final  judgment  on    motion   for  judgment  or  a   new 

trial. 

Cited  in  Sheppard  Pub.  Co.  v.  Press.  Pub.  Co.  10  Ont.  L.  Rep.  243;  Stewart 
v.  Rounds,  7  Ont.  App.  Rep.  .315, — holding  court  may  upon  motion  for  judg- 
ment or  for  a  new  trial,  if  satisfied  that  it  has  before  it  all  materials  necessary 
to  a  final  determination,  give  judgment  accordingly;  dissenting  opinions  in 
Bate  v.  Canadian  P.  R.  Co.  15  Ont,  App.  Rep.  388:  Wills  v.  Carman,  14  Ont. 
App.  Rep.  650. — on  right  of  court  to  give  judgment  on  motion  for  judgment  or 
for  a  new  trial. 

4  E.  R.  C.  278,  DUTTOX  v.  MARSH,  40  L.  J.  Q.  B.  X.  S.  170,  L.  R.  6  Q.  B.  301, 

24  L.  T.  X.  S.  470,  19  Week.  Rep.  754. 
Liability  of  persons  signing  instruments  in  their  representative  or  official 

capacity. 
Cited  in  Vliet  v.  Simanton,  63  X.  J.  L.  458.  43  Atl.  738,  holding  trustees  of 
a  corporation  were  personally  liable  on  a  promissory  note  signed  by  them  as 
trustees  and  in  which  they  as  trustees  promised  to  pay;  Madden  v.  Cox.  5 
Ont.  App.  Rep.  473;  Laing  v.  Taylor,  26  LT.  C.  C.  P.  410, — holding  the  acceptance 
by  an  officer  of  a  corporation  of  a  bill  drawn  on  him  personally,  by  signing  it  in 
his  capacity  as  treasurer  rendered  such  official  personally  liable;  Hagarty  v. 
Squier,  42  U.  C.  Q.  B.  165,  holding  an  officer  drawing  a  bill  of  exchange  which 
he  signs  with  the  addition  of  the  name  of  his  position  is  personally  liable  on 
such  bill;  Fairchild  v.  Ferguson,  21  Can.  S.  C.  484  (reversing  1  Terr.  L.  Rep. 
329),  holding  a  promissory  note  signed  by  the  manager  of  the  company  alone 
with  a  description  of  his  position  annexed  rendered  him  alone  liable  on  the  note. 
Cited  in  notes  in  19  L.R.A.  680,  on  personal  liability  of  officers  on  note  made 
for   corporation:    21    L.R.A. (X.S.)    1047.    1048.    1058,    1060,    1065,   on   liability   of 
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principal  on  negotiable  paper  executed  by  agent;  42  I..R.A.  (N.S.)  25,  42,  on 
liability  of  one  signing  contract  in  representative  capacity;  26  L.  ed.  U.  S. 
3079,  as  to  when  promissory   notes  executed  by  an  officer   bind  the  corporation. 

Cited  in  Reinhard,  Ag.  17S,  on  construction  of  contract  of  agenc}'  from  re- 
citals together  with  signatures,   headings,   marginal  notes,   etc., 

Distinguished  in  Atkins  v.  Wardle,  58  L.  J.  Q.  B.  N.  S.  377,  01  L.  T.  N.  S. 
23,  holding  an  acceptance  by  directors  of  a  draft  directed  to  the  corporation  as 
drawee,  rendered  them  personally  liable  where  they  signed  the  acceptance  with  the 
description  of  their  position  as  directors. 

Disapproved  in  Crane  v.  Lavoie,  4  D.  L.  R.  175,  holding  that  it  may  be  shown 
by  parol  that  person  who  signed  note  ostensibly  as  agent,  was  in  fact  not  acting 
for  any  principal  but  for  himself. 

Right  of  agent  to  maintain  action  on  contract  signed  in  liis  representative 
capacity. 

Cited  in  Albany  &  R.  Iron  &   Steel  Co.  v.  Lundberg.   121   U.   S.  451,  30  L.  ed. 
!»S2,  7  Sup.  Ct.  Rep.  958,  holding  an  agent  might  maintain  an  action  on  a  con- 
tract on  his  own  name  which  was  signed  by   himself  a-  agent  and  entered  into 
as  agent  for  the  principal  without  further  reference  to  principal. 
Effect  of  affixing  corporate  seal  to  instrument  executed  by  agent. 

(ited  in  Bridgewater  Cheese  Factory  Co.  v.  Murphy,  23  Ont.  App.  Rep.  60,  on 
the  affixing  of  the  corporate  seal  as  not  sufficient  to  show  act  that  of  corporation. 

Distinguished  in  Guthrie  v.  Imbril,  12  Or.  182,  53  Am.  Rep.  331,  6  Pac.  664, 
holding  defendants  signing  a  promissory  note  as  president  and  secretary  with- 
out disclosing  the  name  of  the  principal  were  not  individually  liable  thereon 
where  the  seal  affixed  bore  the  name  of  the  principal. 

4  E.  R.  C.  287,  ROUQUETTE  v.  OVERMANN,  44  L.  J.  Q.  B.  N.  S.  221,  L.  R. 

10  Q.  B.  525.  :;::   L,  T.  N.  S.  420. 
Conclusiveness  of  rulings  of  court  of  another  state. 

(ited  in  Hibernia  Nat.  Bank  v.  Lacombe,  84  N.  Y.  367,  38  Am.  Rep.  518, 
holding  the  rights  of  parties  to  a  check  were  to  be  determined  according  to 
the  laws  of  the  place  of  payment;  Clough  v.  Holden,  115  Mo.  336,  37  Am.  St. 
Rep.  393,  21  S.  W.  107  (dissenting  opinion),  on  the  ruling  of  the  court  of  last 
resort  in  state  where  note  made  payable  the  sufficiency  of  presentment  as  being 
conclusive  of  the  question. 

Distinguished  in  London  &  B.  Bank  v.  Maguire,  Rap.  Jud.  Quebec,  8  C.  S.  358, 
holding  the  legal  liability  of  the  endorser  of  a  bill  of  exchange  is  governed  by 
1he  law  of  the  place  of  endorsement  and  not  by  the  law  of  the  place  of  pay- 
ment. 

AVIiat  law  governs  in  construing   rights  under  contract. 

Cited  in  Guernsey  v.  Imperial  Bank.  40  L.R.A.  (N.s.i  377,  HO  C.  C.  A.  278, 
188  Fed.  300,  holding  that  sufficiency  of  notice  of  dishonor,  in  case  where  com- 
mercial paper  is  indorsed  in  one  jurisdiction  and  is  payable  in  another,  is 
governed  by  law  of  place  where  it  is  payable. 

Cited  in  notes  in  61  L.R.A.  214,  219,  on  conflict  of  laws  as  to  negotiable  paper: 

5  Eng.  Rul.  Cas.  943,  on  law  governing  remedies. 

Cited  in  1  Beach,  Contr.  727,  on  law  governing  promissory  notes  and  bills  of 
exchange. 

Distinguished  in  Duerson  v.  Alsop,  27  Gratt.  229.  holding  the  rights  and 
obligations  of  parties  to  a  promissory  note  were  to  be  governed  by  the  law  exist- 
ing where  contract  executed  and  not  when  the  note  made  payable. 
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Constltntlonallt)   <>i    statutes, 

i  i(,-,i  in   Beardmon    \     I  oronto    21  <  >nt    I     R< 
,,.,  i  mattoi  "i  legislation  is  within  power  of  Legislative    '• 
i.  clare   if    void. 

i  e,  i:    i     807    !'•    R     fcakei    i     R    12  <       Wt.   1 10     >fl  L   J.  Ch 

l..  T.  N.  B.  102,  37  Week.  Rep   6* 
Effect  <>i  volnntarj   note. 
Cited  in  Trusts  I    G    Oo    i     Hart,  81  Onl  I,  holding  thai   notes  given 

!  i  |i  mi-Hi    for  cl  '  ■ 

maker. 

I  B.  R.  C.  817,  Cl  RRIE  r.   MIS  \.   n  I      I.  Exeh.  N.  8   94    I     R    10  I 

|   on  othei    ■-••■  ninda   bj    the 

I   i.    R,   \ | . j .   Cat.  564,  43  L.  J.  Q.  B.  N.  £  114,  24  V 

Rep.  1040 
Protection  afforded  holder  of  negotiable  wecurlt)   given   roi   .<  pre-ealntlng 

debt. 
Cited  in  Goodwin  v.  Maanachusetl 
holding  taking  a    negol  iable   inst  runv 
a  taking  for  value,  if  it   i-  • 
Rutland   Provision  Co.  v.   Hall,  71  VI 
negol  iable  se<  uritj    on   a<  i  "'1111   of 
bona   fide  holder  for  \  alue ;  Brooklyn  ' 

l  .  S.  14,  26  I.   i'l.  61,  holding  the  1 ■  fide  holder 

in  a  oreditoi    before  mat uril 

by    equities    between    prior    parties;    William-    v.    Leonard, 

holding  a   purchaser   from   makei    of  chattel   11 

charge  of  pre-existing  debt  is  a  purchaser  for  value;  «  rose  v.  Curi  - 

Rep.  31,  holding  takei    1-  as  much  a  purchaser  for  value  .1-  ■  person  p 

u  for  a  present  advance;   Ryan  \     McKerraL  15  Oni  0,  holding 

note  "ii  account  of  a  debl  is  taking  it  in  tin-  ordinal  I  busineat 

valuable  consideration;  »  anadian  Hank  \.  Gurley,    :"  '     1     C.  P.  58 

antecedent   debt   will   Bupporl    a   note  transferred   as   collateral   so  as   to  pr  I 

the  holder  without  notice  from  equities  existing  bet  veen  maker  and  pa 

Cited  in  not  I  .B   \.  568,  on  bona  fide  bol  ••■!   check;    :'.l 

L.R.A.(N.S.)    291,  mi  holder  of  bill  or  no!       -        lateral  as  bona   fide  hoi 

4  Eng.  Kul.  t  9  II,  mi  who  are  bona  fide  holders  of  hills  or  n<  I 
Distinguished  in  M'Lean  \.  Clydesdale  Bkg  50  L   1. 

5  S.  457,  holding  a  hank  check  endorsed  and  paid  im<>  the  bank  by  the  payee  and 
applied  on  his  account  which  was  overdrawn,  -h.  and  bank's 
title  was  perfect. 

Disapproved  in  Pitts  v.  Foglesong,  :;7  Ohio  St.  676,  41    Am.   Rep.  540,  ho 
a   negotiable   instrument    voluntarily   transferrer  -     ure   a    pre-existing 

doos  not  make  the  creditor,  where  parties  arc  left  in  Btatu  quo.  a  holder  of  the 
security  for  value. 

The   decision   of   the    House   of    Lords    was    cited    in    Hank-   v.    Park.    Cameron 
1  ah.)   *200.  on  what  constitutes  one  a  holder  for  value. 
Payment  by  acceptance  of  cheque  or  note. 

Cited  in    Pax  is  v.    Parsons.    157    Mass       -•      12   N.   E.   1117.  holding  a    pa 
right  to  a  lien  for  labor  is  not   prejudiced  by  fact  of  negotiation  of  note  taken 
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it"  not  kken  before  maturity  and  surrendered  in  court:  Canadian  Bank  v. 

•        •  Rep.  -'MT.  holding  the  giving  of  a  renewal  l>ill  is  merely 

prima  facie  evidence  of  payment  or  satisfaction  and  discharge  of  the  first   note; 

Sawyer  v.  Thomas,   Is  <'nt.  App.   Rep.  129,  holding  the  cheque  of  a  third  person 

•i  on  account   of  a   pre-existing  debt   is   prima   facie  as  conditional   payment 

only;   Freeman  v.  Canadian  Guardian  Life  fna    «  o.   17  Ont.  L.  Rep.  296,  holding 

the    •  of  a   in>ti-   for  ■   debt   and   failure  t>>  present    same  for   payment 

debt;    Neil!  \.   Union    Mut.   I..   Ins.  i  o.    15   I '.  C.  Q.    B. 

lie,  it  it  be  duly  presented  and  dishonored,  is  no  payment  or 

Cited  in  note  in  4   I     R    «     529,  on  payment  of  debt  by  bill  of  exchange. 
Cited    in  -  782,   "ii    payment    by   Mil   <>r   note   as   not 

•  i  or  discharge  of  the  debt;    Benjamin  Sales  5th  ed 
<>ii  validit  II  or  note  until  defeasance;  2   Bollea   Banking,  601, 

check  or  note  of  third  person  for  debt  as  payment. 
Consideration   i  i    to  supporl  i  onf  ra<  I 

«  ited  in  Ridenour,  1 1  App.  D.  '     224,  hoi  ling  the  surrender  of  alimom 

due  o  linst  creditors  of  one  bound 

i  ■  Itua,   103  Mich.  81,  61   V  \\ .  797,  on  a 

for  pun 

J  L.RJMN.8.)   1  -  olding  a< 

in  due  in  die  -  •  onsider 

\~    holding  that   mutual   promise  to  con 

Ri  ient   consideral  ion   to 

maki  tion  valid  eonl  burch  v.  Teed,  120  tJ.  ^.  583,  24 

_■  tin-  withdrawal  ol  only  1 1 « - i t-  at  law,  ♦<>  probate 

utor  tn  paj   a  sum 

■  1  in  instrument  ex<  icock  v.  <  '   Bun  264,  38  V  > 
Supp.  s7!'.  holding  the  chat                    child's  christian  name  by   parents  in  con 

m  of  monej  to  child  is  a  valua  deration; 

Irwin  i     Lombard  Univi  m  \  .   w  8  0        St.  9,  36  L.R.A    S.:'.i. 

Km    vt     Rep.   727,    16   \     I      83,    hold  icription   t"   an    incorporated 

.  • .  1 1 .-•_■•  -   induce  :  i    donations   in    money   and   executed   obligations   is   sup 

|.    consideration;    Stover   v.   Stover,  •  >"   \\  .    Va     285     >i    S     I 

holding  a  ition  import  t  of  pari  I  on  under 

-i-al  in  which  the  owners  mutually   bound  themselves  in  a   specified  sum  ti>  make 

ring  anj   ownei  .   I  itzpatrick  \.  Dry  den,  30  V   B    558,  on  the 

disci  existing  debt  as  a  valuable  consideration ;  <  rossett  v.  Haycock, 

t.  L.  Rep.  655,  holding  ■  son  .«  purchaser  for  value  of  property   conveyed  by 

■  in  iim-i.!.  i  at  mil  of  son's  remaining  and  helping  at  the  request  and  upon 
pron  '  'II  \.  Dopp,  22  Ont  Rep.  122,  on  agreement  of  settlement 
bj    ii                         nil)    as   purporting   a    consideration   from   mutual    prom 

I  len  v    Zealand   [  L900]    K.  <  i  L.  J.  P.  I      V  S.    L20, 

\     8.    1,    18   Times   L.    R.    168,    holding   a   consideration   Bhown    bj    de 

cposit   conferring  some   right,   profit   or   interest. 

Cited  in  notes  in  8  ES.  R.  <  .  18,  on  what  may  constitute  consideration  for  con 

796,  "ii  consideration   necessarj    to  entitle  transferee  of 

lull  of  lading  to  defeat   right   of  stoppage  in  transitu. 

Distil  n  Stack  v.  Do    d,   15  Ont.  I<.  Rep.  331,  holding  where  effect  of 

maturity  was  to  release  other  parties,  such  relea  ■■ 
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is  not  a  consideration  for  the  promise,  nothing  showing  it  was  intended  to  re- 
lease other  parties;  Springstead  v.  Ness,  125  App.  Div.  230,  L09  N.  Y.  Supp. 
148,  holding  a  promise,  made  in  consideration  of  party,  having  no  color  <>f  right 
in  property,  not  interfering  in  owner's  emjoyment,  is  without  consideration. 

Tlie  decision  of  the  House  of  Lords  was  cited  in  Bank  of  liritish  North 
America  v.  E.  D.  Warren  &  Co.  10  Ont.  L.  Rep.  2.17,  holding  the  giving  of  time 
in  respect  to  an  existing  debt  constituted  a  valuable  consideration;  Scanlon  v. 
Wallach,  53  Misc.  104.  102  N.  Y.  Supp.  1090,  holding  waiver  of  a  legal  defense 
was  consideration  for  interested  person's  cheek. 
—  Existing-  debt  or  promise  as  supporting  promissory  note. 

Cited  in  Bray  v.  Comer,  82  Ala.  183,  1  So.  77,  holding  a  subsisting  debt  a 
Sufficient  consideration  to  uphold  notes  and  mortgage  given:  Clark's  Appeal,  57 
Conn.  5G5,  19  Atl.  332,  holding  a  note  given  by  one  ill  for  services  rendered 
where  compensation  was  expected  is  supported  by  a  valuable  consideration; 
I'urlier  v.  Fogler,  !»7  Me.  585,  55  Atl.  514,  holding  an  agreement  to  transfer  and 
assign  an  interest  in  capital  stock  of  a  corporation  was  a  consideration  sufficient 
to  support  notes  given;  Samuel  v.  Fairgrieve,  - 1  Out.  App.  Rep.  418,  holding  the 
existence  of  the  pre-existing  debt  is  all  that  need  he  proved  as  consideration  for 
notes  given  in  payment;  Bank  of  British  North  America  v.  McComb,  21  Mani- 
toba L.  Rep.  58,  holding  thai  mere  existence  of  liability  of  customer  of  bank  on 
note  not  yet  due,  is  not  sufficient  consideration  for  transfer  of  rude  of  third 
party  as  collateral  security  so  as  to  constitute  bank  holder  in  due  course  of  Buch 
note;  Stott  v.  Fairlamb,  53  L.  J.  Q.  B.  N.  S.  47,  49  L.  T.  N.  S.  525,  32  Week.  Rep. 
."554,  holding  the  giving  of  a  note,  where  a  state  of  tilings  exists  which  entitled 
the  debtor  to  pay  his  debt,  without  other  consideration,  is  not  open  to  attack  for 
want    of    consideration. 

Distinguished  in  Ryan  v.  McKerral,  15  Ont.  Rep.  4G0,  ljplding  a  third  party's 
promise  contained  in  his  signature  to  notes  already  completed  or  after  maturity 
where  no  consideration  moves  directly  to  him,  is  without  consideration. 

The  decision  of  the  House  of  Lords   was  cited  in  Canadian   Bank   v.   Gurley, 
30  U.  O.  C.  P.  583,  holding  that  antecedent  debt  is  good  consideration  for  note 
transferred  as  collateral  security  for  debt,  so  as  to  enable  bona  fide  holder,  to 
enforce  it. 
Bankers'  lien. 

Cited  in  Tiffany  Ag.  471,  on  ownership  of  principal  as  essential  to  lien  of 
agent. 

The  decision  of  the  House  of  Lords  was  cited  in  Falkland  v.  St.  Nicholas  Nat. 
Bank,  21  Hun,  450,  holding  bank  might  as  a  result  of  its  lien  charge  firm  lia- 
bilities to  account  carried  by  firm's  employee  ostensibly  for  its  benefit;  Rex  v. 
Royal  Bank,  2  D.  L.  R.  762,  to  the  point  that  all  moneys  paid  into  bank  are  sub- 
ject to  lien  as  well  as  documents. 

Observance  of  custom  or  usage  by  the  courts. 

The  decision  of  the  House  of  Lords  was  cited  in  Cross  v.  Currie,  5  Ont.  App. 
Rep.  31,  on  the  observance  by  the  courts  of  custom  of  bankers. 
Right  to  raise  point  of  law  for  first  time  on  appeal. 

The  decision  of  the  House  of  Lords  was  cited  in  Stone  v.  Rossland  Ice  &  Fuel 
Co.  12  B.  C.  66,  holding  where  the  point  is  wholly  one  of  law  it  may  be  raised 
for  the  first  time  in  appeal. 
Title  of  bona  fide  holder. 

Cited  in  Walker  v.  Conant,  69  Mich.  321,  13   \m.  St.  Rep.  391,  37  N.  W.  292, 
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holding  that  money  received  in  good  faith  in  ordinary  course  of  business  for 
valuable  consideration,  cannot  be  recovered  back  because  it  was  fraudulently 
obtained  of  some  person  by  payor. 

4  E.  R.  C.  332,  WHISTLER  v.  FORESTER,  14  C.  B.  N.  S.  248,  32  L.  J.  C.  P.  N.  S. 

161,  8  L.  T.  N.  S.  317,  11  Week.  Rep.  048. 
Rights  of  holder  of  unindorsed  negotiable  paper. 

Cited  in  Taliaferro  v.  First  Nat.  Bank,  71  Md.  200.  17  Atl.  103(5,  holding  one 
taking  notes  by  assignment  and  power  of  attorney  gets  no  better  title  than  his 
assignor  had:  Gibson  v.  Miller,  29  Mich.  355.  18  Am.  Rep.  98,  holding  one 
taking  a  note  not  indorsed  by  payee  though  there  are  other  endorsements,  is  not 
a  bona  fide  purchaser;  Spinning  v.  Sullivan,  48  Mich.  5,  11  N.  W.  758,  holding 
the  holder  of  a  note  transferred  by  assignment  only  has  no  title  suflicient  to 
preclude  the  maker  from  setting  up  equities  coeval  with  the  inception  of  the 
paper;  Clark  v.  Whitaker,  50  N.  H.  474,  9  Am.  Rep.  286,  holding  the  purchaser 
of  an  unendorsed  note  from  payee  takes  it  subject  to  defenses  existing  against 
the  payee;  Barnard  v.  Campbell,  55  N.  Y.  450,  14  Am.  Rep.  289,  holding  no  one 
can  transfer  a  better  title  than  be  himself  has  to  a  negotiable  instrument  unless 
it  be  actually  transferred  by  indorsement;  Goshen  Nat.  Bank  v.  Bingham,  118 
X.  Y.  349.  7  L.R.A.  595,  10  Am.  St.  Rep.  765,  2;',  N.  E.  180,  holding  the  purchaser 
of  a  draft  or  check,  who  obtains  title  without  an  indorsement  by  the  payee,  holds 
it  subject  to  defenses  existing  between  the  original  parties;  Miller  v.  Tharel, 
75  N.  C.  148,  holding  that  note  payable  to  bearer  and  assigned  under  verbal 
contract  by  holder,  does  not  carry  better  title  to  note  than  that  vested  in  person 
making  assignment:  Bresee  v.  t'rumpton,  121  N.  C.  122,  28  S.  E.  351,  holding 
the  holder  of  a  note  taken  before  maturity,  for  value  and  without  notice,  to 
hold  it  free  from  equitable  defenses  of  maker,  must  be  an  endorsee;  Harvey  v. 
Bank  of  Hamilton.  Cameron  (Can.)  129,  holding  the  instrument  must  be  trans- 
ferred by  indorsement  to  give  the  transferees  a  better  title  than  the  original 
payees. 

Cited  in  note  in  17  L.R.A.  (N.S.)    1112,  on  transferee,  without  indorsement,  of 
bill  or  note  payable  or  indorsed  "to  order,"  as  bona  fide  purchaser. 
Anomalous  and  unusual  transfers  of  bills  or  notes. 

Cited  in  First  Nat.  Bank  v.  Henry,  150  Ind.  1,  58  N.  E.  1057,  holding  where 
note  is  not  negotiated  in  due  course  of  trade  the  equities  are  not  cut  off; 
Standard  Bank  v.  Stephens,  10  Ont.  L.  Rep.  115,  holding  an  unauthorized 
endorsement  cannot  be  said  to  negotiate  a  note  prior  to  the  ratification  of  such 
unauthorized  endorsement. 
Notice  pending  legal   transfer  of  bill   or   note. 

Cited  in  Sturges  v.  Metropolitan  Nat.  Bank,  49  111.  220,  holding  a  party  who 
at  time  of  transfer  of  bill   had   notice  of  fraud  is  affected   by  equities  existing 
between  original  parties. 
Transfers  by  improper  or  irregular  endorsements. 

Cited  in  Todd  v.  Liverpool  &  L.  &  G.  Ins.  Co.  20  U.  C.  C.  P.  523    (dissenting 
opinion!,  on  effect  to  be  given  warehouse  receipts  not  properly  signed. 
Protection  afforded  bona  fide  purchaser. 

Cited  in  Cross  v.  Currie,  5  Ont.  App.  Rep.  31,  holding  an  accommodation  en- 
dorser liable  to  one  taking  the  note  from  the  payee,  free  from  defenses  existing 
between    maker   and   payee. 

Cited    in    2    Morse    Banks,   4th   ed.   878,    on    fraudulently   failing   to    pay    check 
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Bigned  in  blank  as  a  forger'j  on  rights  of  bona  fide  bolder  of  fraudulently  filled 

in  check  signed  in  blank. 

—  Innocent  buyer  or  Indorsee  from  seller  or  indorses  affected  b>  equiti 

Cited  in  Schloss  v.  Feltus,  L03  Mich.  525,  36  L.R.A.  161,  61  N.  \Y.  7i»7, 
liolding  a  bona  fide  purchase  of  goods  in  payment  of  a  pre-existing  debt  will 
not  (Ideal  rights  of  original  vendors  of  goods  who  set  up  fraud  in  purchase  from 
them;  Conrad  v.  Fisher,  37  Mo.  App.  :i~>2,  8  L.R.A.  117.  holding  where  a  vendoi 
lias  nothing  to  transfer,  nothing  can  be  received  by  the  transfer;  Austin  \. 
Bunyard,  6  Besl  >V  S.  687,  34  L.  J.  Q.  B.  N.  S.  217,  II  Jur.  X.  S.  874,  12  L.  T. 
X.  S.  452,  13  Week.  Rep.  77.'!.  holding  the  innocent  endorsee  «>f  a  post-dated 
check  is  entitled  to  recover  on  it  from  the  maker. 

Cited  in  1   Morse   Hank-,    ith   ed.  672,  on   holder  of  check   being  affected  by 
equities  and   infirmities. 
Protection  afforded  i>.\  an  endorsement  after  maturity. 

Cited  in  Lancaster  Nat.  Hank  \.  Taylor,  100  Mas-.  18,  l  Am.  Rep.  71.  07 
Am.  Dec.  70,  holding  a  note  endorsed  after  maturity  i>\  a  pa\ee  in  whose  hand- 
it   was  invalid,  and  who  parted  with  it  before  it  became  due,  is  in  the  hands  of 

the     endorsee.     -Ilhjeet      to     all     del.  -I  ill".     a-aill>t     the     dldol-.  r;      I'avey     V. 

Stauffer,  45   la.  Ann.  .'!.">:;,   lit   L.R.A.  716,   1-  So.  512,  holding  a  subsequent  en- 
dorsement,   after   maturity    or   notice   of   the   existence   of   offsets   of   the   maker 
against  the  payee,  transfers  the  equitable  title  Bubject  to  equitable  defenses. 
Manner  of  determining  liability  of  an  instrument  to  a  stamp  duty. 
Cited  in  United  States  v.  [sham,  17  Wall.  496,  21  L.  ed.  728,  6  Legal  Gaz.  145, 

liolding  the  liability  of  an   instrument   to  a  stamp  duty,  a-  well   as  the  amount    01 

such  duty,  is  determined  by  the  form  and  face  <>f  the  instrument;  Hull  v. 
O'Sullivan,  L.  R.  6  <v>.  1'..  209,  10  I..  .1.  Q.  B.  X.  s.  141,  24  I..  T.  X.  S.  130; 
Catty  v.  Fry,  1..  R.  2  Exch.  Div.  265,  25  Week.  Rep.  305,  46  I..  J.  Exch.  X.  S. 
605,  30  L.  T.  X.  S.  182,— holding  the  instrument  is  to  be  looked  to  itself  to 
determine  whether  the  stamp  is  sufficient. 
Pre-existing  debt  as  consideration. 

Cited  in  Schloss  v.  Feltus.  103  Mich.  525,  36  L.R.A.  161,  61  X.  W.  797,  hold 
ing  that  naked  pre-existing  debt  is  not  such  consideration  or  payment  for 
transfer  of  stock  of  goods  as  will  defeat  replevin  by  original  vendor  on  ground  of 
fraud  in  purchase  from  him;  Currie  v.  Misa,  L.  R.  10  Exch.  153,  44  L.  J.  Exch. 
s.  94,  23  Week.  Rep.  450,  4  Eng.  Rul.  (as.  317,  on  the  availability  of  a  pre- 
existing debt  as  a  consideration  for  a  note  payable  after  date. 
Negotiable  instruments. 

Cited  in  note  in  5  Eng.  Rul.  Cas.  220.  on  negotiability  of  bonds. 
Right  of  owner  only  to  sell  property. 

Cited  in  Benjamin  Sales.  5th  ed.  10,  on  right  of  owner  only  to  sell  property. 
Construction  of  statutes. 

Cited  in  2  Sutherland,  Stat.  Const.  2d  ed.  914,  on  consideration  given  to  effects 
and  consequences  in  construing  statute. 

4  E.  R.  C.  338,  HARROP  v.  FISHER,  10  C.  B.  N.  S.  196,  7  Jur.  X.  S.  1058,  30 

L.  J.  C.  P.  X.  S.  2S3,  9  Week.  Rep.  668. 
Effect  of  an  indorsement  after  notice  of  equities. 

Cited  in  Osgood  v.  Artt,  17  Fed.  575,  liolding  indorsement  after  notice  of 
payor's  defense  does  not  destroy  the  equities  of  payor  against  the  payee  though 
the  instrument  is  purchased  without  notice. 
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Rights  of  transferee  of  note  without  indorsement. 

Cited  in  Bingham  v.  Goshen  Nat.  Bank,  US  N.  Y.  340.  7  L.R.A.  595,  23  N.  E. 
180,  holding  that  purchaser  of  check,  made  payable  to  drawer's  own  order,  cer- 
tification of  which  was  procured  by  fraud,  who  by  mistake  takes  it  without 
payee's  indorsement,  holds  it  subject  to  all  defenses  which  bank  would  have 
against  it  in  payee's  hands;  Yelie  v.  Hemstreet,  2  Sask.  L.  R.  206,  holding  that 
bill  payable  to  person  or  his  order  must  be  transferred  by  indorsement  in  order 
that  transferee  may  sue  at  law. 

4  E.  R.  C.  344,  EDIE  v.  EAST  INDIA  CO.  1  W.  Bl.  205,  2  Burr.  1216. 
Restrictive  indorsement  of  bill  or  note. 

Cited  in   Mott   v.   Hicks,    1   Cow.   513,    13    Am.   Dec.   550.   holding  an   endorser 
may  make  a  restrictive  indorsement. 
—  Effect  of. 

Cited  in  Turnipseed  v.  Fitzpatrick,  77  Ala.  207.  holding  an  indorsement  for 
collection  showing  credit  was  for  the  remitting  bank,  does  not  change  the  owner 
ship  of  the  instrument. 

Cited  in  2  Morse,  Banks.  4th  ed.  1000,  on  effect  of  appending  words  "for  col- 
lection" to  endorsement :  Stearns,  Suretyship,  196,  on  effect  of  special  indorsement 
of  negotiable  instrument. 

Words  constituting  restrictive  Indorsement. 

Cited  iii  Haskell  v.  Avery,  181  Mass.  L06,  92  Am.  St.  Rep.  401.  63  N.  E. 
15,  holding  fact  that  the  words,  "or  order"  were  not  added  to  the  indorsement 
for  deposit  did  not,  of  itself,  limit  power  of  bank  to  indorse  for  collection; 
Bruce  v.  Westcott,  3  Barb.  374,  on  the  effect  of  addition  of  words,  "or  order" 
to  an  endorsement;  Blairne  v.  Bourne.  11  R.  I.  119,  23  Am.  Hep.  429,  holding 
a  bill  indorsed,  "pay  J.  C.  or  order  on  account  of  i'.  G.  &  s."  and  indorsed  by 
J.  0.  shows  that  n<>  consideration  bad  been  paid  for  it  and  that  the  l>ill  was 
held  in  trust;  Hodges  v.  Adam-.  19  \  i.  74.  16  Am.  Dec.  181,  holding  an  indorse- 
ment of  a  note  by  paye<  to  "paj  contents  of  the  within  note  to  W.  P.  Briggs" 
is  in  effect  the  same  as  though  the  words  "or  order"  were  inserted;  Lee  \ 
Chillicothe  Branch   Bank.    1    Bond,   387,    Fed.   I  B,186,   holding  a  bill   in- 

dorsed by  the  word-  "credit  my  account.  -I"s.  ]',.  Seotl.  cashier."'  is  restrictive  in 
character;  Lee  \.  Chillicothe  Brancb  Hank.  1  Biss.  :;25.  Fed.  Cas.  No.  8,187, 
holding  that  indorsement  of  bill  of  exchange  "credit  my  aceount"  is  restrictive, 
and  puts  end  to  negotiability;  Halbert  v.  Ellwood,  1  Kan.  App.  95,  41  Pac.  67, 
holding  hearer  paper  does  not  lose  its  negotiability  by  payee's  indorsement  to  a 
third  party  without  the  winds,  "or  order"  nor  by  a  blank  indorsement  by  such 
third  party;  Johnson  v.  Mitchell,  50  Tex.  212,  32  Am.  Rep.  002,  on  the  effect  of 
transfer  of  a  note  made  to  pass  by  delivery  but  indorsed  in  full;  Sigourney  v. 
Lloyd,  4  K.  R.  (  .  355,  s  Barn.  &  C.  622  634,  3  Mann.  &  R.  58,  holding  an  in- 
dorsement to  one  for  indorser's  use  was  restrictive  to  that  use. 
Transferability  of  bill  or  note. 

Cited  in  Gerard  v.  La  Coste,  1  Dall.  104,  1  L.  ed.  06,  1  Am.  Dec.  236,  holding  if 
the  hill  was  not  originally  payable  to  order  it  was  not  assignable  at  all; 
Leavitt  v.  Putnam,  1  Sandf.  199,  holding  that  note  indorsed  before  it  became  due 
to  indorsee  by  name,  without  adding  words  "or  order,""  is  negotiable. 

Cited  in  note  in  4   E.  R.  C.  363,  on  negotiability  of  bill  of  note  after  indorse- 
ment of  a   designated  person. 
Itigbts  of  successive  indorsees  of  bill  or  note. 

Cited   in   Eagle  Bank  v.  Smith,  5  Conn.  71,  13  Am.  Dec.  37.  holding  as  against 
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the  maker  the  Mine  action  \h  maintainable  i>>   the  indorsee,  whcthei    Emmed 

.pi   remote. 

ici^hi  i>r  indorsee  i<>  overwrite  blank  Indorsement. 

Cited  in  Evans  \.  Gee,  11  Pel      0   0  I     ■  I    fl  19,  holding  the  bona  Bde  bolder  ol 
;i  bill  maj   write  over  a  blank  indorsement  the  name  "i  one  t"  whom  it  shall  b 
paid  lit  any  time  before  oi   after  suil   is  broughl  againsl  the  indoi 
Ohambers,  20  NT.  J.  L.  250,  bolding  the  signature  oj  payee  on  back  of  n < >t «*  i 
assignment  to  bolder  who  is  authorized  to  ovei  write  the  usual  words  i 

mini 

Possession  as  evidence  of  ownership  of   ioii  or  note. 

Cited  in  Gorgeral   v.   M'<  arty,  2  Dall,   144,  l   I.,  ed.  824,  l   Centra    94,   l   km 
Dec.  270,  holdi  oi   -i   bill  and   protest   is   not   sufficient   as  pro* 

payment    in  suit    bj    payee  against    an   acceptor;    ralbot    »     Hank   <>f   R 

1  Hill,  295,  bolding  the  owner  ol  ■  stolen  certificate  of  deposit  endorsed  and 
lost  in  the  mail  maj  recover  from  holdei  independent  "f  any  d<  ainst 
i  li«-  u  rongfui  taker. 

Effect  <>r  Indorsement  after  maturlt) 

<  ited  in  Leavitt  v.  Putnam,  3  V  k".   194,  53    ton    Dec    322,  bolding  an  ind 
ment  after  maturity  ought  to  b<    regarded  as  negotiable  to  the  same  extent 
endorsement  befoi  e  maturity  . 
Consideration  presumable  from  Indorsement. 

Cited  m  ETawsetl  v.  National  L.  Ins,  Co.  5  III.  App.  272,  holding  where  indi 
ment  bj   payee  Bhows  an  intention  to  pass  .ill  interest  it  imp  lideration 

and  title  passes,  carrying  with  it  the  negotiable  qualities  of  the  instrument. 

Distinguished   in    Hook   v.   Pratt,  7^   \.    .  I    km     Rep.   539,   bolding  an 

indorsement    to  one  person   bo  as  to  divest   of  all   beneficial   interest   therein   ia 
presumed  to  be  for  a  consideration. 
Tower  of  corporations  t<>  accept  i»iii»  of  exchange. 

I  ited  in  Berton  v.  Central  Bank,  10  V  B.   193,  bolding  an  incorporated  bank- 
ing company  baa  power  t<>  accept  Kills    of  exchange  aa  an  incident  to  transaction 
of  business;   Bank  of  Upper  Canada  v.  VYidmer,  2  r.  I  .  Q.   B.    (0    8      275,  on 
power  of  corporations  to  affect  bills  of  exchange. 
Customs  obnoxions  to  law. 

Cited  in  l'ole\  v.  Mason,  «;  Mil.  .'IT.  holding  it  ir-  never  admissible  t<>  make 
the  legal  rights  <>r  liabilities  of  the  parties  other  than  they  an-  by  the  com- 
mon law;  Dickinson  \.  Gay,  7  Allen,  -'■>.  S3  Am.  Dec.  656,  holding  eviden 
usage  inadmissible  a>  between  merchant  and  manufacturer  to  show  that  no 
implied  warranty  exists  against  latent  defects  in  goods  sold  by  sample;  Harry 
\.  Morse,  .".  N.  11.  132,  holding  where  legal  effect  of  an  instrument,  or  of  a 
term  used  in  it,  has  been  settled,  no  evidence  of  usage  can  be  admitted;  Com- 
mercial  Bank  v.  Varnum,  •">  Lans.  S4.  on  admissibility  of  usage  to  overturn  a 
rule  of  law:   Hone  v.  Mutual  Safety   I ns.  Co.  1   Sandf.  137;   Hardy  v.  Fairbanks, 

2  X.  S.  4:5:2:  Cox  \.  O'Riley,  4  Ind.  368,  58  Am.  Dec.  633,— holding  evidence  of 
a  usage  repugnant  to  established  rules  oi  law  inadmissible;  United  St 
Reindeer,  Fed.  las.  No.  16,145,  holding  usage  must  be  known  and  acted  on 
publicly  by  both  pafrties  in  order  to  give  efficiency  to  it  without  a  strict  con- 
formity to  the  statute:  Goodwin  v.  Robarts,  L.  R.  10  Exch.  337,  44  L.  J.  Exch. 
X.  S.  157,  holding  evidence  of  new  usage  cannot  be  admitted  against  one  which 
has  become  settled  and  adopted  bv  the  common  law. 
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—  Customs  and  Law  Merchant. 

Cited  in  Jackson  v.  New  York  &  C.  R.  Co.  48  Me.  147.  holding  proof  of  custom 
as  to  negotiability  of  coupon  bonds  inadmissible,  the  questions  of  negotiability 
being  one  of  law,  to  be  determined  by  the  paper  itself;   Frith  v.  Barker,  2  John-;. 
holding  evidence  of  custom  or  usage  ought  never  be  received  to  contradict 
'.tied    rule   of   commercial    law:    1  learn    v.    New    England   Mut.    M.    Ins.    Co 
iff.  318.  Fed.  «  6,301,  holding  evidence  of  general  usage  as  to  a  com- 

mercial contract  is  never  admissible  to  contradict  settled  rules  of  law. 

shed    in    Bechuanaland    Exploration    Co.    v.    London    Trading    Bank 

18]  2  Q.  B  !..  J.  Q.  B.  N.  g  •  L.  T.  N.  S.  270,  14  Times  L.  R. 

3  Com.  C  holding  fact  that  an  established   general  custom  did  not 

form  part  of  what  is  called  "the  ancient  law  merchant''  is  no  sufficient  ground 

for  not  giving  it   effect. 

Disapproved  in   Bowen  v.  Newell,  2   Duer,  584,  holding  usage  of  all  bank.-  of 
in  not  allowing  d  .  iverns  laws  of  Btate 

on  allowance  of  grace  on  such  clucks, 
i  iw   Merchant  as  common  law. 

Cited   in    Dunlop   \     Silver,   1   I  '  mmercial   principles   as 

part  of  the  common  law. 
Right  to  ahow   usage  and  custom  in  commercial  matters. 

<  ited    in    A 11  .-ii   \.    .\b  .    15    Wend.   482,   holding   evidence  of   the 

!   i  u-ti.iu  of   ii  "ii  quesl  immercial   law 

whenever  that  La*  is  silent  or  doubtful  on  the  question;  Meyers  v,  fork  &  C.  R 
_*.  holding  it  the  province  of  the  court  to  decied  on  negotiability, 
unless   in    ii. -w  the   law   merchant    is   doubtful,    where   evidence   of 

mi    is   adn 
I   in    I    B  lies     Ba  nking,  ■">  I,  on  n  la«    by   u 

i  ffect  of  special  a 

Cited   in   Stewart    \.   Scudder,   - 1    N.   J.    L.   96,   holding   general   customs   are 
clearly   to   be   distingu  of   trade,    which    must   be 

i  in  each  case  by  evidence;   Bank  of  Alexandria  v.  De  Neale,  2  Oranch, 
C.  C  special  usage  of  bank  in  discounting  is  not 

binding  upon  party  to  note  die  ounted  unless  upon  agreement;  Crouch  v.  Credit 
;  !.  12  L  J.  Q    I.    N  ' ■•  I.    I  21  Week. 

Rep.  846,   1"   Eng.   Rul  of  the  instrument   annexed 

by  the  ancient  Ian  merchant  cannot  <>■■  taken  awaj  by  any  modern  u  b 

Distinguished    in   Thomas   v.   CHara,   1    Mill,   Const.   303,   holding   a   special 
may  be  proved;  Gibson  \.  Brown,   17  Wend.  305,  holding  a   u 
of  Ii  i  l-  at  usual  stopping  places  in  towns  to  which  goods  are  consigned, 

without    notice,    ma]    bi  bj    carrier    where  Buch    usage   is   uniform   and 

notoi  ious. 
Evidence  ry  to  establish  custom. 

Cited  in  Touro  \.  .  assin,   1   Mott.  &    M'C.  173,  0   Am.    I  hoi, ling  the 

evidence  must  be  clear,  certain  and  conclusive  to  establish  a  particular  custom; 
I'.u  n- -a  oi  tli  v.  (  base,  19  X.  EL  534,  ~'l  Am.  Dec.  206,  holding  the  usage  must  hi* 
proved  as  a  fact,  and  like  any  other  fact;  Pennington  v.  Yell,  11  Ark.  212,  52 
Am  Dec.  262;  Grand  V-.<nl<  v.  Blanchard,  23  Pick.  305, — holding  a  custom 
definitely  settled  by  judicial  decisions,  is  taken  notice  of  by  the  courts  and  need 
not  be  proved  as  fad  in  each 
Dniv  of  courts  to  propound  an  established  custom  as  law. 

i    in    Branch    v.    Cm  nicy,    l    Call    (Va.)     147,    holding   custom    judicially 
on    !•     i:    i    —24. 
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nut  iceable  from  time  it  thereon;  t  rump  i    1  rj 

,j(l,.    .,   i  .  i   uniform  and   Invai  iable  usage   whl 

known  and  establl  I  '•■  la  all  tran  i  tiona  with  o 

should  I"-  propound!  d  i  -   li  •    bj   "ur  com  I       Oookei  I 

317    1 1   i.   ,<i    B92,  holding  where  ■  tion<  d  b 

further  prooi  <  j  to  Mtabliafa  it  •.  State  i    H< 

310,   mi   talcing   not  I  ■     judii  lallj    ol    i  ul<  -   ol 
law    in'  i chant 
Secet  tit]  "i  re-ti  lal  •  <!  entli  e  i  aae  rrect  en 

Cited  in   traci   r.  CI  rd    10  W     \  .i    10,  holding  win  In  toil 

and  defendant*  pleaded  jointly,  the  court   prop<  J   as 

to  both  'i  I  ir  trial,     noth  i 

i    ,,l  \    \.  »  ii    I   H    i:   I  •■   3  ■  R    ] 

,,   holding  thai  undei  statute  relat  Ing  to  n< 
had   jui  iadid  ion  to  gi  anl   n<  «   trial  upon  | 

approved  in  Lisbon  i  IN.  B  oldii  1 1  lal 

of  jury  caae  only  roch  pai  t  of  i  •>  -■■  n« 
error. 
\i w  trial  on  ground  «>r  surprise. 

Cited  in  Ditto  *.  Com     I   I  17,  holding  a  new  trial  on  ground  of 

will  not  be  allowed   wh<  to  be  let  in   was  in   |  ■    of  part] 

before  the  trial 
Payment  <>i  costs  as  condition  ol  new   trial. 

Cited  in  Boyden  i  '•   t,iH'  ll  '  f" 

defendant  of  eostc     n        I    into  com  t. 
Necessltj  <>r  deliver]  u<  transfer  iid<-. 

i  ited  in  note  in  30  L.  ed,  '  .'•  to 

transfer  t  it  I « - . 

i   i;    i:    |  Bit        ':\n    v.  Ll  OYD,  t  I  1  L  J.  K.  B. 

Mann.  &  R.  58  I  in  4  E.  R.  i 

Effect  <>r  restrictive  Indorsements. 

i  ited  in  Ditch  v.  Western  N 
375,  20   Atl.   138    (dissent  ng  opinion),  on  the  cha  at  to 

be  restrictive;  Cleal  v.  Elliott,   1   U.  C.  C.  P.  252,  holdii  cannot  in  law 

be  endorsed  for  part,  bo  as  to  make  two  distinct  holders  in 
Lawrence  v.   Fussell,  77    Pa    160,  32   Phila   Leg.   Int.  219,  7   Legal   Gas.   I 
\\ .  \.  C.  464,  holding  where  the  instrument  is  speciallj  abil- 

ity is  at  an  end;  Sims  v.  Wilkins,  •',  Smedes  A   M    234,  on  the  effect  to  be  _ 
a  restrictive  endorsement. 

Cited   in  notes  in   64   L.R.A.  591        -         who   is  real   party  in   int  ithin 

statutes  defining  parties  by  whom  action  must  be  brought;  •">  Eng.  Rul 
effect  of  special  indorsement  on  negotiability  of  bonds. 

Cited  in  Joyce,  Defences  Com.   Pap.  451,  on  conditional  or  restricted  endorse- 
ment as  notice  of  condition. 
Effect  on  negotiability  of  an  indorsement  for  collection. 

Cited  in  Freeman's  Nat.  Bank  v.  National  Tube  Works  Co.  151  Mass.  413. 
S  L.R.A.  42.  21  Am.  St.  Rep.  461,  24  X.  E.  779;  City  Rank  v.  Weiss.  67  Tex. 
331,  60  Am.  Rep.  29,  3  S  W.  299, — holding  a  bank  which  has  received  a  draft 
from  its  correspondent  for  collection  cannot  withhold  the  money  from  the  owner; 
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Rock  County  Nat.  Bank  v.  Hollister,  21  Minn.  385;    Blaine  v.  Bourne,  11  R.  I. 
110,   23   Am.   Rep.   42' '.— holding  where  th(  ment    shows   it    was  held   for 

collection  the  tru<t  follows  it:   National  City  Hank  v.  v.  'is  \.  Y.  468, 

'in.  St   Rep.  771.  23   N.   I     ^'00,  holding  the  endorsement  for  collection  ren- 
inatrument  non-negotiable;   Corn  Exch.  Bank  v.   Farmers1  Nat.  Hank. 
118  X.  V.  44:;.  7   L.K..V  ting  opinion),' on  effect  to  be 

given  an  endorsement  for  collection. 

—  Of  un  Indorsement  for  the  use  of  another. 

Cited  in  Monro  w.  Cox,  30  I  .  C   Q.  I;.  363,  holding  a  note  payable  to  a  certain 
person,  or  his  order  "for  m;  liable  and  the  end  titled  t" 

in  Li-  own  name;   McDonald  v.  Smaill,  25  N.  S.  440,  on  the  assignability  of 
an  i  payable  to  one  or  order,  for  other;  Marine  Bank  v.  Vail, 

6  Bo8w.  421,  holding  an  endorsement,     I'.i        ..    for  the  account   of  the   Atlas 
[ns.  (  o,  <;<■...  Dot  terminate  the  negotiability. 

Distinguished   ii  I    i    National  I.,   [ns.  Co.  S  111.  App.  272.  holding  an 

endorsement  to  one  person  bj   ps  another  passes  all  intei 

ad  impoi  •  -  ■  ion. 

4  !..  !:.  c   861,  LIXH  D  r.  SIG<  IURD    J    5  I         I    3  lounge 

A  J.  220,  loyd  213,  32  R<  i    R<  p.  510,  affirming  i  I     i:    C 

'  ren  an  I  ndorsemem  for  collet  i  Ion 

i  I  ink  v.   Hollister,  21  Mil         •        olding  an   in 

the  indoi  al  to  eollei  t 

only;   Mechanics    Bank  i    Vallej   Packing  Co.  i  Mo   App.  200,  holding  an  indoro 
un  nt  for  ■  t  of  the  payee  expresses  on  trust;   Blaim 

\.  Bourne,  11  R    I    119,  aent   for  collection 

notio  quent  bol<  I   e  trust  created  by  the  indorsement;  City  I 

\.  \\  B0  Am.   I  ■'.  holding  a  bank   recei 

!  for  coll  not  «  ithhold  the  m j 

fr.'rn   tin-  . 

a  Tiffany  notice  of  limitat  ions 

upon  • 

—  (ndorc   iimiii  r«u   the  use  <>f  another, 

ted  in   Haskell  *.  Avery,   18]   Mast  s>     I     15, 

holding  an   indorsement,  "For  di  my  credit 

nting  it  tin  the  proceeds  from  holder;   Lee  v.  Chil 

Bank,    I    i  No.   8,187,  holding   an   indorsement 

lit  it   tn\    account1  of  a   bill;    Marine  Bank  v. 

Vail,  I  •  for  i  nt  oi 

does  not  terminate  the  negotiability. 
ii  Indorsement. 
<  ited  in  llui.k  \     Pratt,  7  9  S.  Y.  371,  "•!  Am.  Rep.  539,  holding  thai   restrictive 
indorsementa  which  ar<    beld  t"  negative  presumption  of  consideration,  are  such 

•   intended  to  pass  title;  Smith  \.  Hall,  5  Bosw.  319, 
holding  that   note  poration  and   indorsed  to  plaintiff  as 

rity  for  debt,  i  •  for  account  of  corporation"  may  be  Bued 

upon  by  indoi  ell,  77   Pa  !   Phila     Leg    [nt.  219,  7 

19,   1    W.  holding  where  m>t.-   is  specially   indorsed   its 

nopo!  .ml  only  th<'  special  indorsee  can  Bue  upon  it;  •  leal  v.  Elliott, 

I  U.  C.  C.  P    252,  holding  a  note  cannot  be  indorsed  in  part.  -■>  as  to  make  two 
distinct  h 
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Cited  in  notes   In  64   L.B  I  il  part)    in  interest    irithin 

statutes  denning  parties  by  whom  action  must  be  brought  220, 

mi  in  ^cit  iabilit]  of  bond 

Cited  in  Boiling  »"itii  Contr.  355,  on     pecial  indorsement   as  i  urns 

Suretyship,  198,  on  effect  "i  conditional  ;>H'l  restrictive  indorsements 

4  E.  i:    C   364     \  I  I  WOOD  »    Ml  NNINGS,  7  Barn  0  L   J.  I      B 

Mann,  i  R.  66,  31   Rei  iaed  Sep.  194. 
Duty  to  take  notice  of  limitation  <>n  power  <>r  agent. 

cited  in  Johnston  \.  Wright,  6  1  ei  ol  attornej  to  a 

;iinl  adjusl  partnership  debts  followed  bj  genera]  p 

release  a  covenant  ol  guaranty  where  d     I  not  a  partnership  debt; 

United  States  Equitable  Life  Aasur    So<     \.  Poe,  63  Md  ■     I 

.ri7  Mass.  511;   Murdock  \.  Mills,  11   Met.  5,     bolding  one  dealing 

it  urn  t  inquin   s    to  the  nature  and  extent  of  hi>  agencj  -.   Met  lure  r.  Mj 
si|)jii  Valley  fi  Mo.  App.   1 18,  holding  where  pretended  authority  <>f  at 

tornej    is  derived    from   partnership   articles,   I  I  which 

nut  contain  in  hi  name  should  put  party  dealing  with  attorney  on  b 
Mechanics'  Bank  v.  Schaumburg,  38  Mo   -'   -  authority 

in  writing  is  given  another  and  different  authority  cannot  be  imp] 
Rice,  )<»:  \  a.  51,  i,  bolding  the  pow<  rs  of  an  i  g  under  writ- 

ten authority    must   be  observed  and  the  limitations  not 
with  him :   LeRoy  \.  Beard,  8  How.   151,  12  L.  i  d,  1151,  '       ; 

deals  with  the  agent  is  required  to  look  t..  the  instrument  t<>  see  to  I  the 

power;  Danby  v.  Coutts  &  I  o    I.    R.  29  I  h    Dh    500,  54  L  J    Ch    V  B    571 
L.  T.  N.  s.  in!.  33  Week:  Rep.  559,  U  Eng.  Rul  itj  of  one  dealing 

with  an  attorney  undei  er. 

Cited  in  note  in  29   L.R  v  at  to  put  pur- 

chaser of  negotial  le  pap<  r  on  inquiry. 

Cited  in  Tiffanj  Ag.  198,  on  notice  of  limitations  upon  authority  of  agent. 

Distinguished  in   Farmers'  &   M.   Bank  v.  Butchers'  &   I).  Hank.  14  N.  V.  I 
Farmers'  &   M.  Hank  v.  Butchers'  A   D.  Hank.  16  V  Y.   125,  69  Am.  D 
holding  one   is  not   chargeable,   without    proof,   with   a   knowledge  of   extrinsic 
facts,   after   inquiring   into  the  term-  of  the   power,   so   far  as  can   be  don 
comparison,  and  ascertaining  that   the  act  of  the  within  the  power: 

North    River    Hank    v.    Aymar,    3    Hill,    262,    holding    when-    acts    of    the    attor- 
ney come  within  the  words  of  the  power  persons  dealing  in  good  faith  with  the 
attorney  are  not  bound  to  look  behind  the  power. 
—  As  to  signing  commercial  paper. 

Cited  in  Mt.  Morris  Bank  v.  Gorham,  169  Mae  -  N.  E.  341,  holding 

letters  "p.  p.  a.  after  agents  name,  if  found  to  mean,  "per  power  attorney"  were 
notice  to  look  for  authority  to  so  sign  and  call  for  production  of  the  power: 
Nixon  v.  rainier.  8  N.  Y.  30S,  holding  the  fact  that  the  bill,  on  its  face,  was 
accepted  by  one  person,  for  another,  was  notice  that  such  person  pi  se  to  act 
under  an  authority;  New  York  &  N.  H.  R.  Co.  v.  Schuyler.  34  N.  Y*.  30,  holding 
if  instrument,  on  its  face,  shows  it  was  made  by  one  man  for  another,  it  warn* 
the  taker  to  inquire,  if  the  assumed  agent  be  authorized:  Sumner  v.  Macy.  3 
Woodb.  &  M.  105,  Fed.  Cas.  No.  13,609,  holding  the  authority  of  one  who  signs 
notes  for  large  and  unusual  amount  as  agent  should  be  inquired  into;  Gore  Bank 
v.  Crooks,  26  U.  0.  Q.  B.  251,  holding  where  indorsement  of  notes  purport  to  be 
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made  by  an  agent  party  taking  them,  should  require  the  production  of  the  au- 
thority. 

Cited  in  note  in  4  E.  E.  C.  369,  on  notice  of  limited  authority  of  agent  signing 
bill  or  note. 

Distinguished  in  Exchange  Bank  v.  Monteath,  17  Barb.  171,  holding  fact. that 
bill  purports  on  its  face  to  have  been  drawn  by  procuration  does  not  render  it 
chargeable  with  attorney's  want  of  authority,  in  order  to  be  a  bona  fide  holder. 

I  ctent  of  agent's  pow« a  - 

Cited  in  Hock  worth  v.  Hastings  Industrial  Co.  146  Ky.  .187,  142  S.  W.  681, 
holding  that  powers  of  attorney  receive  strict  interpretation,  and  authority  there- 
by given  is  never  extended  by  intendment,  or  construction  beyond  that  given  in 
terms,  or  is  absolutely  necessary  to  carry  out  instr  Stainback  v.  Read, 

II  Gratt.  2S1,  02  Am.  Dec.  64S,  holding  where  power  to  agent  is  to  act  in  the 
name  and  on  behalf  of  principal  only,  this  gives  authority  to  act  in  the  separate 
individual  business  of  principal  only,  Ferreira  v.  Depew,  17  How.  I'r.  418,  hold- 
ing authority  given  to  one  partner  living  abroad  "to  transacl  all  business  of  what- 
soever nature  whether  relative  to  firm  or  individual  property"  does  not  authorize 
an  assignment  of  individual  property  for  payment  of  de  tberlin  v.  Dar- 
ragh,  Walk.  Ch.  (Mich.)  149,  holding  the  Bpecial  a  atract  for  the  sale 
of  land  cannot  bind  his  principal  when  he  Mi-  authority;  Hammond  v. 
Michigan  ^tate  Bank,  Walk.  Ch.  (Mich.)  214,  holding  the  authority  of  the  at- 
torney  can  never   1                            pond  that  given   in   terms  or  necessary  to  carry 

r  into  effect;  Hill  v.  Hambly,  12  B.  C.  -'<■'•.  holding  the  powers  of  attorney 

try;  Anderson  v.  Allen,  25  N.  B.  22  (dissenting  opinion), 

mi  const]  •    of  an  attorney   to  act;    La    Banque  du    Peuple  v. 

Bryant,   11  L   R.    l"-;.   holding  power  of  attorney  Bubjecl   to  strict  con- 

atruction  whether  written  or  implied  from  i. 

89,  171.  on  ambiguous  authority  contained  in  power 
of  attorni 

in  matters  affecting  commercial  paper. 
Cited  in  Wallace  v.  Bran  :h  Bank,   I  •.  holding  a  power  to  "draw  and 

ii  my  name"  ■  :  thorize  the  indorsement  for  mere 

ation  of  a  third  party.  Valk  v.  Gaillard,  A  Strol  a.  I..  99,  holding  an  au- 
thority to  iini  ive  notice  of  dishonor; 
Can:  Scotia  l  I  of  a  hank  with 
limit  bank  by  a  hill 
f  his  authority  not  properly 
Cited  in  Joyce  !>•  !.  on  violation  of  instruction  it  to 
make  or  indorse  commercial  paper. 

Distinguished  in  Be  Land  Ci  U  L.  R.  4  Ch.  160,  39  I..  J.  Ch.  N.  B.  21,  20 
I..  1.  N.  s.  641,  17  •  i,  holding  a  bona  fide  holder  of  hills  accepted  by 

th<-  chairman  of  a  trading  company  whose  busii  bills,  may  re 

!■  though   the  re  not  deposited, 

i  (fed  t"  in*  given  general  words  where  power  of  attornej   la  for  particu- 
lar purpose. 
Ci t •  tl  approval  in  Lewis  v.  Ramedale,  66  L.  T.  X.  B.  179,  :;.")  Week. 

■•>  s«ii  and  convert  into  money  «;is  limited  to  special  pur- 
ncy. 
Cited  In  Rountree  v.  Denson,  59  Wis.  ■<--.  18  N.  W.  518,  holding  general  words 
following  a  power  of  attorney  given  for  a  particular  purpose  merely  ^ri\e  general 
powers  for  carrying  out  the  particular  purpose;   Berry  v.  Harnage,  39  Tex.  638, 
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marsh  v.  Tuthill,  l  *p*r. 

founded  on  ;i  Sundaj   contract  foree  it  where  tak. : 

tore  maturity,  for  value  and  without  ootid  I      S.  336. 

ed.  172,  9  Sup.  Ct.  Rep.  796,  holding  not*  - 
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validity. 

d   in  2   Beach  Contr.   10-20.  on  valid  ty  of 
consideration. 
Failure  ol  consideration  ;i-  defease  to  note. 

Cited   in   I  oleman   v.   Dunlap,   7   X.  S.  216,  holding  where   •. 
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-  indorse  d  «  ithin  n  r  lue. 

Disapproved  in   1  31  Conn.  26S  holding  paper 

payal  le  on  demand  n  a  reasonabh 

country. 

Necessltj  of  demand  npon  default  in  Inl    rest  pmjwat     I 

Cited  in  Morton  v.   \  -  " 

tiable  bonds  not  dv.  and  unpaid,  do  not  th- 

appear  dishonored  on  thi 

that  holder  of  note  pay  annually, 

no    t  .n#t    parties  -      i  f    failure    to    collect    inl 

First  k  v.  Forsyth.  07  Minn.   251  51 

holding  that  overdue  instalment  of  interest,  known  to  in  -honors  c 
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le  paper,  and  renders  it  subp  tween  original  parties; 

i.tl  Bank  v.  Allen,  lo  Manitoba  I..   Sep.  330,  holding  ;t  not   neo 
that  holder  demand  payment  of  principal  upon  default  in  payment  of  interest  in 
order  to  hold  indorser  on  t 
i  iti.-  ..1  beau  Ida  pun  nasi  r  ..i  ni  gotlable  pap  r, 

tad  in  -J.  Dillon  Mu:  th  ed.  L350,  on  tit]  Le  purehaai 

tiahle  pa; 

! -  <>i  Indorsee  after  matm 
Cited  in  Hall  v.  Francis,  tU.  C  C  P.  -  ol  complaint  upon 

B    n    E   51,  (  E  L    r.  N.  H 

\\  in  ii  demand  not  due. 

330,  when 

I  hern  (  1 1 

V.     Ii. 

I 

•    tllll' 

in 

■ 

I  •    II! 

■' 

C    P 

■ 

■ 

I  I  .    I  \      I  III.    I  .    -  t<    .1      I  II      l.i.li-     In     -!!•    . 

Iman  \ 

.ins 

.  in  ;  .ii  t  i  to  the 

. •  i    i  |   act  "i   bankruptcy. 

Ol    a 
tor. 
amon  Pl<  •    Barbour,  US 

• 

until  imp*  a<  hi  d   DJ 

Km  h.  Div,  1 1.  M  L  i    Exes    N 
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i     I    \    s.  764,    '■  Week    Rep,  Bl,  holding  an  elect  on  no(  to  continue  an  action 
and   judgment    I  I   the  debt  i    Intel   action   undei    the 

.nit  hoi  itj  "i  i  he  banki  up1  la 

RlgiltS   Of    purCtUMM  i       "I     Iii-iii    milt-. 

i  Lted  in  Ro     i    •  handler,  IS  <  an.  8.  C.  127,  holding  that  bank  caahing 
partner  will  be  protected  where  it  had  no  notice  "i  Intention  <>i  partm 
apply  fundi  and  nothing  was  shown  that  would  pul  it  upon  Inq 
Rights  in  propert)    received   from  agent. 

i  ,1.  ,i  in  i  adj  \.  South  Omaha  Nat.  Bank,  16  NeJ 
thai  pnx  le  of  live  b)  commission  merchant  deposited  in  bank 

oannol  be  used  by  ban!  ovei  draft  "i  commiaaion  merchant. 

t  Sited  in  Keener  i  fi  om  third  pel  son  prop 

ertj  received  fi  om  i 

i  i  .  i: .  i  .  U6,   i  >N  ES  i    Gl  iRDON,  L   B    I   kpp   Ca  • 

i.  37  L  T.  N.  fi    177,  28  We  I  on  of  the  I 

.,i    kppcal    re]  irted  in  L   R.  l  Ch    Div.  137,  47  I    J    B  inl  r.  N.  8.  1 
Suspicion  .i-  notice  i<»  holder  "i   n<    otlable  paper. 

Cited  wi  Am. I  v.  Aylesworth,  ■    vV 

iniiii.  holding  that   knowledge  of  bus]  I   evi 

dence  of  bad  faith  on  part  ol  put  iker,  by  fraud, 

to    take    thai    quest  on    to    jury;    Killebrown    v.    Hayward, 
\    I     i  ..  holding  neither  know  led  as  to 

genuinem  u  ol   tit  le,   n<  or  taken  to 

gether   %\  i  1 1   defeat    hold  '>>■    wh<        I  aount    to 

want  of  (  I N  troil    Nat  556,  116 

\:n.   si.    Rep.    319,    108  K     w  .    1092,    hi  I  hieh   woul  I 

sufficient  to  arouse  the  suspicion  of  ai  j   prudent  man  is  not  i 

preclude  good  faith  in  a  put  ak  v.  Hanson,  •':•':  Minn. 

in.  63    \'v    R  p.  5,  -l   N.  W  .  s4'.»,  hoi  .        •  ith  uncan 

indorsements  to  his  indorsee  for  collection  on  ac  ount   i 
lilies;  National  Bank  v.  Young,  41   \.  J.  Eq.  631,  7  At  1.  488,  holding  mere  i 
of  tarts,  which  would  put  a  prudent  person  upon  inquiry, 
peach   the  title  of  the   holder  ot  n    foF  value  1 

turity;  Young  v.   MacNider,  Rap.  Jud    Qv  I  C.  8.  208  who 

took  matured  negotiablee  from  ■  representative  to  -•••up       -        -   ■ 
not  protected;   Young  v.  afacNider,  25  Can.  B.  C.  272    (dissenting  opinion),  on 
duty  of  inquiring  as  to  authority  of  agent  to  pledge  paper;  Martbinaon  v. 
ti  rson,  20  Ont.  Rep.  720,  holding  that  one  having  notice  of  prior  mortgage,  when 
he  took  his  own  mortgage,  was  no  reason  for  depriving  him  of  status  of  subse- 
quent mortgagee  in  good  faith,  under  Btatute. 

Citd  in  note  in  4  Eng.  Rul.  Cas.  434,  on  notice  of  fraud  in  issuance  of  accom- 
modation paper  by  insolvent  persons. 

Cited  in  Hollingsworth  Contr.  3.12.  on  notice  of  fraud  to  bona  fide  of  holder  of 
negotiable  instrument:    1  Thomas  Keg.  2d  ed.  182,  on  gro>s  Degligenee  as  evidence 
of   bad   faith. 
—  Notice  from  inadequacy  of  price  or  excei — Iveness  of  discount. 

Cited  in  Farber  v.  National  Forge  &  Iron  Co.  140  Ind.  54.  39  N.  E.  249,  holding 
the  courts  do  not  inquire  into  the  adequacy  of  a  bona  fide  consideration:  Millard 
v.  Barton.  13  R.  I.  601,  43  Am.  Rep.  51,  holding' one  is  not  protected  as  a  bona 
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bolder  where  he  purchased  a  note  for  a  sum  so  much  below  its  face  value  as 
to  have  made  a  reasonable  man  Btispicious  that  something  was  wrong. 

<  it«'d  in  note  in  -'*  1..H.A.  i  N.s.     .",7::.  380,  on  amount  of  discounl  a<  sufficient 
to  put  purchaser  of  negotiable  paper  on  inquiry. 

■    1  in  Joyce  Defences  Com.   Pap.  -J  1 4 .  on  effect  on  bona  Sdes  of  purchasing 

, I  ;.ij>.  r  at  under-i alue. 

The  •  nt  of  Appeal  was  cited  in  Morton  v.  New  Orleans  &   x 

ling  one  is  not  protected  as  a  bona  fide  holder  where  he 

pure    -  Bum  so  much  1>'*K< ■•-  ralue  as  would  have  made  a 

lething  was  wrong. 

—  Burden  ol  prool   where  evidence  "i   fraud  Is  shown. 

.     Biladeau,  9  Qui    ■  •■  1.    R  -*>s.  <ni  shifting  of  presumption 
when  fr.itnl  in  the  note  is  proved;  Tatam  \.  Haalar,  L.  R  23  Qi  B.  Div.  -".i"'.  58 

L.  J.  Q.  B.  N.  s.  432,  38  Week.  Rep.  109,  holding  where  - of  fraud 

lm<  I  the  onus  i-  upon  holder  to  •    gave  value  and 

tiiat  he  ha.l  no  notice  <>i  the  fraud. 

w  .   if  •   institutes  •- 1   1  mil. 

924,  on  what  constitutes  L:«»»d  faith. 

BM1  I  11  \    1  NION  BANK,  15  L  J.  Q.  B    N    B    '  19,    13  1.    1    N    H 

ming  the  decision  of  the 
in  44  L  •'    Q    B    N    B    117,  I..  R.  LO  Q    B 

1  n  iic.u  in  paj   it  through  specified  agency. 

Nat  Bank  i     1  Bank,  118  N.  I     783,  32  L.R-a 

712,  '  stipulate  1  <>n  face 

it  win  nol  ipecifled  agenc]    may  !»■ 

.  ch<  ck  by  prnliil.it. 
701,  ..[i  . :':  n  on  check  t<>  paj 

• 
1  11  !••  in  note  purchased  1  nun  Ihlel 

•    Bank  w.  Snow.  187  Mass.  159,  72  N.  E.  959,  hold 
bag  that  undi  1  r  in  dm-  cur-.-  of  note  payable  t"  bearer  '.111  acquire 

iote  from  on    a ii<>  has  -!•  ten  it 
Protection  "i   bunker  paying  check  on  forged  Indorsement. 

ted  in  note  in  3  1  •"  of  banker  paying  crossed 

•  nt. 

IE.B.I      WO,  NATIONAL  BANK  v.  BILKE,  60  L  J.  Q-  B.  N    B.   L99,  63  L. 

1     N.  8    787,  (  L891 1  1  Q  B  ■'■  eek.  Rep.  361. 

1   Bde  holders  ol  bllla  or  not)  -. 

1  Ited  in  note  in  1  E.  R  <  329,  <>n  who  are  bona  fi.de  holders  of  hills  or  notes. 

t  i;  HEYLYN    •     ^DAMSON,  J  Burr.  669,  -1  Ld.  Kenyon,  379. 

Buffldencj  <>\   notice  ">r  dishonor  and  protest. 

ted  in  Peter  i    Beverly,  10  P  IL.  ed.  522,  on  the  sufficiency  of  notice 

of  protest  and  nonpaj  □ 

_  1  allure  in  notify  prior  endorser  <>r  drawer. 
Cited  in  Henrj  v   Si  tte  Bank,  3  fnd.  216,  holding  an  indorser  of  a  note  who  had 
•   of  nonpayment  of,  was  nol   relieved  from  liability  because  of 
a  failure  to  give  a  prior  indorser  such  notice. 
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Necesaltj  <>i  notice  <>i  nonpayment  being  given  Indoreer  "i  bill  "i   noti 

l    ted  hi  Bonk  ol  <  lolumbia  v,  French,  l  I 
holding  ;ui  indoi  iei   foi  I  modal  Ion  of  t 

i,,    trid   notice  unless  be  baa  actuallj   sustained  damage  bj 

I    in    ^    I  of    hold.  | 

paj  in'  hi 

Llabllltj  of  Indorser  ol  nnj  aid  bill  ••>   »»••»- 

(  ited  in  i ■" -!•  r  v    r 
held  liable  t  hereon  on  pi  op<  r  nol 
(l  pa]  in.  nt  .1 

i  to  recovei   fi  om  an  indoi 
thereon  ami  made  no  ■■;  pli<  at  ion  to  the  in  I 
due    1 1    ight  \    I  ii"  i  on,  2  V  II.  150,  on  di  man  I 
to  hold   in.!.. i  -.  i    h.i'1.    .ii   hii   i  -ii  i  ■ 
Hay,  217,  ""  «  ti\  the  Ii 

null'. 

Demand  ol  pay  men  I  .i~  iiec*o»Hur)  <<>  ii\  llablllt)  "i  .ii  .■••  i      ind  litdoi 
of  bill. 

Cited  in  Parka  v.  Ingram,  22  N    II 
in.  nt   1 1  ..in  at . .  ptoi  t<>  hold  di 

t  hereon  ;  Munroe  I  r  ol  bill  a 

h;is  beei  r  d<  fault 

in ti  - 1   use  due  to  demand  paj  mi  i  I 

,li  awei  .   La<  .i  •••  \    State,    kddi  ioi  ■'.  on  d<  n 

sarj    to  be  given  i 

Dean,  2    \.'.       i  that   ind 

present  note  for  payment  al  time  .t  falls  due,  and  n 
nonpaj  ment. 
Effect  of  Indorscnicnl  « > i   lull  <>r  note  .i-  new   contract 

( Sited  in   Bowt  n  il  Bank,  58  I II.  App.    \'< 

of  a  bill  i 

the  acceptor  in  favor  of  the  payee;  ll 

Howard  \.  Central   Bank,  S  <  ^nk  v.  Ii 

1  in   Iowa.   115,  93  V  W  .  7";   Mid. 11. ton  \.  • 
Rep.  617,  31  Atl.  -4i>.".;  M.-rritt  \. 
opinion  |  :   Aymar  \.  Sheldon,  12 

LO  Ohio,  180;  Dun!  »p  \.  Haj  i  is,  5  Call     \  ■      16  .   First   I 
94  i  al.   141.  29   Pac.  B66, — on  an  indorsemi  y  the  ind' 

upon  the  maker  oi  a  note  to  pay  th<>  mount  thereof  to  the  ind<  man 

v.  Brittin,  17  X.  J.  L.   101;   Cox  v.  A  la.  158, — on  the  indorsement  of  a 

hill  or  note  as  constituting  a  new  contract;  Dunlop  v.  Silver,  1  Cranch.  App. 
Hall  v.  Capital  Bank,  71  (la.  71">. — on  the  effect  of  the  indorsement  of  a  note  on 
the  relationship  of  the  parties  thereto;  Kllis  v.  Brown.  6  Barb.  2i 
opinion  i  ;  Stuckert  v.  Anderson,  .'>  Whart.  110;  Mead  v.  Small,  2  Me.  207,  11  Am. 
Pee.  62, — on  the  indorsement  of  a  promissory  note  as  creating  in  legal  effect  an 
accepted  bill  of  exchange;  De  Hass  v.  Dibert,  30  L.K.A.  180,  17  C.  C.  A  '  28 
U.  S.  App.  559,  70  Fed.  227;   Leidy  v.  Tammany.  9  I;  Veazie  v.  W 

t>  Gray.  90, — on  the  liability  created  by  the  indorsement  of  a  promissory  note; 
Jarvis  v.   McMain,   10   X.   C.    (3   Hawks)    10,  o;i   a   note  before   indor- 
bearing  no   resemblance   to   a   bill   of  exchange;    I'arker   v.   Kenned;- 
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(dissenting  opinion),  on  the  effect  of  an  indorsement  on  a  bond:  Astox  v.   Bonn. 
Stuart,  K.  B.  (Quebec)  69,  on  indorsement  as  a  new  bill. 
Instruments  equivalent  ii>  a  i  ill  «>r  exchange. 
Cited  in  Carter  v.  Burley,  9  N.  II.  558,  on  right  to  treat  indorsement  of  promis- 
note  as  bill  of  exchange,  in  action  by  ind  tinst  indorser;   Podge  v. 

•  •.  3  Ohio  St.  229,  holding  that  indorsement  of  promissory  aote  is  subjoit  ol 
ry  und'T  Crimes   Act,  which  mentions  bills  of  exchange,  etc.,  but  not  such 
indor 

1).  Tevii  \.  Young,  1  Met.     Ky.     197,  71  Am.  Dec  474.  where  an 

t  the  name  of  the  drawer  was  not  effective 
i  bill  of  exi 

<  hrder  <>:  llabllltj  <>i  Indorsers. 

Disf  1  in  (ju\:  71  Am    Dec.  204,  where  indorser 

of  t> 

i it  \  "i  ; mmodatlon  drawer  <>r  acceptor  <>i  ;i  note  or  bill. 

(  ited  in  White  \.  11,.;  i42,  holding  th( 

COUld   li"t    Bet    Uj'   tnat    holder   knew   lie 

when  be  received  the  bill  and  tu.it  a  new  lull 

mi  part  payment;   Hell  \.  Ottawa  Trust  A   Deposit  ('".  28 

Ont.  i  tm  r  join  in  a  promissory   aote  of  the 

:  mi. inly  liable  : 
Drawee  of  bill 

i   Bay,  243,  holding  that  drawee  of  bill  of  excha 

HI  i:s   Ml  I.  Lit  K  v.  LUCHHEEl  III  \l>  RADAKISSEK, 

:  mo  lin<  --  >'f  i'ii  -.hi  m>  hi  i  <  >r  payment  "i  bill  or  note. 

H. ink.  i  I  ad    \  ] ■ ; '.  ."'7  I,  :;  1  V  E.  368,  hold 
older  of  I'll  I •■  on  demand   i-  bound  to  pul   it   into 

rd  a  t,.  d  ptance  <>r 

t  Bank  v.  I  v      D       173,  holding  that 

draft  '    must   I"  payment   within   r<  le  time 

it  \.  Smith,  r.  B2,  holding  that  drawei 

i-  not  d  '  dels]   of  holder  to  make 

has    MiflVred    loss    thereby; 
Banque  du  Peuple  i    I  »■    icourt,  Rap.  Jud.  <  thai 

made  within  a  reasonable  time  in  order  to  render  an 

ted   in  Joj  I  r,    "ii    necessity    for    presentment    or 

I  paper  within  tble  time. 

\  ol  presentment  and  notice  <>t  dishonor. 

ok  of  Montreal,  1  Can.  Exch.  154,  on  notice  of  dishonor  as  not 
ender  drawer  of  ■  check  or  other  bill  liable  thereon. 

;    OIBB  r.  MATHER,  8  Bing.  214,  2  Cromp.  >\  J.  254,  l   L.  J.  Exch 
Moore  a  B.  387,  -  I  yrw.  L89,  34  Rev.  Rep 
i •  i    present ment  <>r  btll  or  note. 

mi  \    I'.. ilt/'  II.  1   I1. i    338,  Lfl  Am    Dei    346,  on  that  pro- 
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.,n(  in.  lit  of  bill  or  Mi.tr  be  made  at  the  particular  place  designated 
ment  for  payment , 

Disapproved  in  Bank  of  Opper  Canada  »  bolding 

i,v  reason  "i  decision!  "'  I  anadian  eourta  pr<  lentmenl  of  a  note  I  i  payment 
need  not  be  made  at  a  particular  place  when  the  note  does  not  pr< 
n.it  paj  able  elsew  h<  i  • 

i  E.  I:,  c  177,  PHILIPS  i     ^STLING,  LI  Revised  Rep   547,   ! 
Right  of  guarantor  <>r  bill  or  note  i<>  notice  "i   nonpaymenl 

i  ited  in  Reynolds  v.  Dough    .  i  !  Pel    197,  9  L.  ed.  1 171 :  Knight  v.  Dunsmore, 
L2  Iowa.  35,     bolding  thi  guarantoi  ol  a  |  ■■ 

of  nonpaymenl  where  the  maker  ia  In  olvent;    ralbot  e.  Gay,  18  Pii 
v.  Ricks,  L4  N.  C.  (3  Dei    I  ford  Bank  \.  Haynes,  S  Pit  I  I    im 

Dec  334,     bolding  guarantoi  of  a  promissory  note  La  not  liabl 
mil  ice  is  gh  «-ii  «.i  aonpaj  ment  bj  til 

Savage,  I  Stoi  I         ;  v.  Dudley,  26  v  B   249,  59  An 

Dec.  341,     holding   it   unnecec  arj    to  give   not  i    opayment 

where  at  time  the  principal  d<  b€bi    was  insolvent .  I  oote  \ 
Fed.  Cas.   No.   1,909  j    Lewia  \.   Brewster,  2  McLean,  21, 
bolding  a  guarantor  ia  entitled  t..  notice  of  dishonor  of  notes  he  had  guarant 
Goldie  v.  Maxwell,  I   L7.  C.  Q    B    125,  bolding  notice  of  dishonor  must  !>•■  averred 
as  against  the  guarantor  of  s  bill;   Louisville  Mfg.  <  ".  v.  Welch,  l<>  B 
13  I-.  ed.  497;   Read  v.  Curtis,  7   Me.  L86,  22  Am.  Dec.  184;   McDougal  v.  CaW-f. 
34  X.  11.  534;  Douglass  v.  Howland,  24  Wend  85;  <  raft  r.  [sham,  13  <  onn.  28,— 
on  when  s  guarantor  ia  entitled  to  notice  of  nonpayment;   Rht 
157,   ii   I.,  ed.  338;  Simons  v.  Steele,  36  V  II  ok  v.  Sinclair, 

no  X.  II.  100,  19  Am.  Rep.  307;  Taylor  v.  M'Cune,  n   Pa,  WO;  Gi 
9  Serg.  >v    R.  198,  U   Am.  Dec  699;   Welch  \.  Walsh,  177   Mass 
782,  83  Am.  St.  Rep.  302,  59  N    I 

note  to  notice  of  nonpayment;  Woollej  v.  £  3  N.  J.  L  262,  1} 

il!>.  holding  that  necessity  of  presentment  and  demand  in  order  t.»  bold  .- 
extends  only  to  commercial  paper. 

Cited    in    note   in   20   1,.1!..\.   261,   on    n<  if   default    to  bind 

guarantor. 

Cited  in  Brandt  Suretyship,  3d  ed.  447.  aa  to  when  notice  of* default  in  payment 
by  principal  need  not  be  given  guarantor  of  overdue  debt,  lea 
instrument  by  separate  contra,  t 

Distinguished   in   Donley   v.   Camp,  22   Ala.   659,   58   Am.    Dec.   -74.   holding  a 
guarantor  of  a  promissory  note  assigning  and  guarantying  "for  value  r. 
not  entitled  to  notice  of  nonpayment;    Woolley  v.  Sergeant,  8  N.  J.  L.  202.   14 
Am.   Dec.  410,  holding  the  guarantor  of  an  instrument   in  etT-  <  t    not  negotiable 
was  not  entitled  to  notice  of  nonpayment:   Trask  v.    Duval.   4   Wash.   C.   I 
Fed.  Cas.  No.  14.144.  where  the  guarantor  had  not  placed  himself  in  the  shoes 
of  the  principal  debtor  by  the  form  of  his  guaranty;   Le  Mesurier  v.  Sherwood, 
7  U.  C.  Q.  B.  530,  holding  notice  of  the  nonpayment  of  drafts  was  unn. 
the  guarantor  of  to  save  acceptor  from  loss:  Wilson  v.  Brown,  6  Ont.  App.  Rep. 
87,  holding  persons  making  a  joint  and  several  promissory  note  with  another  as 
sureties,  could  not  set  up  the  defense'  of  want  of  notic*  of  nonpayment. 
Secondary  nature  of  liability  on  contract  of  guaranty. 

Cited  in  Kirkpatrick  v.  White.  20  Pa.  176,  holding  to  recover  from  the  bail  of 
a  defaulting  constable  the  plaintiff  must  show  the  exercise  of  reasonable  dilligence 
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to  recover  from  the  principal  by  legal  process;  Dwight  v.  Williams,  4  McLean, 

-    No.  4,^ IS,  holding  any  and  every  course    necessary    to    reach    the 

property  of  the  obligor  was  a  condition  precedent  to  the  liability  of  the  guarantor 

of  a  bond  and  mortgage;   Lane  v.  Levillian,  4  Ark.  76,  37  Am.  Dee.  709,  consider- 

the  nature  of  a  guarantor's  liability. 
Necessity  <>i   notice  <>!'  acceptance  <»r  guaranty. 

.1  in  Powers  \.  Bumcratz,  U  Ohio  St.  273,  on  necessity  of  notice  of  accept- 
ance of  guaranty. 

Distinguished  in   Wilcox   \.   Draper,   12  Neb.   138,   11   Am.   Rep.  7»i:!,   10  N.  W. 
holding  a  direct  pi  guaranty  requires  no  notice  «>i  acceptance. 

Liabilitj   <>i  guarantor  or  suretj    how   discharged. 
Cited  in  Townsend  \.  Riddle,  _'   \     II     148,  holding  a  delaj   t..  collect  the  debt 
principal   until  tin-   remedy   of   the   Buret}    i-   1"-;    does   not   exon 
surety;    Watrisa   v.   Pierce,   •".-'    \.    II.   560,   holding  on   a    bond   for  the 

securing  of  a  loan,  where  without  their  kno  ■ --  amount  than  that  agreed 

loaned  ami  different  securities  given;   Wright  \.  Johnson,  8  Wend.  512,  hold 
ing  a  guarantoi   wa  ged  where  a  guaranty   for  advanced  t..  be  made  was 

given  bj   the  debtor  t"  a  creditor  Tor  a  debt  then  due;  Thompson  \     McLean,   17 
U.C.I  ">.  holding  Buret  ,.  ;  .ii'  of  united  counties  was  not   Liable  for 

him  as  sheriff  of  on.'  of  th  fter    the    union    had    been    dissolved; 

M.William-  \.   Mason,  8  Duer,  276;    Hohn  \.  Shideler,   l«;i   Ind.  242,  72   N.   I 
on  acts  ol  creditor  discharging  Burety;  McPherson  \.  Dickson,  8  I  .  (     (j 
I!.  29,  on  defi  use  of  collusion  betw<  i  and  principal  t"  defraud  Bur<  tj 

Cited  in    I    Hi, in. ii    Suretyship,  ■;■)  ed.   833,  on   what    '.ill   release  suretj    from 
liability 
Necessltj  <>i  presentment  ami  demand. 

ted  in  Gillespie  \.  Hannah  an,  »  M'Cord,  1..  503;    Barrett  \     May,  -  Bail,  l^ 
lj  Baahford  i  Ohio  St.  263,     on  necessity  that  presentment  and  demand 

aade  in  order  to  charge  a  guarantor  or  indorser. 

in  note  in  i  I     I;   i     182,  on  what  aonpresentment  for  payment. 

—  win  it  maker  or  drawee  Is  absent  or  i resident. 

Cited  in  Poster  \.  Julien,  J4  V  V  28,  s"  Am.  Dec.  320,  holding  th.'  indorser 
"f  a  note  f  !•  ii  i  •  r  .if  which  has  left  the  -tat.  maj  be  charged  without  a  demand 
.■r  presentment  ;.t  hi-  la  si  place  of  residence  in  b1 

Cited  in  '  rawford  S'eg  Inst  I.  3d  ed.  101,  on  what  constitutes  a  sufficient 
presentment  ol  paper. 

—  wnere  executed  i>\   resident  agent. 

«  ited  in  Luning  \ .  W  1    410,  LP  lolding  presentment  and  .!■ 

man.!  was  imt  required  t . ■  be  mad.-  of  a  nonresident  maker  of  a  note  in  order  to 
where  presentment   \\m<  mad.-  to  joint   maker  "ho  Bigned  for  non- 
resident  maker  undei  b  ittorney. 

t  l     i:    i      183,  WALTON   e.  VI A SC ALL,  2  Dowl.  &  L.  U0,  M  L  J.  Exch.  N    - 
54,  13  Mees.  8   W 

hi  of  guarantor  or  suretj   to  notice  <>i  demand  and  nonpayment. 
Cited  in  Keglej  v.  Jennings,  n  I  la.  203,  103  Am.  St.  Rep.  L42,  32  So.  B73,  hold- 
ing in  a  Bui!   upon  ..  guaranty   of  the  prompt  payment  of  a  promissory    note  al 
maturity  a  demand  and  notice  of  dishonor  need  not    be    alleged;     PleasantvilL 

Mot.  Loan  .     Bldg.  Soc    v.  M 70  N.  J.  1..  306,  57  Atl.  1034,  holding  the  abso- 

•'■•   payment  of  .i  non  negotiable  pn  note  is  not  entitled 
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to  ootice  "i  nonpayment;  Wil  on  v    Brown,  8  Onl     Ipp    Rep.  B7,  boldii 
joining  mi  tin-  making  "i  ;i  promissory  not*  m  luretli  t  entitled 

rant  ol  ""'  i<  <   ol  nonpa;  C  C.  P 

hold! 

nol  entitled  to  notice  ol  nonpayment;  Vinal  \    Kichardaon,  13  AIL 
Banl        I  Bull  r.  B  I  VI    127;   '•'■ 

v.  Walsh,  17.    ' 

..i  o(  ;i  pi  om  I  and  nonpaj  nv  n( 

i   in   note  in   •'l|   L  R  \  bind 

guarantor. 

> 1 1 1 1 1 •- 1 1 1   hi   a   in 1 1  hi    note. 
Cited  in  McH  dI  ment 

■ 
.  tin-  matui  .t >  "i  t 
■  hi  mi  ni  for  p  ij  mi  ■ 
i.i\:n     iii  ii.  w  obligation  or  secnrlt]   .i-  »u   pcndlti     ttic  linn    ol   payment 
ni  iin-  debt. 
I  ited  in  Bank  ol  (  >hio  N  all<  p 
American  Bui  ton  I  lole  Ovei 
Thompson  \  .  \\  ilson,  1  I     «     «     P 
93  I.     mi  the  ; 

axis!  ■  nd :  Shaw   \ .  1  Church,  39  Pa 

on  the  taking  of  a  ni  s»o1  ial  i  i  ight 

tu  bui  debl  nut il  -hi  i  due. 

Distinguished  in  Brengle  <  M.  141,  17    in 

taking  of  a  mi  paj  mi  nl 

the  remedy  on  the  note. 
—  Dlscha  rge  of  -  urel  l< 

ed  in  Andrews  \.  Marrett,  68  Me.  639,  bold  i  of  bob 

overdue  note  in  accepting 
note  payable  al  ■  future  dal  I  the  d<-i  | 

charged  the  surety  "ii  the  original  Ward,  -  Patton  A  II. 

504,  holding  an  executed  agreement  between  ;t 

for  forbearance  tu  buc  in  consideration  of  I  •         minm 

discharges  the  Burel 
Bill  or  note  where  payable. 

Cited  in  Gage  <r.  McSweeney,  74  \t    :;7o.  62  Aii    969,  holding  the  maker  of  a 
promissory  note  which  does  nol  Bpecify  the  place  of  payment  need  not  go  into 
another  Btate  to  make  s  tender  of  payment. 
i>eht  as  consideration  lor  Mil  or  note. 
Cited  in  Brooklyn  City  &  N.  R  taonal  Bank.  102  U.  S.  14,  26  L.  ed.  61 

dissenting  opinion  |,  on  negotiable  paper  transferred  by  indorsement  as  collateral 
security  for  a  pre-existing  i  in  I  ■ 
Right  of  party  hound  to  p;i\  io  wait  for  demand. 

Cited  in  Benjamin  Sales,  5th  ed.  760,  on  ri^rht  of  party  bound  to  pay  to  wait  for 
demand. 

I   E.   R,  i  .  190,  i  HAI'MAN  v.  KK AM  .  3  Ad.  i  EL  193,  4  L.  J.  K.  B.  N.  fi      - 

4  Nov.  &  M.  607. 
Notice  of  dishonor  by  others  than  holder  of  bill. 

Cited  in   Brailsford  v.  Williams,  15  Md.   150,  74   Am.  1  holding  in   an 
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ii  by  an  indoi  -  -:  the  drawer  ol  a  bill  o\  •  of  the  dis 

in >m >r  of  the  bill  from  tbe  acceptor  ie  :   to  bind  the  drawer;   Kremer  v. 

notice  of  dis- 
a  oote  m"..  a  to  an  accommodation  Lndorser  for  a  firm  by 

tirm  :  the  bolder;  Brown  v.  Ralsto  i  River  Bank 

•    -on  it  in>t  being  essential  that  notice  "i"  dishonor  be  made 
1  ill  or  note;  Cosgrave  v.  Boyle,  5  Ont.  App.  Rep.  168  (dissent- 
notice  of  dishonor  given 

<  i t « -•  1  in  I  _.  In^t .  L.  .".ii  id.  116,  aa  to  who  must  give  notice  of  dis- 

I    BERRIDGE  *.  II  i/.'.i  i;  M.l>.  38  L.  J.  Q.  B. 

•.'17. 
n<  <■  required  In  gtvln     notice  of  dishonor  t<>  proper  plate. 

!  i.  ill  X.  11.  352,  bolding  on  I 
i  note  in  attemptii 
;   i         App.   Rep.   759,  on  the 
•  Hi  the  residence  <»f  a  part] 

lonor  nailed 

'J!.  11  \.  E.  86  I,  ■ 

if    in 
■  1  by  the  person  i  n1  itled 

I]   \\.   V   11. 

i:. m.i.i  i 

! 

mi  in  in  edenl  debt. 

:  ,,i  note  or  bill  i  *ptor's  hands. 

intiff 

Ml      pi  '  ;l      ,lut- 

;   paid  l'\  m  of 

iritj  -I  '  n  bolding 

,„■;,..  Am.   Rep.  294,  holding 

i  bill  of  •  ',:l  l'"ir  holder, 

maturity. 

in  16  I..K  A.  781,  on  n  of  bill  '  as  payment. 

■  i;i:  \.  LI  ECH,  i  l  Ud.  451,  23  Ri  ( ised  Rep.  34  I. 

Notice  to  8 Ive  Indorse  re. 

Holland  v.  I  arm  r,  LO  <  holding  the  -  sudinj 

I      R    I 
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and  Dotice  "i  dishonor  bj   bank  which  note  waa  made  payable  to  banl    undina 
it  f<T  collection  waa  not  sufficient  to  chargi   the  indorse) 

Time  within  \> it i« -ii  notice  <>f  dishonor  must   in-  given   bj   subsequent   m- 
dorsers  i<»  bind  prior  ones. 

Cited  in  Carter  v.  Burley,  9  N.  B    556     Farmei    ■    Eland,  16  M(     I  Iding 

fact  that  indorser  receivea  notice  of  dishonoi   carliei    than  required  do* 
large  1 1  *  ■  -  time  in  which  notice  maj  i"-  given  t.>  subsequent  indorser;  Rowland  \. 
Adrian,  30  \.  J.  L.  41,  holding  a  part}   lending  ■  notice  of  dishonor  must  mail  it 
•  ii  the  nexl  daj   aftei   receiving  it  although  the  partj   from  whom  he  n 
has  nol  taken  all  the  t ime  allowed  him. 
Ui^in  in  charge  prior  or  subsequent  Indorsers. 

Cited   ni   Bogg     \     Branch    Bank,    i"    M.t    970,  holding  I  of  a 

lull  whose  liability  has  nol   been  fixed  bj   the  holder  cannot  bj   noi  -  dis- 

honor  charge  •  >   subsequent    indorser   whose  liability  has  been  discharged  by  Um 
[aches  of  the  holder;   rarratl  \.  Wilmot,  ti  V  B.  353,  on  inability  of  in 
I »;i \  lull  after  dishonor  and  thereby  revive  liability  of  prior  indorser  who  ws 
nabrj    notified. 

Cited  in  notes  in  i  I  ng    Rul   (  as.  50  notice  of 

by  aubsequi  ni   indorsi  i  .    i  Eng.  Rul.  I 
lack  of  ii"t  ice  of  dishonor. 

I  E.  K.  C.  526,  PI   M  "«  K  v.  li  RSSELL,  UC.B    N    B.  728,  10  Jur.  - 

32  L  J.  I  .  P.  N.  S.  266,  8  L.  T. 
Collateral  securltj  becoming  satisfaction  <>i  the  debt. 

Cited  in  Whittemore  \.  Hamilton,  51  Conn.  153,  holding  on  the  release  by  a 
person  of  the  collateral  Becuritj  held  by  him  i<'i  .<  '•   would  spply  tb<- 

value  thereof  as  a   protanto   paymenl    upon   the  debt. 

—  Commercial  paper  allowed  to  become  discharged  for  warn  of  present- 
ment and  notice. 

Cited  in  Mauney  v.  I  oit,  BO  N.  <  JO,  holding  the  failm 

the  holder  of  a  draft  given   in  settlement  of  an  antecedent  debt  to  present  it 

when   due  operated    as   u   .-at  i-l'.ut  ion    of    the   debt;    Hart    v.    McDougall,    25    N     v 

;!8,  holding  same  where  plaintiffs  failed  to  present  the  draft  given  as  collateral 
security  within  the  proper  time;  McKay  v.  CNeil,  22  N.  S.  348,  holding  the 
collection  of  debt  mighl  be  restrained  where  collateral  security  was  taken  for  it 
and  the  value  of  thai  security   was  ilt  of  the  holder  of  it; 

Beer  v.  McLeod,  22   N.   S  olding  plaintiffs  who  had  taken  a  druft  from 

defendant  in  settlement  of  a  claim  could  not  recover  on  the  debt  whore  they 
failed  to  present  it  for  payment  at  the  proper  time;   '  .  Mercantile  Bank, 

L.  R.  3  C.  P.  Div.  60,  holding  same  where  the  drafts  given  as  collateral  security 
were  canceled;  Commercial  Bank  v.  Page,  13  X.  B.  320;  Brett  v.  Lovett,  s  N. 
S.  472;  Anderson  v.  Archibald,  9  N.  S.  88;  Ray  v.  McConnell,  18  Ont.  Rep.  409; 
Brooklyn  City  &  X.  R.  Co.  v.  National  Bank,  10-2  D.  S.  14.  20  L.  ed.  61.— 
on  failure  to  enforce  collateral  security  held  for  a  debt  is  operating  as  a  satis- 
faction of  the  debt. 

Cited  in  notes  in  10  L.R.A .(NJ3 .<  540,  on  effect  of  laches  of  recipient  of 
note  of  third  person,  in  presenting  it  for  payment;  6S  L.R.A.  485,  on  effect  of 
failure  of  holder  to  make  demand  or  give  notice  of  dishonor  of  paper  held  as 
collateral  or  conditional  payment;  4  Eng.  Rul.  Cas.  504,  on  necessity  of  notice  of 
dishonor  or  waiver  thereof. 
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d   Benjamin.   Sales,   5th  cd.  785,  789,  on  duty  of  seller  where  bill   is 
given  as  collateral  Becurity,  ti>  give  notice  of  dishonor  to  buyer. 

Disapproved  in  Coleman  \.  Lewis,  183   Mass.    185,  68  1..K.A.  482,  97  Am.  St. 
Rep.    !">'»,   87    X.    E.  G03,   holding  a  failure  to  enforce  notes  held  as  collateral 
Becurity  for  a  debt  did  not  operate  as  a  payment  of  the  debt. 
I  .1,,  t   of  failure  i<>  enforce  collateral  security  lield  for  a  debt. 

Cited   in    Hazard   \.    Wells,   2    Abb.   N.   C.   444;    Scott   v.    First   Nat.   Bank,  5 
Ind.  Terr.  ...Ik.\.   188,  82  S.  W.  751,— holding  a  hank  to  whom  a  debtor 

us  a  note  as  collateral  security  for  a  debt  is  liable  to  pledgeor  for  value 
thereof  where  it  fails  to  enforce  the  collection  of  the  note  when  due;  Sawyer-Mas- 
i    Weder,  6  1>.  L.  EL  305,  holding  that  creditor  holding  notes  as  collateral 
Becurity  is  liable  to  debtor  for  amount  of  notes  barred  bj   statute  which  might 
have  been  collected  with  due  diligi 

Realisation   on   collateral   sceurit>    a^   satisfaction   of  the  debt. 

iper  '. .   hfolsone    Hank,  26  Can.  S.  I     611,  on  the  receipt   of  the 
of  a  collateral  security   bj  creditor  as  a  payment  of  the  debt. 

I  I     Ik  C.  680,  MAi  DONALD  r.  WHITFIELD,  L  EL  6  App.  Cue,  733,  52  L.  J 

P.  C.   N.  S    7".  46    L    1.   N.   ^     146,  32   Week.    Et  p.   730. 
Liability  inter  bc  "i  parties  i<>  note. 

w.   Etacon,   138  App.   Div.  208,   123   V  ST.  Bupp.    103,  holding 
that,   under  n<  inatrumenl    law,   prima   facie   presumption  of   successive 

Liability  disappears  on  proof  that  indorsers  agreed  to  be  jointly  liable-.  Canadian 
Ban!  mi,  :;i  <>nt.  Hep.   llii,  holding  thai   person   who  put   bia  name  on 

note  before  it   was  endorsed  by  p.ivee  was  not   liable  on  note  to  payee 
is  ei  mrety  or  otherwise;    Bell  w.  Ottawa  Trust   i    Deposit   Co.  28  Ont. 

hep.  510,  on  p  -  tion,  rights,  and  liabilities  of  maker-  of  notes  Inter  se;  Lachance 
r.  Du\al,  hap.  Jud.  Qu«  7    -    I      11      holding  thai   indorser  of  note  to  his 

order  who  has  holder  by  paying  it,  cannol  obtain   reimbursement  from 

prior  indorsers,  bui 

•  d  iu  Crawford  Meg.  Insl  1.  3d  ed  93,  on  order  in  which  endorsers  are 
liable. 

—  Accommodation  parties  aa  securities. 

•  .1  in  Kellogg  i  Lopez,  1  \~>  <  al.  i!'7,  78  Pae.  1056,  bolding  parties  to  note 
were  •  of  an  ass  ciation,  and  as  sue:,  entitled  to  contribution  from  each 
other,  where  note  was  made  and  indorsed  for  accommodation  of  the  association; 
Weeks  v.  Parsons,  17"  •  N.  E.  157,  holding  where  there  was  un- 
derstanding  between  directors  thai  they  should  indorse  notes  for  benefil  oi 

ami  that  indorsements  were  to  be  joint,  indorsers  were  co-sureties  be 

a   themselves;    fcfcBae  \.   Lionais,   Flap.  dud.  Quebec,    16  C.  8.  262,  bolding 

parties    for   accommodation    of   other    pari  maki    an    agreement   to   be 

jointly  and  equally  bound,  but  whoev<  such  an  agreement  must  prove  it. 

rner,  7  Ont.  L.  Hep.  684,  bolding  one  accomi Lation  indorser  who- 

paid    note   might    recover   one   half   the   amount    from    another    accommodation 
indoi 

Cited   in   note    in   28    1.  Ik  \.  (N.S.)    104.J.  on   rights   inter    se   of   accommodatioi 
part  iea  to  eon  mi  i  cia  1  paper. 
Contribution  among  sureties. 

ted  in  Wolmershausen  ».  Gulliek  [1893]  2  I  i.    514,  62  L    J.  Ch.  N.  8,  77::. 


i    i      .■    i  .   .,  ioj  nil    II   i' 

3  R6] .  '•!".  88  L.  1 

on  , 1 ..I,!  of  sui  1 1 ibut  >■  n  when  he  has  not  p 

Parol  ei  Idence  *<>  rarj  note. 

i    i., i  in  ii,  I,,,  i  v    Poii  >'  i    Rap.  Jud    i 
i.~i  i  in.  mi  %   i  il(   i"    •■•■■  thai  i 

i  M.  ,i  in  note  ni  i  parol  >■■  i   bill  ot 

I'xclia  • 

—  i ..  show  true  relation  of  partlet  to  negotiable  Inatrunv 

it   x     Ha 

lll.'ll! 

proved    bj    parol   oi    evidence 

Vlanitoba    I..    I  facta 

■ 

i  ri.it t<>  each  •>:  I 

indoi  Bersj   Small   v.   II. ml.  i  Bon,  J7  <  ml     App.   H 
.l.ii. .-  i"  -  i, iv,    liability 
\,,i  tiih, Li  \    i.:m  rence   7  Mont.  I 
ionshTp  ol 

Distinguished  in  Polhemua  r.  Prudei  Ml 

holding  « Inn  then 
for  benefii  of  another,  theii 
«  bicli  bj   papei  upon  «  bich  I 

<  on  tract  <>t  guarantj  <>i  oommi  retal  paper  within  statute  <»i 

i  ited  in  Miller  \ 
nut  bound  unleas  bis  contrai  t   is  in 

Distinguished  in   Re  Boutin,   R 
tending  t.>  prove  p 
m>t  to  lead  t<>  |n'i'v 

i  E    i:    C.  552,  i  OOK  v.  LIS  '■   J. 

i     P.  N.  s.   121,  7   L    I.  \.  S.  712,   11  W. 
Right  i<>  payment  made  upon  i  -  thereto 

or  Interested  therein. 

Cited  in  Madison  Square  Bank  \.  I'  Am 

St.  Rep.  751,  ':  taker 

or  acceptor  for  himself  and  as  trustee  for  ind<  ed  in- 

terest;  Att\.  Gen.  v.  Supreme  Council,  A.  1..  II.  -J  147. 

holding  that  rule  that  BurrendeT  i  >le  instrument 

not  apply  to  surrender  of  common  law  y  money  upon  certain  < 

Canadian  Rank  v.  Ross  nting  opinion),  on  right  of  a 

of  holder  of  1  >i  1 1  against  acceptor  ties  ■ 

Bishop,  L.  R.  15  Ch.  Div.  100,  50  L.  J.  Ch.  \.  S.   L8,  43  L.  T.  N.  S 
Rep.   "144.   on  right  of  one  who  voluntarily   pay.*  or   becomes   liable  upon  bill  to 
recover  from  person  primarily  liable. 

(.ited  in  note  in  4  Eng.  Rul.  Cas.  522,  on  discharge  of  all  other  ;  'rem 

liability  by  possession  of  one  acceptor  at  maturity. 

—  As  between  real  and  accommodation  parties. 

Cited  in  Roche  v.  Kempt.  33  U.  C.  Q.  B.  387,  on  right  of  accommodation  maker 
to  benefit  of  payment  made  by  payee  and  indors 
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Q.  B.  177,  on  right  of  bank,  paid  by  plaintiff,  to  proceed  in  insolvency  as  holder 
t   of  plaintiff;   Dill  v.  Wheatley,   •"•  1    V   S.   .">Jt;,  holding  that 
r  of  draft  for  accommodation  of  third  person  is  liable  where  he  refua 
it  third  draft  in  renewal  of  second  draft  which  was  given  in  payment  of  first 
•  holder  furnished  money  to  retire  first  drafts;  1"\  parte  Swan,  I..  K.  6  Eq. 
It;  Week.  Rep.  560,  4  Eng.  RuL  (  as.  375,  holding  broad 
a   that    i :  dishonor  can   under  no  circumstances 

than  drawer  would  have,  is  not  maintain 
Voluntary    ii  itlon   bj   person  not  obligor. 

Cited  in  d  v.  Elliott,  !•'■  -lums  A  S.  -11,  holding  part)  maj   reli    -■   causi 

ttion  Bowing  from  another;   Bogart  \ 
rtson,  11   <»nt.   L   R  of  one  compelled  to  pay  note  where 

he  ha  He  Rowe  |  L90 |]  2  E.  ] 

L.  J.  K.  B.  N.  S.  594,  52  i,  91  L.  1  to  whether  creditoi 

voluntary   payment   of  stranger  in  connection  with 
ion. 
•  in  l'::  l.i:  A.   122,  on  effect  of  payment  of  deb!   bj   volunteer  or 

i   BenjsJ  i    paj  ment    bj 

»1   I  ii  AMERICAN  CO.  l.    l:    7  Ch    Div.  637,  )7 

I..  .1 

■    ol   note 

<  ,;  Kul.  t  .i  ■       -  in.  urred  bj  die 

honour  of  hill  or  ft 

I  E.  R.  (  !  REND,  I  ITAL  I  IN  IN<  [AL  CORP.   I     R 

7  II  •.  of  the  I. oid  Chancellor, 

in  4  ■.  1..  I:    7  Ch    I  12,  -'"  Week.  Rep. 

i  ..i   snret]    bj    <■  ol  creditor   with   principal   flebl 

nhardt,   114  N    I  lolding  Buretj  dia 

d  within  period  of  limitation.    Allison   \.   Mi 
of  i tgage  securing  debt   upon 

I       KIM  h.    Di\  |      .1 

Ch.   '  L    l.  V  Rep.  7io.  holding  mere  provision 

-  not  equivalent  to  reservation  of  rights  against  sureties 
■ 

I     ■  ol  -met  v  bj  altera!  ion  of  con!  •  i  I 

nd  principal, 
•:  1   Brandt,  Suretyship,  3d  ed.  7i<».  as  to  when  Buret]    is  discharged  by 
tent  <«f  interest  in  ad* an 

■  ie  Lord  Chancelloi  I   in  Guild  v.   Butler,   L22   Mass 

'  78,  holdin  nkrupt  does  not,  i>>  consenting  to 

n  for  composition,  under  statute,  n  son  liable  as  suretj  foi   same 

ST.  211,  29  Am.  Rep.  130,  holding  mori  mnol 

deal  with  grantee  of  •  ■  uitj   of  redemption,  to  prejudice  of  mi  righl  ol 

w  ithout  disi  ba  rging  mortga 
—  I  \ 

ted  in  Re  I Iwin,  ■">  Kill.  140,  Fed.  Cat    No.  5,549,  holding  that  accommoda 

lion  '  •     holder  with  notice,  principal  debtor,  and 


.i    i      i;    (     .,;.,j        HOT!       0  i    ll    1:1   1.1  10  CA8I  I  "> 

u here  holder,  with  knot  •  -  ad 

ditional   i >  irho   ll    pi  ln<  > 

i   in  Steams,  Suretyship,   If  is  •  good 

|i  ration    I  rid   tiim-  I 

■ 

where  agree- 
■  ii <  ii t   iru  madi 

I  Ii,-  •  k   v. 

'  tO    Ifttol 

.\t.-| 

Rep.  .'  16,  -'M  i  ■ 

—  Controlllni    effect  ol  knowtodg*    of  ecteml  relation  "i  d 

-I  hi  \     Or    nrl-  iii.i  I  I  \      I   i  i  .  i.   .  i-.i  I     .i  ml        ii  i  •  I  >  . 
I    ll-  'I    III    Olllld    I       mil 

' 
.ill.  I 

I    in  ..ii   Mm     I 

it    Rep    i  ...   -  holdii  ■   i  ale  I 
applies  th  did  not  I 

\  t  ii  ii  i  ....    \      it  N. 

i  mi..    t<>    pi  in.  i|>ul  I  weea 

debtoi 

i:.  p   . 

of   pi  ind    -hi.  ; . 

opinion  I .  on  dutj  i 

learning  thai  nil  ■  ii  their  relatiot 

thai  after  know 

it  ii  ut  debtors,  the  creditor,  without 

in-  to  it,  ii"  lia\  ing  kno\ 

equitable  righl  - 

■    I..  .1     I  I,.   N.   S 

..I   hit.  t  \    belonging  1  and 

another  debtor,  ii  in  fact  a 
Buretyahi] 
J.  (  l.    \    -    39 

Kul.  ■  holding  a/hen    two  debtor* 

i  rad   and  one  of  Miem 
surety,  dealing  with  one  who  -  principal 

Cited  in  1   Brandt,  Suretyship, 
ship  at  time  of  doii 

The  decision  of  Lord  Cbaneelloi 
Rep.  ating  opinion),  on  giving  tin- 

of  creditor'a  knowh  in  what  I  irs  at 

time  of  contra  t;  S  r.  Redman,  I..  R.  1  Q.  P..  I 

24  Week.  Rep.  1069,  holding  it  i-  not  material  that  knowledge  on  part  of  creditor 
that  suretj  was  such  from  the  beginning,  was  not  acquired  till  after  surety  had 
become  liable  to  creditor. 
Order  of  liabilitj  on  bill  or  note). 

The  decision  of  Lord  Chancellor  waa  cited  in  lansoa  v.  Paxton,  23  U.  C.  C.  P. 
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•  ion),  on  effect  of  position  in  which  j •  i\ r t i « -- -  are  upon  bill  or 

i:  i-  upon  negotiable  Instrument 

\.  K.  2\4,  holding  that  in  equity 
true  rflat  red    into;    Ontario 

Bank  I    joint   a:  1   liability 

Mil  \v  \ii  -  BANK,  L.  i: 
r.  N.  S    :■"•.  29  Week    K.  | 
• 
in. i  whom  be  has  paid. 

10  i  int.  .;.   in  equity  nf  indi 

paid;    Molsons    Tank   \ 
holding  holder  of  note 
■ 

II  or  note 

\  |  p,  l:.  p 

—  i ; 

■ 

•  -iiii.il  in 

entitled   I 

1 
.   ■ 

ere  indoi     r  had 

paid    ' 
-•hi.  i  \  -I 

1 

••■r. 

•  -  i w  n  to  <  1 1  as  between  themselves 

i .  I  a\  lor,  _'  i  I  Int. 

■ 

i-  in 

-  time  to 

-n,,  i  ,  .,i  -  ii i .  i  ,  i. .  held  for  debt* 

l  \    I     :;i  l.  holding 


■1  I  N"l 

I 

\ 

L.  J.  Ch 

I 

Dh 

■ 
Furnished  by  p 

I 
Ifl  I.    I     \ 
i  i.;'  .!•   letter  "i  «  ■  •  . i •  t    for  bills  pursuant   thereto 

(  it  d  iu 

: 

in, In  le  tn  in  ' 

\    \\  Inter,  \    '  that  Id 

by  i  in.  tit  which  | 

document. 

d  in  note  in   i   I     ft  I 

•   an. I  pay  !,.!!•.  drawn  on  it 
I  in  Roman  v.  I >•   La 
to!   full  compliance  « ith,  i 
holder  of  it,  was 

refused;  Union  Bank  «  rould  not 

• 

Assignment  of  chose  ol    action    frw    from   antecedent   eqnJl 

v.mii  \.  J  -  :>40),  holding 

chose  in  action  may  be  -  abso- 

lute in   fa  f  choae  of 

action  in  equity;   Martin  \.  Bearman,  4.".  neraJ  rule 

is  t  ee  >>t"  <  hose  in  action  I 

original  parties  t.>  coi  I  0.  R.  Oo.  - 

holding  company   issuii  to  person 

as   bearer,  does  so  with   intent   thej    -ha!;  ■      rdinary  trans- 

ferable  instrument:  Quebec   Hank  v.  Taggart,  27  Ont.  1:  holding  ;-. 

ment  of  insurance  policy  unaffected  by  prior  equities  where  assignment  indorsed 
on    policy    clearly    showed    such    was    intention:     Harvey    v.    Bank    of    Han 
Cameron    Han.'    129,   on    assignment      f  chose  in  action  free  J 
equities  by  contract   showing  that   intent:    Re  Rumford  Oanal   Co.  L.   R,  _ 
Div.  85,  52  L.  ■  '.  I        \    -    ::  I,   19  1..  T.  N     -  holding  where  company  have 
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■ 

,1  conduct 

•  ••  he  lias 
37   l..  J.  rh.  \    S 

hich  maki  mente 

inal   pai  I 
.  •  ure  or  I 

•  -  in  con 

tf.  S.  374,  2] 
fnee  of  mere  bond  boun  !  t<> 
be  t"..k  i(  Natal  Invest 

S    - 
17 ), 

—  \      otlabl  i  l  'in. 

i      I 

r   distinct 

and 

own;    Mait land 

I      I 

draw  ing  <>!"  tli.' 

n  instruments  finally  i 

krjit  in  band 

Offer 
Cited  in 

1    A  i . . 

n  it  li 
•     W.S.) 

that 

. 
■ 

it  auction 
\].|>    Rep.   237,  ""   effect    of 

.it.il 

■ 

!■  and  tu  oept 
e  "\\ itbout  reserve" 
me  purchaser;   Boll 
•itr.    12,  "ii  "J"  D   !•  ' 
I  .,r  set-off. 

•,|  ,ii  li. i  '•    B.  451,  t.>  the  |>"int  that  do  right  of  set  of] 

absolute  •  lity  which  which  must,  tenni 

I 

Linat  bona  fide 
bolder  <-f  bOL 
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Estoppel. 

(   Ited    in    W.I  I'.:,  in!    v.    \\a!  '   that   person 

who  gives  anothei   authority  to  pun  I 

estopped  from  claii 

for  purchase  of  iuch  stock  trlthoul  notice. 

I  E.  R.  C.  022    ii  IM  w  v    hi  I  I-.    'Mil  11  M 

Vdmlssion  "i  genuineness  <>r  Indorse  m<  di  bj   soeeptamei    "i   bill 

(  ited  in   i      ■      a!    Bank  «     torthw 
•jsi),  .:     \    i     ,  19,  boldli  ■  t  bat   eren  if  di  111  or  ch< 

himself  or  his  ou  h  ordei    and  -it  oni  •■  Indoi 

drawi  i  ""• 

in-,  ..f  bis  Indorsement;  Ryan  \    :  '    !■    Rep. 

mi  .  ng  app  'I   ii   ni   ]_'  « »nt     R<  ■ 

where  di  ' 

Garland  v.  Js  omb,  L    I 

i  w  bether  pei  son  «  bill  irith  inl  ill  Indoi 

in. i  io  n  UJ...M  it  i 

Cited  in  notes  In  27  I •  B  \   fl  '<■'  on  d 
f    I      i:    <  :    • 

of  drawei  ture 

Cited  in  Joj  •  •■.  I N  i.  n  ea  I  !om 
bone  fide  indorses  for  value;  2  1  estoppel  I 

genuinem  as  of  signal  ure  to  i 

Distinguished  in  London  A  8.  W,  Bank  i    Wen!  rorth,  L.  R.  Die.  9G, 

m  i..  J.  Q,  B 

a.. epl  his  name  upon  bl  i 

which  drawing  in  blank  baa  been  written  I         oa  Bde  b 

for  value  withoul   notice,  if  i  .1  as 

drawer. 
Effect  of  Forged   Indorsement  of  bill. 

Cited  in  Smith  v.  Boyer,  u   Bow.  Pr.  258,  holdii  nt  cannot 

transfer  any   interesl    in  bill,  and   holder  ha«  it-mand  t: 

(  ited  in  note  In  10  L.B.a.i  N>.i  70,  on  i  paid 

on  forged  cheek  or  draft. 

Cited  in  Joyce,  I1  1  of  maker  or  dra" 

up  forgery  as  a  defense;    fdagee   Banl  -t  drawer  of   bank 

paying  up  check  on  a  forged  ent. 

Effect  of  drawing  i > ■  1 1  In  favor  <>t  fictitious  i  ny< 

Cited  in  rlohn  v.  Watkins,  ->'<   Kan 
draws   bill   to   fictitious   payeees   in     _  thai    they   are   fi  I  innot 

set   up  such   fact  as  to  bill  in  hands  i  le  holder 

Bank  of  England,  I*  R  22  Q.  B.  Div.  103,  53  I..  J.  Q,  B 
4l!>,  37  Week.  53  J.  1'.  504,  holding  distinction  must  be  draw; 

forged  signature  of  real  person  and  signature  of  fictitious  person  in  construing 
statute  allowing  bills  payable  to  fictitious  persons  to  !  • 
bearer:  Vagliano  v.  Bank  of  England,  L.  R.  :23  Q.  B.  Div.  243,  58  L  J.  Q.  B. 
357,  61  L.  T.  X.  S.  419,  37  Week.  Rep.  640,  53  J.  P.  564,  on  distinction  bet* 
use  of  name  of  one  person  as  both  payee  and  drawer  and  use  of  such  nam 
drawer  only. 
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Cited  in  note  in  39  L.R.A.  425,  on  use  of  fictitious  nam."  aa  affecting  validity  of 
ent. 

PHILLIPS  v.  IM  THURN,  ::.">  I..  .T.  C.  P.  N.  S.  220,  L.  R.  1  C.  P. 
!.     I     N.  8.   t"<i.  M  Week.  Rep.  653. 
i  i).,  i  <>f  naking  Mil  or  note  payable  to  fictitious  person. 
Cited  in  Lane  v.  Krekle,  22  [owa,  399,  holding  thai  fact  note  is  made  payahle 
i-  ii. i  del  •       t    in  hands  of  bona  fide  holder;    Kohn   \ 

Watk  bill. 

(  it..i  u:  Pap.  20,  on  liability   on  instrument   payable  t«> 

fietitioui  person. 

tished   in   Bartlett   v.  Tucker,   ln4    Mac  I     B    km.   Rep.  '240.   where 

•  tions  nam.-.  ><r  names  whose  ase  was  unauthori 
\rn-  National  Banl     W  (  12,(1  I ..i:  k.  626,  16   km.  St.  Rep   I 

•••ii.  holding  party  cannot  be  said  '  med  genuineness  of  indi 

iin-ii t  re  there  n  it  when  it  left  his  hands; 

a  v    Kir-;   '  !  L.R.A.  :  m.  St.  Rep.  863,  36 

s.  W.  :;s7.  bonding  drawee  bank  I  re  it  paid  upon  forged  indorsement  of 

n  a  Mil  of  w I  tine,  and 

!  Bank,  fi  <  ml 
|pp,  .tii  whom  plaintiffs  believed 

I.  Div.  2  13 

•  ■    !'.    \     -  r.  N.  8.  419,  37  Wee!      Rep.  640,  I  I  J     P    564 

dismissing  ap:  D  |    rsons  were  held  not  to 

-  within   n  tat ut.- 

i  wtoppel  "i    indoi   er  i«>  denj    ralidltj   of  Indorsed   Instrument. 

;  Todd  \    Liverpoi  '  nting 

tnd    hi*   clerk    "li<>   vi'.-m-il    warehouse 

rrain 
owner,  where  warehouseman   ind  eipts, 

linsl 
..i  maker 
■  ■r  drawee  I 

I   I.  in.  in  -    .t    <-<|iiita  i.i  <  i 

Cited  In  M   '  on  existence  of  equitable  estoppel  in 

of  fraud  or  intcnl  ion  to  i 

t   I     i:    .  kXENDALE  v.  BENNETT,  47  1      I    Q    B    N    -    624    I     R.  3 

i  kabllltj  for  ti.-!i_.  ii.  e  In  Issuing  or  handling  of  negotiable  Instruments. 

ted  In  0*Herron  v.  G  K)  L  R  \    198,  60   km    St.  Rep.  ill 

17  Jj  holding  that  in  in  leai  ing  of  Btock 

endorsed  with  her  signature  in  Lank   for  Bafe  keeping  i-  not    proximate  cau 

of  money  upon  them  to  cashier  who  feloniously  takes  them;  Linick  \    A 

[.p.  Di\.  \    v    Supp.  !'•:.  holding  thai  one  who 

mercial  paper,  with  place  of  payment  Maul 

till., I  hi  ii\   i  liable  to  innocent  bolder,  though  different  place  than 

Burrows  v.  Klunk,  7<»  MA   151,  :i  LJB  L  576,  l  i    km.  St. 

17    \tl    378,  holding  that   indorser  of  complete  note  who  delivers  it  t.> 

I   to  payee,   Is  not    liable  t<  fide  holder   for   incres  ed 

am,.  ■  •  P.    because   Bpai  i  s 
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|)i  ■ 

hold 

which   v. 

urn.. 

put 
third 

nj>   thai    ; 

51,  hoklii 
-il  it  bj  I 
(■in.  I    111  due  i 

I 
baa  1"  en  deliver*  d,  and 
bolder  for  value;  I 
that   pun 
fraudulently   - 

from  Mi"i  tgagi  •   m<  i  •  Ij   foi    ii 
Lng  thai  one  a  ho  takes  from  I 
than  thief  possi  --•  •! .   I 
:  '.">.  hold.ii 

•  :.t    to    Bell    or    ex  I     '1    in    ll  I 

though  they  were 

Ontario    Bank,    14   Ont.    Rep.   686,   holding 

demand  for  money,  in  absence  of  any 

very  from  hank  which  paid  money  •  with  whom  r> 

for  money  was  hit:  Swaialai  Ll  doctrine 

of  negligence  doc-   not   appl; 
Bank  v.  McKay,   15  Can.  > 
crime  will  not  bo  committed  and  to  act  in  accordance  I  I  i  in  handling  i 

paper  in  commercial  transa  -       ex  v.  B  rnea,  21  Manitol 

holding  that  person  is  m  I  a  check  payabli  named  <  t  Mich 

was  never  delivered,  but  was  stolen  from  desk;  Ray  v.  Wilson.  45  Can.  S.  C  401 
(affirming  "24  Ont.  L.  Rep.  122),  holding  that  note  signed  in  blank  and  placed  in 
custody  of  agent  to  be  used  for  special  purpose  only,  is  not  1  in  hands 

person  where  it  was  never  used  f<      -  special  pur: 

App.  Rep.  31  (affirming  4.-::  I".  C.  Q.  P..  599),  holding  that  one  who  indorsed  note 
for  accommodation  for  purj  a  similar  note,  and  d< 
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a  same  all  it;  Hubb 

t.  L.   Rep.  651,  holding  tment   in   form  of   aote,  but 

\\.i  ticular"  is  not  delivered  in  < 

■ 

■ 

ither 
■ 

82  L. 
■ 

W  luclcr   [  1902  ]    1    1 

i    holding  mere 
•    and  payable 
authoi  it  v 
• 

drawer  on   raised 
tlitv  on  bill  or  note  bj 

tnplete  instrument 

:.     on 
.  4th 
<-*\    I  nV  bilk  stolen 

■ 

17  On!     I 
n  l»v 

■ 
I    I 

M 

M 

0  I  »nt.  App.  Rep 

■ 

l 
- 

1 1 

■   I   rr.  1.    R<  5    V        ink  v. 
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•  s    \\ , ,  i.     i:,|,     ,|i,      on   doctrine    "i    cutoppcl   ami    it«   application      M 
i .,  i  man  H    1 7J.  holding  i  bat   ll  pi  • 

,UI,I  Intention  to  execute  II    though  hii  assent  out]   have  been  obta 
he  la  estopped   fi  om  denj  ing 
chaser  ■. 

i  [ted  ni  notea  In    11     R.  '■■i,i" '  '"  den] 

fide  bolder  on  commercial  papei   issued  in  blank  and  aubsequentl)   filled  up,   n 
i  Qa    KhI    i.i      LOO,  on  (  itoppi  I  bj  conduct 

I  E.  R.  C.  649,  CROWE  v.  CLAY,  9  Exch.  I 
150,  2   We<  k     ft  p    204,  rev< 
reported  in  8  Ex<  h    .' 
Maintenance  of  actl »n   loa(    note), 

i  ited  in  iludaon  r.  Wright,  204  Mo    112    103  v    W    B,  boldii 
law  no  action  cauld  be  maintained  upon  I  tkinaon  % 

Gould,  8  N.  8    182   (di  upon  ui 

i  iable  bill  not  undei   control  ol   plaint » i  r 
Payment  or  discharge  ol  debt   bj    gli liable   Instrument. 

Cited  hi  Johnson  \     kmai  illo,  -  -  . 

ol  m>i.'  for  antecedent   debl   a  ill  not   •    I 
parties;  Campbi  II  i .  Met  aakell,  "."  ' 
was  accepted  as  paj  mi  nt  foi 
required  to  give  note  that  effect .  <  omm<  rcial  Bi 
negotiable  instrument  n 
though  it  does  not  abaolutelj  extinguish  original  debt. 

i  ited  in  notes  in  SIS  LJB  \  .  \  v      10,  on 
Kul    Cas    »29,  on  liabll  •  ■  •    when  d 

*  ited   m    Benjamin   Sales,  5th  on   payment   by   bill   or   tote  aa 

u  tion  or  (  788 

..ii  effect  of  loss  of  bill  received  in  payment  Partn.  M 

183,  on  necessity  of  content  and  c<  tion  to  dia 

change  in  partnership. 
Liablllt]  of  debtor  upon  debt  evidenced  bj  outstanding  negottabb    Inatra- 

IIH'llt. 

Cited  in  Battle  v.  I  oit,  26  N.  k*.   104,  holding  that  whe  ^rtner  sold  in- 

terest to  others,  receiving  bills  of  exchange  to  which  aome  were  not  parti.-,  hia 
release  to  them  was       fense  tion  for  purchase  money  by  indorsee  of  bills: 

Waterous  Engine  Works  Co.  v.  Wilson,  11  Manitoba  L.  I  -      bolding  <: 

who  has  given  negotiable  bill  or  note  cannot  set  np  transfer  of  bill  or  net 
creditor  without  pleading  it:  Freeman  v.  Canadian  Guardian  Life  Ins.  Co.  17  Ont. 
L.  Rep.  296,  as  to  what  is  laches  of  creditor  Buch  as  will  satisfy  debt  for  which 
valid  note  or  bill  lias  been  delivered. 

Distinguished  in  Edwards  v.  Walters  [1896]  2  Ch.  157,  65  L.  J.  Ch.  N.  S.  557, 
74  1..  I".  N.  s.  396,  44  Week.  Rep.  547,  where  devisees  of  maker  held  note  and 
not    liable  to  be   sued   thereon   by   any  one  suit  was  against  them  and  maker's 
representatives;  Charles  v.  Blackwell,  L.  R.,2  C.  P.  Div.  151,  46  L.  J.  C.  P.  % 
36  L.  T.  N.  S.  195,  '2.">  Week.  Rep.  472.  where  cheque  was  payable  to  order. 


399  NOTES  ON    ENGLISH   Kl  LING  CASES  I   E.  EL  C 

654,  GERALOPULO  v   WIELER,  10  C.  B.  690,  15  Jur.  316,  20  L  .1    ( 
P    N .  fi    105. 
Parol  evidence  "i  contents  of  writing. 

<  ited  in  note  in  11  1-.  B.  C.  213,  "it  parol  evidence  as  to  contents  of  wrU 

iii-trunniit. 

4  I     EL  I     665,  .Nhi. KAN  v.  FLEMING,  1  Asp.  Mar.  L  Cas.  L60,  5  Sc.  Sess.  Cae 

3d.  Scries  893,  L  B   2  11    I  128,  25  U  T    N    -   317. 

Bill  ol  ladlnf  —  Conclusiveness  as  t<>  receipt  of  or  qnantltj  described. 

•  .1  in  American  Sugar  Etef.  Co.  v.  Haddock,  36  I     I     a    12,  93  Fed.  980 

M.i«i-i< ••  k  r.  American  Sugar  Etef.  (  o.  81  Fed.  166,— folding  a  vessel  is  not  liable 

for  s  in  tli<-  number  of  ba^'s  of  in  out  in  a  bill  of  lading  signed 

although  such  bill  ami  the  sugar  represented  bj   it.  have  passed  to 

mi  fraud  is  charged  and  it  is  conceded  thai  all  the 

ived  on  board  <>r  which  came  into  the  hands  of  tin-  master  was 

.  Pollard  i  -      rational  Bank  v.  I  hicago, 

B.  kl  •.»!.  11  \  *  m    -t    B<  p    566,   16  V  W.  342, 
holding  bill  <■:  ;  agent  ol      immon  carrier, 
with                                        named  in  it  for  transportation,  imposes  no  liability 

i   ralue;  M<  la.lv  \ 
251,  holding  bills  of  lading  signed  by  mastei 
prim  i  quantities  mentioned  in  them  had  been  received  on  I 

I       i       P  »..    il 

1         l  Duffryn  Steam  <  oal  <  '"  L.  Et  10 

C.  P    >6  ■    ML  -I    I     P 

ship  owi  ■   pped  by  the  master's  signs 

ture  to  t  he  bill  of  li  •  uallj 

put  ••• 

27   L  B  A.   172  of  <  wner  on  false  bill  <>f  lading 

•    oi  snd       ect  of  bill  ol 

Ir.  2d  ed.  18,  "n  bills  <>f  lad  t  ol 

0,  "ii   bills  of  ladi  Litiou, 

ol   I.    16,  on  statenu  nt  of  weight  and 

t.i    Bi lis 

it  i  t  \    in  bill  ol  hiding  "ii  burden  ol   proof; 

l'.>r:  of  qualifying  quulitien   in   hill   of  lading;    Porter 

J7  1.  on  stipulations  in  bill  of  lading  as  t->  lien  for  freight; 

nliability  on  unauthorized  issuan 
bill  of  1  agent  without  i  -.Is. 

—  n  i      litjr. 

Cited  ii  '■'    [rai  Ifd    l    J"  At!    807,  holding 

bills  <>i  lading  not  negotiable. 

<  Ited  m  Joj  :n    r.ijp  Sect  of  making  bill  of  lading  oe 

ile. 
D  v    Burrill,  17*»  U.  B    100    I  i  L  ed.  106,  21  Sup.  Ct. 

I  bills  of  lading  \\lm  were  not  the  persons  who  bad 
nally  authorised  th<  the  ship  were  not  bound  by  the  ju  o\  i 

Of    I  r    party. 

\ut iiwi-M  \  of  n  ii  Mils  (»r  lad 

mi  J  •   I..  B.  •     275    on  authority  I       of  ship. 


I  I. 
Cited  in  1  Hutch 

Conipcimatloii  i"i    •  mde*  ehartei    pai  1 1 

l 

Q.  B. 

where  the  liability 

I     \   1,1.11,    ,1.1      I  ,    ■    .    I ( .  I      i.l 

<  Lted  in  Kelli 

■ 
■ 
;  -u>i 
Cited  li 

nol 

ll^     In 

,1   mi  note  mi   1 1    I      i; 
ipt. 

:'.     1     C      P 

nbllltj   of  bill  ol    lad 

I  itcd  ni   Prii 

Of    v 

m>t   convej   t; 

i  l. 

..  .1.  i  .  T.   S 

Limitation  of  liability  of  marine  ca  theft,  neg 

and  the  like. 

Cited  in  Steinman  v. 
64  I.,   r.  N.  S.  I 

cause   in    bill    i  ty    in 

resp 

on  board  or  n 
emp]  ?4  I.    .7 

!..  T.  N.  S.  83J     - 
from  liability  from  -  from  liability  for  loss  can?' 

barratry;  Ndtara  v.  Henderson,  L.  R.  7  Q.  B.  225,  41  L.  J.  Q.  B.  \.  - 
I..  T.  N.  S.  i  12,  20  Week.  Rep.  442.  1  Asp.  Mar.  L.  Ca-.  278;   Trice  v.  Union  I 
erage  Co.  [1903]  1  K.  B.  750,  7:2  L.  J.  K.  R  X.  B  S.  42i 
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-    -  i". .in.  ra*.  155   (affirmed  in   [1904]  1  K.  I".. 
412,  73  !-.  J.  K    ;■  2  Week.  R  B9  L     l     V  S.  731,  20  Times 

L  R.  171  '  arrier  from  liabilil  j 

Trinder,  A.  a  i  ...  v.  Thames  &   M.  tns 
L.  J.  Q.  B  ff.  S.  48       :  I  Week 

-    ' 
ption  from  1  .i1  •■■'. it;  from  liability  for  negligence. 

■  rier  from  liability 
I   in  l.ill  of  lading;    24  E.  R.  C 

charter  party  or  bill  of  lading;   24 
R    I  due  t..  dangers  and   accidents  of  the 

to  liability   in  bill 
ia<lir  L50,  mi  conditions  under  which 

m  *  ha(  are  not  perils  of  the 

The  ited  in  Compania  de  Navigacion 

Rep.  12;   Layer] I  &   G.  W 

.|.   Ct  R 

•  ipulation  a  itli  ■  ship]  i 

I    perils  of  the 
•••I   \    Black  Diamond 
i l •  ow  ner  liable  .   1 1 

•  .-  opinion  I,  as  to  exempt  ion 

ink  v.  Nethei 
Dir.  11^  l.    l:    10  Q.  B.  Dii 
i.    i   ':    i     S  ■    \~i.    \l . 

:  7    i    P  lud<  -   loa 

i     i:    12    \].|.    •  :     .i 

I'roi,   V  s.  lit;.  ..:  i  207 

holding  foundei  is  within  exception 

t  he  ship  ow  ner 
i   in  the  ■  hip. 

—  Dnrden  <>i   i 

'1  In-  decision  mon    Plea  -  I    1    in    I  he  <  I  lends  1 1 

I.    I     \.  B.  34 1    7    Up 
Mar.  L  «  tiding  thai  aa  tin-  loas  apparently  fell 

_-  that  the  defei  ••  not  ent 

lay   upon   the   plaint  if! 

\ 

te  ta  18  ]     R,  (  liabilitj  for  negligence  i>f  person  underta) 

1  PL  Accidi  ■  foi  in-  of  deelai  a(  ion 

id.  •  ommon  I'l.  ted  in  Oppenheim  \    win;. 

I. i.,n  Hotel  Co   II'  I    '     P.  N.  8   231,  25  L.  T    N    -   03;  Dudley 

\    .i    I.    368,   i'.    \m.  Rep    781,     as  t..  definition  ol 

fork  i     R.  Co.  i     Lock* I.  17  Wall    357,  21   L.  ed,  ti'JT  •.  Ohio 

;  i:  |..  719     Lak<    Erie  i    W    R    Co    i 

167  fnd  '  ,\  i     i:    i  ..   20  Minn    12 

OIL  110,  18    Km    I  Maalin  \.  Baltimore  i  "    R.  Co.   14  V     Va    180 

•      R    I 


,    i.    R.  C.  880]        N01  Efi   ON    BN<   I  U  H    R1  LING 

\m    |;,.|,   7  is,     bolding  it   ii  the  failure  t"  bestow  the  car*  Bad  skill  which  th< 
situat  Ion  demand 
—  Degrees  ol  "•light,"  "ordinary,"  and  "groaa." 

Cited  in  Reinhard  Ag,  208,  on  degree  llgence  of  gratuitou 

bank  directors. 

1 1,,.  ,i,  ■  | -i. I  the  (  ""i  i  "i  I  ommon  Pleas  waw  cited  in  Gurney  i    Mi 

i.(     Q.  B.  325,  as  to  definition  ol  gligence;  Chi   igo  B    I    I   P    B    I 

Kamler,  216  111    526,  1  L.B.A.(N.S.)  874,  106  Am.  SI    Rep    187,  74  N    I     . 
\,m.  Cas.   12,  bolding  negligence  whether  it  be  termed  slight,  ordinary  or  g 
iM  i,ui  the  omission  ol  s  duty,  and  11  actionable  at  all  entails  but  one  m< 
liability  unless  the  negligence  was  willful  or  intentional;   Purple  i    Qnioi    P.  B 
,,    LB.A.  700,  51  <     I      \      '•!.  1 14   l''l.  123;   M  I     P    R.  Co.  l 

\mii-.  91   I     S.   189,  23  L.  ed.  37 1 .   Atchison  \.  Wills,  21   App    D 

v,  \\,   i,  m  r.  Teleg    I  ••    L35  M L,  34  L.B.A 

\\ .  904,     holding  there  is  no  distinction  between  neglignet 

Union  P.  R.  Co.  v.  Rollins,  5  Kan.  167;  Hand  i  ph.  i 

Supplj   »  "    l   La<  I..  Leg    News    351;    McPl  ■ 

M,,.  22,     as  i"  there  being  no  difference  between  neg 

Gill  \.  Middleton,  105  Mass    1 7 7 .  7  Am.  Rep   548;   Dudlej  v.  Camden  k  P.  F< 

i  \,    12  N.  J.  I-   25,  36    \ n i .  Rep.  •  item 

I     Teleg.  I  !o.  v.  Griswold,  ->~  Ohio  St.  301,   II   Am    Rep. 

State   \     Manchester    >'«    I      R    Co    52    S.    EL   528;    Charlotte 
I  ron  Seaboard  Airlint   R.  <  o.  138  N    <     382,  51  I  levelai 

C,  8  Q    R.  Co   i     I  lliott,  28  Ohio  to  the  poini  term 

is  merely   negligence  with   addition   ol    vituperative  epithet;   Carlisle   v.   Grand 
Trunk  R.  Co.  25  <»nt.  L.  Rep.  872,  1   ]>'"n.  L  R.  130,  to  the  )«>int  tliat  g 
ligence  is  Bame  thing  as  negligent    with  addition  of  vituperative  epil 
gerald  v.  Grand  Trunk  B    Co    1  Out.  App.  Bep.  601;  Gibl  Eullen,  L 

p.  (  .  317,  38  l..  J.  P.  C.  N.  8    25,  5  Mo  »re  P.  C.  N    -    134,  21   I.    I  I,  17 

Week.  Rep.   1 15,  3  Bug.  Rul.  Cas 

:;iti.  4S  L  J.  C.   P.   N    S     178,    n    L  T.  X.  8.   191      at   to  defln  tion  ol   g 
negligence. 
Liability  of  carrier  ol  goods. 

The  decision  ci  the  *  ourl  ol  *  ommon  PI  ited  in  Reed  v.  Western  O 

releg.  Co.  135  Mo.  661,  34  I. ,B  A    492,  58  Am.  St.  R<  I         •       >4,  holding 

that  stipulation    limiting    liability   of   telegraph   company   for   errors  and   mis- 
takes in  transmission  of  unrepeated  messages  is  nol  valid  bo  far  as  it  applies 
to  mistake  caused  bj  negligence  of  operators;  Courtney  v.  <  anadian  Development 
I  o.  s  B.  C.  53,  as  to  when  liable  when  accident  happens  through  act  i  E  God. 

Causa  Causans. 

The  decision  of  the  c  ourt  of  Common  Pleas  was  cited  in  The  City  of  Norwich, 
3  Ben.  575,  Fed.  Cas.  No.  2,760,  holding  in  an  action  against  a  carrier  who  un- 
dertook to  carry  goods  safely  it  is  shown  guilty  of  a  negligence  which  set  in 
motion  a  train  of  circumstances,  not  necessarily  but  naturally  leading  to  the  loss 
which  occurred,  the  carrier  is  liable;  Fenton  v.  J.  Thorley  &  Co.  [1S03]  A.  C. 
143,  72  L.  J.  K.  B.  X.  S.  7-7.  89  L.  T.  X.  S.  314,  52  Week.  Rep.  81,  19  Times 
L.  R.  t>S4.  as  to  it  being  regarded  in  certain  actions  for  tort. 

The  decision  of  the  Court  of  Common  Pleas  was  distinguished  in  Harkley  v. 
Provincial  Ins.  Co.  IS  Q.  C.  C.  P.  335,  holding  on  policy  of  marine  insurance 
that  damage  resulted  from  causes  other  than  perils  of  sea  would  not  take  case  out 
of  policy. 
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Burden  of  proof  in  admiralty. 

The  decision  of  the  Court  of  Common  Pleas  was  cited  in  Smitli  v.  The  Bronx, 
509,  holding  the  burden  of  proving  that  the  damages  t<>  be  recovered  were 
caused  by  the  wrongdoing  of  the  offending  vessel  remains  on  the  libellant,  and 
-  not  shift  during  the  trial;  but  the  introduction  of  evidence  may  give  rise  to 
a  presumption  of  fact,  and  thus  put  upon  a  party  the  burden  of  explaining  a 
situation  from  which,  in  the  absence  of  explanation  his  liability  would  be  pre- 
sume 

IJarrat  i  \  . 

Cit.'d  in  note  in  14   E.   EL  C.  .'i">."i.  on  what  constitutes  barratry. 

I  in  Porter  liills  of  L.  145,  on  what  constitutes  barratry. 
The  decision  of  the  Court  of  Common   Picas  was  cited   in   Atkinson  v.  Great 
Western   ins,  Co.   I  Daly,  1.  as  to  the  definition  of. 
Suppression  of  depositions. 

Cited  m  (  laverie  r.  Gory,  »  Terr.  !..  lop.  17<».  holding  deposition  taken  under 
oommission  without  authority  may  he  suppressed  without  any  application  to 
suppi 

lie-  decision  of  the  <  ourl  •<(  •  ommon  Pleas  was  cited  in   Cnompson  v.  Beguin, 

"it..:.;t  i..  Rep,  79j  rhompson,  26  1".  C.  Q    B.  588,     nolding  deposi 

tioni  t;d. in  under  commission  will  not  be  suppressed  at  trial  for  irregularities 

.ithoiit  authority;  Wright  \    Shattuck,   t  Tew    I..  R,  ::i7.  holding 

order  to  suppress  deposition  of  pi  •<_•   maj   ■  ■•    made  at  chambers  upon  suin- 

.  or  ti nt  directly. 

The  decision  of  ti     I  tnmon  Pleas  was  distinguished  in  Millville  Mut. 

\l.  a   I".  In-.  Co.  \.  DriscolL  11  Can.  8.  C.   is:   (allowing  appeal  from  23  X.  B. 

holding  the  failure  to  administer  tin-  mt<  ■  du  ■  t"  the  terms 

of  tie-  commission  i  ■>  1  obje<  tion  aud  i  ■  nd<  i  •  ■!  the  evidence  incapable 

■  •  'I. 

<  lonsi  rucl  ion  <>i  statutes. 

The  decision  of  the  Court  of  Common  Pl<  I  in  Hutchins  v.  Covert, 

.:■•  Ind.  App.  •"■v-'    7s  \    i     1061,  hoi. I  iinnth   passed  statutes  upon  the 

subject  matter  ma]   i»    looked  t"  a-  an  aid  in  the  interprctatii i  a  prioi 

ir    i:    C.  |  ■:.  -TI  I  I.  v    -I  \i  i;  LINE  8    -    CO    L    R.  :*  App   i  as    72,  :;  Asp 

.Mar.   I..  1  a-.  516,  37    I      T.    s 

Contract  limiting  iiai>iin\  off  carrier, 

<  it.-d  in  The  Silvia.  16  C.  < '.  A.  382,  35  0  S  \i|.  395,  68  Fed,  230;  The 
Silvia,  64  Fed.  601  •   under  art  of  «  ongress  of   1803,  Bhip  owner  ie 

not  liable  for  damage  resulting  from  omission  of  officers  to  close  iron  covers  over 
hts,   in   consequence  of  whicb   water   I,  .  and    in- 

jured ear  go;   Insurance  Co.  "!    N    A  r.   North  Gem  I  o    106   Fed.  !'7.'i. 

hoi  !  ng  if  taking  a  I  in  light*  ra  be  pai 

pulation  in  tin-  hill  of  lading  relieving  the  carrier  from   failure  to  provide 

:i  tit  lighter  is  prohibited  by  the  Barter  Act  declaring  it  unlawful  for  owner  of 

I  in  trai  sporting  merchandise   to  stipulate  against   liability   from 

loss  from  negligence  in  loading;   Stevens   v.   Navagazione  Generate  Italiana,  39 

holding  a  bill  of  lading  exempting  the  \  tssel  owners  from  liability  for 

"damage  d by  vermin"  do  onerate  them  from  responsibility  by  rats  re- 

.iii  their  negligence  in  omitting  to  fumigate  the  Bhip  before  loading; 
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The  Titania,  19  Fed.  L01,  holding  by  law  of  England  exemption  from  liability  in 
bill  of  lading  will  nol   relieve  carrier  from  liability  from  lo  -  caused  l>y  its-  i 
ligence  unless  exemption  be  specific;  The  Svend,  1   Fed,  .">!,  holding  m«  in 

bill  of  lading  against  breakage,  leakage  and  lias  perils  of  the  sea  do  not 

relieves  carrier  from  liability  where  iron  was  injured  by  salt  water 

owing  to   imp     ,  and   defective  construction   of   vt       I .    Compania  de 

Navigacion  v.  Brauer,  168  U.  S.  104,  42  L.  ed.  3  ip.  Ct.  Rep.  12,  holding 

tiption  from  liability  from  loss  bj  "perils  of  the  not  relieve  carrier 

from  liability  on  accounl  of  negligence;  The  Rover,  33  Fed.  515;  The  Caled 
13  Fed.  681;  The  Italia,  59  Fed.  617;  Glengoil  S.  S.  <  o.  v.  Pilkington,  28  Can 
S.  C.  L46, — holding  exemptions  from  liability  in  1*111  <>i  ipplied  on! 

loss  or  damage  resulting  from  acts  done  during  the  carriage  of  the  goods  and 
did  nof  cover  dams  d  bj  neglect  or  improper  storage  )>rior  to  commence 

ment  of  voyage. 

Cited  in  notes  In  A  Eng.  Rul.  ('as.  694,  on  exemption  of  carrier  from  liability 
for  negligence  by  exceptions  contained  in  !>ill  of  lading;  :ii  E.  R.  C.  .'''70,  on 
limitation  of  liability  in  charter  part]  or  bill  of  lading. 

Distinguished  in  Trainor  v.  Black  Diamond  S.  s.  (  .>.  it;  Can.  S.  C.  l.r>6,  con- 
struing a  bill  of  lading  as  exempting  carrier  from  liability  for  damages  caused  In 
improper  stoi  age. 

Disapproved  in  The  Brantford  i  ity,  ~u  Fed.  .';7-'i:  Liverpool  &  <i.  W.  Steam  Co. 
v.  Phenix  Ins.  Co.   L29  U.  S.  397,  32  L  ed  up.  I  t.  Rep.   169,-   holding  a 

common  carrier  by  sea  cannot,  J > y  anj  stipulation  with  a  Bhipp  .  exempt 

himself  from  all  responsibility  for  loss  or  damage  bj  perils  of  the  sea,  arising 
from  negligence  of  officers  or  crew. 
—  As  to  seaworthiness. 

Cited  in  The  Exe,  52  Fed.  155,  holding  exceptions  as  to  perils  of  Bea  do  not 
include  unseaworthiness;  The  Carib  Prince,  17o  l  .  s.  655,  \2  L.  ed.  1181,  IS 
Sup.  Ct.  Kep.  753,  holding  exceptions  in  bill  of  lading  of  damage  from  "latent 
defects  in  hull"  etc..  do  not  include  unseaworthiness  existing  at  inception  of 
voyage,  and  at  time  bill  of  lading  was  signed  and  resulting  from  a  latent  d 
in  a  rivet  in  a  water  tank;  Church  Cooperage  Co.  v.  Pinkney,  95  C.  C.  A. 
462,  170  Fed.  266,  holding  that  ship  which  is  fit  for  carrying  of  article  is  one 
which  will  carry  such  article  without  injury,  and  liability  of  shipowner  extends 
to  latent  injury. 

Distinguished  in  The  Rcgulus,  18  Fed.  3S0,  holding  exception  in  hill  of  lading 
against  loss  by  negligence  did  not  exempt  carrier  from  liability  from  loss 
occasioned  by  unseaworthiness  of  vessel:  Union  S.  S.  Co.  v.  Drysdale,  32  Can. 
S.  C.  379  (reversing  8  B.  C.  228),  holding  where  on  a  shipment  of  goods  by 
steamer  the  bill  of  lading  provided  that  all  claims  for  damage  to  or  loss  of 
the  same  must  be  presented  within  one  month  from  its  date  after  which  the 
same  would  be  completely  barred,  the  limitation  applied  to  a  claim  for  damages 
caused  by  unseaworthiness  of  steamer. 
Seaworthiness,   what  constitutes. 

Cited  in  The  Manitoba,  104  Fed.  145,  holding  under  facts  vessel  was  unsea- 
worthy;  The  British  King,  S9  Fed.  S72;  The  Silvia,  171  U.  S.  462,  43  L.  ed.  241. 
19  Sup.  Ct.  Rep.  7  (affirming  68  Fed.  330,  15  C.  C.  A.  362,  35  U.  S.  App.  395 
which  affirmed  04  Fed.  607), — holding  on  facts  the  vessel  was  unsea worthy; 
International  Nav.  Co.  v.  Farr  &  B.  Mfg.  Co.  181  U.  S.  21S,  45  L.  ed.  830,  21 
Sup.  Ct.  Rep.  591,  holding  question  whether  ship  is  reasonably  fit  to  carry  her 
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cargo   must   be   determined   upon    the   whole   circumstances   and   the    whole    evi- 
dence. 

Cited  in  1  Hutchinson,  Car.  3d  ed.  3S4,  on  unfastened  ports  as  rendering  vessel 

unseaworthy. 

—  Implied  warranty  of. 

Cited  in  Neilson  v.  Coal,  Cement  &  Supply  Co.  122  Fed.  617;   The  Caledonia, 
157  U.  S.  124,  39  L.  ed.  044,  15  Sup.  Ct.  Rep.  537;  The  Edwin  I.  Morrison,  153 
3.    199,  3S   L.   ed.   OSS,   14   Sup.   Ct.   Rep.   823,— holding   there  is   an   implied 
warranty   of  seaworthiness  of  ship. 

(  ited  in  notes  in  5  E.  R.  C.  272,  on  implied  contract  by  carrier  of  seaworthiness 
and  fitness  of  vessel:  5  E.  R.  C.  640,  on  implied  warranty  of  seaworthiness  by 
shipowner  entering  into  charter  party;  14  E.  R.  O.  66,  on  implied  warranty  of 
seaworthiness   of   vessel    inured. 

Cited  in  Hughes,  Adm.  57,  on  seaworthiness  as  implied  condition  of  marine 
insurance  on  vessel,  cargo  or  freight;  Hug  -  Ldm.  160,  on  implied  condition 
in  charter  party  of  seaworthiness  and  against  deviation. 

4  E.  R.  C.  717,  TATTERSALL  v.  NATIONAL  S.  S.  CO.  5  Asp.  Mar.  L.  Cas.  206. 

.      I..  J.  Q.  13.  -V  S.    ■:  _'.  50  L.  T.  X.  S.  299,  L.  R.  12  Q.  B.  Div.  297,  32  Week. 

Rep. 
Implied  warranty  of  fitness  and  seaworthiness. 

(it  !  in  Church  Cooperage  Co.  \.  Pinkney,  Hi:;  Fed.  <i~>3,  holding  that  under 
charter-party  in  which  it  was  stipulated  that  vessel  would  be  cleansed  as  much 
as  possible,  owner  was  not  liable  for  damage  to  cargo  by  odor  of  creosote,  where 
charter-party  recited  that  vessel  \\a-<  then  carrying  creosote;  The  Brantford  City, 
29  Fed.  .;:.;;  I  burch  Coopi  rage  Co.  v.  Pinkney,  95  C.  C.  A.  462,  1  To  Fed.  266  — 
holding  that  ship  is  impliedly  warranted  to  in-  lit  to  carry   merchandise  which 

.  52  I'll.  155;  The  Caledonia,  43  Fed.  681;  The 
Rover,  33  Fed.  515, — holding  that  stipulations  in  charter  party  that  vessel  is 
not  responsible  for  of  cargo  in  bad  condition,  or  from  damage  from  perils 

of  steam,  or  machinery,  do  not  absolve  owner  from  duty  of  providing  seaworthy 

I;  The  Italia.  59  Fed.  617,  holding  that  exceptions  in  hill  of  lading  did  not 

apply   to   damag ised    cargo    by    water   which   escaped    through    hole    in    lead 

piping  caused  by  rats;  The  Caledonia,  157  U.  S.  124;  39  L.  ed.  644,  15  Sup.  Ct. 
\li]>.  ■'•:;',  holding  that  exceptions  in  contract  of  carriage  limit  liability  but  not 
duty  of  owner,  and  do  not  in  absent  of  express  provisions  protect  owner  against 
consequences  of  furnishing  unseaworthy  vessel;  Union  S.  S.  Co.  v.  Drysdale,  32 
Can  S.  C.  379  (reversing  8  B.  C.  22S),  holding  that  stipulation  in  bill  of  lading 
that  claim  for  damage  must  be  presented  within  one  month,  applied  to  claim 
for    damage    caused    by    unseaworthiness    of    vessel;    Queensland    Nat.    Bank    v. 

uvular  &  0.  Steam  Nav.  Co.  [1898]  1  Q.  B.  567,  8  Asp.  .Mar.  L.  Cas.  338,  3 
Com.  Cas.  .".1,  67  L.  J.  Q.  B.  X.  S.  402.  7S  I..  1.  X.  S.  07,  14  Times  L.  R.  166,  46 
Week.  Rep.  :J24  •.  The  Maori  King  v.  Hughes  [1S05J  2  Q.  B.  550,  14  Reports, 
646,  73  L.  T.  X.  S.  141,  44  Week.  Rep.  2.  65  L.  J.  Q.  B.  N.  S.  168,— holding  there 
is  an   implied   warranty  of  seaworthil 

Cited  in  note  in  />  E.  R.  C.  272,  on  implied  contract  by  carrier  of  seaworthiness 
and   fitm  38  of  \  i — 1. 
Except  ion-  to  liability  in  bill  of  lading. 

Cited   in    1    Hutchinson,  Car.  3d  ed.  531,  on   liability  of  carrier  by  water   not- 
withstanding exceptions  in  bill  of  lading  if  loss  is  caused  by  negligence. 
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Liability  of  carrier  for  damage  before  coin ncement  <>r  rojra 

Cited   in   Whitman    v.   Western   < '<.hm t i.s   i;.   Co.    17    N.   B.  405,   holding  I 
carrier  waa  liable  for  damage  occurring  while  loading  machine  on  eai 
by  Bervanta  negligence  although  carria  eial  contrad    rel< 

carrier  from  damage!      ft  linoi    i     Black   Diamond  B.  B.  Co.   16  Can.  8.  C.   tM 
(dissenting  Opinion),   <  »    liability    of   shipowner   for   negligent   stowage   before 
commencement    of    voyage     under    stipulations     limiting     Liability;     Glengoil 
s.  s.  Co.  v.   Pilkington,  28  ''an.  8    0     146,  holding  thai   stipulation  in  lull  of 
lading  did  not  appl]   to  damage  caused  by  improper  towage  prior  to  commi 
in.  ni  of  voyage;  Spedding  \.  Grand  Trunk  R.  I  o.  Bap.  Jud  Quebec  »<»  C    v    463 
holding  that  liability    of   carrier,   under   statute,   begins  onlj    from   deliver; 
goods,  and  where  Clipper  puts  goods  in  car  ""  siding,  deliver]   • 
« hen  it  seals  ca i , 
Liability  of  carrier  of  live  stock. 

<  ited   in  note  in  28   LR.A.  (N.S.)    7  it.  on   liability    of  carrier  for  damage  tu 
li\e  st<nk  by  contagioue  disease  contracted  during  transit. 

Cited  in   1   Elliott,  Railr.  2d  ed.  ::n j    on  liability   of  carrier  <>f  live  stock  for 
negli  ■■■nee. 

i   E.  R.  C.  725,  TURNER  v.  LIVERPOOL  LXX  KB,  6  Exch.  543,  20  L    J.  Each. 

\.  s.  393. 
Bill  <>r  lading  as  Instrument  <>r  title  and  transfer. 

Cited  in  New  Haven  Wire  Co.  v.  Cases,  57  I  onn  352,  5  I .  I :  \  300,  18  Atl. 
266,  as  to  when  title  passes  bj  deliver)  of;  Bieskell  i  Farmers'  •'.  M.  Nat.  Hank. 
80  Pa.  L55,  33  Am.  Rep.  7).~>.  7  \\ .  NT.  (  .  249,  holding  bills  of  lading  are  symbols 
of  property,  and  when  properly  indorsed  operate  as  a  deliver]  of  the  pre: 
itself  investing  the  indorsers  with  a  constructive  custody,  which  serves  all  pur 
poses  of  an  actual  possession,  and  bo  continues  until  th<  1 1  id  and  com- 

plete  delivery   of   the   property,    under   and    pursuant    to   bill   of    lading,    to   person 

entitled  to  receive  same;    Royal  Canadian   Bank  v.  Miller,  •>   I  .  •  .  Q.   B.  593, 
as  to  how  transferred;  Kyle  \.  Lake  Huron  ft  B.  R.  Co.  16  U.  C.  C.  P.  76,  holding 
a  l>ill  of  lading  is  not  conclusive  proof  of  the  change  of  property,  it  is  a  qu< 
of  evidence  whether  such  an  operation  should  be  given  it. 

(  ited  in  note  in  23  E.Jt.  C.  381,  on  transfer  of  title  by  bill  of  lading. 

i  ited  in   Benjamin,  Sales,  ">th  ed.  385,  on  passing  of  title  to  goods  whore  bill 
of  lading  is  taken  to  order  of  fictitious  person;    Benjamin,  Sales.  r,th  ed.  391, 
on  passing  of  title  to  goods  where  bill  of  lading  is  taken  to  ord< 
buyer's  agent  only:   1   Mechem,  Sales,  651,  655,  on  bill  of  lading  to  seller's  order 
as  a   reservation  of  the  jus  disponendi  [preventing  passing, of  title. 
—  In  name  or  to  order  of  shipper. 

Cited  in  Suerard  \.  The  Loospring,  42  Fed.  S3?,-.  Dows  v.  National  Exch.  Bank 
91  U.  S.  618,  23  L.  ed.  214;  Farmers'  ft  M.  Bank  v.  Brown.  30  Jones  &  S.  522,— 
holding  bill  of  lading  taken  in  name  of  shipper  prima  facie  evidence  of  his 
intention  to  reserve  the  jus  disponendi:  Corby  v.  Williams,  7  Can.  S.  C.  47". 
holding  that  title  to  property  remained  in  consignor  and  assignee  of  bill  of  lading 
until  payment  of  draft  by  consignee,  where  bill  of  lading  was  in  shipper's  name; 
Falke  v.  Fletcher,  34  L.  J.  C.  P.  N.  S.  140.  IS  C.  B.  X.  S.  403.  11  Jur.  N.  P 
176,  13  Week.  Rep.  34ti.  as  to  merchant  shipping  goods  taking  hill  of  lading  in 
his  own  name;  The  Ferreri,  9  Fed.  468;  G-abarrow  v.  Kreeft,  L.  R.  10  Exeh. 
274,  44  L.  J.  Exch.  N.  S.  23S.  33  L.  T.  X.  8.  365,  24  Week.  Rep.  146,  3  Asp.  Mar. 
L.  Cas.  36, — holding  shipper  may  take  hill  of  lading  deliverahle  to  hin 
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Sale  by  transfer  of  bill  of  lading  with  draft  attached. 

Cited  in  Refining  &  Storage  Co.  v.  Miller,  7  Phila.  97,  25  Pliila.  Leg.  Int.  228: 
Greenwood  Grocery  Co.  v.  Canadian  County  Mill  &  Elevator  Co.  72  S.  C.  450. 
■1  L.R.A.(N.S.)  70.  110  Am.  St.  Rep.  627,  52  S.  E.  191,  5  Ann.  Cas.  261;  Vaughn 
v.  New  York,  N.  II.  &  H.  R.  Co.  27  R.  I.  235,  61  Atl.  695,— holding  where  property 
id  shipped  accompanied  by  draft  attached  to  bill  of  lading  the  title  does  not 
pass  until  payment  of  draft  and  delivery  of  bill  of  lading. 

Cited  in  Porter.  P.ill-  of  L.  '■'•'■>'.  on  consignee's  right  to  claim  possession  of 
goods  before  acceptance  of  draft   attached  to  Mil  of  lading. 

Distinguished  in  Shepherd  v.  Harrison.  L.  R.  4  Q.  B.  196,  38  L.  J.  Q.  B.  N.  S. 

20  I.    I    V  B.  24,  I.    R.  5  H.  L.  11G,  40  L.  J.  Q.  B.  N.  S.  148,  24  L.  T.  N.  S. 

857,  20  Week.  Rep.  1.  2:;  Eng.  RuL  Cas,  .'!40,  holding  the  intention  of  vendor  was 

that  property  in  the  goods  should  not  pass  to  plaintiff  until  he  had  accepted  bill 

of  exchange 

Transition  of  title  to  goods  sold   and    in   transit. 

CJited  in  Goasler  v.  Schepeler,  5  Daly,  176;  (lark  v.  Rose,  20  U.  C.  Q.  B.  168; 
("orby  v.  Williams,  7  Can.  S.  (  .  470,-  -holding  delivering  of  goods  contracted  for 
on  hoard  ship  when  bill  of  lading  is  taken  is  not  a  delivery  to  the  buyers  but 
to  the  captain  as  bailee  to  delivei  -  son  i ml i --:i t «»« 1  by  bill  of  lading:  Mason 

real  Western  R    I  o   31   I     I     Q.  B.  73  (dissenting  opinion),  as  to  when  title 
'•lirahita  v.  Imperial  Ottoman   Bank,  L.   R  ■>   Exch.   Div.   164,  47  L.  .' 
Each.  N.  s.  418,  38  L.  T    N.  B    597,  3    *sp    Mar.  I..  Cas.  591,  holding  under  cir 
cumstancea  there  was  an  appropriation  by  vendors  subject  to  payment 

of  the  pi 

Stoppage  m  transitu. 

Cited  in  .Hoover  \.  Tibbits,  13  Wis.  B0,  holding  the  vendor-'  right  of  stoppage 
m  transitu  continues  until  then  has  been  an  actual  or  constructive  delivery  of 
goods  to  vendee;  Berndtson  \  Strang,  I..  R  4  Eq.  181,  36  L.  J.  Ch.  V  S.  879 
n;  I.  1.  \  S.  583,  l".  Week.  Rep.  L168,  holding  although  the  bill  of  lading  was 
indorsed  by  vendor  in  blank,  and  handed  over  to  the  purchaser  in  exchange  for 
the  .<■  tepted  '<ill  of  exchange,  that  did  nol  complete  the  delivery  of  the  goods 
or  deprive  vendor  of  right  of  stoppage  in  transitu;  Childs  v.  Northern  R  Co 
25  CJ.  C    Q.  B    165;   Ex  parte  l  .  3.  577,  6  Asp.  Mar.  L.  Cas. 

I    liorrell,    146,     as  to  when    it   ej 
—  Goods  on  board  buyer's  ship. 

(':,.  -    irtevant   i     Orser,   - 1    \.    S    538,   B2    \m.    Dec.   321,   holding    that 

goodf  i  to  vendee  upon  his  own  vessel  to  be  transported  i>y  himself  was 

not  Bubject  to  stoppage  in  transitu. 

Cited  in  2  Mechem,  Sales,  1300,  1302,  on  ri^ht  of  stoppage  in  transitu  in  case 
of  shipmenl  on  vessel  owned  by  buyer. 

Distinguished  in  Wiley  v.  Smith.  1  <>nt.  App.  Rep.  179;  Schotsmans  v.  Lanca- 
shire |  \  R.  Co.  1  R.  2  Oh.  332,  36  I..  J.  Ch.  X.  S.  361,  16  L.  T.  \.  S.  189,  15 
Weel  17, — holding  delivery  on  board  purchaser's  ship  was  delivery  to  the 

purchase!  to  preclude   stoppage   in    transitu   before   the   delivery   of   tie- 

it   the  port  of  consignment. 
Sufficiency  or  deliver]  to  pass  title. 

Cited  in  Ward   v.   Taylor.  56  111.  494,  holding  that  g 1-  consigned  to  vendor 

in  care  of  vendee,  are  not  delivered  to  vendee  bo  as  to  pass  title;    Farmers'  i^ 

\l.   Nat.   Bank  v.  Atkinson,  74   N.  Y.  568,  holding  that   where  commercial  cor- 

n    order  of    principal,   make   purchase   of    property    ultimately   for 
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him,  but  on  their  own  credit,  they  may  retain  title  in  themselves  until  tin;, 
reimbursed;   Marl  in  \.  Hill,   12   Bi  holding  that  interest  acquired  under 

mortgage  oi  personalty,  valid  here,  will  Dot  be  divested  bj  proceedings  in  invitum 
in  another  Btate,  to  which   property   may   be  taken   for   temporary    purpo  i 
mortgagor;  Gowans  v.  >  onsolidated  Bank,  13  I  .  C.  Q.  B.  318,  holding  that  goods 
invoiced  to  and  paid  Eor  bj   plaintiff,  did  not  become  bis  property,  where  g 
were   stored    with    warehouseman    who   ^>i'   defendant    warehouse    receipts    for 

t  hem. 

Cited  in  note  in  22  L.R.A.  421,  124,  on  passing  of  title  to  property  by  delivery 
to  carrier  i">>r  transportal  ion   I  nee  or  va 

Cited  in  Benjamin,  Sales,  5th  ed.  883,  884,  on  right  of  seller  to  restrain 
of  delivery  ..ii  buyer's  vessel  bj   bill  oi  lading;   I   Mechem,  Sales,  810,  on  put 

of  goods  into  buyer's  conveyance  as  an  appropriati I  Bame;  1   Mechem,  E 

672,  us  to  when  title  passes  ti ods  which  are  to  be  delivered  f.  o.  1j. 

—  Effect  <>r  reservation  <>r  ri-iit  ol  disposal  <>r  goods. 

Cited  in  Benjamin,  Sale.,,  5th  ed.  382,  100,  on  effect  of  reservation  of  right 
of  disposal  on  passing  of  title  to  goods  Bold;  1  Mechem,  Sales,  660,  661,  <>n 
effect  on  passing  of  title  to  goods  of  seller's  reservation  of  the  jus  disponendi; 
Porter,  Bills  of  L.  368,  on  shipment  in  ven  I  a-  aot  conclusively  rcbut- 

ting   presumption   of   seller's   reserved   control. 

t  E.  K.  C.  746,  OGG  v.  SHI  I  I .;:.  3  Asp.  Mar.  L.  Cas.  77,  L.  R.  1  C.  P.  Div.  47, 
15  I..  J.  C.  P.  \.  S.  ii.  33  i..  I.  N.  s.  492,  2 1  Week.  Rep.  100,  reversing  the 
decision  of  the  Court  of  <  ommon  Pleas,  reported  in  32  I-.  T.  X.  S.  114,  23 
Week  Rep.  319,  it  U  J.  C.  1'.  N.  S.  161,  L.  It.  in  C.  1'.  159. 

Sales  —  when   tillt'   [>a~-<--. 

Cited  iii  .lone,  \.  Brewer,  7:'  Ala.  ~>ir>,  holding  under  a  contract  for  sale  and 
purchase  of  a  manufactured  article,  the  property  d  es  not  pass  to  the  purchaser 
by  his  order  to  the  manufacturer  and  its  acceptance,  there  must  be  the  selection 
and  appropriation  of  one  particular  article,  and  fact,  showing  an  intention  t<> 
pass  the  title  to  purchaser;  11.  P.aars  &  to.  v.  Mitchell,  S3  ('.  I  .  A.  166,  154 
Fed.  322;  Bernhart  v.  McCutcheon,  12  Manitoba  L.  Rep.  394,— holding  there  was 
sufficient  appropriation  of  goods  under  the  contract  to  pass  title;  Hatch  v. 
Standard  Oil  Co.  100  U.  S.  124,  2.".  L.  ed.  55  1 :  Gowans  v.  Consolidated  Bank, 
43  U.  C.  Q.  B.  31S, — as  to  what  i-  suffii  ient  appropriation  of  goods  to  pa- 
title;  Wilson  v.  Mason,  3S  U.  C.  Q.  B.  14,  as  to  when  title  passes;  Dows  v. 
National  Kxch.  Bank,  91  U.  S.  61S,  23  L.  ed.  214;  Wright  v.  Shattuck,  5  Terr. 
I..  Rep.  264, — holding  question  is  one  of  intention  to  lie  gal  d  from  all  the 
circumstances;  H.  Baars  &  Co.  v.  Mitchell,  S3  C.  C.  A.  466,  154  Fed.  322,  holding 
that  contract  to  sell  all  lumber  of  certain  description  then  on  hand  and  all 
that  should  be  manufactured  by  vendee  during  certain  time,  and  providing  for 
certain  payments  every  30  days,  conveyed  title  to  lumber  piled  separately  and 
for  which  percentage  of  value  required  paid:  Smith  v.  Edwards,  29  Hun,  403, 
holding  that  intent  of  parties  as  to  when  title  to  goods  sold  should  pass  is  to 
be   gathered   from    contract    and    surrounding    circumstances. 

Cited  in  notes  in  17  L.R.A.  ISO,  on  essentials  to  valid  sale  of  goods;  22  L.R.A. 
415,  on  passing  of  title  to  property  by  delivery  to  carrier  for  transportation 
to  consignee  or  vendee;  62  L.R.A.  SOS.  on  effect  of  contract  to  ship  goods  f.  o.  b. 
upon  passing  of  title:  26  L.R.A.  (N.S.)  7,  10,  20.  on  sufficiency  of  selection  or 
designation  of  goods  sold  out  of  larger  lot;   4  E.  R.  C.  755,  on  rights  of  unpaid 


109  NOTES  OX  ENGLISH  RULING  CASES.       [4  E.  E.  C.  756 

vendor  retaining  bill  of  lading;  23  E.  E.  C.  380,  on  passing  of  title  on  condi 
tional  salo  of  goods. 

Cited   in   Benjamin,  Sales,  5th  ed.   GS3,   on   meaning  of  contract   for   delivery 

..>ods   f.   o.    b. ;    Benjamin,    Sales,   5th   ed.    048,   on    buyer's    right   to   maintain 

•irt  ion  for  purchase  price  after  resale;  4  Elliott,  Eailr.  2d  ed.  G3,  on  bill  of  lading 

.    to  tin.'  owner  of  goods  as  muniment  of  title. 
—  Shipment  on  bill  of  lading  with  draft  attached. 

Cited  in  Greenwood  Grocery  Co.  v.  Canadian  County  Mill  &  Elevator  Co.  72 
8.  I  .  450,  2  L. K.A.i. VS. »  70,  110  Am.  St.  Rep.  627,  52  S.  E.  101,  5  Ann.  Cas. 
261,  holding  that  attaching  draft  for  purchase  price  to  bill  of  lading,  and  forward- 
n_  it  for  collection,  reserves  title  in  consignor,  although  bill  of  lading  is  in 
name  of  consignee;  Scott  v.  Melady,  27  Ont.  App.  Rep.  193,  holding  there  was  no 
appropriation  to  make  sale  an  executed  one  where  wheat  was  shipped  on  bill 
>t  lading  with  draft  attached  and  sampling  was  done  after  clearing  port;  Graham 
v.  Laird  Co.  20  Ont.  L.  Rep.  11,  holding  that  shipment  under  contract  for  sale 
f.  o.  b.  at  certain  place  did  nut  constitute  constructive  delivery  to  carrier  for 
purchaser,    where   drafts    accompanied    hills    of    lading    made   out    to    seller. 

(  ited  in  Benjamin,  Sales,  .">th  ed.  397,  on  passing  of  title  to  goods  where  bill 
of  lading  together  with  hill  of  exchange  is  transmitted   tw  seller's  agent. 
Reteni  on  of  jus  disponent!!. 

t  ited  in  Corhy  v.  Williams,  7  Can.  S.  C.  470;  Mirahita  v.  Imperial  <  »ttoman 
Bank,  1..  R  :  Exch.  Div.  164,  47  I..  .1.  Exch.  N.  S.  418,  38  E.  T.  N.  S.  507,  :: 
\sp.  Mar.  I..  »  as.  501, — as  to  when  retained  by  shipper. 

ed  in  Benjamin,  Sales.  5th  ed.  932,  mi  reservation  of  right  of  resale  under 
agreement  to  Bell;  Benjamin,  Sales,  5th  ed.  377,  401,  on  effect  of  reservation  ol 
right  of  disposal  on  passing  "i  title  to  goods  sold;  Benjamin,  Sales,  5th  ed.  937, 
■  in  default  of  buyer  which   will  justil  ■.    Benjamin,  Sales,   5th   ed.  950, 

on  necessity  for  repudiation  by  buyer  to  justify  the  seller  in  dealing  with  thing 
-.old;  Hollingsworth,  Oontr.  381,  en  rights  of  parties  under  hill  of  lading:  -j 
Vfechem,  Sales,   1286,  on  origin  and  nature  of  right  of  stoppage  in  transitu. 

t   E.  l:.  C.  756,  IK  KBARROW  v.  MASON,  :.  T.  R.  367,  4  Bro.  P.  C.  57,  2  II. 

Bl.  211,  reversing  the  decision  of  the  Exchequer  Chamber,  reported  in  1  II. 

Id.  .':.">7,  which  reverses  tin-  decision  <>r'  the  Court  of  King's  Bench,  reported 

in  6   East,  20n,   1   Smith,   Lead.  Cas.  693,  2  T.   R.  <;:;.     Second  decision  of 

King's  Bench  reported  in  5  T.   R.  683,   1    Revis  d    Rep.  425. 

The  chronology  of  the  ease  is  set  out  in  G  East,  20,  note,   1   Smith,  Lead.  Cas 

693,   1    Ri  vised  Rep.  427. 

Qualities    <>f    bills    of    lading   or    warehouse    receipts — Effect    of    transfer 
I  l.i  r.  Of. 

I'  •  i  I  to  as  leading  case  in  First  Nat.  Hank  v.  Schmidt,  G  Colo.  App.  21G. 
lit  Pa  .  179,  as  Bettling  which  equity  must  prevail  as  between  bona  fide  transferee 
of  hill  of  lading  and  vendor  of  goods  who  attempts  to  exercise  right  of  stoppage 
in  transitu;  Skilling  v.  Bollman,  6  Mo.  App.  70,  holding  common  law  rule  in 
that  property  of  goods  in  transit  passes  by  indorsement  of  bill  of  lading  to 
I  fide  holder  for  valuable  consideration,  also  indorser  or  assignor  conveys  onl\ 
his  own  rights  by  indorsement,  unless  hills  of  lading  are  made  negotiable  by 
a  v.  Bradley,  28  N't.  lis.  65  Am.  Dec.  226,  on  necessity  of  hill  being 
made  to  be  delivered  to  assigns  in  order  to  render  it  valid  in  hands  of  bona 
fide   purchas  r  of  the  go. 

Cited   m   Robinson  v.   Memphis  &  C.  R.  Co.  0  Fed.  120.  to  the  point  that  there 
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is  no  distinction  between  bill  "i  lading  given  bj   carrier  on  land  and 

bi  carrier  on  water;  Linekei  i     kyeehford,  I  '  al    75,  bol  I   bill  ol  lading 

[a  imt   M liable  in  trument  -    indoraee,  who  baa  mm  prop* 

in  goods,  am!    n •  >   Inn.   to  IUC   ma-t<-i    of   ship,   in    In-    OWH    nann-,    where    ,t    appear! 

.in   face  "i  complaint  that   Indoraee  is  mere  agent  ol   ■hippers;   Dodge  v.   \i. 
hi   Cal.   105,  bolding  thai   bj    indorsement  of  bill  of  lading  <>i   delivery   without 
indorsement,    propert)    I  be    transferred,    where   such    was    inl 

Spangler  v.   Buttei  B<  Id,  6  Colo.  351 

warehouse  receipts  am. .nut-  t<.  symbolical  deliver}  of  property,  end  rests  title 
to  property  In  i        ens'  Bkg.  '  o   i    Peacock    103  Gs    171,  29  B    I 

bolding  thai  when  warehouse  receipts  f<>r  cotton  sre  delivered  in  pledge,  cffi 
mch  deliver]   Is  to  delivi  i  cotton  itself;   Huntei  v.  to  it  n,  -7  111.  App.  192 

holding  thai  where  sale  is  actually   intended,  invoice,  or  other  Instrument,  wl 
specifies  and  enumerates  propert)   sold,  maj   be  substituted  for  lull  <>f  lading  in 
constituting  symbolical  delivery;   Northrop  r,  i  in    app 

holding  thai   assignee  ol   warehouse  pi    is  not  bound  by  verbal  arrangement 

between  parties,  touching  claim  ol  partj  bolding  property;  Montgomery,  VV.  4 
Co.  \  American  Trust  a  Bav.  Bank,  71  III  App.  20;  Broadwell  v.  Howard, 
77  111.  305,     holding  that  usage  has  made  p..«-.--i..n  >>i  m  |  ih 

.i l.-i 1 1   to   ,  •    of   propert)    itself;    Weyand   v.    '• 

Iowa,  673,  l  l.i:  \    650   9    km    St.  Re|  IN.  W,  BOO,  boldii  rriea 

ia  liable  for  deliver)  ion  on  mere  ]  tation  <>f  bill  of  lading 

unindorsed,   when   shipper   had   taken    bill   of    lading   for   deliver) 

.  ii ;    I  irs.    Nat     Bank   v.   Mi     Pleasant    Mill  <  w 

tolding  that  bank  which  discounts  <lr.i!t   with  bill 
credits  drawer   with   amount,  acquires    interest    in   property   shipped    | 
to  that   of  subsequent   attaching  though  it  I   m>  moi 

attachment   was  affected;    Prince  \.   Boston  A    L   l:.  <  ..rp.   101    " 
\m.   Dec.   129,  holding  that   delivery  of  bill  <•; 

to  Bhovi  deliver)   of  g is  to  him,  sit  b  bill  «.i>  signed  b)   person  who 

«;i>  not  master  of  vessel,  but  was  supposed  t<>  be  b)  consignor;  Slater  \.  Gillard, 
I    [Yeadway,  Const.  248;   vVinslow   \.   Norton,   i  I   Am.   D 

holding   that   transfer  of  bill  of  lading   by   indorsement   I  fide  pun 

itle  to  prop*  rt)      '        jleur  v.  A  :t<.n   War< 

Miss.   s7-.   84    Am     S  770,   holding   that    pure 

who   receives   from   vendor  tain    replevii 

warehouseman,  although  r< .  ■ 

24  X.  V  638,  holding  I  of  bill  of  ladii  title  to  g  "xla; 

First  Nat.  Bank  v.  Kelly,  -".7  X.  Y.  ::4.  hoi  that  iement  and  delivery  of 

bill  of  lading  to  bank  as  collateral  security  for  paper  die 
as  delivery  of  goods;   Dean  v.  Dr 

Rep.  721,  33  X.  E.  326,  holding  I  I  warehouc 

create  liability  of  warehouseman  I  fide  holder  for  com  I  descrip- 

tion  of  property  which  is  made  u  nth  apparent  char- 

acter of  property;  Merchants'  Bank  v.  Union  EL  A  Transp.  Co.  8  Hun, 
holding  that  transfer  of  bill  of  lading  without  indorsement  is  symbolical  deliv- 
ery of  goods,  and  good  against  all  p«  -  ept  innocent  indorser  for  valuable 
consideration;  First  Nat.  Bank  v.  Northern  R  I  58  X.  II.  203.  holding  that 
transfer  of  bill  of  lading  entitles  transferee  to  ]  asess  m  of  goods,  subject  only 
to   lien  of  carrier   for   freight   or  to  claims   of   assignee   into   whos  - 

property    may    have    come    before    transfer    of    bill    of    lading:     Mason    v.    A.    E. 
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Co.   L48  X.  C.  4!)-j.  is  L.ILA.(N.S.)    1221,   128  Am.  St.  Rep.  635, 
_    S  holding   that  assignee  of   I > i  1 1   of   lading  as   collateral   security   for 

draft  upon  consignee  of  property,  whieh  lie  discount-,  is  not  liable  for  breach  of 
warranty  -  gnor   in   sale  of   property;    tturton   v.   Curyea,   40   111.   320,   80 

Am.   1  >.  -       inon  v.  Bunhnell,  11   Or.  J77.  50  Am.   Rep.  475,  3  Pac.  G77. — 

holding  that  in  absence  of  statute,  warehouseman's  receipt  is  not  negotiable 
instrument,  and  assignment  thereof  operates  merely  to  transfer  of  property 
deposited,    an:  itter    title    than    vendor   had:    Decan    v.    Shipper,    35 

l'a.  D  14.   holding  that   fraudulent   holder  >>f  bill  of   lading  can 

pass  no  title  |  Empire  Transp    Oo    v.  Steele,  70  Pa.   188,  t<>  the  point 

that  indorsee  of  bill  of  lading  is  bound  to  make  inquiry  on  bills  of  lading  do  not 
rest  on  same  footii  "irillith  v.  Ingledew,  8  Serg.  &   R.  429 

14,  holding  that  under  bill  of  lading  directing  delivery  of  goods  to 
aid  sue  carrier  in  his  own  name  for  negligent 
carriage  i  Hideo  v.  Minor.  4.~>  \"t.   196,  holding  that  assignment  <>f  bill 

of  I  ollateral  security,  irgo;    Price  \.  Wisconsin   M. 

Riot     \.    Cutler,    17  Wil  -  I    Am.    Dec.   747  — 

hold  ite  relating  to  wart  not   to  prevenl 

owner  of  property    from  I   tb —  dealing  with  persons 

who  arc  entrusted   with    such   e*  igents;    Win-low    v 

Norton,  j  it  of  bill  of  lading,  bona  fide,  and  for  valu- 

able lie  and  transfer  of  prop    ty  at  sea;  ]  irsi   Nal 

rn    R.  I         -         II      03,  hold  ng  transfer  of   bill   of  lading  for 
value  i  fide  pui  ty  for  advances  on  1  he  g< 

ent  itl<  •  lien  of  carrier,  <>r  claims  of 

:  he  prop  i  before  t  ransf<  r  of 

the  bill :  ding  assign  n<  ni  and  delivery  of  bill 

imon    law  :    /ink   V. 

thai  legal  title 

II  of  lad  '  •  le  -.•■  as  to 

•   ■  /ink  \     I  '         \ .  <      ii::.  holding 

nd  facl  that  transferee 
was  aft  -     •  •;-   \ .   1  !\ ere! t . 

of  bill  of  l.i  ling  conveys  only 

• .  »;  I'.osu 

~,;.  hold  lading  i  ■   valuable  consideration 

ill   with.  of   impending   insolvency  of 

buyer,  oi  oi  other  circui  h  would  i  i [uitable  as 

i  'i  bona  fide 
holder;  Jordan  v.  dan..  upon  bill  of  lading  to 

in    transit,    by 

ng    hill    -.I  'i    paid    for :    Slater    v. 

Gillard,                     15,  I    I:                                -.   holding   one   who   accepts   bills 

upon    faith    ol  instantlj    acquire    lien 

upon  Seill  v.  Rogi                   I                Co.  41    V. 

\  a.                     I!    702  lilroad   company   no1   Bubjecl 

to  levy  ol  atta  bmen  as  p  vhere  bank  was  holder  of  bill  of 
lading   for   value.    Royal   I   ina     in    Bank    v.   Carruthers,   28    U.   C.   Q.    B. 

holdingtl  ■  bill  of  lading  may  change  general  endorsemenl  to  special; 

The  Pigli  i  I    106   37  L  J.  Prob.  N.  S.  52,  18  ' 

12,  1  bills  of  la  ling  onl  ii  led  to  Bue  for  bi    I 
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contract  of  carriage;   The   Freedom,  L.  R.  3   P.  I  .  594     14    L  T.  N.  8.  452,  1 
Asp.  Mar.  L.  < 'as.   136,  holding  indorsee  <>i  bill  of  Lading  vested  ivitli  1  gal  title 
to  goods  and  entitled  to  Bue  carrier  for  damage  thereto  under  statute;  (  bari 
Bank  of  India  v.  Henderson,  L.  R.  6   P.  I  .  501,  30  L.  T.  N.  S.  578,  on   | 
of  legal  interesl  in  goods  by  ind<  rsement  of  bill  of  lading;  Glyn  v.  East  &.  West 
[ndia  Dock  Co.  L.  R.  5  Q.  B.  Div.  129,  I..  R.  6  Q.  B.  Div.   175,  L.  R.  7  App.  I 
591,  47   L.  T.   \.  S.  309,  31    Week.   Rep.  201,  52   L  J.  Q.   B.   N.  S.    146,  4  Bug. 
Rul.  Cas.  sis,  50  L.  J.  Q.   B.  N.  S.  62,  43  L.  T.  N.  bipowner 

discharged  from  liability  for  goods  by  delivery  of  them  to  holder  oi  second  of 
three  bills  of  lading  where  first  bill  had  been  indorsed  by  consignee  to  another 
party  for  a  loan,  which  party  afterward  asserted  claim  to  the  go  man 

v.  Green,  lr.  Rep.  2  C.  L.  i;i>7  (affirming  lr.  Rep.  2  C.  L.  1<;<m,  on  indorsement 
of  iiiil  of  lading. 

i  ited   in   iioles   in  25   L.  eil.  I",  s.  892,  on  ility   and   •  oi    hill   of 

lading;   i   Eng.   Rul.  t'as.  789,  on  rights  of  transferee  of  bill  of  lading. 

Cited  iii   Benjamin,  Sales,  5tb  ed.  845,  on  nature  and  effect  of  bill  of  lading; 
4    llliutt,    Railr.   2d   ed.   65,   on   assignability   and    non-negotiability   of   bills   of 
ladings   i  Elliott,  Railr.  2d  ed.  252,  on  necessity  of  delivery  by  earner  to  t 
p<  rson. 

Referred   to  as   leading  case  and   dial  1    in   Dows  v.   Pcrrin,   16  N.  Y. 

325,  holding  thai  when  bill  of  lading  is  obtained  by  fraud  from  owner  of  goods, 
bona  fide  indorsee  or  transferee  has  no  better  title  than   indorser   had. 

Distinguished  in  Haley  v.  Stubbs,  9  \i  65,  6  Am.  Dec.  29,  where  assignment 
relied  on  for  plain! ill's  was  not  of  1  ill  of  lading  in   possession  of  consig; 

Explained  in  Trueman  v.  Bain,  25  N.  15.  2'.)$,  holding  indorsement  and  deliver] 
of  bill  of  lading  does  not  pass  whole  legal  property;  Sewell  v.  Burdick,  L.  R. 
10  App.  ('as.  74,  .vt  L.  .1.  Q.  B.  N.  S.  156,  52  L.  T.  N.  S.  445,  33  Week.  Hep.  461, 

1  Eng.  Kul.  Cas.  758,  reversing  L.  R.  13  Q.  B.  Div.  159,  53  L.  J.  Q.  B.  N.  S.  399, 
51  L.  T.  X.  S.  453,  32  Week.  Hep.  740,  which  reversed  L.  R.  10  Q.  B.  Div.  363.  52 
L.  J.  Q.  B.  N.  S.  42S,  48  L.  T.  X.  S.  705,  31  Week.  Rep.  796,  5  Asp.  Mar. 
L.  ('as.  79,  holding  one  taking  bill  of  lading  by  indorsement  for  loan  is  not 
liable  in  action  by  shipowner  for  charges  on  the  property. 

Referred  to  as  leading  case  and  limited  in  Mechanics'  Bank  v.  New  York 
£  X.  H.  R.  Co.  13  X.  Y.  599,  holding  transferable  quality  of  bill  of  lading  is  not 
negotiability  in  any  just  sense  of  that  term. 

Limited  in  Griffiths  v.  Perry,  1  El.  &  El.  6S0,  28  L.  J.  Q.  B.  N.  S.  204,  5 
Jur.  N.  S.  1076,  refusing  to  extend  doctrine  of  cited  case  by  analogy  to  case  of 
indorsement  of  delivery  order. 

The  decision  of  the  Exchequer  Chamber  is  cited  in  Empire  Transp.  Co.  v. 
Steele,  70  Pa.  18S,  holding  indorsee  of  bill  of  lading  takes  only  such  title  as  in- 
dorser had;  Franklin  Trust  Co.  v.  Philadelphia,  B.  &  W.  R.  Co.  222  Pa.  9fi,  22 
L.R.A.  (X.S.)  82S,  70  Atl.  949,  holding  bills  of  lading  do  not  occupy  position  of 
bills  of  exchange  or  other  commercial  paper ;  Griffith  v.  Ingledew,  6  Serg.  &  R. 
429,  9  Am.  Dec.  444,  holding  bill  of  lading  nakedly  transfers  property  to  con- 
signee who  may  sue  carrier  for  negligent  carriage. 

The  decision  of  the  Exchequer  Chamber  is  distinguished  in  Curry  v.  Roulstone, 

2  Overt.  110,  Fed.  Cas.  Xo.  3,497,  on  ground  of  difference  between  the  bill  of  lading 
in  citing  and  that  in  cited  case. 

The  first  King's  Bench  decision  is  referred  to  as  leading  case  in  Relyea  v.  Xew 
Haven  Rolling  Mill  Co.  42  Conn.  579,  75  Fed.  420,  holding  master  who  is  owner 
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of  vessel  bound  by  statements  in  bill  of  lading  where  consignee  was  misled 
thereby;  Irving  Nat.  Bank  v.  1  nomas  Emery's  Sons,  1  Cm.  Sup..  Ct.  Rep.  70. 
holding  transfer  of  bill  of  lading  to  secure  draft  passes  property  in  the  goods, 
whether  bill  is  indorsed  or  not;  National  Bank  v.  Baltimore  &  O.  R.  Co.  9i)  Md. 
661,  105  Am.  St.  Rep.  321,  59  Atl.  134,  holding  bank  which  in  good  faith  dis- 
counts draft  with  bill  of  lading  attached  entitled  to  the  goods  as  against  person 
who  sells  them  to  vendee  on  credit  and  afterwards  obtains  them  from  car 
rier  before  delivery  to  consignee;  Bank  of  Batavia  v.  New  York,  L.  E.  &  W.  R. 
Co.  33  Hun,  589,  on  character  of  bills  of  lading,  their  purpose,  principles  appli- 
cable to  them  and  custom  of  obtaining  advances  thereon. 

The  fir.-t  King's  Bench  decision  was  cited  with  special  approval  in  Millhiser 
Mfg.  Co.  v.  Gallcgo  Mills  Co.  101  Va.  579,  44  S.  E.  760,  holding  doctrine  that 
warehouse  receipt  vests  in  bona  fide  purchaser  of  it  for  value,  or  in  bona  fide 
pledgee  for  value,   legal  title  to  and  i   of  property  represented   by  the 

receipt  rests  upon  principles  of  equitable  estoppel,  not  upon  theory  of  symbolical 
delivery. 

The  first  King's  Bench  decision  was  explained  as  leading  case  in  Mechanics' 
Bank  v.  New  York  &  N.  II.  R.  Co.  4  Duer,  4S0,  holding  negotiable  quality  of  bill 
of  lading  is  not  negotiability  in  any  just  sense  of  that  term. 

The  first  King's  Bench  decision  is  cited  in  Vogelsang  v.  Fisher,  12S  Mo.  3SG, 
31  S.  W.  13,  holding  one  who  takes  mortgage  of  property  or  bill  of  lading  or 
warehouse  receipt,  as  security  for  antecedent  debt,  merely,  cannot  be  regarded 
as  purchaser  for  value  in  sense  thai  he  would  take  his  security  freed  from  exist- 
ing equities;  Buffington  v.  Curtis,  15  Mass.  52S,  8  Am.  Dec.  115,  holding  mere  in- 
dorsement of  bill  of  lading  without  delivery  of  it  does  not  transfer  property  of 
goods;  Blossom  v.  Champion,  28  Barb.  217,  holding  Kill  of  lading  is  so  far  nego- 
tiate that  indorsee  for  value,  without  notice,  is  entitled  to  rights  and  protection 
of  bona  fide  purchasers;  Hauterman  v.  Bock,  1  Daly,  366,  holding  that  inserting 
name  of  person  as  consignee  in  bill  gives  such  person  no  property  in  the  good-, 
nor  right  to  their  possession  until  bill  of  lading  is  delivered  to  such  person. 
Harrison  v.  Mora,  150  Pa.  481,  24  At!.  705,  2:;  Pittsb.  L.  -I.  X.  S.  113,  holding  title 
to  goods  transferred  where  bill  of  lading  was  to  be  and  was  actually  given;  The 
Loon,  7  Blatchf.  244,  Fed.  Cas.  No.  8,499,  on  imputation  of  negotiable  quality  to 
bills  of  lading;  Busby  v.  Winchester,  27  N.  B.  231,  holding  indorsement  and  de- 
livery of  bill  of  lading  may  transfer  property  in  the  goods,  but  not  contract  of 
master  of  vessel  in  relation  to  the  goods;  Goodwin  v.  Robarts,  L.  R.  10  Exch.  337, 
44  L.  J.  Exch.  N.  S.  157,  32  L.  T.  N.  S.  199,  holding  it  is  from  mercantile  usage, 
as  proved  in  evidence,  and  ratified  by  judicial  decision  in  cited  case,  that  efficacy 
of  bills  of  lading  to  pass  property  in  goods  is  derived. 

The  first  King's  Bench  decision  is  distinguished  in  Rodger  v.  Comptoir 
d'Escompte,  L.  R.  2  P.  C.  393,  5  Moore,  P.  C.  C.  N.  S.  538,  3S  L.  J.  C.  P.  N.  S. 
30,  21  L.  T.  N.  S.  33,  17  Week.  Rep.  468,  where  bills  of  lading  were  not  in  pos- 
session of  assignor  at  time  of  assignment  but  were  subsequently  indorsed. 

The  first  King's  Bench  decision  was  referred  to  as  leading  ease  and  limited  in 
>B  v.  A.  E.  Nelson  Cotton  Co.  148  N.  C.  492,  18  L.R.A.(N.S.)  1221,  12S  Am. 
St.  Rep.  635,  62  S.  E.  625,  holding  assignee  and  holder  of  bill  of  lading  is  regarded 
as  absolute  owner  of  the  goods  only  when  by  terms  of  contract  between  assignor 
and  assignee  entire  title  was  to  pass  to  assignee. 
—  Effect  of  stoppage  in  transitu  on  transferee's  rights. 

Referred  to  as  leading  case  in  Gurney  v.  Behrend,  23  L.  J.  Q.  B.  N.  S.  265,  3 
El.  i   I'd.  822,  18  Jur.  856,  2  Week.  Rep.   425,  holding  bona  fide  transferee,  for 
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value,  of  bill  of  lading,  indorsed  by  Bhipper  or  his  consignee,  and  put  into  circu- 
lation by  authority  of  Bhipper  or  consignee,  has  absolute  title  to  the  goods  freed 
from  right  of  unpaid  vendor  to  stop  in  transitu,  as  against  purchaser. 

Cited  in  McElwee  \.  Metropolitan  Lumber  Co.  16  C.  C.  A.  232,  37  U.  S.  App. 
266,  ti!)  Fed.  302,  bolding  thai  right  of  stoppage  in  transitu  can  only  be  def< 
by  transfer  of  hill  of  Lading  to  indorsee  who  hoiia  !i«le  j/ave  value  for  it;   Loeb  v. 
Peters,  63  Ala.  _'!:>,  35  Am.  Rep.  17,  bolding  that  right  of  stoppage  in  transitu 

is  lost,  when   before  it  is  exercised,  purchaser   has  Bold   -..(,!■-.  ami   indorsed  bill  of 

lading  to  Bub-purchaser  in  good   faith-.   Wilson  v.  Churchman,  4   La.  Ann 
holding  that  under  code  right  of  Btoppage  in  transitu  can  he  defeated  by  oeg 
tion  of  bill  of  lading  only  when-  transferee  has  received  it  in  g 1  faith  and 

value;  Bank  of  Little  Rock  v.  Fisher,  .">.">  Mo.  App.  51,  on  termination  of  right  of 
stoppage  in  transitu  by  assignmenl  by  vendee  of  bill  of  lading  in  good  faith  and 
for  value  to  third  party;  Gass  s.  Mills  I'M  App.  Div.  184,  LIS  N  S  Sup] 
holding  that  words  "not  negotiable"  Btamped  on  face  of  hill  of  Lading,  give  notice 
to  purchasers,  and  are  sufficient  to  put  purchaser  on  inquiry  as  to  facts  of  right 
of  stoppage  in  transitu  by  consignor;  Rosenthal  v.  Dessau,  n  Hun.  A'.*,  bolding 
that  apparent  Bale,  fraudulently  made  without  consideration,  and  indorsement  of 
bill  of  lading,  for  purpose  ol  defeating  r i <_- 1 1 1  of  stoppage  in  transitu  will  not  have 
that  effect;  Holbrook  v.  Vose,  6  Bosw.  7<i,  holding  ent  of  bill  of  lading 

for  goods  made  to  third  person  for  valuable  considerat  ion  advanced  on  faith  of  bill 

of  lading  divests  right   of  vendor  to  stop  g i-.  as  age  fide  holdi 

bill;   Forsyth  v.   Hell,   is   N.  s.  :!74    (dissenting  opinion),  on  i   right  of 

Btoppage  in  transitu  where  bill  ><\  lading  ia  as  Lgned  in  bad  faith. 

Cited  in  2  Mechem  Sales,  1308,  on  efl  i  of  indorsement  of  hill  of  Lading  on  right 
of  stoppage  in  transitu. 

Tlr»  decision  of  the  Exchequer  Chamber  is  cited  in  Stafford  v.  Webb,  1  Hill  & 
D.  Supp.  213,  holding  that  under  agreement  by  which  odvan  made   by 

plaintiff  on  consignment  of  Hour  to  them  right  tu  did  not 

remain  in  consignor  where  full  amount  of  price  was  advanced. 

The  first  King's  Bench  decision  is  referred  as  leading  case  in  Newhall  v. 
Central  P.  R.  Co.  51  Cal.  ."+•">.  21  Am.  Rep.  713t,  holding  b<  ol  bill 

of  lading  under  indorsement  made  after  carrier  has  been  given  notice  of  stoppage 
is  entitled  to  the  goods:  Conrad  v.  Fisher,  .'!7  Mo.  App.  352,  v  L.R.A.  147.  liolding 
owner  of  goods,  or  one  having  legal  right  to  sell  or  pledge  them  may  invest  an- 
other with  full  title  and  constructive  possession  of  them,  by  transferring  to  him 
bill  of  lading  or  warehouse  receipt,  so  as  to  discharge  vendor's  lien  or  his  right 
of  stoppage  in  transitu,  if  transfer  is  bona  fide  and  for  valuable  consideration: 
Becker  v.  Hallgarten.  86,  X.  Y.  Iti7,  holding  right  of  stoppage  may  always  be  de- 
feated by  indorsing  and  delivering  a  bill  of  lading  of  the  goods  to  bona  fide  in- 
dorsee for  valuable  consideration,  without  notice  of  facts  on  which  right  of 
stoppage  would  otherwise  exist. 

The  first  King's  Bench  decision  is  referred  to  as  leading  case  and  distinguished 
in  Bonner  v.  Marsh,  10  Smedes  &  M.  37G,  4S  Am.  Dec.  754.  where  creditor  of 
shipper  attached  goods  in  transit  by  boat,  the  bill  of  lading  being  forwarded  on 
the  boat  to  consignee,  also  shipper's  creditor;  Parker  v.  M'lver.  7  Desauss,  Eq. 
274,  1  Am.  Dec.  656,  where  case  was  between  creditors  of  bankrupt  attaching 
goods  not  paid  for  which  were  consigned  to  bankrupt  subsequent  to  his  becoming 
so;  consignor  being  in  foreign  country,  ignorant  of  situation  of  consignee,  which 
goods  were  never  delivered  to  bankrupt. 

The  first  King's  Bench  decision  is  cited  in  .Etna  Nat.  Bank  v.  Union  P.  R.  Co. 
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69  Mo.  App.  246,  holding  one  to  whom  bills  of  lading  have  been  negotiated  for 
value  before  property  is  stopped  in  transitu,  or  after  they  are  stopped,  without 
notice  of  Btoppage,  is  entitled  to  the  property  represented  by  the  bills:  Leask  v. 
Scott,  L.  R.  2  Q.  B.  Div.  376,  46  L.  J.  Q.  B.  X.  8.  576,  36  L.  T.  N.  S.  784,  25 
Week.  Rep.  654,  3  Asp.  Mar.  L.  Cas.  4G0,  4  Eng.  Rul.  Cas.  700.  holding  vendor's 
right  of  Btoppage  ill  transitu  defeated  by  transfer  of  bill  of  lading  for  past  con- 
sideration; Re  Westzinthus,  5  Hani  &  Ad.  SIT,  4  E.  R.  C.  845,  holding  shipper 
3topping  after  bill  of  lading  was  indorsed  as  collateral  to  a  third  person  was 
superior  to  consignee  in  respect  to  surplus  but  inferior  to  indorsee  in  respect  to 
debt  secured;  Relyea  v.  New  Haven  Rolling-Mill  Co.  75  Fed.  420,  holding  that 
consignors  right  of  stoppage  in  transitu  is,  by  indorsing  bill  of  lading  to 
purchaser. 

—  As  symbol  of  possession. 

Cited  in  4  Elliott,  Railr.  2d  ed.  48,  on  bills  of  lading  as  evidence  of  receipt  of 
goods. 

The  first  King's  Bench  decision  is  cited  in  Harrison  v.  llixson,  4  Blaekf.  226, 
holding  bill  of  lading,  with  do  qualifying  terms,  is  not  conclusive  evidence  that 
property  consigned  belongs  to  consignee,  bul  rebuttable  by  testimony  showing 
consignor  is  real  owner;  Audenreid  v.  Randall.  3  Cliff.  99,  Fed.  Cas.  No.  644, 
holding  title  to  property  is  transferred  by  indorsement  and  delivery  of  bill  of 
lading  and  its  acceptance  is  sufficient  to  take  ease  out  of  statute  of  frauds:  Dows 
v.  Rush,  28  Barb.  L57,  bidding  possession  of  bill  of  lading  is  equivalent  to  posses 
sion  of  the  property  itself. 

—  Loss  as  between  t\\<»  innocent  persons. 

The  first  King's  Bench  decision  is  referred  to  as  leading  case  in  Matthews  v. 
Massachusetts  Nat.  Bank,  Holmes.  396,  Fed.  Cas.  No.  9,286,  6  Legal  Gaz.  308 
on  indorsement  of  bills  of  lading  and  authority  on  point  that  where  one  of  two 
innocent  persons  musl  sutler  by  fraud  of  a  third  that  party  mu-t  sutler  who  has 
exhibited  greater  degree  of  negligence. 
Bills  ol  lading  In  -<-i^. 

The  first  Kin;,- '.-.  Bench  decision  is  cited  in   First   Nat.  Bank  v.  Ege,   10!)  N.  Y 
120,  4  Am.  st.  Rep.  I  II,  16  N.  E.  317,  on  use  of  duplicate  bills  of  lading. 
Bills  <>r  lading  in  blank  and  filling  indorsements  thereon. 

Cited  in  Beckwith  v.  Angell,  6  Conn.  315,  on  effect  of  indorsement  of  bill  of 
lading  in  blank:  Gibson  v.  Stevens,  •'•  McLean,  551,  Fed.  Cas.  No.  5,401,  holding 
that  when  indorsement  of  bill  of  lading  is  in  blank,  it  may  be  filled  up  as  a  bill 
of  exchange;  Royal  Canadian  Bank  v.  <  arruthers,  28  U.  C.  Q.  B.  578,  holding 
change  of  general  to  special  indorsement  does  not  constitute  material  alteration 
of  bill  of  lading. 

Rights  of  consignee. 

The  first  King's  Bench  decision  is  cited  in  Lane  v.  Melville,  3  U.  C.  Q.  B.  124, 
holding  yoods  were  not  consigned  to  defendant  where  there  was  no  bill  of  lading 

iting  him  as  consignee. 
Kill  of  lading  as  contract. 

Cited  in  note  in  4  Eng.  Rul.  Cas.  843,  as  to  bow  long  bill  of  lading  remains  in 
force. 

The  decision  of  the  Exchequer  Chamber  is  cited  in  Sayward  v.  Stevens,  3  Cray, 
97,  holding  contract  of  carrier  is  indivisible,  and  be  can  recover  for  no  portion  ol 
voyage  that  has  been  made,  until  whole  is  finished  and  goods  have  reached  their 
destination;   Blanchard  v.  Page,  8  Gray,  281,  holding  bill  of  lading  constitutes 
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written  Bingle  contract  between  Bhip  owner  and  person  who  <»n  bill  of  lading  ap 
pears  to  be  Bliipper,  binding  ship  owner  to  shipper,  and  subjecting  bim  to  Iju 
bilities  of  common  carrier  of  goods  bj  I      <ll  \.  Hill,  •;  N.  Y.  374,  holding 

paper  reciting  thai  certain  quantity  of  lumber  was  Bhipped  on  board  canal  boat 

for  de  ignated  place,  no  consig being  named,  signed  by  com  gnor,  was  not  bill 

iding;  Jennings  v.  Grand   rrunl    R.  <  o.  52  Hun,  227,  5  V  ST.  Supp.  140  (dis- 
aenting  opinion),  to  effect  thai   bill  of  lading  is  written  evidence  "t  contract  oJ 
carriage  of  goods  from  one  place  to  another  for  stipulated  price. 
Liability  of  carrier  for  goods  for  which  bill  <>i   lading   Is  given   without 
loading. 

The  firsl   King's  Bench  decision  is  referred  to  as  leadi   g  case  in  Little  Miami. 
0.  &    \.   R.  Co.  \.   Dodds,   I   Cin.  Sup.  Ct.   Rep.    17.  holding  clearest   evidenc* 
quired  to  show  thai  carrier  <li'l  aot  receive  goods  for  which  he  has  issued  bill  of 
lading. 

The  first  King's  Bench  decision  is  cited  in  Hunl  v.  Mississippi  C.  R.  I  o   29  La 
Vim.   146,  holding  carrier  ool   bound  by  bill  of  lading  Bigned  by  liis  agent  where 
no  goods  are  received;  Sioux  Citj  &   P.  R.  Co.  v.  Firsl  Nat.  Bank,  lo  Neb.  55 
\m.  Rep.  488,  7  \.  W.  311,  bolding  cs  ile  for  goods  which  it  did  nol  n 

eeive  bul  for  which  its  agenl  issued  bills  of  lading;  Roy  &  Roy  v.  Northern  P.  K. 
Co.  42  Wash.  :>7^.  6  L.R.A.(N.S-)  302,  85  Ps  53,  7  Ann.  Cas.  72s.  bolding  il 
transportation  company  is  able  to  show  certain  bill  of  lading  has  been  fraudulent 
ly  or  erroneously  issued  no  goods  having  been  actually  received  for  shipment, 
such  showing  will  constitute  complete  defense  against  any  liability  upon  its  part 
to  bona  fide  purchaser  or  holder;  Ronne  \.  Montreal  Ocean  v.  S.  Co.  19  N.  S.  312, 
holding  bill  of  lading  valid  where  it  was  Bigned  by  agenl  according  to  usage  ot 
business  and  eviden  truthfulness  was  uncontradicted;  '.rant  v.  Norway. 

24  E.  R.  C.  258,  10  C.  B.  665,  15  Jur.  296,  20  L.  J.  C.  P.  N.  S.  93,  holding  it  a 
fraud  to  give  a  bill  of  lading  for  goods  not  shipped  on  board  and  that  ship's  owe 
ers  arc  not  liable  to  indorsees  of  such  a  bill. 

The  first  King's  Bench  decision  is  disapproved  in  Lake  Shore  &  M.  S.  R.  Co.  v. 
National  Live  Stock  Bank,  178  111.  50G,  53  X.  E.  326,  holding  that  where  it  ap- 
pears no  goods  have  been  received  by  carrier  for  shipment  and  hill  of  lading  has 
been  signed  by  carrier's  agent,  it  is  susceptible  of  explanation,  and  if  no  goods 
were  received  it  does  not  bind  carrier;  Baltimore  A:  O.  R.  Co.  v.  Wilkeri-,  44  Md. 
11,  22  Am.  Rep.  26,  holding  railroad  company  not  liable  to  one  who  advances 
money  upon  its  bill  of  lading  fraudulently  issued  by  its  agent  for  goods  not  re- 
ceived. 
Ownership  of  goods  in  transit  —Right  to  sue  carrier. 

Cited  in  Stimpson  v.  Gilchrist,  1  Me.  202,  holding  ownership  of  property  is  ma 
terial  in  deciding  question  with  whom  carrier  contracts;  Southern  Exp.  Co.  v. 
Craft,  49  iliss.  480,  19  Am.  Rep.  4,  holding  consignor  might  maintain  action 
against  carrier  for  loss  of  property  shipped  where  consignor  paid  carriage  and 
made  special  contract  therefor;  Potter  v.  Lansing,  1  Johns.  215,  3  Am.  Dec.  310. 
holding  mere  agent  purchasing  on  commission  cannot  bring  action  against  carrier. 

The  decision  of  Exchequer  Chamber  is  cited  in  Waterman  v.  Chicago,  M.  &  St 
P.  R.  Co.  61  Wis.  404.  50  Am.  Rep.  145,  21  X.  W.  011,  holding  where  person  is 
described  in  contract  of  carriage  as  consignor,  consignee  and  sole  owner,  he  may 
sue  carrier  for  overcharge. 

The  first  King's  Bench  decision  is  cited  in  Clark  v.  Great  Western  R.  Co.  8  U. 
C.  C.  P.  191,  on  right  of  consignor  to  maintain  action  against  carrier  for  damage 
to  or  loss  of  aoods. 
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Power  of  master  of  vessel  to  take  steps  to  complete  contract  of  carriage. 

The  decision  of  Exchequer  Chamber  is  cited  in    Waterhouse    v.    Rock    Island 
Alaska  Min.  Co.  3S  C.  C.  A.  281,  97  Fed.  466,  holding  master  has  power  to  bind 
owner  of  ship  beyond  limits  of  ship's  own  voyage  by  chartering  another  vessel  to 
perform  connecting  transportation. 
Ilii^Iit  of  stoppage  in  transitu. 

Referred  to  as  leading  case  in  Cassaboglou  v.  Gibbs,  L.  R.  11  Q.  B.  Div.  797,  52 
L.  J.  Q.  B.  N.  S.  533,  48  L.  T.  N.  S.  850,  32  Week.  Rep.  138,  holding  right  of 
stoppage  in  transitu  may  exist  as  between  others  than  vendor  and  vendee. 

Cited  in  The  Natchez,  31  Fed.  615,  holding  that  by  substantia]  delivery  of  goods 
by  carrier  to  consignee,  consignors  lose  any  right  they  may  have  had  to  stop  con- 
signed goods  in  transitu:  Markwald  Caspari  &  Co.  v.  Their  Creditors,  7  Cal.  213, 
holding  that  depositing  goods  at  intermediate  point  with  agent  of  vendee  to  the 
forwarded  to  destination  does  not  cut  off  right  of  stoppage  in  transitu;  Ilsley  v. 
Stubbs,  0  Mass.  65,  6  Am.  Dee.  29,  holding  that  right  of  stoppage  in  transitu  may 
be  exercised,  even  where  part  of  purchase  price  has  been  paid;  Langstaff  &  Co. 
v  Mix,  64  Miss.  171,  60  Am.  Rep.  49,  1  So.  97,  holding  that  right  of  stoppage  in 
transitu  cannot  be  exercised  after  arrival  of  goods  and  payment  of  freight  by 
consignee,  and  while  good-  are  in  hands  of  station  agent  at  request  of  con- 
signee; Reynolds  v.  Boston  &  M.  R.  Co.  4::  N.  II.  580,  holding  that  right  of  stop- 
page  in  transitu  terminates  only  with  actual  delivery,  unless  carrier  consents  to 
hold  goods  for  consignee,  or  wrongfully  refuses  to  deliver  them;  Sihaettle  v.  Bene- 
dict,  1  Disney  (Ohio)  445,  holding  thai  righl  of  -toppage  in  transitu  exists  in 
r  of  unpaid  vendor,  at  any  time  before  delivery,  in  case  of  insolvency  of 
vendee  actually  existing;  <  dandier  \.  Fulton,  10  Tex,  2,  60  Am.  Dec.  188,  hold 
ing  that  right  of  stoppage  in  transitu  continues  until  termination  of  voyage,  and 
delivery  of  goods  to  consignee,  or  In-  agent;  Baton  v.  Cook,  32  Vt.  58,  holding 
that  when  goods  are  sold  to  one  person,  who  before  delivery  to  him,  resells  them 
to  another,  and  this  is  known  to  original  vendor,  who  consigns  them  to  second 
purchaser,  original  vendor  will  have  no  right  of  stoppage  in  transitu;  Rogers  v. 
Mississippi  &  D.  S.  S.  Co.  14  Quebec  L.  Rep.  99,  holding  that  right  of  stoppage  in 
transitu  is  not  a  mere  lien;  Abinovitch  v.  Ehrenbach,  l!ap.  Jud.  Quebec,  41  C.  S. 
55,  holding  that  goods  are  in  transitu  so  long  as  they  are  in  hands  of  carrier  as 
such,  whether  he  was  or  was  not  appointed  by  consignee:  New  hall  v.  Valgus,  15 
Me.  314,  33  Am.  Dec.  617,  holding  principle  upon  which  right  of  stoppage  proceeds 
is  that  of  restoring  party  to  his  lien,  by  placing  him  in  same  position  as  if  he 
had  never  parted  with  possession;  Bank  of  Little  Rock  v.  Fisher,  55  Mo.  App.  51. 
on  loss  of  vendor's  right  of  stoppage  through  delivery  of  bill  of  lading  to  vendee 
and  assignment  thereof  to  third  party  by  vendee  during  transit;  Daws  v.  Greene, 
24  N.  Y.  638,  holding  bona  fide  transferee  of  bill  of  lading  has  title  to  goods  freed 
from  right  of  unpaid  vendor  to  stop  in  transitu  or  against  purchaser;  Babcock 
v.  Bonnell,  80  N.  Y.  244,  on  source  of  right  of  stoppage;  Clark  v.  Mauran,  3  Paige. 
373,  holding  claim  of  seller  or  consignor  is  founded  upon  supposition  that  he  has 
parted  with  legal  interest  in  property;  but  that  under  the  circumstances  he  has 
equitable  claim  to  revest  property  in  himself,  or  prevent  its  going  into  actual  pos- 
session of  consignee  until  price  is  paid;  Patten's  Appeal,  45  Pa.  151,  84  Am.  Dec. 
479,  holding  stoppage  did  not  work  rescission  of  sale;  Re  Westzinthus,  3  L.  J.  K. 
B.  N.  S.  56,  5  Barn.  &  Ad.  817,  2  Nev.  &  M.  644,  30  Revised  Rep.  665,  holding  un- 
paid vendor,  by  his  attempted  stoppage  in  transitu  acquired  right  to  goods  in 
equity,  subject  to  lien  of  indorsee  of  bill  of  lading,  as  against  vendee,  and  his  as- 
sign' 

Kotea  on  E.  R.  C— 27. 
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Cited  in  note  In  23  Eng.  Rul.  Cas,  109,  on  i  boppage  in  tram  tu 

i  ited  in   Ben  jam  i  •  1 1 1  ed.  883,  on  right  of  stoppage  in  transitu  while 

g Is  ore  in  liandi  of  carriei      Ben  amin,  Sales,  ~>tli  ed.  919,  on  defeasibilitj   of 

right  of  stoppage  in  transitu;   Benjamin,  Sales,  ">th  ed.  s7<i.  912,  914,  on  sellei  i 
right  of  Btoppage  in  transitu;   I  Elliott,  Elailr.  2d  ed.  285,  on  stoppage  in  transitu 
cuse  t"i    nondeliverj   ol   goods  bj   carrier;    I   Elliott,   Railr.  2d  ed.  292,  on 
terminal  ion  ol  i  ight  ol  Btoppage  in  trai 

Di  I  ied  in  Walter  v.  Ross,  -i  Wash.  283,  Fed.  <  as.  So.  17,122,  where 

h a 3  nol  ol  sale  1 . \  shipper  to  i 

The  decision  of  Exchequer  Chamber  is  cited  in  Williams  v.  Moore,  5  V  I 
liolding  unpaid  vendor  has  right  ol  Btoppage  on  failure  of  vendee;  Lupin  v.  w 
0  Wend.  77.  _l  Am.  Dec.  256,  as  to  whether  right  of  stoppage  in  transitu  in  I 
upon  ground  Bale  is  incomplete;    Harris  v.   Hart,  *'<   Duer,  606,  holding  rig 
stoppage  is  Btrictly  legal;  Jordan  v.  .Muni-.  ;.  Ohio,  *s.  holding  if  vendor  ic  paid 
in   part   he  maj    stop   for   balance;   Conyera  \.   Ennis,  2   Mason,  236,    Fed. 
\n.  ;;,l  i!>,  on  limitation  of  righl  of  stoppage  to  cases  where  propi  rtj  is  in  ti 

The  Brat   King's   Bench  decision   is  cited   In    Keilson   \.   Blight,   l   Johni 
I'D.")  (dissenting  opinion) ,  on  nonexistence  of  right  of  stoppage  when  goods  are  not 
ambulatory;   Stevens  v.  Wheeler,  27   Barb.  0  s.  holding  rend  cannot 

exercise  right   of  Btoppage  after  g I-   have  been  delivered   by  carrier  t"  third 

perBon,  on  order  ol  vendee,  although  never  delivered  to  vendee  at  place  dir< 
by  liini  at  time  of  purchase. 
Common  Lam  rights  <»r  lien. 

Cited  in  Moses  \  ,  Rasin,  1  i  Fed.  772.  on  righl  of  vendor  who  lias  discount)  <!  note 
"iven  for  purchase  money  to  withhold  goods  for  nonpayment  of  pi 
Danforth,  59  Fed.  750,  holding  that  liens  depend,  not  only  on  agreement  oi 
ploymerrt,  but  upon  possession  and  control;  Gibson  v.  Stevens,  3  McLean,  551, 
Fed.  Cas.  No.  5,401,  holding  that  to  constitute  lien  there  must  be  actual  <>r  con- 
structive  possession  of  tiling  upon  which  lien  is  claimed;  Ex  parte 
Story,  LSI,  Fed.  Cas.  No  1,960,  holding  that  in  maritime  law  and  in  equity  liens 
exist  independently  of  possession;  Fallon  v.  O'Donnell,  13  <  olo.  559,  holding  that 
vendor  of  land  who  enters  into  subsequent  contract  with  his  vendee,  rel< 
trust  deed,  lien  merely  being  reserved,  has  no  interest  in  land  which  can  be  sold 
under  execution:  Newhall  v.  Vargas,  15  Me.  314,  33  Am.  Dee.  <>17.  holding  that 
vendor  of  goods  not  paid  for.  may  retain  possession  against  vendee,  not  by  aid 
of  equity  hut  on  grounds  of  law;  Advance  Thresher  i  o.  v.  Hick.  21  \.  I 
128  N.  W.  315,  Ann.  Cas.  1913B,  517;  Degner  v.  Baltimore,  74  Ml.  144.  21  Atl. 
697,  to  the  point  that  lien  is  qualified  right,  which  in  given  case  may  be  exer- 
cised over  property  of  another:  Seebaum  v.  Handy,  40  Ohio  St.  560,  22  N.  E. 
869,  holding  that  lien  given  by  statute  for  feed  and  care  of  horses  is  waived 
by  parting  with  possession  to  owner  without  charges  being  paid;  Slater  v. 
Gaillard,  3  Brev.  115,  holding  that  one  making  acceptance  upon  strength  of 
consignment  of  goods  to  come  to  drawer,  has  no  lien  on  proceeds  which  come  to 
his  hands  where  cargo  was  assigned  to  third  person  before  vessel  had  completed 
voyage;  Fitzpatrick  v.  Edgar,  5  Ala.  40'.'.  liolding  lien  is  not  an  absolute  but 
qualified  right,  given  by  law  or  created  by  act  of  the  parties,  by  which  real 
or  personal  property  is  charged  with  payment  of  a  debt  or  duty:  Voss  v.  Robert- 
son, 4(i  Ala.  4S3,  holding  liens  at  law  exist  only  in  cases  where  party  entitled  to 
them  has  possession  of  the  goods:  Fallon  v  Worthington,  13  Colo.  559,  6  L.R-A. 
70S,  16  Am.  St.  Rep.  231,  -!2  Pac  960,  holding  Lien  necessarily  excludes  idea  of 
ownership  by  party  claiming  it:    Stoner  v.   Brown.   18  Ind.   404.  holding  person 
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having  equitable  right  to  possess  note  and  control  its  proceeds  not  entitled  to 
protection  as  against  bona  fide  purchase*  without  notice;  Anderson  v.  State,  2" 
Vfiss.  4.3'J ;  Degner  v.  Baltimore,  74  Md.  144,  21  Atl.  697, — distinguishing  be- 
i  right  of  prior  payment  from  proceeds  of  property  and  technical  lien;  Doane 
v.  Russell,  3  Gray,  :JS2;  Aldine  Mfg.  Co.  v.  Phillips,  118  Mich.  162,  42  L.R.A. 
531,  74  Am.  St.  Rep.  380,  76  N.  W.  371;  Briggs  v.  Boston  &  L.  R.  Co.  6  Allen. 
246.  83  Am.  Dee.  626, — holding  lien  only  gives  right  to  retain  property;  it  gives 
no  right  to  sell  it;  Bryant  v.  Warren,  51  >.'.  II.  2.L1,  holding  lien  is  not  founded 
>m  property;  Ward  v.  Wordsworth,  1  E.  D.  Smith,  598,  9  ll<>\v.  Pr.  16,  holding 
and  carpenter  have  not  lien  at  common  law  upon  building  is  that 
.•lenient  of  possession  is  wanting]  Ward  v.  Syme.  !)  How.  IV  16,  to  the  point  that 
a  of  tiling  upon  which  lien  is  claimed  is  necessary  at  common  law; 
Ruggles  V.  Walker.  :;4  Yt.  46S.  holding  right  of  lien  lost  by  lienor's  sale  of  bis 
right  and  loss  of  his  dominion  over  the  property,  Foster  \.  Danforth,  59  Fed 
750,  holding  liens  depend  not  only  upon  agreement  or  employment,  but  upon  pos 
-c--iun  nr  control;  -Marsh  v.  .Minnie,  6  Am.  I,.  Reg,  386,  Fed,  las.  No.  0,117,  dis 
languishing  between  Lien  at  common  law  and  maritime  lien  ;•*  regards  necessity 
of  possession  by  lienor;  Ex  parte  Foster,  2  storey.  131,  Fed.  Cas.  No.  4,960,  hold- 
ing attachment  does  not  come  up  to  exact  meaning  of  a  lien  either  in  general 
of  common  law.  or  in  that  of  maritime  law.  or  in  that  of  equity  juris- 
prudence; Dudley's  Case,  I'd.  i  a-.  No.  4.111.  as  to  whether  plaintiff  in  judgment 
and  execution   bas  lien  or  security   upon  property  of  petitioner   in  bankruptcy; 

Lelai  2  W is.  &   .M.  92,   Fed.  Cas    No,  8,237,  bolding  that  at 

common  law  a  lien  generally  ol   possession;    Packard  v.  Louisa. 

2  \\  oo  1 ...  S    M.  )s.  Fed    i  a-.  No.  10,652,  holding  most   liens,  other  than  maritime, 
if  at   common    la  jolved   by   any   separation   from    the  goods,   which    is 

permanent  and  of  much  length;  Knapp    -        Co,  Co.  v.  (deCaffrey,  177  i'.  S.  638, 
ti  I.,  ed.  921,  2n  Sup.  it.  Rep.  824,  bolding  person  having  lien  upon  chattels  has 
Buch  chattels  in  discharge  of  his  lien. 

Cited  in  4   Elliott   Railr.  2d  ed.  358,  on  enforcement  of  carrier's  lien. 

The  d  '  hamber  is  cited   in  Woodward  v.  Solomon.  7  Ga. 

ti. .t  follow  from  right  of  property  ;  Lemont 
v.  Lord.  :>2  Me.  365,  holding  master  has  right  to  retain  possession  of  goods,  on 
behalf  of  ownei  .  for  purpose  of  transhipping  in  order  to  earn  original  freight 
or  part  ..t    east;  Shapley  v.  Bellows,  4   \     II    :il7.  holding  that  by  principles  oi 

common   law,   vendor  Of   {  -   lien  thereon   as   long  as  they  remain   in   his  pos- 

■  •II  and  sendee  neglects  to  paj  price;  Williams  \.  Moor.-,  ;>  \.  II.  235,  holding 
vendor  of  goods  not  sold  upon  credit  has  right  to  retain  them  until  price  is  paid: 
Inslee  v.  Lam-.  :>7  N.  II  454,  holding  essential  ground  of  right  of  lien  is  possession: 
of  stoppage  in  transitu  is  nondelivery  to  vendee;  .Ionian  v.  James,  5  Ohio, 
B8,  holding  in  case  of  vendor's  lien,  lien  or  Bpecial  property  is  vested  in  vendor. 
though  general  property   in  goods  is  vested  in  purchaser. 

The  lirst  King's  Bench  decision  is  cited  in  Boyd  v.  Biosely,  2  Swan,  661,  holding 
right   of    lien    for    price   of   goods    cannot    exist    after    seller    has    parted    with    his 

—  Factor's  lien. 

Cited  with  special  approval  iii  Jarvis  \     Rogers,  1">  Mass.  389,  holding  factor'- 
lien  extinguished  by  his  I. reach  of  trust   in  tortious^   pawning  property. 
Cited  in  Jai  ■<-.   16  Mass.  389,  holding  that  factor  has  no  lien  upon 

scrip   certificates    for   balance   due    npon    notes    held    by    him    where   such    .-.crip    .ei 

tiflcates  were  not  in  his  possession;  Davis  v.  Bradley,  28  Yi.  118,  65  Am.   Dec 
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226,  holding  that  to  give  lien  upon  goods  consigned  to  factor,  hut  not  actually 
received  by  him,  consignment  must  be  to  him  in  t?rms,  and  he  must  have  made 
advances  or  acceptances  upon  faith  of  it;  Walther  v.  Wetmore,  1  E.  D.  Smith  7, 
holding  pledge  by  factor  of  goods  of  his  principal,  to  secure  advances  made  to  him- 
self is  illegal  and  confers  no  right  upon  pledgee,  not  even  to  extent  of  the  factor's 
lien;  Bradford  v.  Kimberly,  3  Johns.  Ch.  431,  holding  factor  may  retain  goods 
or  proceeds  thereof  not  only  for  charges  incident  to  particular  car<ro  hut  for 
balance  of  his  general  account;  and  this  allowance  is  made  after  goods  are  con- 
verted into  money  as  well  as  while  they  are  in  specie;  Jordan  v.  .Janus,  5  Ohio, 
88,  holding  factors  have  liens  upon  goods  of  their  principals  for  charges  incident 
to  them,  for  general  balance  due  them  as  factors,  and  also  for  outstanding  debts 
for  which  they  are  only  security;  but  as  between  principal  and  factor  who  has 
made  no  advancements  or  engagements  for  his  principal,  principal  has  right  to 
take  back  goods  at  will,  as  also  in  case  of  consignee's  insolvency  before  lie  obtains 
possession;  also  that  factor  may  sell  where  he  made  advances  or  engagements; 
Plattner  Implement  Co.  v.  International  Harvester  Co.  60  C.  C.  A.  438,  133  Fed. 
37G,  holding  lien  in  favor  of  factor  is  implied  by  law  upon  all  goods  in  hands  of 
consignee  who  is  given  power  to  sell  them  for  advances  made  for  his  consignor  in 
conducting  the  business  of  his  agency;  Vowell  v.  West,  4  Cranch,  C.  C.  100,  Fed. 
Cas.  No.  17,024,  holding  factor  has  right  to  set  off  debt  due  from  his  principals 
to  him  against  debt  due  from  him  to  them;  Meany  v.  Head,  1  Mason,  .»l!».  Fed. 
Cas.  No.  9,379,  holding  that,  as  against  his  principal,  the  lien  of  a  factor  gives 
him    no   special   or   general    property.. 

Liability  as  between  innocent  person  because  of  third  persons  ability  to 
occasion  loss. 
Referred  to  as  leading  case  in  Trevathan  v.  Caldwell,  4  Heisk.  535,  holding  that 
wherever  one  of  two  innocent  persons  must  suffer  by  the  acts  of  a  third  party, 
he  who  has  enabled  that  third  party  to  occasion  that  loss  must  sustain  it. 

Cited  in  Moore  v.  Hil,  38  Fed.  330  (dissenting  opinion),  on  application  of  rule 
that  whenever  one  of  two  innocent  persons  must  suffer  by  act  of  third,  he  who 
has  enabled  such  person  to  occasion  loss  must  sustain  it;  Bragg  v.  Meyer.  McAll. 
408,  Fed.  Cas.  No.  1,801,  holding  that  person  intrusting  property  to  broker  for 
sale  can  recover  it  from  pledgee  of  broker;  Ammon  v.  Gamble-Robinson  Commis- 
sion Co.  Ill  Minn.  452,  127  N.  W.  448,  holding  that  subvendee  will  get  good  title 
from  vendee  with  absolute  bill  of  sale,  although  property  was  delivered  to  original 
vendee  upon  implied  condition  that  check  given  in  place  of  cash  would  be  paid: 
McClelland  v.  Scroggin,  35  Neb.  536,  53  N.  W.  469,  to  the  point  that  person  is  not 
necessarily  bound  to  stand  loss  of  third  party  because  he  enables  another  to 
establish  false  credit  by  intrusting  him  with  possession  of  goods;  Dudley  v.  Haw- 
ley,  40  Barb.  397,  holding  that  mere  possession  by  mortgagor  of  personal  property 
for  more  than  year  after  forfeiture  of  mortgage,  with  assent  of  mortgagee,  does 
not  enable  former  to  give  good  title  in  absence  of  authority  to  sell;  Bowers  v. 
Bryan  Lumber  Co.  152  N.  C.  604,  68  S.  E.  19,  holding  that  surety  company  is 
liable  on  bond  issued  by  its  agents,  where  such  company  put  it  within  power  of 
agents,  by  furnishing  bond  signed  and  sealed,  to  qause  loss  to  innocent  third  per- 
sons; Walker  v.  Walker,  5  Heisk.  425;  McCramer  v.  Thompson,  21  Iowa,  244, — 
to  the  point  that  whenever  one  of  two  innocent  persons  must  suffer  by  act  of  third, 
he  who  has  enabled  such  person  to  occasion  loss  must  sustain  it;  Hamet  v. 
Letcher,  37  Ohio  St.  356,  41  Am.  Rep.  519,  holding  that  title  to  chattels  did  not 
pass  to  one  who   representing  that   he  was   agent  for  third  purchased   them  on 
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credit,  and  purchaser  from  such  person  so  gaining  possession  through  fraud  got 
no  title. 

Cited  in  Benjamin  Sales,  5th  ed.  12,  on  rule  as  to  loss  as  between  innocent 
persons. 

Limited  in  Farquharson  Bros.  v.  King  &  Co.  [1902]  A.  C.  325,  71  L.  J.  K.  B. 
N.  S.  667,  86  L.  T.  N.  S.  810,  51  Week.  Rep.  94,  18  Times  L.  R.  665  (reversing 
2  K.  B.  N.  S.  697,  70  L.  J.  K.  B.  N.  S.  985,  85  L.  T.  N.  S.  264,  49  Week.  Rep. 
673,  17  Times  L.  R.  689,  holding  doctrine  is  too  wide  and  cannot  be  relied  upon 
without  considerable  qualification. 

The  first  King's  Bench  decision  is  referred  to  as  leading  case  in  Rawls  v. 
Deshler,  3  Keyes,  572,  4  Abb.  App.  Dec.  12,  holding  that  whenever  one  of  two  in- 
nocent persons  must  suffer  by  acts  of  a  third,  he  who  has  enabled  such  third  per- 
son to  occasion  the  loss  must  sustain  it. 

The  first  King's  Bench  decision  is  cited  in  Fairchild  v.  Brown,  11  Conn.  26, 
holding  that  where  one  of  two  innocent  persons  must  suffer,  by  wrong  of  a  third. 
the  loss  must  be  borne  by  him  who  furnished  the  means  of  perpetrating  it;  Smith 
v.  Peoria  County,  59  111.  412;  Preston  v.  Witherspoon,  109  Ind.  457,  58  Am.  Rep. 
417,  9  N.  E.  585;  McAdams  v.  Bailey,  169  Ind.  518,  13  L.R.A.(N.S.)  1003,  124 
Am.  St.  Rep.  240,  82  N.  E.  1057;  Allen  v.  Davis,  17  Ind.  App.  338,  45  IS.  E.  798; 
State  v.  Peck,  53  Me.  284;  Peake  v.  Thomas,  39  Mich.  584;  Hansen  v.  Berthelsen, 
19  Neb.  433,  27  N.  W.  423;  Citizens'  Nat.  Bank  v.  Smith,  55  N.  H.  593;  Wood- 
ward v.  Bixby,  68  N.  H.  219,  44  Atl.  298;  Cooke  v.  State  Nat.  Bank,  52  N.  Y. 
96,  11  Am.  Rep.  667;  Merchants'  Loan  &  T.  Co.  v.  Bank  of  Metropolis,  7  Daly. 
L37;  Hoyt  v.  Baker,  15  Abb.  Pr.  N.  S.  405;  Havens  v.  Bank  of  Tarboro,  132  N  C. 
214,  95  Am.  St.  Rep.  627,  43  S.  E.  639;  Selser  v.  Brock,  3  Ohio  St.  302;  Cin- 
cinnati, N.  O.  &  T.  P.  R.  Co.  v.  Citizens'  Nat.  Bank,  56  Ohio  St.  351,  43  L.R.A. 
777,  47  N.  E.  249;  Campbell  v.  Gowans,  35  Utah,  279,  23  L.R.A.(N.S.)  414,  100 
Pac.  397,  19  Ann.  Cas.  660;  Noyes  v.  London,  59  Vt.  569,  10  Atl.  342;  Sherman  v. 
Shaver,  75  Va.  1;  Nash  v.  Fugate,  24  Gratt.  202,  18  Am.  Rep.  640;  Frank  v. 
Lilienfeld,  33  Gratt.  377;  Coolidge  v.  Shering,  32  Wash.  557,  73  Pac.  682;  R.  v. 
Bank  of  Montreal,  10  Ont.  L.  Rep.  117;  National  Safe  Deposit,  Sav.  &  T.  Co.  v. 
Hibbs,  32  App.  D.  C.  459,— to  same  point;  Vallett  v.  Parker,  6  Wend.  615,  holding 
same  doctrine  may  be  laid  down  as  broad  general  principle  with  exception  of 
those  cases  in  which  statute  has  declared  notes  void;  Mussey  v.  Beecher,  3  Cush. 
511  (dissenting  opinion),  on  foundation  of  the  rule  upon  principles  of  law  and 
not  upon  custom  of  merchants;  Davis  v.  Davis,  26  Cal.  23,  85  Am.  Dec.  157,  hold- 
ing instruction  "that  where  two  innocent  parties  must  suffer,  that  party  who  has 
been  the  cause  of  another's  loss  must  lose"  was  properly  refused;  Goodman  v. 
Ka-tman,  4  N.  H.  455,  holding  that  where  one  man  reposes  special  confidence  in 
another,  and  lo?s  arises  from  abuse  of  that  confidence,  of  the  question,  who  shall 
bear  the  loss,  arises  between  innocent  third  person  and  him  who  reposed  the  con- 
fidence, law  will  throw  loss  upon  latter;  Smith  v.  Mechanics'  &  T.  Bank,  6  La. 
Aim.  610,  holding  where  two  parties  are  equally  guilty  of  negligence  he  who 
suffers  loss,  must  bear  it,  and  neither  can  recover  from  the  other;  Halsted  v. 
Colvin,  51  N.  J.  Eq.  387,  26  Atl.  928,  holding  where  one  of  two  innocent  persons 
must  lose  in  consequence  of  unauthorized  act  or  fraud  of  a  third,  he  must  bear 
the  loss  who  caused  credit  to  be  given  which  produced  the  loss;  New  York  & 
\.  II.  R.  Co.  v.  Schuyler,  34  N.  Y.  30,  holding  principal  who.  authorizes  agent  to 
do  an  act  for  him,  on  condition  of  an  extrinsic  fact,  knowing  such  fact  must  be 
peculiarly  within  the  agent's  knowledge,  and  that  the  agent  cannot  execute  the 
power  without,  a  res  gestae  representing  that  the  fact  exists,  trusts  the  agent  to 
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make  the  representation;  Moore  v.  Hill,  38  Fed.  330   (dissenting  opinion);  Sul- 
livan v.  Williams,  43  S,  C.  489,  21  S.  E.  642,     on  rule  that  whenever  one  or  two 

persons  must  Fuller  by  acts  of  third,  he"  who  lias  enabled  third  person  to  occasion 
the  !"ss  must  sustain  it;  Devlin  v.  Tike,  5  Daly,  85,  holding  principal  i-  estopped 
from  denying  authority  of  agent  where  his  own  negligence  or  wrongful  act  has 
enabled  agent  to  cheat  person  who  has  acted  with  ordinary  caution  where  question 
is  as  to  who  shall  lose  by  agent's  fraud;  Robinson  \.  Board  of  School  Tru  I 
34  \.  Ik  503,  holding  thai  as  between  two  innocent  parties  lo.-.s  must  fall  upon 
him  through  whose  Fault  or  negligence  Loss  occurred ;  Bank  of  England  \.  Vagliano 
Bros.  [1891]  A.  ('.  107.  60  I,.  J.  Q.  B.  N.  S.  L45,  64  L.  T.  N.  S.  353,  39  Week. 
Rep.  n:>7,  55  J.  P.  676,  •'!  Eng.  Rul.  Cas.  695  (dissenting  opinion),  on  principle' 
that  whenever  one  of  two  innocent  parties  must  suffer  by  act  of  third  person,  he 
who  has  enabled  such  person  to  occasion  the  lo>-s  must  sustain  it;  Re  Efrench, 
lr.  \j.  R.  21  Eq.  283,  indorsing  the  same  principle. 

The  i;ist  King's  Bench  decision  is  distinguished  in  Everett  \.  Saltus,  1~>  Wend. 
17  1,  where  person  alleged  to  have  done  so  did  not  furnish  means  of  committing 
fraud  to  third  person;  Knox  v.  Eden  Musee  American  Co.  14S  N.  Y.  441,  :!1 
L.R.A.  779,  51  Am.  St.  Rep.  700,  12  X.  E.  988,  holding  it  is  not  true  as  a  general 
rule  that  a  man  may  not  intrust  his  property  to  custody  of  hi1-  servant  except 
at  peril  of  losing  his  title  thereto  if  servant  -teals  and  disposes  of  it  to  an- 
other. 

The  first  King's  Bench  decision  is  explained  in  Arnold  v.  Cheque  Bank,  L.  K. 
1  C.  P.  Div.  578,  45  J,.  .1.  C.  I'.  X.  S.  562,  34  L  T.  X.  S.  729,  24  Week.  Rep.  759, 
holding  words  "enabling  a  person  to  occasion  a  loss"  mean  Borne  act,  conduct,  or 

default  in  every  transaction    in  question. 

—  Issuing  documents  in  blank  or  conducive  to  fraud. 

Cited  in  Kelly  v.  Minister  &  L.  Hank,  lr.  L.  R.  20  Eq.  19,  holding  where  hank 
received  hlank  transfer  of  certificate  of  stock,  which  certificate  it  left  outstanding, 
and  its  transferor  gave  certificate  and  blank  transfer  to  another  party,  latter  had 
superior  equity  as  against  bank. 

The  first  King's  Bench  decision  is  cited  in  Rainbolt  v.  Eddy.  :!4  Iowa,  440,  11 
Am.  Rep.  152,  holding  where  defendant  by  executing  note  and  delivering  it  with 
blank  in  it  for  insertion  of  interest,  placed  it  in  power  of  payee  to  insert  it,  he 
ought  to  sutler  resulting  loss  as  between  himself  and  bona  fide  holder;  McMurtrie 
v.  Twitchell,  11  Phila.  351,  33  Phila.  Leg.  Int.  238,  holding  defendant  estopped 
to  gainsay  truth  of  certificate  of  no  set-off  to  mortgage  by  negligence  in  signing 
same  in  absence  of  notice  or  knowledge  of  alleged  fraud  on  defendant  brought 
to  plaintiff  before  receipt  of  said  certificate  and  payment  to  assignor  of  mortgage; 
Swan  v.  North  British  Australasian  Co.  5  E.  R.  C.  140,  2  Hurlst.  &  C.  175,  32 
L.  J.  Exch.  N.  S.  273,  10  Jur.  X.  S.  102  (dissenting  opinion),  on  rule  of  loss 
between  two  innocent  persons  one  of  whom  makes  loss  possible;  Nash  v.  De 
Freville  [1900]  2  Q.  B.  72,  69  L.  J.  Q.  B.  X.  S.  4S4.  82  L.  T.  X.  S.  642.  4* 
Week.  Rep.  434,  16  Times  L.  R.  26S,  holding  one  who  left  negotiable  paper  with 
another  whereby  such  other  was  enabled  to  perpetrate  fraud  upon  third  parties, 
must  bear  the  loss. 
Estoppel   in   pais. 

Cited  in  Commercial  Xat.  Bank  v.  Bemis.  177  Mass.  95,  58  X.  E.  476,  hold- 
ing that  owner  of  goods  stored  in  bond  who  pledges  warehouse  receipt  therefor 
as  security  for  accommodation  note  given  by  pledgee,  is  not  estopped  from  as- 
senting title  as  against  third  person,  who  acting  in  good  faith,  takes  such  ware- 
house receipt  as  security  for  indebtedness  of  pledgee;   Bank  of  Batavia  v.  Xew 
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York,  L.  E.  &  W.  R.  Co.  33  Hun,  5S9,  holding  that  carrier  is  estopped  from 
denying  receipt  of  goods  mentioned  in  bill  of  lading,  as  against  transferee  in 
good  faith  of  name  for  value 

The  first  King's  Bench  decision  is  referred  to  as  leading  case  in  McMahon  v. 
Sloan,  12  Pa.  2:2!).  51  Am.  Dec.  601,  holding  owner  of  chattel  entitled  to  same 
where  person  to  whom  he  had  loaned  it  sold  it  to  another. 

The  first  King's  Bench  decision  is  cited  in  Kiefer  v.  Klinsick,  13  Ind.  App. 
253,  37  N.  E.  104S,  holding  principle  at  basis  of  all  estoppels  in  pais  is,  that 
whenever  one  of  two  innocent  persons  must  suffer  by  the  act  of  a  third,  he  who 
has  enabled  such  third  person  to  occasion  the  loss  must  sustain  it;  Steffens  v. 
Nelson,  94  Minn.  365,  102  X.  \V.  871,  to  same  effect;  State  use  of  Bothrick  v. 
Potter,  63  Mo.  212,  21  Am.  Rep.  440,  holding  estoppel  in  pais  is  said  to  arise 
when  act  is  done  or  statement  made  by  party,  which  cannot  be  contradicted 
without  fraud  on  his  part,  and  injury  to  others,  whose  conduct  has  been  in- 
fluenced by  the  act  or  omission:  Peoples'  Bank  v.  Estey,  34  Can.  S.  C.  429. 
holding  doctrine  of  true  owner's  loss  of  title  by  estoppel  is  only  an  elaboration 
of  doctrine  that  where  one  of  two  innocent  persons  must  suffer  by  acts  of  a 
third  he  who  enables  such  person  to  occasion  the  loss  must  sustain  it. 

The  first  King's  Bench  decision  is  limited  in  Rimmer  v.  Webster  []902]  2 
Ch.  163,  71  L.  J.  Ch.  N.  S.  561,  80  L.  T.  X.  S.  491,  58  Week.  Rep.  517,  18  Times 
L.  R.  548j  holding  it  cannot  be  said,  in  the  face  of  the  various  authorities,  that 
in  every  case  in  which  the  act  of  one  of  two  innocent  persons  has  enabled  a 
third  person  to  occasion  loss  that  the  first  mentioned  person  must  hear  the  loss; 
also  that  certain  cases  of  pure  estoppel  fall  within  general  principles  of  cited 
case. 
Effect  of  transfer  of  negotiable  instrument. 

The  first  King's  Bencb  decision  is  cited  in  Bond  v.  Central  Bank,  2  Ga.  92. 
holding  proof  of  notice  to  purchaser  of  note  thai  it  was  void  in  hands  of  person 
from  whom  he  bought  necessary  to  defeal   recovery  i hereon. 

The  first  King's  Bench  decision  is  limited  in  Hardy  v.  Waddell,  58  X.  H.  460. 
holding  purchaser  of  negotiable  note,  dishonored  or  overdue,  takes  it  subject  to 
all  legal  defences  which  might  have  been  made  to  it  in  hands  of  original  holder, 
last  Kind's  Bench  decision  is  cited  in  Greneaux  v.  Wheeler,  6  Tex.  515, 
adding  that  holder  of  note  indorsed  in  blank  or  payable  to  bearer,  and  trans- 
ferred by  special  agent  before  maturity  for  valuable  consideration  and  without 
notice  of  right  of  true  owner  lias  valid  title. 
Completing  contract  of  ^;ilo  and  passing  of  litle. 

Cited  in  Audenreid  v.  Randall.  3  Cliff.  99,  Fed.  (as.  No.  644.  holding  that 
where  actual  delivery  of  goods  purchased  is  impracticable  or  impossible,  sym- 
bolical delivery  will  be  equivalent  in  its  legal  effect;  Davis  v.  Bradley,  24  Vt.  55. 
holding  that  execution  of  receipt  as  forwarding  merchants,  and  its  delivery,  was 
constructive  delivery  of  property  represented  by  receipts;  Dame  v.  Flint,  64  Vt. 
533,  24  Atl.  10">T .  holding  thai  endorsement  of  shipping  receipts  made  to  order 
of  Beller,  by  seller,  and  deposit  of  them  in  postoffice  at  Boston,  directed  to 
endorser  in  new  Hampshire  operated  to  pass  title,  and  as  delivery  of  goods  to 
endorsee  of  receipts   at    Boston. 

The  first  King's  Bench  decision  is  cited  in  Evans  v.  Harris,  19  Barb.  416, 
holding  where  delivery  is  to  be  at  distant  place,  as  between  vendor  and  vendee, 
contract  of  sale  is  ambulatory  until  delivery.  Ballard  v.  Ransom,  2  U.  C.  Q. 
B.  O.  S.  70,  on  necessity  of  certainty  of  price  to  effect  change  of  property;  Slater 
v.   Gaillard,   :;    Brev.    11~>,    1    Treadway   Const.   248,   as   to   whether  contract   as 
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between  vendor  and  vendee,  where  delivery  i«  to  be  at  distant   place,  ii  ambula- 
tory until  delivery , 

The  decision  of  Exchequer  Chamber  is  cited  in  Marston  v,  Baldwin,  17   Hi 
606,  holding  actual  deliver)   of  goods  does  not  of   itseli   transfei    actual  owner- 
ship  in   them,  to   perfect    title  of   vendee    tii<-n-  muai    be  consummation  of  tin- 
contract  of  sale;   Fuller  v.  Bean,  34  N.  H.  200,  holding  >•  claration 
delivery  is  conuitional  is  n. .t   aecei  ary;    Ludlow  \.   Bowne,   i   Johns.   L,  3  Am. 
Dec  -J77,  holding  tluit  as  between  vendor  and  vendee,  t it l « -  to  property   Is  no( 
altered  until  delivery    oi   goods;    Lansing   v.  Turner,  -  Johns,    i::.  boh 
is  not  executed  so  as  to  vest   property    in  vendee,  without  actual  imed 
delivery,  and   latter  is  to  be  inferred   from  circumstances;    Furniss  \.   Rone,  s 
Wend.  -17    (dissenting  opinion)   on   necessity   of  compliance  with  conditions  of 
sale  by  buyer  to  pass  property;    Fitch   \.    Beach,    16   Wend.  221,   hoi 
unless  sale  is  expresslj    made  upon  credit,  buyer  can  neither  take  nor  sue  for 
the  ^imhIs,  until   he  bas  either  paid  or  tendered   the  price;    Hunn   \.   Bowi 
Caines,  38,  holding  thai  deliver)                   sold  may  be  presumed  from  circum 
stances  so  as  to  vest  property  in  vendee;    Parker  \.   Donaldson,  2  Watts 
!>,  holding   if   vendee  or   bia   agent    selects   goods   property    therein    is  chai 
Smyth  v.  Craig,  '■'<  Watts  &   v.   14,  holding  thai   separating  of  particular  g 
from   larger  quantity,   preparatory    to  actual   delivi                instructive  deli 
in   point  of  law. 
Meaning  of  term  "usage  <»f  trade." 

The  first  King's  Bench  decision  is  cited  in  Kuhtman  v.  Brown,  A  Rich.  L  479. 

holding  "usage  of  trade"  refers  to  particular  usage,  to  l atablished  bj 

distinct  from  general  custom  of  merchants  which  is  universal  established  law  of 
the  land  collected  from  usual  sources  of  common  law. 
Vward  of  venire  de  novo. 

Cited  in  Livingston  v.  Rogers,  1  Col.  ft  Cai.  Cas.  331;  holding  order  that 
court  below  award  venire  de  novo  correct  where  court  o  award  did  not 

have  record  before  them,  but  only  a  transcript  of  it;  Garr  v.  Gomez,  9  Wend. 
649,  holding  that    on   writ    of   error    where  one  count  appears  bad   and   verdict 
is  entered  generally  on  all  counts,  court  must   reverse  judgment  in  toto,  and 
award   new   trial. 
Rights  of  indorsee  of  bill  of  exchange. 

Cited  in   McDougald  v.  Central   Hank,  3  Ga.   185,  on   rights  of  transferee  of 
bona  fide  holder  of  bill  of  exchange. 
Limitation  of  title  on  sale  to  that  possessed  by  vendor. 

Cited  in  Mitchell  v.  Hawley,  16  Wall.  544,  21  L.  ed.  322,  to  the  point  no  one 
can  convey  any  better  title  than  lie  owns  unless  sale  is  made  in  market  overt 
or  under  circumstances  which  show  that  seller  lawfully  represented  owner; 
Leigh  Bros.  v.  Mobile  &  0.  R.  Co.  58  Ala.  165;  Moore  v.  Robinson,  62  Ala.  537; 
Stillman  v.  Hurd,  10  Tex.  109. — holding  that  possession  of  personal  chattel  can- 
not transfer  to  another,  greater   right  than   he  has  himself. 

4  E.  R.  C.  758,  SEWELL  v.  BURDICK.  L.  R.  10  App.  'Cas.  74,  5  Asp.  Mar.  L. 
Cas.  376,  54  L.  J.  Q.  B.  X.  S.  156.  52  L.  T.  N.  S.  445.  33  Week.  Rep.  461, 
reversing  the  decision  of  the  Court  of  Appeal,  reported  in  53  L.  J.  Q.  B. 
N.  S.  399,  L.  R.  13  Q.  B.  Div.  159,  which  reverses  the  decision  of  Field,  J., 
reported  in  52  L.  J.  Q.  B.  N.  S.  42S,  L.  R.  10  Q.  B.  Div.  363. 
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Bills  of  lading  —  Effect  of  provisions. 

Cited  in  The  Arctic  Bird,  109  Fed.  167,  holding  that  terms  of  bill  of  lading 
ved  by  shipper  without  reading  does  not  affect  a  prior  contract  made  for 
the  carriage  of  the  goods;  Wilson  v.  Canadian  Development  Co.  9  B.  C.  82,  on 
bill  of  lading  as  being  simply  a  receipt  for  tlie  goods  represented. 

Cited  in  notes  in  4  Eng.  Rul.  Cas.  S43,  as  to  how  long  bill  of  lading  remains 
in  force. 

Cited  in  Benjamin  Sales,  5th  ed.  846,  on  effect  of  bill  of  lading;  Benjamin 
Sales,  5th  ed.  920,  on  defeat  of  seller's  right  of  stoppage  in  transitu  by  buyer's 
pledge  of  document  of  title;  Hollingsworth  Contr.  077,  on  rights  of  parties  under 
bill  of  lading;  Porter  Bills  of  L.  331,  on  negotiability  of  bill  of  lading;  13  E.  R. 
(_'.  2ii3,  on  insurable  interest  of  consignee  of  factor. 

Distinguished  in  The  Caledonia,  43  Fed.  G81,  holding  that  where  the  original 
contract  for  the  carriage  of  goods  is  a  preliminary  arrangement  only,  the  bill 
of  lading  is  binding  upon  the  parties. 

—  Effect  of  terms  of  charter»party  or  ownership  of  vessel. 

Cited  in  The  Fri.  S3  C.  C.  A.  205,  154  Fed.  333,  holding  that  bill  of  lading 
given  by  master  of  vessel  to  charterer  operates  simply  as  a  receipt  for  tin 
goods  and  does  nol  affect  the  term-  of  the  charter  party;  Rodocanachi  v.  Mil 
burn,  56  L.  J.  Q.  B.  \  S.  202,  L.  R.  IS  Q.  B.  Div.  67,  56  L.  T.  N.  S.  594, 
35  Week.  Rep.  241,  6  Asp.  Mar.  I..  I  as.  1"..  (affirming  L.  R.  17  Q.  B.  Div.  316) 
The  <  badwicke,  29  Fed.  521, —  holding  that  as  between  conflicting  provisions  in 
the  bill  of  lading  and  the  charter  party,  the  Latter  controls. 

—  Title  of  Indorsee. 

Cited   in   Washburn  Crosby  Co.  v.  Boston  &  A.  R.  Co.  180  Mass.  252,  62  N. 

90;   Trueman  \.   Bain,  25  X.   B.  298, — on  effect  of  transfer  of  bill  of  lading 

of  goods  in  transit;     Canadian  P.  R.  Co.  \.   Forest  City  Paving  &  Constr.  Co. 

2  Bask.   I..   R,    113,  holding  that  carrier  could   recover  freight  charge  from  con- 

■  where  goods  were  consigned  in  his  name  by  seller;  Burgos  v.  Nascimcnto 

[1908]   W.  \.  237,    LOO  L.  T.  X.  S.  71.  53  Sol.  Jo"  60,  11  Asp.  Mar.  L.  Cas.  181, 

holding   that  effect  of  endorsement   of  bill  of  Lading  as  to  title  to  the  property 

is   to    be    determined    from    the    intent    with    which    the   endorsement    was   made; 

Bristol    Bank   v.    Midland   !:.  Co.    [1891]   2  Q.   B.  653,  65   L  T.  N.  S.  234.  40 

..    Hep.    148,   61    L.   .1.   Q.    B.    V    B.    115,    7    Asp.    Mar.    L.   Cas.   69;    Rew   v 

lie,   53  L.  T.  X  5   Asp.   Mar.   L.  (  as.  515,— holding  that  endorser  of 

bill  of  Lading  as  security  for  advances  has  such  property  in  the  goods  shipped 

•  •  entitle   him   to   possession   as  against  consignee   until   payment   is  made; 

Allen    x.   Coltai  t.    I,    R.    11   Q.   B.   1).  782,  52  L.  J.  Q.  B.  N.  S?  686,  48  L.  T. 

\  .  S       14,  31  Week.  Rep.  841,  5  Asp.  Mar.  L.  Cas.  104,  on  nun  liability  of  endorsee 

of    hill   of    lading   as    security    for    advances,    to    ship    owner    for   charges   on    the 

goods. 

Cited   in  note  in  4  E.  R.  C.  789,  on  rights  of  transferee  of  bill  of  lading. 
Distinguished   in    Friendly   v.   Canada  Transit   Co.    10  Ont.  Rep.   756,   holding 
that    where   evidence    shows   an    acceptance    by    consignee    of   goods    consigned    to 
him.  an  action  for  goods  lost  or  damaged  in  transit  should  be  brought  by  him. 
[transfer  <>f  general  property  Ln  goods  sold. 
Cited    in    Benjamin   Sales,   5th   ed.   1.  on   transfer   of  general   property  as  es- 
I   to  sale. 

<i~  by  buyer. 
ted   in  Benjamin  on  Sales,  5th  ed.  223,  on  effect  on  acceptance  of  goods  of 
reservation  of  special  interest  to  seller  after  delivery. 
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Force  of  obiter  statements  In  opinions, 

Cited  in   Boyle  v,  Victoria   Yukon  Trading  Co    0  B    C.  218    on  expressions'  in 
judgraenl  cundum  Bubjectam  matcriaro;   Rimmei   \.  Web 

iter,  71    I..  J.  Ch.   V  S.   561,   [1902]   2  I  h.    163,   86    I      I     V   -     191,  50  V. 
Rep.  517,  Is  Times  L.  R.  548,  on  danger  of  infen  ong  words  used  in 

judgment  on  one  subject,  conclusions   with   reference  to  another  subject   which 
was  not  in  tli«-  minds  of  the  court  at  the  time  the  expression  was  used 

I  K    i:.  C.  700,  LEASK  v.  SCO!  I.  3  Asp    Mai     L   I         169    16  L.  J.  Q.  B.  1 

576,  38  L.  T.  \.  S.  784,  L  R.  2  Q.  B.  Div.  376,  25  Week.  Rep 
Kills  ol  lading  —  Rights  <>r  transferee. 

Cited  in   Firsl    Nat.   Bank   v.  Schmidt,  6  '"I".  App.  216,   10  Pac.   l7fl    hoi 
( hut   transferring   a   bill    of    lading    as   Becuritj    for   advances    pursuant    to   an 
agreement  to  do  bo,  defeats  the  vendor's  righl  in  transitu;    Broo 

Citj    &    N.   i:    Co.   v.    National    Bank,    102   U.   S.    14,   26    L.  ed.   61    (dissenting 
opinion),  on  transfer  of  bill  of  lading  as  defeathl  i  stoppage  in  transitu; 

st.  Paul  Roller-Mill  Co.  v.  Great  Western  Despatch  «  o.  27  Fed.  134,  holding  that 
bill  of  lading  to  order  of  shipper,  passes  title  to  the  goods  when  del  vered  to 
purchaser  unindorsed  but  with  intenl  thai  title  Bhall  bo  pass;  Pollard  t  lU-ardon, 
13  C.  C.  A.  171,  21  i  S,  App.  839,  65  Fed  B48,  holding  thai  advances  made 
under  stipulation  thai  liill  of  lading  shall  be  transferred  when  it  arrives  con 
stitutes  a  presenl  consideration  for  its  transfer;  Surd  i  Bi  kford,  35  Me  -i 1 7 . 
mil  St.  Rep.  :;.">::.  27  Atl.  1<»7.  holding  that  delivery  <d  bill  <d  lading  \>a- 
delivery  of  propertj  and  worked  executed  Bale,  whereby  right  .d  stoppage  in 
transitu  became  barred;  Taussig  \.  Baldwin,  Rap.  dud.  Quebec  8  I  9  11!'. 
holding  that  seller  cannol  recover  goods  from  carrier  where  bill  of  lading  baa 
been  Benl  to  vendee  and  by  him  assigned  to  a  bona  fide  purchase]  Cor  ■  valu- 
able consideration ;  (lenient-mi  \.  Grand  Trunk  R.  Co.  42  1  (  Q.  B.  263,  holding 
thai  endorsement  of  bill  of  lading  as  collateral  security  for  an  antecedent  debt. 
defeats  the  right  of  stoppage  in  transitu. 

Cited  in  Benjamin  Sales.  5th  ed.  925,  on  defeat  of  Beller's  right  of  sto]  | 
in  transitu  by  transfer  for  antecedent  debt;  Bollingsworth  Contr.  :i*4.  on  rights 
of   parties  under   bill  of   lading;    2   Mechem   Sales,    1308,   on   effect   of   ind< 
nieiit  of  bill  of  lading  on  right  of  stoppage  in  transitu;  2  Mechem  Sales,   1309, 
on  effect  of  transfer  for  value  on  right  of  Btoppage  in  transitu. 
Pre-existing  debt  as  consideration. 

Cited   in   Shepard  &   M.    Lumber  Co.   v.   Burroughs,  62  N.  J.    L.    169,  41    Atl. 
695,  holding  that  transfer  of  goods  in  payment  of  pre-existing  debt  is  for  g 
consideration  and  will  defeat  shipper's  right  of  stoppage  in  transitu:    Re  First 
Nat.  Bank.  84  C.  C.  A.  U>.  155   Fed.   100.  holding  that  making  of  present  loan 
-    sufficient    consideration    for    transfer    of    collateral    to    secure    not    only    - 
loan,    but    also    prior    indebtedness:    Williams    v.    Leonard.    20    Can.    S 
holding   that    one   taking   goods    in    discharge   of   a    pre-existing    debt    is  a   bona 
fide  purchaser  for  a  valuable  consideration  under  Bills  of  Sale  act;  Goodwin  \. 
Massachusetts  Loan  &  T.  Co.   152  Mass.   L89,  25  \.   E.  100.  holding  that  pledges 
of  goods  as  security  for  a  pre-existing  debt  is  not  a  holder  for  value. 

Cited  in  Hollirigsworth  Contr.  131,  on  actual   forbearance  upon  request  with- 
out promise  to  forbear  as  a  good  consideration. 

Disapproved  in  Conrad  v.  Fisher,  :*>7  Mo.  App.  352,  8  L.R.A.  147,  holding  that 
endorsee   of    warehouse    receipt    foi     _        s  as   c  illateral    security    for    antecedent 
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<lebt  is  not  a  purchaser  for  valuable  consideration  so  as  to  defeat  a  vendor's  lien 
nn   the  goods. 

4  E.  R.  C.  798,  BARBER  v.  MEYERSTEIN,  39  L.  J.  C.  P.  N.  S.  187.  L.  R. 
4  H.  L.  317.  22  L.  T.  N.  S.  S08,  IS  Week.  Rep.  1041,  affirming  the  decision 
of  the  Exchequer  Chamber,  reported  in  :Ji>  L.  J.  C.  P.  N.  S.  289.  L.  R 
2  I  !.  P.  661,  which  affirms  the  derision  of  the  Court  of  Common  Pleas,  re- 
ported in  36  L.  J.  C.  P.  X.  S.  48,  L.  R.  2  (  .  P.  38 
Bill  of  lading  —  Effect  of  Indorsement  oi"  one  of  a  Bet. 

Cited  in  Garden  Grove  Bank  v.  Humeston  &  S.  R.  Co.  C»7  Iowa,  526,  2.">  N.  W. 
761,  holding  that  bill  of  lading  is  both  receipt  and  contract,  ami  in  its  character 
ontract  it  is  no  more  open  to  explanation  bj    parol  than  any  other  written 
ontraet;   Royal  <  anadian   Hank  v.  Miller,  28  l.  C.  Q.  B.  •">!».:.  to  the  point  thai 
Will  of   lading   may    be  given    up  and    wharfinger's    receipt    taken    for    it.   by    a> 
signee;    Glyn   v.    East    &    West    India    Dock   Co.    L.    R.   5   Q.    B.    Div.   129,   I..    1; 
-'.  Q.    B.  Div.   47.">,   L.    R.   7   App.   Cas.   591,   4    Eng.    Rul.   Cas.   sis.   52    L.   J.   Q. 
B.   v  S.   146,  47   L.    I.   \    S.  309,  31  Week.   Rep.  201,  4   Asp.   Mar.   L.  Cas.  580, 
holding  dock  company  protected  by  delivery  to  endorsee  of  one  of  set  of  three 
bills  of   lading,   though    plaintiff  was   the  endorsee  of  another   of  the  set    by   a 
prior   endorsement;    First    Nat.    Bank    \.    Ege,    109   N.   Y.    120,   4    Am,   St.    Rep. 
431,  16  N    i:    317;  The  John  Bellamy,  L.  K.  3  Adm.  &   Keel.  129,  39  L.  J.  Prob. 
22  I..  T    \    -   214.  -on  holder  of  one  of  a  Bet  of  bills  of  lading  as  u»\ 
title  to  the  goods  one  who  obtains  another  of  the  >et  sub- 

sequently. 

i  ited  in  note  iii  -j;,  i..  ed.  I  .  S.  B92,  893,  on  negotiability   and  transfer  of  bill 
of   lading. 

Cited   in    Benjamin   Sales,  5th  ed.   74C.  on   usage  of   merchants  a-  to  drawing 
bills  of  lading  in   -  amin  Sales,  5th  ed.  849,  on  bill  of  lading  as  repre- 

senti]  after  being   landed  at   wharf  until  replaced  by  wharfinger's  war 

r.mt:   Porter,  Bills  of  L.  307,  on  bill  of  lading  as  evidence  of  insurable  interest 
in    pri/e  courtf  'land;    Portei    Bills   of    L.   310,  on   duration   of 

avail  •    bill   of   lading  as  a   muniment   of   title-.    Porter    Bills  of    I..   312, 

on  duty  of  holder  of  bill  of  lading  to  give  notice  of  his  title;    Porter,  J!ill>  of 
L  342  344,  346,  on  negotiability  ol  bill  of   lading. 

The  dei  the  Court  of  Common   Pleas  was  cited  in  Skillim:  \.  Bollman, 

6   \lo.  App.  7'i.  holding  that   person  who  iir>t  gets  one  of  set  of  bills  of  lading 

-iit  to  property;   Royal  <  anadian  Bank  v.  Carruthers,  2s  I  .  I  .  Q,  B.  578 

that  endorsee  of  vif  |   oi   bills  of   lading   has  title  to  the  good* 

subsequent   endorsee  of  another  of   the   Bet    though    the   latter   has 

—  Title  of  Indorsee. 

i  ited   in   New    Haven   Wire  Co.  v.  I  ases,  -".7  Conn.  352,  5   L.R.A.  300,   is   At  1. 

ing   that   endorsement    and   delivery    oi    bills   of    lading    for    money   ad- 

1  thereon,  confers  upon  endorsee  title  to  the  goods;    Forbes  v.  Boston  &    L. 

R.  <  154,  holding  that   transferee  of  hill  of  lading   for  a   valuable 

consideration   obtains   title  to  the  goods   and    maj    recover   from   the  carrier    it 

delivered    to    another;    Landa    v.    Lattin    Bros.    19    Tex.    <  iv.    App.    246,    46    S.    W 

I    •      I    endorsee  of  bill  of   lading   of  goods   shipped   under  contract  of 

•  ast   the   purchaser   onlj    such    rights  as   were   held   by   the 

■■  r  •.    Robinson   v.  Memphis  &   (  .   U.  Co.  9    Fed.    129,   holding  that    bona   fide 

idulent   hill  of  lading  issued   bj    agenl   of  earlier  for  goods  not  in 
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fact  delivered  to  the  carrier,  can  not  recover  thereon  I  olgate  v.  Pennsylvania 
Co.  31  Hun,  297,  on  necessity  of  giving  notice  to  carriei  oi  transfer  oi  bill  of 
lading  in  order  to  complete  title  of  transferees,  and  thereby  protect  them  from 
interference  with  property  by  consignee;  People's  Nat.  Bank  \.  Stewart,  19  N 
I?.  268,  bolding  that  assignee  of  bill  of  lading  of  goods  in  transit  obtains  title 
thereto  and  may  recover  from  one  to  whom  they  have  been  wrongfullj  delivered; 
National  Newark  Banking  Co.  v.  Delaware,  I,.  &  \\ .  R.  (o.  70  N.  J.  L.  774, 
66  L.R.A.  595,  103  Am.  St.  Rep.  825,  58  Atl.  311,  on  same  point;  Trueman 
\.  Bain,  25  N.  It.  298,  on  !>ill  of  lading  endorsed  and  delivered  as  not  passing 
title  to  the  property  unless  so  intended  by  the  parties;  Todd  \.  Liverpool  &. 
L.  C.  Ins.  Co.  20  U.  C.  C.  I'.  523  (dissenting  opinion),  on  sufficiency  of  endorse- 
ment of  bills  of  lading  under  Btatute  to  pass  title. 

Cited    in   note    in    38    L.R.A.   362,   a-    to   whom    ma\    deliver]    be    made    under   bill 

of  lading. 

Cited  in  Benjamin,  Sales,  5th  ed.  913,  914,  on  master's  duty  as  between  con- 
flicting  claims  of  buyer  and  seller  of  goods;  Benjamin  Sales,  .">ih  ed.  915,  on 
right  of  master  without  knowledge  of  prior  dealing  with  other  bills  to  deliver 

property  under  bill  of  lading  fust  presented;  1  M«  rin  in  Sales,  158,  on  ap- 
pearance of  seller's  title  from  possession  of  bill  of  lading  or  warehouse  receipt; 
Porter,  Bills  of  L.  353  on  want  of  notice  to  carrier  bj  true  owner  as  not  invalidat- 
ing title  of  holder  of  bill  of  lading. 

Distinguished  in  Sewell  v.  Burdick,  L.  R.  10  App.  Cas.  71.  4  Eng.  Rul.  Cas. 
758,  54  L.  J.  Q.  B.  N.  S.  150,  52  L.  T.  N.  S.  445,  33  Week.  Rep.  Jill.  5  Asp. 
Mar.  L.  Cas.  370  (reversing  L.  R.  13  Q.  B.  Div.  159,  which  reversed  L.  R.  10 
Q.  B.  Div.  303),  holding  indorsee  of  bill  of  lading  as  security  for  loan,  who  has 
not  interfered  with  the  possession  nor  claimed  delivery,  not  liable  to  ship  owners 
for  the  freight  on  the  goods. 

The  decision  of  the  Exchequer  Chamber  was  cited  in  Todd  v.  Liverpool  &  L. 
&  G.  Ins.  Co.  20  U.  C.  C.  P.  523,  on  method  of  endorsing  bills  of  lading  and  ware- 
house receipts,  and  effect  of  endorsements  as  to  passing  title;  Furness,  \Y.  &  Co. 
v.  W.  N.  White  &  Co.  [1894]  1  Q.  B.  483,  as  showing  the  purpose  of  the  ware- 
housing clause"  of  the  .Merchant   Shipping  act. 

The  decision  of  the  Court  of  Common  Pleas  was  cited  in  Clementson  v.  Crand 
Trunk  R.  Co.  42  U.  C.  Q.  B.  263,  holding  that  transfer  of  bill  of  lading  is 
effective  as  transfer  of  the  goods  though  they  may  have  been  landed  but  not 
delivered;  Ratzer  v.  Burlington,  C.  R.  &  N.  R.  Co.  04  Minn.  245,  58  Am.  St. 
Rep.  530,  66  N.  W.  988,  holding  connecting  carrier  liable  to  pledgee  of  bill  of 
lading,  for  value  of  goods  delivered  at  intermediate  point  at  request  of  the 
shipper  but  without  surrender  of  bill  of  lading;  First  Xat.  Bank  v.  Kelly,  57 
N.  Y.  34,  holding  that  the  endorsement  and  delivery  of  a  bill  of  lading  of 
goods  in  transit,  to  a  bank  as  collateral  security,  operates  as  a  delivery  of  the 
goods;  Harrison,  F.  &  Co.  v.  Mora  Ona  &  Co.  23  Pittsb.  L.  J.  N.  S.  113,  24 
Atl.  705,  holding  that  delivery  of  the  bill  of  lading  transfers  title  to  the  goods: 
Douglas  v.  People's  Bank,  S6  Ky.  176,  7  Am.  St.  Rep.  276,  5  S.  W.  420.  on 
endorsement  and  delivery  of  bill  of  lading  as  being  in  effect  a  delivery  of 
the  goods. 
—  Laches  of  indorsee. 

Cited  in  Midland  Nat.  Bank  v.  Missouri  P.  R.  Co.  132  Mo.  492.  53  Am.  St. 
Rep.  505,  33  S.  W.  521,  on  laches  as  not  being  attributable  to  endorsee  of  bill 
of  lading  though  he  fail  to  give  notice  of  his  rights. 
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—  When  title  passes  to  consignee. 

Cited  in  Vaughn  v.  New  York,  N.  H.  &  H.  R.  Co.  27  R.  I.  235,  61  Atl. 
695,  holding  that  where  bill  of  lading  with  draft  upon  consignee,  is  sent  to 
bank  to  be  paid  before  delivery  to  him,  title  does  not  pass  until  draft  is  paid 
and  bill  of  lading  delivered. 

The  decision  of  the  Court  of  Common  Pleas  was  cited  in  Hieskell  v.  Farmers' 
.V  M.  Nat.  Bank.  89  Pa.  155,  33  Am.  Rep.  745,  7  W.  N.  C.  249,  holding  that  where 
hill  of  lading  with  draft  attached  is  sent  to  bank  to  be  paid  before  delivery,  title 
does  not  pass  to  consignee  until  payment,  and  the  bank  may  recover  the  goods 
if  delivered  to  consignee  before  draft  is  paid  and  bills  of  lading  secured. 

—  When  «li -charged. 

The  decision  of  the  Court  of  Common  Pleas  was  cited  in  Domville  v.  Kevan, 
13  N.  B.  33    (dissenting  opinion),  on  bill  of  lading  being  effected  though  goods 
have  been  landed  but  not  delivered. 
Lien  of  master  ol*  vessel  for  charges. 

Cited  in  Winchester  v.  Busby,  16  Can.  S.  C.  336  (affirming  27  N.  B.  231),^ 
holding  that  master  unloading  and  storing  goods1  has  no  lien  thereon  for  cost 
of   storage,   his   lien   being   limited   to   freight   charges   only. 

—  After  wharfing  cargo. 

Cited  in  Canadian  Locomotive  Co.  v.  Copeland,  14  Ont.  Rep.  170,  on  right 
of  master  to  wharf  goods  and  still  retain  his  lien  for  freight  charges. 

The  decision  of  the   Exchequer   Chamber   cited   in   Mors-le-Blanch  v.   Wilson. 
L.  R.  8  C.  P.  227,  42  L.  J.  C.  P.  N.  S.  70,  28    I..   T.  N.  S.  415,   1  Asp.  Mar. 
L.   Cas.   605,   on   right   of   master   of   vessel  to   land   goods   and   still   retain   his 
lien  thereon  for  freight  charges. 
Pledge  of  goods,  possession  and  delivery. 

Cited  m  Merchants1  .v  M.  Lank  v.  Hibbard,  4S  Mich.  118,  42  Am.  Rep.  465, 
11  N.  W.  834,  holding  that  warehouseman  may  pledge  grain  which  is  part  of  a 
larger  mass,  by  the  issuing  of  a  warehouse  receipt  therefor  without  further 
delivery;  Conrad  v.  Fisher,  37  Mo.  App.  352,  S  L.R.A.  147,  holding  that  a 
valid  pledge  may  lie  based  upon  constructive  delivery;  Ex  parte  Kit/.,  2  Low. 
Dec.  519,  Fed.  Cas.  No.  1,837,  holding  constructive  delivery  sufficient  to  sustain 
title  of  pledgee  of  goods. 

The  decision  of  the  Exchequer  Chamber  was  cited  in  Hilton  v.  Tucker,  L.  R. 
39  Ch.  Div.  669,  :>7  L.  J.  I  h.  N.  S.  973,  59  L.  T.  N.  S.  172,  :!(i  Week.  Rep.  762, 
on  delivery  as  essential  to  a  pledge  of  goods. 

The  decision  of  the  Court  of  Common  Pleas  was  cited  in  Young  v.  Kimball, 
59  N.  H.  446,  holding  delivery  either  actual  or  constructive  necessary  to  a 
valid  pledge  of  goods;  Re  Coleman,  :!6  U.  C.  Q.  B.  559,  on  pledge  of  goods  upon 
tructive  delivery;  Collins's  Appeal,  107  Pa.  590,  52  Am.  Rep.  479,  5  W.  N. 
C.  5,  41  Phila.  Leg.  Int.  55,  holding  valid  a  pledge  of  subject  not  in  existence 
at  the  time  the  contract  of  pledge  is  made 
Constructive  delivery  of  goods  or  things. 

Cited  in  State  Bank  v.  Waterhouse,  70  Conn.  7b,  lib  Am.  St.  Rep.  82,  38  Atl. 
!»b4,  holding  that  endorsement  and  delivery  of  warehouse  receipt  is  in  effect 
the  delivery  of  the  goods  represented  by  it;  Mills  v.  Charlesworth,  L.  R.  25 
Q.  B.  Div.  421,  on  transfer  of  possession  of  goods  by  agreement,  where  the 
goods  are  in  the  hands  of  a  third  party. 

The  decision  of  the  Court  of  Common  Pleas  was  cited  in  Folsom  v.  Cornell, 
150  Mass.  115,  22  N.  E.  705,  holding  that  where  contract  of  sale  was  rescinded, 
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after  delivery,  by   mutual  agreement,  the   till"   revested    in   vendor  without  any 
re-deliverj    as   between   the   parties;    Elamilton   \.    National    Loan    Bank,  3  Dill. 

230,   Fed.  Cas.   No.  ."».:> s 7 .  holding  actual  delivery   oi   bonds  at  ii i   tale  not 

essential   to  the  passing   <>i    title-   thereto;    Skilling  \.    Bollman,  73   Mo.   865,   gfl 
Am.   Rep.  -r,:;7 :    Indiana    Nat.   Bank  \.  Colgate,  4   Daly,   11,     holding  that  when 
goods  are  afloat  hill  of  lading  represents  them;  and   indorsement  and  del,. 
of   it  has  same  effect   a-   delivery    of  goods   themselves;    Busby   v.   Wincheste 
l~   N.    B.  231,   holding   that   thru-  can   he  no  complete  delivery   until  goods  ar« 
placed   under  dominion  and  control  ol   person   who  ha-  to  receive  them. 

The  decision  of  the  Court  of  Com Pleas  was  disapproved  in  Sallgarten  v. 

Oldham,   135    Mass.   I.   4 * ;  Am.   lop.   t:;::.  holding  transfer  of  warehouse  receipt 
to  he  iiisnilicicut   as  delivery  of  the  goods  represented,  a-  aga  reditor  at- 

taching the  goods  before  warehouseman   has  notice  of  the  transfer. 

-4  E.  R.  C.  sis.  GLYN  MILLS,  C.  .V  CO.  v.  EAST  A  WEST  INDIA  DOCK  CO. 
I..  R.  7  App.  Cas.  591,  4  Asp.  Mar.  L.  Cas.  .".so.  52  1..  -I.  Q.  Ii.  \ 
146,  »7  I..  T.  N.  S.  309,  31  Week.  Rep.  201,  affirming  the  decision  of  the 
Court  of  Appeal,  reported  in  50  L  J.  Q.  B.  X.  S.  62,  L.  R.  0  Q.  R.  ])i\. 
i7.">.  which  reverses  tie  decision  of  Field,  •!..  reported  in  49  L.  J.  Q.  B. 
N.  s.  303,  I..  R.  :>  Q.  B.  Div.  129. 
[till  or  lading —  Title  <>r  Indorsee. 

Cited  in  Charavaj  &  Bodvin  \.  Xork  silk  Mfg.  Co.  170  Fed.  819;  to  the 
point  that  bankers  who  advance  money  for  purchase  of  goods  and  take  hills 
of  lading  have  legal  title  to  property  and  right  to  possession,  subject  to  ship- 
owner's lien;  Burdick  v.  Sewell,  L.  R.  in  App.  Cas.  7  4.  54  L.  .1.  Q.  15.  X.  S. 
156,  52  L.  T.  N.  S.  44.").  ;'.:!  Week.  Rep.  nil.  5  Asp.  Mar.  I..  I  as.  76,  4  Eng.  Rul. 
(as.  758,  52  I..  .1.  <v>.  B.  X.  S  428,  L.  R.  10  Q.  B.  Div.  363,  4S  L.  T.  X.  S.  705, 
.11  Week.  Rep.  796,  7  Asp.  Mar.  L.  Cas.  7!'.  holding  that  endorsee  of  bill  of  lading 
as  security  for  advances  i\><f<  not  obtain  such  property  in  the  goods  as  to  become 
personally  liable  to  the  carrier  for  the  freight  charges/ thereon. 

Cited  in  note  in  4   Eng.  Rul.  Cas.  780,  on  rights  of  transferee  of  bill  of  lading. 

The  decision  of  the  Court  of  Appeal  was  cited  in  HallLiarten  v.  Oldham,  135 
Mass.  1,  41)  Am.  Rep.  433,  holding  that  indorsement  of  receipt  for  goods  stored 
in  private  warehouse,  in  which  bailee  undertakes  to  deliver  goods  to  bailor 
upon  payment  of  charges,  does  not  pass  title  in  goods  to  endorsee  as  against 
attaching  creditor  of  bailor  who  attaches  before  notice  of  endorsement  is  given 
to  bailee;  Robinson  v.  Memphis  &  C.  R.  Co.  9  Fed.  129,  holding  that  where  no 
goods  are  received,  carrier  is  not  liable  to  third  person  who  advanced  money 
on  bill  of  lading  issued  by  carrier's  agent,  without  authority  real  or  apparent, 
to  sign  bill  of  lading  until  actual  delivery  of  goods. 
—  Title  of  holder  of  one  of  set  of  bills. 

Cited  in  Midland  Nat.  Bank  v.  Missouri  P.  R.  Co.  132  Mo.  492,  53  Am.  St. 
Rep.  505,  33  S.  W.  521,  holding  railroad  liable  to  endorsee  for  valuable  con- 
sideration of  original  bill  of  lading,  though  the  goods  had  been  delivered  to 
holder"  of  duplicate  bill  issued  by  the  railroad :  First  Nat.  Bank  v.  Ege,  109 
X.  Y.  120,  4  Am.  St.  Rep.  431,  16  X.  E.  317,  holding  that  where  bills  of  lading 
are  drawn  in  duplicate,  and  one  with  draft  attached  is  sent  to  a  bank  and 
discounted,  the  consignee  does  not  obtain  title  to  the  goods  though  he  obtains 
delivery  by  means  of  the  duplicate:  Sanders  v.  Maclean.  L.  R.  11  Q.  B.  Div. 
327,  52  L.  J.  Q.  B.  X.  S.  481.  49  L.  T.  X.  S.  402,  31  Week.  Rep.  G98,  5  Asp. 
Mar.   L.  Cas.   100.  holding  that  where  bill  of  lading  is  made  in  a  set  of  three, 
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the  \  < -i n  1» ••  *  cannot  refuse  to  accept  and  pay  upon  the  presentation  of  the  bill 
on  the  ground  that  all  three  parts  must  be  presented. 

Cited  in  note  in  38  L.R.A.  302,  as  to  whom  may  delivery  be  made  under  dupli- 
cate bills  of  lading. 

Cited   in   Benjamin,  Sales,  5th  ed.  746,  on  usage  of  merchants  as  to  drawing 
bills   of   lading   in   sets;    Benjamin   Sales.   5th  .ed.   913,   on   master's  duty   as   be- 
tween conflicting  claims  of  buyer  and  seller  of  goods;   4  Elliott  Railr.  2d  ed.  73, 
on  duplicate  Mils  of  lading. 
—  Bill  as  contract  of  shipment. 

Cited  in  The  Caledonia.  43  Fed.  081,  holding  that  bill  of  lading  is  the  con- 
tract of  carriage  where  given  and  accepted  without  objection  or  explanation: 
Leduc  v.  Ward,  L.  R.  20  Q.  B.  Div.  475,  57  L.  J.  Q.  B.  N.  S.  379,  58  L.  T. 
N.  S.  908,  36  Week.  Rep.  537,  6  Asp.  Mar.  L.  Cas.  290,  holding  parol  evidence 
inadmissible  to  vary  terms  of  shipment  in  bill  of  lading  in  action  by  endorsee 
thereof  against  shipowner   for  nondelivery   of  the  goods. 

4   K.  R.  ('.  845.  RE  WESTZINTHUS,  5  Barn  &  Ad.  817,  3  L.  J.  K.  B.  N.  S.  5G. 

■2   Ncv.  ft  M.  044. 
Bills  of  lading  —  Bights  of  consignor. 

Cited  in  Wilson  v.  (  hurehman.  4  La.  Ann.  452  on  rights  of  unpaid  vendor  as 
againsl  endorsee  of  bill  of  lading;  Sewell  v.  Burdick  L.  R.  10  App.  Cas.  74.  54 
L.  J.  Q.  B.  N.  S.  156,  52  L.  T.  N.  S.  4  45,  33  Week.  Rep.  461,  5  Asp.  Mar. 
L.  (  as.  370.  4  Eng.  Rul.  Cas.  758,  on  right  of  shipper  as  to  goods  after 
endorsement  and  delivery  of  the  Will  of  lading;  Benedict  v.  Schaettle,  12  Ohio 
St.  515  (affirming  1  Disney,  445),  holding  that  unpaid  vendor  has  the  right 
of  Btoppage  in  transitu  and  may  recover  the  goode  from  officer  who  has  seized 
them  while  in  transit  under  attachment  against  insolvent  consignee;  Spalding 
v.  Ruding,  12  L.  J.  Ch.  X.  S.  503,   6   Beav:   376;    Kemp  v.   Falk,  L.  R.  7   App. 

•  as.  573,  L  R.  14  Ch.  Div.  457,  52  L.  J.  Ch.  X.  S.  107,  47  L.  T.  X.  S.  454. 
31  Week.  Rep.  125,  5  Asp.  Mar.  L.  Cas.  1,  23  Eng.  Rul.  Cas.  399, — holding 
that  shipper  may  exercise  the  right  of  stoppage  in  transitu  though  the  Consignee 
has  endorsed  the  bill  of  lading  to  secure  advances,  but  such  right  is  subject  to 
the  claim  ot  the  endorsee  to  re-imbursement ;  .Meyerstein  v.  Barber,  L.  R.  2  C. 
P.  38,  36  I-.  J.  C.  P.  X.  S.  48,  15  L.  T.  N.  S.  355,  on  delivery  of  bill  of  lading 
as  pledge  for  money  advanced  as  passing  title  to  the  pledgee. 

(  ited  in  notes  in  4  E.  R.  C.  861,  on  effect  of  stoppage  in  transitu  by/  unpaid 
vendor  after  indorsement  of  bill  of  lading;  23  E.  R.  C.  409,  on  lien  of  seller 
of  goods. 

Cited  in  2  Mechem,  Sales,  1311,  on  effect  of  transfer  of  bill  of  lading  as  secur- 
ity   on   ri^ht   of  stoppage  in  transitu;   Porter  Bills  of  L.  403,  408,  409,  410,  on 
title  and  right  of  stoppage  in  transitu  of  holder  of  bill  of  lading  after  transfer 
of  bill   of   lading  for  value  to  bona   fide  transferee. 
Marshalling  of  assets. 

Cited  in  Broadbent  v.  Barlow,  30  L.  J.  Ch.  X.  S.  509.  3  De.  G.  F.  &  J.  570, 
7  Jur.  X.  S.  479,  4  L.  T.  X.  S.  193,  on  marshalling  as  applicable  where  consignee 
disposes   of  goods  in  fraud  of  the  shipper. 

in  note  in   18  Eng.  Rul.  Cas.  211,  on  marshalling  assets  of  mortgagor. 

4   E.    I!    <  .  851,  EX   PARTE  GOLDING  D.  &  CO.  L.  R.   13  Ch.  Div.  628,  42  L. 

N.   S.  270,  28   Week.   Rep.   481. 
Rights   under  stoppage  in  transitu  after  resale. 

•  (  ltd    in   Ex  parte  Falk.  I..  R.  14  Ch.  Div.  440,  42  1..  T.  X.  S.  7S0,  28  Week. 
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Rep.  THf),  4  Aap.  Mar.  L  Cas.  280,  holding  shipper  giving  w  I 
transitu   aftei    resale,   entitled    i"   receive   the    unpaid    ,  ••   tin- 

extent  <>f  bit  own  unpaid  purchase  monej   claim;    Kemp  \.   I  .ill.    L,  R,  7  App 
573,  .V2  L.  .1.  <  h.  N.  B.   L67,  17  L.  T.  V  B.  464,  31  Up. 

\I;h    Cas.  0,  23  i  "■■    Rul    I  holding  thai   where 

right  of  stoppage  In  transitu  aftei  bill  ol  lading  has  been  end 

and  1 1 ild  to  subpun  I  the  proceedi  aftei 

vances  have  been  repaid;  McLean  v.  Breithaupt,  12  Ont.  App.  Re]  Lding 

thai  right  ol  stoppage  In  transitu  Li  prevented  bj   levy  on  eriH  whii. 

in  railway  warehouse  In  accordance  with  terms  of  shipping  Mil. 
Cited  i"  note  In  34  i.i:  a.i.\  B  |  31,  on  stoppage  in  transitu  after  reshSpm«nt 
Cited  in  -  M <■«  i m  in  Bales,  1312,  on  effect  oi  absolute  sale  <>i  goods  without  pa) 
ment  of  purchase  price  <>n  right  "i   itoppage  in  transitu;   Portei    Bills  <>t  I 
on  holder  <>i  bill  <»i   lading  having  onlj   such  an  int  rill  protect   i 

vances;  Porter  Bills  ot  L.  110,  on  coni  gnoi  -  right  i 
resale. 
Subcont  ractor's  priority. 

.  ited  in  Bellamj   v.  Davey   [1891]  3  I  I  L  J.  Ct    '-    -    778,  88  L 

r.  \.  S    308,  nt  Week.  Rep.  11s.  hold  utractor  entitled  to  pn  I 

the  extent  of  l>i>  claim  in  money  due  insolvent  conti 
on  defendant's  pren  igainst  the  genera]  creditors  of  the  contractor* 
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